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CHAPTER  THE  THIRD. 

OF    THE    ADEMPTION    OF    LEGACIES. 


If  a  o-ift  to  one  leo^atee  in  the  earlier  part  of  a  Will  be  incon-  Ademption  by 

.  ,  ,  .        ,       -TTT'ii  inconsistent 

sistent  with  a  subsequent  gift  to  another  legatee  m  the  Will,  or  legacy. 
in  a  codicil,  this   inconsistency  operates   as   an    ademption  or 
revocation  of  the  earlier  gift  {a) . 


SECTION  I. 

Of  the  Ademption  of  Specific  Legacies. 

The  general  rule  is,  that  in  order  to  complete  the  title  of  a 
specific  legatee  to  his  legacy,  the  thing  bequeathed  must,  at  the 
testator's  death,  remain  in  specie  as  described  in  the  Will: 
otherwise  the  legacy  is  considered  as  revoked  by  ademption. 
For  instance,  if  the  legacy  be  of  a  specified  chattel  in  possession, 
as  of  a  gold  chain,  or  a  bale  of  wool,  or  a  piece  of  cloth,  the 
legacy  is  adeemed,  not  only  by  the  testator's  selling  or  other- 
wise disposing  of  the  subject  in  his  lifetime,  but  also  if  he 
should  change  its  form  so  as  to  alter  the  specification  of  it ;  as 
if  he  should  convert  tlie  gold  chain  into  a  cup,  or  the  wool  into 
cloth,  or  make  the  piece  of  cloth  into  a  garment,  the  legacy 
shall  be  adeemed  {b). 


{a)   See   Kermode   v.    McDonald,  drowned;  it   was   held,  that   as   it 

L.  E.  1  Eq.  459,  460 ;    L.  E.  3  Ch.  could     not     be     shown     that    the 

584.  testator    died    before     the     goods 

{b)    Ashburntr    v.     M'Guire,    2  perished,    the   legatee  had   no  in- 

Bro.    0.    C.    110.      So    where    the  terest  in   them,    and  no  claim  on 

testator  took  the  goods  bequeathed  the    money   for    which    they    had 

with  him   on   a   voyage,    and   the  been  insured:    Durrunt  v.  Friend, 

ship    was    lost    at    sea    and    the  5   De   G.    &   Sm.    343.     See   ante, 

goods     perished,      and      he     was  p.  955. 
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Demoustra-  It  miist  be  licro  oLserved  that  the  rule  of  ademption  does  not 

°'  *  apply  to  de))WtiHtraiive  legacies :  i.c.^  to  legacies  of  bo  much 
money  with  reference  to  a  particular  fund  for  payment :  as  for 
instance,  legacies  given  out  of  a  particular  stock  (f),  or  debt  {d), 
or  term  {c)  :  for  although  the  particular  fund  be  not  in  existence 
at  the  testator's  death,  the  legatees  will  be  entitled  to  satisfaction 
out  of  the  general  estate  (/) . 

It  is  now  proposed  further  to  consider  the  rule  above  laid 
down,  and  certain  qualifications  of  it,  by  applying  it  to  some 
of  the  examples  of  specific  legacies  heretofore  adduced  {(j). 
Ademption  of  As  to  the  ademption  of  specific  legacies  of  debts  and  securities 
of T debt^-"^""^  ^^^  money  :  If  a  debt  specifically  bequeathed  be  received  by  the 
testator,  the  legacy  is  adeemed :  because  the  subject  is  extin- 
guished, and  nothing  remains  to  which  the  words  of  the  Will 
can  apply  (//).  Thus,  in  Rider  y.  Wager  (i),  the  testator  speci- 
fically bequeathed  to  A.  part  of  a  debt  due  to  him  from  B.,  and 
the  remainder  to  C. :  The  testator  called  in  the  money :  And 
Lord  King  determined  that  the  legacy  was  extinguished ;  and 
further  held  in  the  same  case,  the  testator  having  bequeathed  to 
D.  a  debt  which  D.  owed  him,  that  this  legacy  was  adeemed  by 
payment  of  the  money  in  his  lifetime  {k).  So  in  Barker  v. 
Rayner  (/),  the  testator  effected  two  policies  of  insurance  on  the 
life  of  his  wife,  the  one  for  600/.  and  the  other  for  1,500/.,  pay- 
able to  himself,  his  executors,  &c.,  within  six  months  of  his 
wife's  death :  By  his  Will,  he  gave  all  his  right,  title,  and 
interest  in  the  policies,  the  policies  themselves,  and  all  the 
benefit  and  advantage  thereof,  to  his  executors  and  trustees,  to 
pay  the  yearly  premiums  dm'ing  his  wife's  life ;  and  after  her 
death,  he  directed  certain  payments  to  be  made  out  of  the 
money  to  be  received,  and  the  remainder  to  be  placed  out  upon 
secmities  at  interest,  and  disj^osed  of  the  principal  and  interest 
by  the  Will :  He  survived  his  wife,  and  himself  received  the 
amount  of  the  policies,  and  after  applying  part  of  the  money  to 
particular  purposes,  placed  the  remainder  out  at  interest  upon 
securities,  which  were  left  in  the  hands  of  the  executors :  Sir 
John  Leach  held  that  the  specific  testamentary  disposition  of 


(c)  Ante,  p.  918.  [h)  Badrick  v.    Stevens,    3    Bro. 

Id)  Ante,  p.  921.  C.  0.  431. 

(e)  Ante,  p.  923.  (/)  2  P.  Wms.  329,  330. 

(/)  Ante,  p.  913.  (/.)  2  P.  Wms.  331. 

If/)  Ante,  p.  914  et  seq.  {!)  5  Madd.  208. 
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the  policies  was  adeemed :  And  this  decision  was  confirmed  on 
appeal  bj  Lord  Eldon  {ni).  Again,  in  Gardner  v.  Ilatton  [n),  a 
testator  bequeathed  the  interest  of  7,000/,  secured  on  mortgage 
of  an  estate  at  Worstead,  in  the  count j  of  Norfolk,  belonging 
to  Mr.  Robert  Tuck :  The  7,000/.  and  interest  were  received 
after  the  date  of  the  Will  by  the  testator's  agent,  on  his 
account,  and  immediately  afterwards,  6,000/.,  part  of  it,  was 
invested  on  another  mortgage,  and  the  remainder  was  paid  into 
a  bank  in  which  the  testator  had  no  other  moneys,  but  was  after- 
wards drawn  out  by  a  person  to  whom  the  testator  had  given  a 
cheque  for  the  amount :  And  Sir  L.  Shadwell,  Y.-C,  held  that 
the  legacy  was  specific,  and  notwithstanding  the  6,000/.  re- 
mained due  on  the  second  mortgage  at  the  testator's  death, 
that  the  legacy  was  wholly  adeemed. 

So  a  partial  receipt  by  the  testator  of  the  debt  specifically 
bequeathed  will  operate  as  an  ademption  jjro  taiifo.  Thus,  in 
AsJiburner  Y.  M^Guire  {o),  where  a  bond  debt  was  bequeathed, 
the  obligor  became  banki'upt,  and  the  testator  received  a  divi- 
dend under  the  commission  in  respect  of  the  debt :  Lord  Thurlow 
held,  that  this  receipt  was  an  ademption  ^ja-o  faiifo.  So  in 
Frf/er  v.  Morris  (p),  where  the  specific  legacy  was  of  money  due 
on  a  note  for  400/.,  and  the  testatrix  received  385/.  18s.  of  the 
debt.  Sir  William  Grant  determined  that  the  receipt  of  that  sum 
was  an  ademption,  on  the  ground  of  all  the  preceding  decisions, 
viz.,  that  the  thing  given  and  described  no  longer  existed. 

Such  being  the  principle  by  which  the  ademption  of  specific 
legacies  is  governed,  the  fallacy  is  obvious  of  a  distinction 
formerly  taken  with  respect  to  a  specific  legacy  of  a  debt,  viz., 
between  a  compulsory  and  a  voluntary  payment  of  it  to  the 
testator ;  but  it  was  finally  established,  according  to  the  words 
of  Lord  Thm-low,  in  Humphries  v.  I£uinp//ries{q),  that  "the  only 
rule  to  be  adhered  to  is  to  see  whether  the  subject  of  the  specific 
bequest  remained  in  sjiecie  at  the  time  of  the  testator's  death ; 
for  if  it  did  not,  then  there  must  be  an  end  of  the  bequest ;  and 
the  idea  of  discussing  what  were  the  particular  motives  and 
intention  of  the  testator  in  each  case,  in  destroying  the  subject 


(m)    2    Euss.    Clianc.   Cas.    122.      C.  P.  D.  336. 
See  for  further  examples,  Birch  v.  (o)  2  Bro.  C.  C.  108. 

Baker,    Mosely,    375  ;    Stanley    v.  ,    s  r.  ^       onr. 

Potter,  2  Cox,  180.  {p)  9  Yes.  360. 

(«)  6  Sim.  93;    cf.  Be  Bridle,  4  {q)  2  Cox,  185. 
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of  the  bequest,  would  Le  productive  of  endless  uncertaiuty  and 
confusion  "  {>'). 

A  distinction  was  made  by  Sir  Jolin  Stuart,  V.-C,  in  the  case 
of  Clark  v,  Browne  (s)  between  the  gift  of  a  debt  qua  debt  and 
the  gift  of  the  sum  of  money  produced  when  the  debt  shall  have 
been  recovered  and  ceased  to  exist  as  a  debt ;  as  for  example, 
where  there  is  a  gift  of  "  whatever  sum  may  be  received  from 
my  claim  on  A.  13."  :  In  such  a  case  it  may  bo  inf«irred  that  the 
testator  contemplated  the  recovery  of  the  debt  in  his  own  life- 
time, and  that  the  subject  of  tlie  gift  is  not  the  debt  itself,  but 
the  amount  recovered  in  respect  of  it ;  and  the  receipt  of  such 
amount  by  the  testator  will  be  no  ademption  :  at  all  events  if  he 
sets  it  apart,  and  does  not  mix  it  with  the  general  mass  of  his 
property.     But  from  this  decision,  as  well  as  from  that  of  Sir 
W.   Grant  in  the  earlier   case   of   Le   Grice  v.  Finch   \t),  Sir 
Gr.  Jessel,  M.  R.,  dissented  {u),  holding  these  cases  always  to  be 
cases  of  construction  ;  that  is,  to  tm-n  on  the  question  whether 
the  gift  was  of  the  money  as  invested,  or  of  the  proceeds  of  the 
fund  however  invested  {x). 
Ademption  of       The  doctrine  of  ademption  applies  to  an  appointment  by  Will, 
powerTof^^      whether  made  under  a  general  or  under  a  special  power,  and 
appointment:   such  an  appointment  fails  in  ease  of  the  non-existence  at  the 
death  of  the  testator  of  either  the  object  or  the  subject  of  the 
appointment  [y). 
Ademption  of       When  stock  is  specifically  bequeathed,  and  it  does  not  wholly, 
fee-ar^  of         °^  ^°^^  ^^^-^  ^^  ^^^^  exist  at  the  testator's  death,  the  legacy  will 


stock. 


(r)  Jones  v.   Southall,   32   Beav.  where  a  testator  bequeathed  to  his 

31.     For  an  instance  of  a  receipt  niece,  L.  B.,  a  mortgage  of  200?., 

which    does    not    amount    to    an  which  was  subsequently  redeemed 

ademption,   see  Graves  v.  Hughes,  during  the  testator's  lifetime,  and 

4  Madd.  381.  it  was  held  that  the  bequest  was 

(s)  2  Sm.  &  G.  524.  adeemed,  although  the  testator  had 

{t)  3  Mer.  50.  placed   the   mortgage  money  to   a 

(m)  Hurrimn  v.  Jackson,  7  C.  D.  separate   account   at  his  banker's, 

339.      See  also  Manton  v.   Tahois,  and  put  the  pass   book  into    the 

30  C.  D.  92,  per  Bacon,  V.-C.  hands  of  the  legatee. 

(a;)  In  Moore  v.  Moore,  29  Beav.  (?/)  Re  Doivsett,  [1901]  1  Ch.  398  ; 

496,    and    More/an    v.    Thomas,    6  Be  Moses,  [1902]  1  Ch.  100  ;  [1903] 

C.    D.    17G,    it  was  held,    on    the  A.  C.  13.    In  JRe  Johnstone's  SeUIe- 

construction  of  the  "Wills  in  qiies-  ment,  14  C.  D.  162,  where  the  WiU 

tion,    that    the    gift    was    of    the  was  made  in  exercise  of  a  power  of 

proceeds  of  the  fund  and  that  the  appointment,  the  legacies  were  held 

money  could  be  traced.     But  see  not  to  be  adeemed  by  a  subsequent 

and  cf.  lie  Bridle,  4  C.  P.  I).  336,  change  of  investment. 


Cli.  in.  §  I.]     Of  the  Ademption  of  Legacies.  1065 

either  be  totally  or  partially  adeemed,  as  the  case  may  be. 
Thus,  in  Anhhurno'  v.  21'Gui)-c  {z),  the  testator  made  the 
following  bequest:  "To  A.,  now  at  school,  &e.,  my  capital 
stock  of  1,(1 00/.  in  the  India  Company's  stock,  with  the 
dividends,  &c.  : "  The  fund  was  afterwards  sold  by  the 
testator:  And  Lord  Thurlow  decided  that  the  legacy  was 
adeemed  {a). 

And  it  is  said,  that  the  legacy  is  irretrievably  adeemed  by 
the  sale  of  the  stock  ;  and  will  not  be  revived  by  a  new  purchase 
of  similar  stock  by  the  testator  {h).  In  Pattison  v.  Pattison  {c), 
a  testator  gave  to  Margaret  Forbes,  whom  he  afterwards  married, 
among  other  bequests  the  sum  of  50/.  Long  Annuities,  which  he 
described  as  purchased  with  1,000/.  left  him  by  the  Will  of 
James  Tillard  :  After  his  marriage  he  made  a  codicil,  by  which 
he  confirmed  to  his  wife  the  benefits  given  to  her  by  his  Will, 
in  addition  to  the  provision  made  for  her  by  her  marriage  settle- 
ment :  He  afterwards  sold  his  Long  Annuities,  and  with  the 
produce  purchased  new  Annuities,  which  differed  only  from  the 
Long  Annuities  by  being  terminable  a  quarter  of  a  year  sooner: 
Subsequently  to  this  transaction,  he  made  another  codicil,  by 
which  he  confirmed  his  Will  and  former  codicil :  And  Sir  John 
Leach,  M.  R.,  held,  that  the  legacy  of  50/.  Long  Annuities  was 
adeemed  :  his  Honour  observing  that  the  law  was  settled,  that  a 

(z)  2  Bro.  C.  C.  108.  on  deposit  at  the  testator's  bankers 

(«)  See  also  Harrison  v.  Jackson,  at  the  time  of  his  death :  Manton  v. 

7  C.  D.  339.     And  where  a  testator  Tuhuis,  30  C.  D.  92.     It  sometimes 

having   certain    debentures  at   the  hapj^ens  that  a  gift  held  not  to  be 

date  of  his  Will  thereby  gave  "  all  specific,  but  general,  fails  through 

mydebentures"  upon  certain  trusts,  the  non-existence  of  a  standard  of 

and  after  the  date  of  the  Will  the  value ;    for  instance,    a   gift   of  so 

testator  exercised  an  ojjtion  given  much  money  as  will  buy  fifty  shares 

to  him  by  the  company  who  had  in  a  company  which  at  the  death  of 

issued    the    debentures    and    con-  the  testator  had  been  reconstructed 

verted  them   into    debenture  stock  and  had  ceased  to  exist :  Re  Grmj, 

of  the  same  company ;  it  was  held  36  C.  D.  205. 
that    the  debentiu'e  stock    did  not 

pass  :  Re  Lane,  14  C.  D.  856.     But  (^)  ^^*   ^^^  *^^    '^'''^'^   ^^    ^^''^ 

see  and  cf.  Re  Nottruje,  [1895]  2  Ch.  Talbot   m   Partridge   v.   Partrulge, 

651;  Re  Weeding,  [ISm}  2  (Jh.36-i.  Cas.    temp.    Talb.    227 ;     of     Lord 

A  gift  of  "all  my  interest  in  the  ^ardwicke  m  Evelyn  v.    n^rd,  1 

Coventry  Street  Estate"  was  held  ^^^^-  *'^^^-  ^^G;  and  of  Sir  Thomas 

to  be  adeemed    by  the  sale  of  the  o  ^7^^  g^''^  ^""J^^' ''"'''  ^'  '' 

estate   subsequently    to    the   Will, 
although  the  purchase  money  stood  (c)  1  M.  &  K.  12. 
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legacy  is  adeemed   if  the  specific  thing  do  not  exist   at   the 
testator's  death. 
Cases  where         But  no  ademption  will  take  place  when  the  stock  ppecifieally 
of Ttock  if ^°^  bequeathed  is  exchanged  by  act  of  law  ;  as  when  a  fund  is  con- 
not  adeemed,    yerted  into  one  of  a  different  description  by  Act  of  Parliament  {d) ; 
nor  where  the  stock  has  been  transferred  into  another  fund  by 
a  trustee  without  the  knowledge  or  authority  of  the  testator  {c)  ; 
nor  where  the  stock  is  merely  transfeiTed  with  the  testator's 
consent,  from  the  name  of  his  trustee  into  his  own  (/)  ;  or,  as 
it  would  seem,  from  the  names  of  old  to  those  of  new  trustees, 
or  from  the  specified  fund  to  a  fresh  security,  under  a  power  so 
to  do  [g)  :  Nor,  perhaps,  will  the  legacy  be  adeemed,  when  the 
testator  lends  the  stock  specifically  bequeathed,  on  condition  of 
its  being  replaced  (//). 

In  Basan  v.  Brandon  (/),  a  testator,  resident  in  Jamaica, 
bequeathed  to  A.  B.  2,000/.,  part  of  a  sum  of  7,000/.  in  the 
hands  of  his  agents  in  England  and  received  by  them  from  the 
Transport  Board  on  his  account :  The  testator  afterwards  Avent 
to  Philadelphia,  where  he  died :  Seven  days  before  his  death, 
he  wrote  to  his  agent  in  Jamaica,  desiring  him  to  order  his 
agents  in  England  to  invest  all  his  moneys  in  their  hands 
received  from  the  Transport  Board,  in  any  stock  most  beneficial 
to  his  estate :  The  agent  wrote  accordingly ;  but,  some  time 
before  his  letter  arrived  in  England,  the  agents  there,  had,  of 
their  own  accord,  invested  the  whole  of  the  testator's  moneys  in 
their  hands  in  the  four  per  cents.  :  And  Sir  L.  Shad  well,  V.-C, 
held,  that  the  legacy  was  not  adeemed :  his  Honour  being  of 
.  opinion  that  the  unauthorized  act  of  the  agents  could  not  alter 
the  Will :  and  that  a  mere  unexecuted  intention  to  change  the 
state  of  a  fund,  which  the  testator  might  have  revoked,  and 

[d)  Partridge  v.  Partridge,  Cas.  the  hmacy  certain  shares  specifically 
temp.  Talb.  226  ;  Bronsdon  v.  bequeated  were  directed  to  be  sold 
Winter,  Ambl.  59.  See  also  Oalies  and  the  proceeds  invested  in  other 
V.  Oal-es,  9  Hare,  666.  securities,    the    bequest     of    such 

(e)  Shaftesbury  v.  Shaftesbury,  2  shares  was  held  to  be  adeemed  : 
Vern.  747.  So,  where  the  subject  Jones  v.  Green,  L.  E.  5  Eq.  555; 
of  a  specific  legacy  was  sold  during  Pe  Freer,  22  C.  D.  622. 

the  testator's  lunacy  by  his   son,  (/)  Dingwcll  v.  Ashew,   1    Cox, 

it  was  held  by  Stuart,  V.-C,  that  427. 

there  was  no  ademption  :    Jenkins  {g)  Cf.  Pe  Johnstone's  Settlement, 

V.  Jones,  L.  E.   2  Eq.   323.      But  14  C.  D.  162. 

•where  after  the  Will  a  testator  was  (A)  1  Eop.  Leg.  3rd  edit.  292. 

found  a  kmatic,  and  by  mi  order  in  [i)  8  Sim.  171. 
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■whieli,  in  fact,  was  never  carried  into  execution,  cannot,  in  any 
sense,  be  considered  as  an  ademption. 

If  a  partner,  under  articles  providing  for  the  renewal  of  the  Ademption  of 
partnership,    specifically   bequeaths    his    share   of    the   profits  of  mrtnershm 
(naming  the  amount),  and  upon  the  expiration  of  the  old,  new  share: 
articles  are  entered  into,  by  which  his  share  of  the  profits  is 
altered,  the  legacy  will  not  be  revoked  by  ademption  (/.). 

As  to  ademption  of  specific  legacies  of   goods,  it  must  be  Ademption  of 
observed,  that  where  the  disposition  of  the  subject  is  not  abso-  of  goods  T 
lute,  the  legacy  will  not  be  adeemed  :  As  where  a  testator  pawns 
or  pledges  an  article  specifically  bequeathed,  a  right  of  redemp-  ^°^  ^^  ^ . 
tion  is  left  in  him,  and  passes  to  the  legatee  at  his  death ;  so  as 
to  enable  him  to  call  on  the  executor  to  redeem  and  deliver  it  to 
him  (/). 

The  ademption  of  a  specific  legacy  of  goods  will  sometimes  when  ■by- 
be  effected  by  the  mere  removal  of  them :  Thus  where  the 
testator  bequeathed  all  his  books  at  his  chambers  in  the  Temple ; 
and  afterwards  removed  his  books  into  the  country,  this  was  held 
to  extinguish  the  legacy  {m) .  So  where  the  bequest  was  of  all 
the  testator's  household  goods,  plate,  linen,  china,  &c.,  &c., 
which  should  be  in  or  about  his  dwelling-house  at  B.  at  the 
time  of  his  death ;  and  he  afterwards  took  another  house,  into 
which  he  removed  the  greater  part  of  the  furniture  from  the  house 
at  B.  ;  this  removal  was  held  an  ademption  {n).  Again,  where 
the  testator  bequeathed  to  his  wife  the  lease  of  his  house  in 
Baker  Street,  and  the  household  furniture,  plate,  pictures  and 
certain  other  articles  therein,  and  the  lease  having  expired  in  his 
lifetime,  part  of  the  furniture  was  sold,  and  the  remainder, 
together  with  the  plate,  pictures,  and  other  articles,  was  removed 
to  a  house  which  the  testator  took  in  Edward  Street ;  it  was  held, 
that  the  legacy  was  adeemed ;  because  it  was  clear  that  the 
testator  made  the  bequest  of  the  furniture,  &c.,  with  reference 
to  giving  the  lease,  and  that  he  had  in  contemplation  an  enjoy- 
ment of  the  house  with  the  furniture,  &c.,  and,  consequently, 

(A')   BlackweU    v.     Child,    Ambl.       C.  C.  129,  in  note.     But  see  Can- 

260.  ningham    v.    Boss,  post,   p.    1068  ; 

/7\    An  uTiz-i    ■      o -D  „        iVorri's  V.  Morris,  joos^,  p.  1068. 

(l)  Ashburner  v.  ArGutre,  2  Bro.  ,  ,    „  -r^    -,  ■      ^ -mt  ^ -i 

C.  C.  113,  by  Lord  Thmiow.  J^      c^        ,       «  r* 

276.     See  also  Spencer  v.  bpenctr, 

{m)   Green  v.    Si/nwuds,    1   Bro,      21  Beav.  548. 
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that  the  bequest  had  totally  failed  by  the  change  of  circum- 
stances {()) . 
Cases  where  But  no  ademption  by  removal,  it  would  seem,  will  take  place, 
by  reffwval?^  where  the  goods  are  removed  for  their  preservation,  as  to  save 
them  from  fire  (;;)  ;  or  where tliey  are  removed  by  fraud,  or  with- 
out the  testator's  knowledge  or  authority  (*/)  ;  or  wliere,  by  the 
nature  of  the  place  described,  it  is  clear  tliat  their  locality  was 
not  referred  to  as  essential  to  the  bequest,  as  in  the  case  of  a 
specific  legacy  of  goods  in  a  ship  (/•)  ;  or  where  the  testator  has 
two  houses,  in  which  he  lives  alternately,  and  being  possessed  of 
one  set  of  furniture  only,  which  he  removes  with  himself  to  each 
house,  bequeaths,  while  residing  in  one  of  them,  all  his  furniture 
in  that  house  (s). 

In  CunnuKjham  v.  Rosh  {f),  a  testator  bequeathed  all  his  bills, 
bonds,  &c.,  belonging  to  him,  lying  in  the  lodgings  he  possessed 
in  the  house  belonging  to  Mr.  Smith  :  At  his  death  the  testator 
had  no  effects  in  the  house  of  Mr.  Smith  :  It  was  contended  that 
the  legacy  failed,  on  the  authority  of  the  case  of  SJiaftoihury  v. 
Shaftesbury  (ii),  in  which  case  the  testator  devised  to  his  wife  all 
his  goods  that  should  be  in  his  house,  and  before  his  death  he 
removed  all  the  goods  from  the  said  house,  and  the  devise  was 
held  void  :  But  Sir  George  Lee  was  of  opinion  that  the  present 
case  differed  from  that ;  for  there  the  testator  devised  all  his  goods 
that  should  be  in  his  house,  which  implied,  that  should  be  there  at 
his  death ;  but  in  the  present  case  the  words  were  only  descriptive 
of  what  the  testator  meant  to  bequeath ;  and  therefore  it  was 
immaterial  whether  they  remained  at  Smith's  house  at  the  time 
of  his  death  or  not. 

Again,  in  Nor r is  v.  jVorris  (.r),  a  testator  bequeathed  to  his 
wife  as  follows  : — "  All  my  interest  in  my  house  at  Lavender 
Hill,  the  furniture,  books,  pictures,  wines,  &c.,  &c. :  After  the 
date  of  his  Will,  the  testator  removed  from  Lavender  Hill  to 
Spencer  Lodge,  taking  with  him  furniture,  books,  pictures,  wines, 
and  plate  :  He  afterwards  purchased  more  of  these  articles,  and 
died  at  Spencer  Lodge,  And  it  was  held  by  Knight  Bruce,  Y.-C, 

(o)  Colhtoa  v.  Garth,  6  Sim.  19.  273. 

{p)   Chapman  v.   Hart,    1    Ves.  (s)  Land  y.  Derai/nes,4Bro.  C.C. 

Sen.  273 ;    Be  Johnston,  26  C.  D.  537  ;    RawUnson   v.    Raiulinson,    3 

538,  553.  C.  D.  302. 

('/)  Shafteshari/  v.  Shaftesbury,  2  {t)  2  Cas.  temp.  Lee,  272. 

Vern.  747.  («)  2  Yern.  747. 

(r)  (Jhapman  v.  Hart,  1  Ves.  Sen.  (x)  2  Coll.  719. 
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that  the  testator's  wife  was  eutitled  to  the  furniture,  books, 
pictures,  wines,  and  plate,  which  he  had  at  the  time  of  his  death. 

As  to  the  ademption  of  specific  legacies  of  terms  for  years ;  Ademption  of 
generally  speaking,  when  the  testator  expresses  himself  in  the  termTfor 
present  tense,  and  all  the  words  directly  refer  to  a  lease  of  which  J^'^'s  = 
he  was  ihen   possessed,  a  specific  legacy  of  such  lease  will  be 
adeemed  by  a  surrender ;    and  a  new  term,  acquired  by  the 
testator  upon  a  renewal  of  the  surrendered  lease,  will  not '  pass 
to  the  specific  legatee  {ij)  :  but  such  an  ademption  will,  it  appears, 
be  effected  only  when  the  testator  has  the  legal  estate  in  the  term 
specifically  bequeathed  :  for  where  the  testator  is  merely  a  ccdul 
que  trust,  and  the  equitable  interest  only  is  bequeathed,   the 
Court  will  not  permit  a  mere  surrender  of  the  old  lease  by  the 
testator   and    his   trustee   to    defeat   the   specific    legacy,   but 
will  consider  the  intention  of  the  testator  appearing  upon  the 
Will  (2). 

And  even  before  section  2-i  of  the  Wills  Act,  1837,  no  such 
ademption  would  have  taken  place  when  the  expressions  of  the 
bequest  had  a  prospective  or  future  operation,  as  where  they 
were  of  "  all  the  estate  which  /  have  or  shatl  hare  to  come  in  the 
land  held  by  me  under  a  lease  from  A."  [a)  ;  or  where  the  old 
lease  containing  a  covenant  on  the  part  of  the  lessor  to  renew, 
the  lessee  bequeathed  "  all  my  right  and  interest  under  or  hi/ 
virtue  of  the  lease  "(i).  Lastly,  a  surrender  of  a  lease 
will  not  operate  as  an  ademption,  where  the  bequest  is  not 
specific;  as  where  the  testator  devises  "  all  and  singular 
my  leasehold  estate,  goods,  chattels,  and  personal  estate  what- 
soever "  (c). 

By  section  23  of  the  Wills  Act,  "  no  conveyance  or  other  act  1  Viut.  c.  26, 
made  or  done  subsequently  to  the  execution  of  a  Will  of  or  j^p'^^f 
relating  to  any  real  or  personal  estate  therein  comprised,  except  be  rendered 
an  act  by  which  such  Will  shall  be  revoked  as  aforesaid,  shall  by  an/  ^^"^ 
prevent  the  operation  of  the  Will  with  respect  to  such  estate  subsequent 

{y)  Alneij  V.  Miller,  2  Atk.   593,  [a)  James  v.  Dvnn,  11   Ves.  383, 

597.    ^eQal?,o  RudstoneY.  Anderson,  389;    Ahitey  y.  Miller,  2  Ki\.  o99  ; 

2Ye8.  Sen.  418;  Hone  Y.  Medcraff,  Blatter    v.    Noton,    16    Ves.     199; 

1  Bro.  C.  C.  261  ;  Porter  v.  Smith,  Coleyrave  v.  Mauhij,  6  Madd.  84. 

16  Sim.  251  ;   Cooper  v.  Mantell,  22  (i)  1  Rop.  Leg.  311,  312,  3rd  edit. 

Beav.  223.     But  see  sect.  24  of  tlie  ('■)  Stirling  v.    Lydiard,  3   Atk. 

Wills  Act,  2X)st,  p.  1070.  199;  Digby  v.  Leyard,  2  Dick.  500. 

(2)  Carte  v.    Carte,   3  Atk.   174  ;  See  atite,  p.  924  ;  but  see  James  v. 

Slatter  v.  Noton,  16  Ves.  201.  Dean,  11  Ves.  390. 
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Of  act. 

Sect.  2f. 

Will  shall  be 
construed  to 
speak  from 
the  death  of 
the  testator. 


or  interest  in  such  real  or  personal  estate  as  tlie  testator  shall 
have  power  to  dispose  of  by  AVill  at  tlie  time  of  his  death  "  (</). 
And  bj  section  24,  "  every  Will  shall  be  construed,  with  refer- 
ence to  the  real  estate  and  personal  estate  comprised  in  it,  to 
speak  and  take  effect  as  if  it  had  been  executed  immf^diately 
before  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  Will  "  {/). 

The  consequence  of  the  23rd  section  above  stated  is,  that  all 
those  cases  in  which  it  was  formerly  held  that  a  Will  was 
revoked  by  an  alteration  of  the  estate  of  the  testator  are  put  an 
end  to,  and  a  Will  can  only  bo  revoked  by  marriage,  by  express 
declaration  in  writing,  or  by  burning,  &c.  Accordingly,  where 
a  testator  devised  real  estates,  and  by  a  subsequent  void  deed, 
attested  by  two  witnesses,  conveyed  them  on  other  trusts,  it  was 
held  that  the  deed  was  not  a  writing  declaring  an  intention  to 
revoke  within  the  20th  section  ;  and  therefore  that  the  Will 
operated  on  such  estate  and  interest  as  the  testator  possessed  in 
the  property  at  his  death  (/'). 


(f?)  Thus  in  Saxton  v.  Saxton,  13 
0.  D.  359,  a  testator  bequeathed 
to  his  wife  all  his  term  and  in- 
terest in  a  leasehold  house  in  which 
he  then  resided,  and  after  the  date 
of  the  Will  purchased  the  freehold, 
and  it  was  held  that  the  wife  took 
the  freehold.  But  in  He  Knight, 
34  C.  D.  518,  where  a  testator  gave 
the  lease  of  the  house  in  which  he 
should  be  living  at  the  time  of  his 
decease  to  his  wife,  and  at  the  date 
of  the  Will  was  living  in  a  house 
held  by  him  for  a  short  term  at  a 
rack  rent,  a  freehold  house  which 
he  subsequently  bought  and  went  to 
reside  in  was  held  not  to  pass  to  his 
widow  under  the  devise.     Notwith- 


standing the  Wills  Act,  if  a  testator 
devises  real  estate  and  afterwards 
sells  it,  and  the  purchase  is  not 
comijleted  till  after  his  death,  the 
purchase-money  belongs  to  his 
personal  representatives  and  not  to 
his  devisee :  Furrer  v.  Winterton, 
5  Beav.  1 ;  ante,  p.  498  ;  Moor  v. 
Raishech,  12  Sim.  123.  See  Gale  v. 
OaJe,  21  Beav.  349  ;  Blake  y.  Blake, 
15  C.  D.  481 ;  In  the  goods  of  Lloyd, 
9  P.  D.  65. 

(e)  The  cases  as  to  the  construc- 
tion of  this  section  will  be  found 
collected,  ante,  pp.  150 — 154,  and 
2)ost,  pp.  1175 — 1177. 

(/)  Ford  V.  De  Pontes,  30  Beav. 
572. 
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SECTION  II. 

Of  tJie  Ademption  of  Legacies  given  as  Portions. 

As  to  the  ademption  of  legacies  given  as  portions  to  children  Ademption  of 
by  their  father  :  On  this  subject  an  artificial  doctrine  prevails  in  bTfatiifr^a" 
Courts  of  Equity,  the  establishment  of  which  has  excited'  the  ^  portion, 
regret  and  censure  of  more  than  one  eminent  modern  Judge, 
though    it  has    also   met    with  approbation    from   other  high 
authorities.     The  rule  is,  that  where  a  father  gives  a  legacy  to 
a  child,  it  must  be  understood  as  a  poi-tio)i,  although  not  so 
described  in  the  Will,  because  it  is  a  provision  by  a  parent  for 
his  child  {g)  :  and  if  the  father  afterwards  advances  a  portion 
for  that  child,  as  upon  marriage,  it  ^dll  be  a  complete  ademption 
of  the  legacy,  not  only  in  cases  where  the  advancements  are 
larger  than,  or  equal  to,  the  testamentary  portions  (A),  but  also, 
it  has  been  said,  in  cases  where  the  sums  advanced  are  less 
than  the  sums  bequeathed  (»).     But  it  was  decided  by  Lord 
Cottenham,  in  Pi/m  v.  Locki/er  (/<•),  after  a  careful  investigation 


{(j)  By  Lord  Eldon,  in  Ex  parte 
Pije,  18  Ves.  153,  See  also  the 
judgment  of  Wigram,  V.-C,  in 
Suisse  v.  Lowtlter,  2  Hare,  434 
et  seq.;  He  Lacon,  [1891]  2  Ch. 
482  ;  Be  Scott,  [1903]  1  Ch.  1. 
The  doctrine  of  ademption  of 
legacies  founded  on  parental  or 
(juasi-'pavental  relation  ajiplies  also 
to  cases  where  a  moral  obligation 
other  than  parental  or  qitasi- 
parental  is  recognised  in  the  Will, 
though  without  reference  to  any 
special  application  of  the  money : 
Be  Pollock,  28  C.  D.  552;  Re  AsMon, 
[1897]  2  Ch,  574  (reversed  on  appeal 
on  the  evidence,  [1898]  1  Ch.  142). 

(//)  Ward  V.  Lant,  Prec.  Chanc. 
182 ;  Jenkins  v.  Powell,  2  Vern. 
115;  Upton  v.  Prince,  Cas.  temp. 
Talb.  71  ;  Scotton  v.  Scotton,  1 
Stra.  236;  Watson  v.  Lord  Lincoln, 
Ambl.  325 ;  Grave  v.  Salisbury,  1 
Bro.  C.  C.  427 ;    Carver  v.  Boivles, 


2  Euss.  &  M.  301  ;  Montague  v. 
Montague,  15  Beav.  565;  22  Beav. 
488 ;  Hopwood  v.  Hopwood,  7  H. 
L.  C.  728  ;  Re  Scott,  uhi  sicpra. 

(i)  Hartop  V.  Whitmorc,  1  P. 
Wms.  681 ;  Clarke  v.  Burgoine,  1 
Dick.  353;  Ex  parte  Pye,  18  Ves. 
153.  Where  a  sum  is  secured  by 
a  settlement  on  the  marriage  of 
the  child,  it  is  not  necessary  that 
it  should  be  paid  in  order  to  operate 
as  an  ademj^tion  of  a  previous 
legacy :  Hopwood  v.  LL>pwood,  7 
H.  L.  C.  728. 

(A-)  5  M.  &  Cr.  29  ;  Re  Pollock, 
28  C.  D.  552,  556.  See  Kirk  v. 
Eddowes,  3  Hare,  515.  Where  the 
advance  is  a  gift  of  stock,  its  value 
must  be  ascertained  as  at  the  time 
of  the  gift :  Tr«^6'o/i  v.  Watson,  33 
Beav.  576.  See  also  Be  Beddington, 
[1900]  1  Ch.  771,  where  it  was  held 
that  when  estate  duty  is  payable  by 
reason  of  the  death  of  the  testator 
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of  all  the  authorities,  that  where  the  portion  is  leBS  than  the 
legacy,  it  shall  operate  only  as  an  ademption  j)ro  taitto.  The 
legacy  will  not  be  set  up  by  a  codicil,  made  after  the  settlement, 
ratifying  and  confirming  the  Will,  and  all  the  devises  and 
bequests  therein  contained  (/). 

A  sum  expended  by  a  father  in  paying  his  son's  debts  is  not 
necessarily  an  advance  to  the  son  by  way  of  portion,  but  may  be 
regarded  as  a  temporary  assistance  {m). 

The  presumption  against  double  portions  will  not  bo  repelled, 
although  there  may  be  a  difference  between  the  nature  of  the 
provision  made  by  the  AVill  and  of  the  provision  under  a  subse- 
quent settlement  («).  And  therefore  the  application  of  the 
principle  of  ademption  will  not  be  prevented  by  the  circum- 
stance that  the  limitations  of  the  portif)n  under  the  Will  are 
widely  different  from  the  limitations  of  the  portion  under  the 
settlement.  This  doctrine  was  settled  by  the  decision  of  the 
House  of  Lords  in  Durham  v.  Wharton  (o).  In  this  respect 
there  is  a  distinction  between  the  principle  of  the  ademption  of 
legacies  given  as  portions,  and  that  of  the  satisfaction  of  debts 
by  legacies  (p). 


•witliin  one  year  of  the  gift,  the 
amount  should  be  deducted  from 
the  value  of  the  gift. 

(0  Booker  v.  Alien,  2  Euss.  &  M. 
270  ;  Powys  v.  Mansfield,  3  Mylne  & 
Cr.  359;  Montacjue  v.  Montague, 
15  Beav.  565  ;  Hojncoody.  Hopivood, 
1  H.  L.  C.  728. 

(to)  Taylor  v.  Taylor,  L.  E. 
20  Eq.  155 ;  lie  Scott,  [1903]  1  Ch. 
1  (overruling  in  eSect,  Boyd  \.  Boyd, 
L.  E.  4  Eq.  305,  and  Be  BlocMey, 
29  C.  D.  250). 

(>()  Trimmer  v.  Bayne,  7  Yes. 
508;  Ex  parte  Pye,  18  Ves.  153; 
Hariopp  v.  Hartopp,  17  Ves.  184; 
Sheffield  v.  Coventry,  2  Euss.  &  M. 
317;  Piatt  v.  Piatt,  3  Sim.  503; 
Phillips  V.  Phillips,  34  Beav.  19  ; 
Dawson  v.  Dawson,  L.  E.  4  Eq. 
504.  Where  the  settlement  is 
made  after  the  Will  the  presump- 
tion against  double  portions  will 
not  be  repelled  even  by  great 
difi'oronces  in  the    nature    of    the 


gift  by  Will,  and  the  obligations 
entered  into  by  the  testator  settlor 
under  the  settlement.  The  dif- 
ference between  such  a  case  and 
the  class  of  cases  of  which  Chi- 
chester v.  Coventry  (L.  E.  2  H.  L. 
71;  ante,  p.  1046,  note  (/))  is  a 
leading  example,  is  that  in  this  last 
class  of  cases  where  the  settlement 
precedes  the  Will  a  debt  has  been 
created  anterior  to  the  gift  by  Will 
and  the  gift  has  been  construed  not 
as  a  satisfaction  of  the  debt,  but 
rather  as  an  additional  bounty, 
especially  where  the  Will  contains 
an  express  direction  for  payment  of 
debts :  Daiuson  v.  Dawson,  iihi 
supra  ;  Cooper  v.  Macdonald,  L.  E. 
16  Eq.  258  ;  Stevenson  v.  Masson, 
L.  E.  17  Eq.  78.  The  direction  to 
pay  debts  seems  immaterial  where 
the  Will  precedes  the  settlement : 
Cooper  V.  Macdonald,  ubi  supra. 

(o)  lOBligh,  526;  3  CI.  &  Fin.  146. 

{p)  Monck   v.   Monck,    1    Ball  & 
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It  was  formerly  considered  that  where  the  bequest  to  the  child 
is  of  a  residue  or  part  of  a  residue,  the  subsequent  advance 
cannot  operate  as  an  ademption  :  because  such  a  gift  cannot  be 
considered  as  a  legacy  of  a  portion,  which  must  mean  a  legacy 
of  a  definite  sum  {q).  But  the  contrary  doctrine  is  now  fully 
estabhshed  (r) . 

The  presumption,  however,  will  not  prevail,  where  the  testa- 
mentary portion  and  subsequent  advancement  are  not  ojusdeni 
generis  («) ;  or  where  the  subsequent  advancement  depends  upon 


Beat.  298 ;  Durham  v.  Wharton, 
10  Bligh,  545.  Accordingly,  if  a 
parent,  having  niado  a  Will  be- 
queathing a  certain  sum  to  a 
child,  takes  upon  himself  to  make 
a  settlement  of  it,  the  variance 
between  the  provisions  of  the 
"Will  and  those  of  the  settlement 
affords  no  argument  against  the 
portion  being  a  satisfaction  of  the 
legacy  :  Where,  therefore,  a  father 
makes  an  absolute  gift  by  his  Will 
to  his  child,  and  afterwards,  on 
the  marriage  of  that  child,  settles 
a  like  sum  on  the  husband  and 
wife  and  their  children,  the  pro- 
vision of  the  settlement  is  a  satis- 
faction of  the  legacy  :  Barry  v. 
Harding,  1  J.  &  Lat.  475.  Again, 
where  a  legacy  is  given  to  M.  with 
a  contingent  limitation  over  to  N., 
in  the  event  of  M.  dying  without 
children,  and  the  legacy  to  M.  is 
adeemed  by  a  subsequent  gift  to 
M.  in  the  lifetime  of  the  testatrix, 
to  which  no  limitation  in  favour 
of  N.  is  attached  ;  the  legacy  is 
not  merely  adeemed  as  to  M.,  but 
extinguished  as  to  N.  :  Twininff  v. 
Powi'U,  2  Coll.  262.  See  Gar7ier  v. 
Holmes,  Cas.  temp.  Napier,  132, 
133;  Phillips  v.  Phillips,  34  Beav. 
19;  3PCarogherr.  Whiddon,  L.  E. 
3  Eq.  236.  See,  as  to  the  rule  laid 
down  in  Chichester  v.  Coventry, 
L.  E.  2  H.  L.  71,  ante,  p.  1046, 
note  (/);  and  cf.  Be  Tussaud's 
Edate,  9  C.  D.  363.     JFor  a  case 


where  the  obligation  under  the 
settlement  was  held  not  to  be  a 
debt  payable  before  the  declaration 
of  the  residue,  see  Bennett  v. 
Hoiiklsiuorth,  6  C.  D.  671. 

(q)  See  Farnham  v.  Phillips,  2 
Atk.  215. 

(r)  Montefiore  v.  Guedalla,  1 
De  G.  F.  &  J.  93.  See  also 
Schofield  V.  Heap,  27  Beav.  93  ; 
BecUon  v.  Barton,  27  Beav.  99. 
But  the  rules  as  to  double  portions, 
though  to  a  certain  extent  appHed 
to  gifts  of  residue  in  Montefiore  v. 
Guedalla,  uhi  supra,  will  not  be 
applied  for  the  benefit  of  a  widow 
or  stranger  who  may  have  an 
interest  in  the  residue,  whether  an 
interest  for  life  or  in  the  capital  of 
the  residue,  the  object  of  the  rule 
being  to  secure  equality  among  the 
children  :  Meinertzagen  v.  Walters, 
L.  E.  7  Ch.  670. 

(s)  Holmes  v.  Holmes,  1  Bro.  C.  C. 
555;  Davys  v.  Boucher,  3  Y.  &  Coll. 
411.  A  gift  of  a  sum  of  money  to 
the  husband  of  a  daughter  by  her 
father,  simpliciter,  after  marriage, 
is  not  an  ademption  of  a  legacy 
given  by  him  to  his  daughter  : 
Bavenscroft  v.  Jones,  32  Beav.  669. 
Nor  is  an  advance  to  the  daughter 
herself  of  a  siim  for  her  marriage 
outfit :  ihid.  Nor  occasional  small 
gifts,  nor  an  annual  allowance  of  a 
small  sum  :  Watson  v.  Watson,  33 
Beav.  574;  Schofield  v.  Heap,  27 
Beav.  93. 
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a  contingency,  and  tlio  tostameutary  portion  is  cortuiu  (7)  ;  or 
■where  a  legacy  or  advancement  is  not  merely  given  as  a  portion, 
but  is  expressed  to  be  made  in  lieu  of,  or  compensation  for,  an 
interest  to  which  the  child  was  entitled  (//)  :  In  such  cases 
the  presumptive  ademption  by  advancement  will  not  take  place. 
It  should  seem,  also,  that  the  principle  does  not  extend  to  devises 
of  real  estate  {x). 
Admissibility  Likewise,  this  presumption  may  be  rebutted  or  confirmed  by 
evidence.  '^^^  application  of  parol  evidence  of  a  different  intenticm  by  the 

testator  (//).  And  where  evidence  is  admissible  for  that  purpose, 
counter-evidence  is  also  admissible  :  And  it  was  held  by  Sir 
John  Leach,  M.  E..,  in  Hooker  v.  Allen  (z),  that  if  it  be  proved 
by  parol  evidence  that  the  testator  intended  the  provision  made 
by  the  settlement  to  be  in  lieu  of  the  legacy  left  by  the  Will, 
the  settlement  will  be  held  a  satisfaction  of  the  legacy,  though 
the  two  provisions  differ  so  much  from  each  other,  that  they 
cannot  be  considered  substantially  the  same  {a).  The  true  rule 
appears  to  be  that  parol  evidence  is  only  properly  admissible  in 
such  cases  for  the  purpose  of  showing  what  the  testator  meant 
l>l/ tlie  act  subsequent  to  the  Will  [}>).  The  law  on  this  subject 
was  fully  considered,  on  an  examination  of  all  the  pre\4ous 
authorities,  by  Wigram,  Y.-C,  in  Kirh  v.  Eddowes  (e).  In  that 
case  a  testator  bequeathed  the  sum  of  3,000/.  to  his  daughter  for 
her  separate  use,  for  life,  with  remainder  to  her  chihlren  as  she 
should  appoint ;  and,  in  default  of  appointment,  to  her  children 
equally,  with  provisions  for  survivorship,  advancement,  and  for 
the  substitution  of  their  issue ;  and  subject  to  an  annuity,  and 
to  his  debts,  he  devised  and  bequeathed  all  the  residue  of  his 


(0  Spinks  v.  Bohins,  2  Atk.  491.  T  H.  L.  C.  728;  Phillips  v.  PhiUipjs, 

See  further    Crompton    v.    Hale,    2  34    Beav.    19,    21  ;    Re    Tussaud'a 

P.    Wms.    553.      But  see  also  tlie  Estate,   9   C.    D.    363;     see    ante, 

observations  of  Lord  Cottenham  in  p.     1048,    note    (q)  ;      Foiokes     v. 

Powys  v.  Mansfield,  3  Mylne  &  Cr.  Pascoe,  L.  E.  10  Ch.  343 ;  Be  Scott, 

374,  375.  [1903]  1  Ch.  1. 

(»)  naugh  V.  Piead,  1  Ves.  257.  (2)  2  Russ.  &  M.  270. 
But  see  the  observations  of  Lord 
Lyndhurst  in  Durham  v.  Wharton, 
10  Bligh,  54G. 

{x)  Davys  \.  Boucher,  3  Younge  (^)  ^«^^  V-  ^'^^  1  '^^-  ^  W.  94, 


(a)  See  also  Lloyd  v.  Harvey,  2 
Euss.  &  M.  310. 


&C.  397.  116-119,131,132. 

(y)  Trimmer  v.    Bayne,    7   Ves.  (c)  3  Hare,  509;  cL  Smithy.  Con- 

508  ;  Poivtjs  V.  Mansfield,  3  Mylne  der,  9  C.  D.  170  ;   Be  Lacon,  [1891] 

&  Cr.  359;    Ilopwood  v.  Hopwood,  2  Ch.  482. 
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real  and  personal  estate  (naming  securities  for  money)  unto  his 
son  absolutely :  After  the  date  of  the  Will,  the  testator  gave  to 
his  daughter  and  her  husband  a  promissory  note  for  500/.  then 
due  to  the  testator :  In  a  suit  by  the  children  of  the  daughter 
against  the  son,  claiming  to  have  the  legacy  of  3,000/.  invested 
and  secui'ed  for  their  benefit,  the  defendant  tendered  parol 
evidence  that,  after  the  date  of  the  Will,  the  testator  was 
requested  by  his  daughter  to  confer  some  benefit  on  .her 
husband,  and  that,  thereupon,  the  testator  gave  her  the  pro- 
missory note,  declaring  that  it  was  to  be  in  part  satisfaction  of 
the  legacy  of  3,000/.  :  and  that  the  testator  was  advised  by  his 
solicitor,  that  it  was  not  necessary  to  alter  his  Will  to  give  it 
that  effect :  And  the  learned  Judge  held,  that  this  evidence  was 
admissible,  as  constituting  an  essential  part  of  a  transaction  sub- 
sequent to,  and  independent  of,  the  Will,  of  which  subsequent 
transaction  there  was  no  evidence  in  writing  :  and  that  the 
parol  evidence  was  not  receivable  as  evidence  of  revocation  or 
alteration  of  any  part  of  the  Will,  but  as  evidence  of  a  trans- 
action, whereby  the  legatee  had  received  part  of  lier  legacy  by 
anticipation  (r/)  :  and  that  the  advance  to  the  daughter  and  her 
husband  was  an  ademption  7;>'0  tanto  of  the  legacy  bequeathed 
by  the  Will  for  the  benefit  of  the  daughter  and  her  children, 
which  was  in  the  nature  of  a  portion :  though  it  might  have 
been  otherwise,  if  the  childi'en  had  been  all  living  at  the  date  of 
the  Will,  and  been  named  therein  individually,  and  not  merely 
described  as  a  class. 

Where  the  testator  is  in  loco  parentis  to  the  legatee,  the  legacy  Testator  ?« 
will  be  considered  as  a  portion,  and  will  be  adeemed  by  a  sub-  ^  li^atee! 
sequent  advancement,  in  all  cases  where  it  would  be  so,  if  made 
by  the  actual  parent  {(•).     But  where  the  testator  stands  neither 
in  the  natural  nor  assumed  relation  of  parent  to  the  legatee,  the 
legacy  will  be  considered  as  a  bounty,  and  will  not  be  adeemed 
by  a  subsequent  advancement  (,/')  ;  unless  the  legacy  is  given  Legacy  for  a 
for  2^  ixirtkular  purpose,  and  the  testator  advances  money  for  the  purpose 

(d)  His  Honour  disclaimed  hold-  Beat.  298  ;  Trimmer  v.  Bayne,  7 
ing  that  declarations  of  the  testator  Ves.  515  ;  Booker  v.  Allen,  2  Euss. 
made  at  any  other  time  than  con-  &  M.  270 ;  Foiuys  v.  Mansfield,  3 
temporaneously  with  the  advance  Mylne  &  Cr.  359 ;  Twining  v. 
would  be  admissible.  See  also  Poivell,  2  Coll.  262 ;  Fowlrs  v. 
accord.      M'Clure     v.     Evans,     29  Pascoe,  L.  E.  10  Ch.  343. 

Beav.  422.  (/)   Wetherhy  v.  Dixon,   19  Ves. 

(e)  Monck    v.   Monck,    1    Ball   &      407  ;  Foivkes  y.  Pascoe,  uhi  supra. 
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adeemed  by 
an  advance 
for  the  same 
])\irpose. 


Definition  of 
person  i)i  loco 
parentis. 

Admissibility 
of  parol 


same  purpose  {(j)  ;  or  unless  the  intention  otherwise  legally 
appear  that  the  advancement  was  made  with  a  view  to  ademp- 
tion (//).  A  legacy  to  a  trustee  for  the  benefit  of  an  infant, 
to  whom  the  testator  is  not  in  loco  parentis,  is  not  given 
for  a  particular  purpose  within  the  above  rule,  so  as  to  be 
adeemed  by  a  subsequent  gift  of  the  same  sum  to  the  same 
trustee  for  the  same  purpose  (/).  But  a  legacy  to  the  trustees 
of  the  endowment  fund  of  a  hospital  is  within  the  rule,  and  is 
therefore  adeemed  by  a  gift  of  the  same  amount  to  the  same 
trustees  in  the  testator's  lifetime  (/-•). 

The  question,  who  is  to  be  considered  as  standing  in  loco 
parentis,  with  reference  to  this  rule,  is  one  of  considerable 
difficulty  (/),  which  must  in  a  great  degree  depend  upon  the 
individual  circumstances  of  each  particular  case. 

The  proper  definition  of  a  person  in  loco  parodis  to  a  child  is, 
a  person  who  means  to  put  himself  in  the  situation  of  the  lawful 
father  of  the  child,  with  reference  to  the  father's  office  and  duty 
of  making  a  provision  for  the  child  (w^).     And  it  necessarily 


[g)  Deheze  v.  Mann,  2  Bro.  C.  C. 
166;  Mouck  v.  Monck,  1  Ball  & 
Beat.  303;  Re  Pollock,  28  C.  D. 
552,  556 ;  Be  Fletcher,  38  C.  D.  373 
(where  the  legacy  was  of  the 
amount  of  a  debt).  A  legacy  may 
be  treated  as  intended  as  satis- 
faction of  a  debt,  even  though  the 
debt  may  have  ceased  to  exist  at 
the  death  of  the  testator,  and  even 
though  the  special  purpose  of  the 
legacy  is  not  mentioned  in  the 
Will.  See  Be  Fletcher,  uhi  supra, 
in  which  case  North,  J.,  says,  that 
the  case  stands  in  precisely  the 
same  position  where  the  existence 
of  the  purpose  is  founded  on  a 
presumption  of  law  which  there  is 
no  evidence  to  rebut,  e.g.,  the 
presumption  that  a  legacy  of 
exactly  the  same  amount  as  an 
existing  debt  is  given  in  satisfac- 
tion of  the  debt.  See  also  the 
observations  of  Lord  Cottenham, 
in  I'oini/s  V.  Mansfield,  3  Mylne 
&  Cr.  377.  In  the  following 
cases    the    legacy    was     hold     not 


to  be  adeemed  by  reason  of  the 
non  -  coi'respondence  of  the  pur- 
poses of  the  legacy  and  the  ad- 
vancement :  Boome  v.  Boorae,  3 
Atk.  181  ;  Spinks  v.  Bohins,  2  Atk. 
491 ;  Be  Ashton,  [1898]  1  Ch.  142. 

(/*)  Pankhurst  v.  Howell,  L.  E.  6 
Ch.  136  ;  Be  Fletcher,  38  C.  D. 
373,  377. 

(«■)  Be  Smijthies,  [1903]  1  Ch. 
259. 

(;;;)  Be  Corbett,  [1903]  2  Ch.  326. 

(/)  See  the  remarks  of  Lord  Eld  on 
in  Ex  parte  Pye,  18  Yes.  150  ; 
Bexnet  v.  Bennet,  10  C.  D.  474, 
477.  The  relation  must  exist  at 
the  time  of  the  Will :  Watson  v. 
Watson,  33  Beav.  574  ;  Be  Ashton, 
[1897]  2  Ch.  574. 

(rrt)  Powys  V.  Mansfield,  3  Mylne 
&  Cr.  359.  See  Bogers  v.  Soutten, 
2  Keen,  598  ;  Tucker  v.  Burrow, 
2  H.  &  M.  519  ;  Campbell  v. 
Campbell,  L.  E.  1  Eq.  383  ;  Ex 
parte  Pi/e,  18  Yes.  154,  per  Lord 
Eldon.  ' 
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flows  from  the  rule  of  presumi^tion  that  ])arol  evidence  is  admis-  cvidenco  to 
•  11  1  •       ji  •  T  i       T-i       'p  P™ve  testator 

sible  to  prove  that  the  testator  was  m  this  predicament :  Jjor  it  in  loco 
the  acts  of  a  party  standing  in  loco  2)arenfis  raise,  in  equity,  a  -?'-'■"''**• 
presumption  which  could  not  arise  from  the  same  acts  of  another 
person  not  standing  in  that  situation,  evidence  must  be  admis- 
sible to  prove  or  disprove  the  facts  upon  which  the  presumption 
is  to  depend  ;  viz. ,  whether  he  had  meant  to  put  himself  i/i  loco 
parentis;  and  as  the  fact  to  be  tried  is  the  intention  of  the  party, 
his  declarations,  as  well  as  his  acts,  must  be  admissible  for  that 
purpose  (»).  Mothers  (o),  great  uncles  (;;),  uncles  ((/),  grand- 
fathers or  grandmothers  (r),  or  putative  fathers  (.s),  are  not  to  be 
considered  in  toco  2)arentii)n,  unless  they  have  intended  to  assume 
the  office  and  duty  of  a  parent.  But  a  person  may  stand  in  toco 
2)((rentis  to  a  child,  though  the  child  resides  with,  and  is  main- 
tained by  his  father  {t).  And  when  the  testator's  assumption  of 
the  office  of  a  parent  is  established,  his  legacy  will  be  considered 
a  portion,  and  accordingly  ^^/vV^d/r/t'/t'  adeemed  by  a  subsequent 
advancement,  not  only  in  cases  where  he  is  collaterally  related 
to,  or  the  putative  father  of,  the  legatee,  but  also  where  no 
relationship  of  any  kind  subsists  between  them  {ii). 


{ii)  Fowi/s  V.  Mansfield,  3  Mylne 
&  Cr.  370. 

(o)  Bennet  v.  Bennet,  10  C.  D. 
474  ;  Be  Be  Tisme,  2  D.  J.  &  S. 
17 ;  Bo.yre  v.  Hiujhes,  L.  R.  5  Eq. 
376;  Re  Ashton,  [1S97]  2  Ch..  574. 

(i))  Shndal  v.  Jel-i/Il,  2  Atk.  516, 
518. 

{q)  See  Bowel  v.  Cleaver,  2  Bro. 
C.  C.  517,  518. 

(r)  Roome  v.  Bourne,  3  Atk.  183  ; 
Berry  v.  Whitehead,  6  Ves.  547 ; 
Lyddon  v.  Ellison,  19  Beav.  565. 

(s)  Grave  v.  Scdisbury,  1  .Bro. 
C.  C.  425,  cited  6  Ves.  547. 

{t)  Bowys  V.  Mansfield,  3  Mylne 
&  Cr.  359,  overruling  the  decision 
of  the  Vice-Chanccllor,  G  Sim. 
528. 

(«)  Be  Bollocl;  28  C.  D.  552, 
556.  The  reader  is  referred  to  1 
Eoper  on  Legacies,  333,  3rd  edit., 


for  an  able  examination  of  the 
question,  as  to  what  circumstances 
are  sufficient  to  invest  the  testator 
with  the  assumed  relation  of  parent 
to  the  legatee,  and  whether  parol 
evidence  is  admissible  to  show  that 
the  legacy  by  a  testator,  who  is 
not  actually  a  parent,  was  intended 
for  a  portion.  Where  parol  tes- 
timony is  given  in  order  to  rebut 
the  presumption  of  ademption,  (in 
a  case  where  the  evidence  es- 
tablishes the  fact  that  the  testator 
did  mean  to  place  himself  in  loco 
jjare/dis,)  it  is  plain  that  the  pre- 
sumi^tion  may  be  supported  by 
evidence  of  the  same  kind  :  Bowys 
V.  Mansfield,  3  Mylne  &  Cr.  370. 
And  the  declarations  of  the  party 
are  admissible  in  evidence  for  this 
purpose :  Boivys  \.  Mansfield,  3 
Mylne  &  Cr.  374. 


W.E. — VOL.  IT. 
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CHAPTER    THE    FOTTRTH. 

OF  THE  PAYMENT  OF  LEGACIES. 

SECTION   T. 

AH  (h'hfs  muHt  he  paid  before  any  Legacies  are  satisfied. 

IT  is  obvious,  that  as  the  whole  personal  estate  is  liable  in 
the  hands  of  the  executor  to  the  payment  of  the  debts  of  the 
testator,  the  executor  must  take  care  to  discharge  them,  before 
he  satisfies  any  description  of  legacy. 

There  is  no  distinction,  in  this  resjiect,  in  favour  of  specific 
legacies  :  Hence  if  an  executor,  although  acting  bond  fide,  and 
under  a  conviction  that  the  assets  are  amply  sufficient  for  the 
payment  of  the  testator's  debts,  permits  specific  legatees  to 
retain  or  possess  themselves  of  the  articles  bequeathed  to  them, 
he  will  be  answerable  for  the  value  of  those  ai-ticles,  with  interest 
at  4/.  per  cent.,  if  there  should  ultimately  be  a  deficiency  of 
assets,  although  the  deficiency  should  be  occasioned  by  subse- 
quent events,  which  he  had  no  reason  to  anticipate :  And  the 
Court  will  clu'ect  an  account  to  be  taken  of  the  value  of  the 
property  so  possessed  by  the  legatees,  and  interest  to  be  com- 
puted, unless  it  is  certain  that  the  assets  will  ultimately  be 
sufficient  to  pay  all  the  creditors  {a). 
Voluntary  There  has  already  been  occasion  to  point  out,  that  even  rolini- 

fanj  bonds  and  other  debts  by  specialty,  must  be  paid  in 
preference  to  legacies  {b). 

{(i)  Spodc  V.  Smith,  3  Euss.  property  of  the  testator  not  spe- 
Chauc.  Cas.  511.  So  property  cifically  bequeathed,  more  than 
specifically  bequeathed  is  not  dis-       sufficient  to  pay  his  debts,  &c.,  and 

,  ,    „  -,     T  ■,■■,-.      .       ,         that  the  specifically  bequeathed  pro- 

charged   from   its   liability  to   the  j.    i.       x.  j  ^      .-, 

•'  perty  has   been  made  over  by  the 

testator's  debts  by  the  circum-  executor  to  the  specific  legatee: 
stances  that  there  has  come  to  the  Davies  y.  Nicolson,  2  De  G.  &  J.  693. 
hands    of    the    executor    personal  {h)  Ante,  p.  7T1. 
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With  respect  to  contingent  debts  and  liabilities,  a  question  of  Contingent 
great  importance  formerly  arose ;  namely,  wbetber  an  executor  liabiUties : 
can  safely  make  payment  of  legacies,  or  deliver  over  a  residue, 
where  there  is  an  outstanding  covenant  of  his  testator  (or  bond, 
with  a  condition,  or  the  like)  which  has  never  yet  been  broken, 
and  which  may  or  may  not  be  broken  hereafter. 

This   question  was  discussed  in  Nedor  v.   Gcnnctic),  Ecles  Executor  with 
V.  Lambert  (d),  Eawkins  v.  Dai/{e),  Pearson  v.  Arc/uteaJcen  (/),  apossible*''^^'' 
and  the  result  seems  to  be  that  an  executor,  with  notice  of  even  liability 
a  possible  liability,  cannot  safely  make  payment  of  legacies  or  pay^ie^acies^ 
pay  over  the  residue  to  a  residuary  legatee.     If  he  does,  he  will  °^'  ^^esidue : 
have  no  answer  to  the  claim  of  the  creditor  whose  contingent  claim 
has  ripened  into  a  certain  claim.     Thus  in  Tai/tor  v.  Taylor  (g) 
it  was  held  that,  where  executors  of  a  shareholder  in  a  Joint 
Stock  Company  which  was  a  going  concern  at  the  time  of  the 
testator's  death,  paid  a  legacy  under  his  Will  witliout  providing 
for  any  contingent  liability  in  respect  of  the  shares  which  they 
retained  unsold,  they  were  liable  to  pay  the  amount  of  the  legacy 
in  satisfaction  of  calls  {/i).     As  against  the  legatee,  however,  the 
executor  may  claim  repayment  of  the  capital  sum  which  he  has 
paid  to  the  legatee,  but  without  any  intermediate  income,  even 
though  he  had  notice  of  the  contingent  liability  at  the  time 
when  he  distributed  the  estate,  but  not  if,  at  the  time  when  the 
legacy  was  paid,  the  contingent  liability  had  ripened  into   a 
debt  of  which  the  executor  had  notice  (/) . 

Such  being  the  law,  it  was  held  that,  when  such  liabilities  when  a 
exist,  an  executor  is  not  bound  to  part  with  the  assets,  either  to  a  j^^g  pecmity 
particular  or  residuary  legatee,  without  a  sufficient  indemnity ;  against 
and  that  a  Court  of  Equity  will  not  compel   him   to   do   so  debts  and 
without  such  indemnity,  or  without  impounding  a  sufficient  part  ^I'^^^l^t^^^- 
of  the  residuary  estate  for  that  purpose  (k),  for  otherwise,  if  the 
contingent   covenants,  &c.,  should  afterwards   be   broken,  the 


(c)  Cro.  Eliz.  466.  (0  See  Jervis  v.  Wolferstan,  L.  E. 

(d)  Style,  37,  54,  73.  18  Eq.  18  ;    WhittaJcer  v.  Kershaw, 

(e)  Ambl.  160.  45  C.  D.  320. 

,  „^       , ,      ,       ,^  (Jc)  Simmons  v.  BoUand,   3  Mar. 

(/)  1  Alcock  &  Nap.  23.           '  ^X      ir                 r         ^    i  tjt  -u 

^*'  ■'                            ^  547  ;    Vernon  v.   JEgmont,  1  Bligh, 

(fir)  L.  E.  10  Eq.  477.      See  also  n.   S.   554;    Cochrane  v.  Robinson, 

Re  Bewley's  Estate,  24  L.  T.  177.  n  Sim.  378  ;    Fletcher  v.  Btevenson, 

{h)  See  also  KnatchhuU  Y.  Fear n-  3  Hare,  360,  370;  Dohson  v.  Car- 
head,  3  M.  tfe  C.  122  ;  Newcastle  penter,  12  Beav.  370 ;  Hicklinrj  y. 
Banking  Co.  v.  Hipners,  22  Beav.  Buyer,  3  Mac.  &  G.  635  ;  Dean  y. 
367.  AUen,  20  Beay.  1. 
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executor  would  be  liable  to  answer  the  damages  de  Ijouih  propriiv, 
Order  of  the  without  any  fault  in  him.  But  a  decree  or  order  of  the  Court 
complete  directing  the  administration  and  application  of  the  assets  is  of 

indemnity.       itself  a  complete  and  perfect  indemnity  to  the  executor,  pro- 
vided he  keeps  bar-k  nothing  which  ought  to  be  disclosed  to  the 
Court  (/). 
As  to  liability       With  regard  to  leasehold   property  the  covenantee  has  no 
equity  to  apply  to  have  a  fund  set  apart  for  his  indemnity  (ni). 
But  it  has  been  the  practice  of  the  Court,  where  the  property 
comprised  in  the  lease  does  not  of  itself  furnish  a  sufficient 
security,  to  set  apart  out  of  the  residuary  estate  a  reasonable 
sum  to  cover  any  liability  which  may  in  any  reasonable  proba- 
bility arise  by  reason  of  a  future  breach.     The  effect,  however, 
of  setting  apart  a  fund  to  answer  future  breaches  of  covenant  is 
to  throw  a  great   bm-then  upon  the  residuary  legatee  which 
should  not  be  inflicted  upon  him  unless  absolutely  necessary  (n) . 
In  lie  jYlwu  (o),  where  in  an  administration  action  there  had  been 
advertisements  for  creditors,  but  no  claim  liad  been  made  in 
respect  of  liability  under  leases,  which  though  formerly  vested 
in  the  testator   had  not  fallen  to   and  become  vested  in  the 
executors,  so  as  to  create  privity  of  estate  between  them  and  the 
lessors,  Byriie,  J.,  said  that  in  his  opinion  the  authorities  only 
show  that  it  is  necessary  to  set  apart  a  fund  for  indemnity  when 
there  is  privity  of  estate,  and  accordingly  in  that  case  he  held 
that  a  fund  ought  not  to  be  retained  to  the  detriment  of  the 
beneficiaries  under  the  "Will. 
Lord  St.  By  virtue  of  section  27  of  Lord  St.  Leonards'  Act  (22  &  23 

Lieonards  .  . 

Act  (22  &  23  Vict.  c.  35),  if  the  executor  has  sold  the  leaseholds  and  assigned 
H.^27)^  ^^'  ^^6°^  ^0  a  purchaser,  he  may  without  the  order  of  the  Court  and 
of  his  own  authority  distribute  the  assets  without  making  pro- 
vision for  future  breach  of  covenant  in  the  lease  and  shall  not 
be  subject  to  any  liability  (p) .  By  that  section  it  is  enacted 
that  "where  an  executor  or  administrator  liable  as  such  to  the 


(0  Dean  v.  Allen,  20  Beav.  1 
See  Smith  v.  Smith,  1  Dr.  &  Sm 
384;  Dodsony.  Sammell,  ibid,  bio 
Waller  v.  Barrett,  24  Beav.  413 
Bennett  v.  Lytton,  2  J.  &  H.  155 
Adilams  v.  Ferick,  26  Beav.  384, 
Williams  V.  Headland,  4  Gifl.  505: 
England  v.    Tredegar,  L.  E.  1  Eq!  («)  ^1904]  1  Ch.  638. 

344.  (^,)   podftnn  Y,  Sammell,  nbisiq^ra. 


{m)  King  v.  Mahoit,  9  Hare,  692. 

[n)  Brewer  v.  Pucoclc,  23  Beav. 
210;  Smith  v.  Smith,  1  Dr.  &  Sm. 
384  ;  Dodson  v.  Sammell,  ibid.  575  ; 
referred  to  in  Hardy  v.  Fothergill, 
13  App.  Cas.  at  p.  370. 
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rents,  covenants,  or  agreements  contained  in  any  lease  or  agree- 
ment for  a  lease  granted  or  assigned  to  the  testator  or  intestate 
whose  estate  is  being  administered,  shall  have  satisfied  all  snch 
liabilities  under  the  said  lease  or  agreement  for  a  lease,  as  may 
have  accrued  due,  and  been  claimed,  up  to  the  time  of  the 
assignment  hereafter  mentioned,  and  shall  have  set  apart  a 
sufficient  fund  to  answer  any  future  claim  that  may  be  made  in 
respect  of  any  fixed  and  ascertained  sum  covenanted  or  agreed 
by  the  lessee  to  be  laid  out  on  the  property  demised  or  agreed  to 
be  demised,  although  the  period  for  laying  out  the  same  may 
not  have  arrived,  and  shall  have  assigned  the  lease  or  agreement 
for  a  lease  to  a  purchaser  thereof,  he  shall  be  at  liberty  to  dis- 
tribute the  residuary  personal  estate  of  the  deceased  to  and 
amongst  the  parties  entitled  thereto  respectively,  without  appro- 
priating any  part  or  any  further  part  (as  the  case  may  be)  of 
the  personal  estate  of  the  deceased  to  meet  any  future  liability 
under  the  said  lease  or  agreement  for  a  lease  :  and  the  executor 
or  administrator  so  distributing  the  residuary  estate  shall  not, 
after  having  assigned  the  said  lease  or  agreement  for  a  lease  and 
having,  where  necessary,  set  apart,  such  sufficient  fund  as  afore- 
said, be  personally  liable  in  respect  of  any  subsequent  claim 
under  the  lease  or  agreement  for  a  lease :  but  nothing  herein 
contained  shall  prejudice  the  right  of  the  lessor  or  those  claiming 
under  him  to  follow  the  assets  of  the  deceased  into  the  hands  of 
the  person  or  persons  to  or  amongst  whom  the  said  assets  may 
have  been  distributed."  This  section  has  been  held  to  be 
retrospective  {(j) . 

By  section  28  similar  provisions  are  made  as  to  the  liability  As  to  liability 

p  ,         .  ,       p  ,      .  1  •    p  I'l  respect  of 

01  an  executor  m  respect  oi  covenants  m  conveyances  or  chief  covenants  in 
rent  or  rent-charge.  conveyances. 

But  it  has  always  been  held  that  an  executor,  who  has 
assented  unconditionally  to  a  specific  bequest  of  the  testator's 
leasehold  estates,  is  not  entitled  to  an  indemnity  out  of  the 
testator's  general  estate  in  respect  of  his  covenants  contained  in 
the  leases.  Consequently,  if  the  executors  assign  the  leaseholds 
to  the  legatee  (whether  sjoecific  or  residuary),  they  lose  their 
right  to  an  indemnity  out  of  the  general  estate  (r). 

It  may  here  be  mentioned,  that  the  old  practice  of  the  Court  Right  of 
of  Chancery  was,  that  the  legatee  should  in  all  cases  give  the  foUow  assets. 

(2)  SmitJi  V.  Smith,  1  Dr.  &  Sm.       30.     See  Hickling  v.  Boycr,  3  Mac. 
384;  Re  (7ree?j ,  2  De  G.  F.  &  J.  121.       &  G.  635,  646;  Smith  v.  Smith,  1 
(r)  ShadhoU  v.  WoodfaJI,  2  Coll.       Drew.  &  Sm.  at  p.  387. 
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executor  security  to  refund,  if  debts  should  afterwards  appear  (*). 
Afterwards  tlio  Court  ceased  to  require  such  security  (/)  ;  and 
since  then  creditors  have  hecn  allowed,  in  Courts  of  K(piity,  to 
follow  assets  in  the  hands  of  legatees,  as  well  as  of  tlie 
executor  (u). 
Payment  of  Another  question  arises,  of  great  importance,  and  closel}'  con- 

Ss'of  wMch  ncctcd  with  the  preceding  inquiry,  viz.,  whether,  under  any 
an  executor      circumstauces,  an  executor  or  administrator  can  be  allowed  pay- 
ments made  to  legatees,  or  pai-ties  entitled  in  distribution,  as 
against  creditors  of  whoso  claims  he  had  no  notice. 

The  question  was  discussed  in  the  cases  of  The  Governors  of 
the  Chelsea  Water  Works  v.  Coirper  U),  Norman  y.  Bahlri/iy), 
Smith  V.  Da// (z),  Knatelihull  v.  Feanihead  (a),  and  /////  v. 
Gomme  {h),  and  these  authorities  appear  to  demonstrate,  that  the 
mere  circimistance  of  want  of  notice  of  a  death  or  claim  against 
the  estate  of  the  deceased  will  not  excuse  an  executor  or  adminis- 
trator from  the  payment  or  satisfaction  of  it,  if  the  assets  were 
originally  sufficient  for  the  pui'pose,  notwithstanding  that,  in 
ignorance  of  the  existence  of  the  debt  or  claim,  he  has  bona  fide 
handed  over  the  assets  to  legatees  or  parties  entitled  in  distribu- 
tion. But  it  seems  to  have  been  considered,  in  some  cases,  that 
lapse  of  time  ma}^  operate  as  a  waiver  of  the  right  of  the 
creditor  or  claimant,  by  way  of  taehes  on  his  part,  so  as  to 
preclude  him  from  complaining  of  the  insufficiency  of  the 
assets  {e)  ;  and  Tindal,  C.  J.,  in  Richards  v.  Broun  [d),  says, 
that  if,  in  the  distribution  of  assets,  a  creditor  does  mislead  an 
executor,  either  by  laches  or  express  authority,  so  as  thereby  to 
induce  the  executor  to  pursue  a  course  he  would  not  otherwise 
have  pursued,  the  creditor  is  precluded  from  complaining  of  an 
insufficiency  of  assets  (e). 

(s)  Chamherlain  Y.   Chamberlain,  (c)  Davis  v.  Blackwell,  9  Bingh.  5. 

1  Chanc.  Cas.  257  ;  March  v.  Russell,  \d)  3  Bingh.  N.  C.  493. 

3  Mylne  &  Cr.  41,  42.  (e)  See  Stroud  v.  Stroud,  7  M.  & 

(0  Anon.  1  Atk.  491.  Gr.  417,   421.     But  Tindal,  C.  J., 

{u)  By  Lord  Hardwicke  in  Haw-  does  not,  although  he  uses  the  term 

kins  V.   Day,    Harg.    MSS.    Ambl.  laches,  mean  that  the  mere  doing 

804  Blunt's  edit.  ;  March  v.  Russell,  nothing  will  deprive  the  creditor  of 

3  Mylno  &  Cr.  42  ;  ^wst,  p.  1189.  his  right  to  complain  of  a  devastavit. 

(x)  1  Esp.  N.  P.  C.  275.  There  must  be   such   a   course   of 

[y)  fi  Sim.  621.  conduct      or      express      authority 

(z)  2  Meos.  &  W.  684.  whereby  the  executors  have  been 

{a)  3  Mylne  &  Cr.  122.  misled    into    parting    with    assets 

(h)  1  Beav.  540.  available     for     payment     of     the 
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The  hardship  on  the  executor  has  been  much  mitigated  by 
stat.  22  &  23  Yict.  c.  35,  s.  29,  which  provides  that  "  where  an 
executor  or  administrator  shall  have  given  such  or  the  like  notices 
as  in  the  opinion  of  the  Court  in  which  such  executor  or  adminis- 
trator is  sought  to  be  charged  would  have  been  given  by  the  Court 
of  Chancery  in  an  administration  suit  for  creditors  and  others  to 
send  in  to  the  executor  or  administrator  their  claims  against  the 
estate  of  the  testator  or  intestate  (/),  such  executor  or  admiuis- 


22  &  23  Vict. 
c.  35,  8.  29  : 
After  notice 
to  send  in 
claims,  &c., 
executor  not 
to  be  liable  for 
debts,  after 
distribvition  of 
the  assets,  of 
which  he  had 
not  then 
notice. 


creditor's  claim :  Re  Birch,  27  0. 
D.  622 ;  Jewshury  v.  Mummery, 
L.  E.  8  C.  P.  60;  Richards  v. 
Browne,  3  Bingh.  N.  C.  493.  And 
there  is  no  rule  in  equity  any  more 
than  in  law  that  mere  non- suing 
for  any  period  within  the  time 
limited  by  the  Statute  of  Limitations 
deprives  a ''creditor  of  the  right  of 
requiring  payment :  Re  Baker,  20 
C.  D.  230.  See  also  Rochefoucald 
v.  Boustead,  [1897]  1  Ch.  196,  210; 
and  Re  Gallard,  [1897]  2  Q.  B.  8. 

(/)  An  executor  who  has  dis- 
tributed the  assets  of  his  testator 
after  issuing  advertisements  and 
taking  the  steps  pointed  out  by  the 
Act,  will  have  the  same  protection 
as  if  he  had  administered  the  estate 
under  a  decree  of  the  Court,  and 
if  he  should  have  retained  any 
legacies  as  trustee  after  appropriat- 
ing them  for  the  benefit  of  the 
cestui  que  trusts  he  will  no  longer 
be  under  any  liability  qua  execu- 
tor. See  Clegg  v.  Rovjiand,  L.  E. 
3  Eq.  368 ;  Hurder  v.  Yoting,  4  Ex. 
Div.  256.  But  an  executor  with 
notice  of  a  claim  against  his  testa- 
tor's estate  is  not  discharged  by 
the  fact  that  the  person  entitled  to 
make  the  claim  has  failed  to  send 
in  particulars  in  answer  to  the 
statutory  advertisements  :  Re  Land 
Credit  Company  of  Ireland,  Mark- 
welVs  Case,  21  W.  E.  135. 

The  executors  of  a  testator  whose 
estate  was  liable  to  replace  trust 
money  in  consequence  of  a  breach 


of  trust,  having  only  issued  notices 
for  claims  against  the  testator's 
estate  to  be  sent  in  within  three 
weeks,  by  advertisements  in  local 
newspapers  in  the  neighbourhood 
where  the  testator  resided  and  not 
in  the  London  Gazette,  was  held  by 
Lord  Eomilly,  M.  E.,  not  to  be 
protected  from  liability  under  the 
above  section:  Wood\.  Weightman, 
L.  E.  13  Eq.  434.  It  has,  however, 
been  held  by  North,  J.,  in  Re 
Bracken,  43  C.  D.  1,  that  there  is 
no  absolute  rule  that  notices  issued 
by  executors  under  the  Act  to 
creditors  and  others  should  (as  was 
contended  in  that  case)  be  pub- 
lished in  a  London  daily  newspaper 
of  large  circulation,  or  that  a  month 
should  be  allowed  for  the  bringing 
in  of  claims.  In  determining 
whether  executors  have  given  such 
notices  as  are  sufficient  to  entitle 
them  to  the  protection  of  the  sec- 
tion the  Court  will  have  regard  to 
the  circumstances  of  the  particular 
case,  such  as  the  place  of  residence 
of  the  testator  and  his  position  in 
life. 

The  provisions  of  sect.  29  are  not 
confined  to  claims  of  creditors  of 
the  testator  or  intestate,  but  aj^ply 
also  to  persons  having  claims  as 
next  of  kin :  Newton  v.  Sherry, 
1  C.  P.  D.  246. 

See  Ord.  LV.  rr.  44—61  (E.  S.  C. 
1883)  for  the  notices  which  would 
have  to  be  given  in  an  administra- 
tion action. 
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How  far  a 

creditor's 
priority  over 
legatees  may 
be  barred  in 
a  suit  for  the 
administra- 
tion of  assets, 


tnitor  ,s]mll,  fit  tlie  expiration  of  tlio  time  named  in  the  Baid 
notices,  or  tlie  last  of  the  said  notices,  for  sending  in  Bueh 
claims,  be  at  liberty  to  distribnte  the  assets  of  the  testator  or 
intestate,  or  any  part  thereof,  amongst  the  parties  entitled 
thereto,  having  regard  to  the  claims  of  which  such  executor  or 
administrator  has  then  notice,  and  shall  not  be  liable  for  the 
assets,  or  any  part  thereof,  so  distributed  to  any  person  of  whose 
claim  such  executor  or  administrator  shall  nut  have  had  notice 
at  the  time  of  distribution  of  the  said  assets,  or  a  part  thereof,  as 
the  case  may  be ;  but  nothing  in  the  present  Act  contained  shall 
prejudice  tlie  right  of  any  creditor  or  claimant  to  follow  the 
assets,  or  any  part  thereof,  into  the  hands  of  the  person  or 
persons  who  may  have  received  the  same  resj)ectively." 

In  conclusion  of  this  subject,  it  may  be  proper  to  consider 
how  far  the  laches  of  the  creditor  may  affect  his  priority  over 
legatees,  where  there  is  a  suit  for  the  administration  of  testator's 
assets.  Ord.  LV.  r,  44,  of  the  R.  S.  C.  provides  that  "  where 
a  judgment  or  order  is  given  or  made,  whether  in  Court  or  in 
chambers,  directing  an  account  of  debts,  claims,  or  liabilities,  or 
an  inquiry  for  heirs,  next  of  kin,  or  other  unascertained  persons, 
unless  otherwise  ordered,  all  persons  who  do  not  come  in  and 
prove  their  claims  within  the  time  which  may  be  fixed  for  that 
purpose  by  advertisement,  shall  be  excluded  from  the  benefit  of 
the  judgment  or  order." 

Notwithstanding  the  language  of  this  rule,  and  formerly  the 
language  of  the  judgment  excluding  those  who  do  not  come  in 
from  the  benefit  of  the  judgment  or  order  in  any  action  for  the 
admiuistration  of  an  estate  in  Chancery,  a  creditor  is  as  a  rule 
allowed  to  come  in  after  a  certificate  of  debts  has  been  made 
and  share  in  the  administration  of  any  assets  remaining  undis- 
tributed, but  upon  such  terms  as  the  Court  thinks  fit  to 
impose  {g) .  There  is  also  a  similar  rule  in  bankruptcy  which  is 
applicable  in  the  administration  of  an  insolvent  estate  by  virtue 
of  sect.  10  of  the  Judicature  Act,  1875. 

Eule  57  of  Ord.  LV.  however  provides  that  "  After  the 
time  fixed  by  the  advertisement  no  claims  shall  be  received 
(except  as  hereinbefore  provided  in  case  of  an  adjournment), 


(r/)  See  i)er  Lord  Eldon  in  GiUespie 
v.  Alexander,  3  Russ.  Chanc.  Cas. 
136;  March  v.  Russell,  3  Mylne  & 
C'v.  41  ;  Ilartwell  v.  Colman,  16 
Boav.  HO  ;  and  the  observations  of 


Lord  Lyndhurst  in  Vernon  v.  Eg- 
mont,  1  Bligh,  N.  S.  570 ;  also  Be 
M'Murda,  [1902]  2  Ch.  684  ;  71 
L.  J.  Ch.  691 ;  Harrison  v.  KirJc, 
[1904]  A.  C.  1. 
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unless  the  judge  at  chambers  shall  think  fit  to  give  special  leave, 
upon  application  made  by  summons,  and  then  upon  such  terms 
and  conditions  as  to  costs  and  otherwise  as  the  judge  shall  think 
fit  (70. 

If  a  creditor  does  not  come  in  till  after  the  executor  has  paid 
away  the  residue,  he  is  not  without  remed}^,  though  he  is  barred 
from  the  benefit  of  that  judgment :  If  he  chooses  to  sue  the 
legatees  and  bring  back  the  fund  he  may  do  so  (/)  :  but  he  can- 
not affect  the  legatees,  except  by  suit ;  and  he  cannot  affect  the 
executor  at  all  where  the  distribution  has  been  under  the  order 
of  the  Court  or  after  advertisement  in  pursuance  of  the  statute ; 
and  consequently  in  either  of  these  events  the  executor  is  not 
a  proper  party  to  any  subsequent  proceeding  against  the 
legatees  (/.•) . 

A  point  of  considerable  difficulty  arises  if  a  creditor  does 
not  come  in  until  some  individual  legatees  have  received  their 
legacies  in  full  under  the  sanction  of  the  Court,  and  there  are 
left  in  Com't  certain  funds  which  have  been  directed  to  be  appro- 
priated to  other  individual  legatees,  who  have  not  been  paid  : 
The  question  then  is,  whether  a  creditor,  so  coming  in,  is  to  be 
paid  his  whole  debt  by  the  unpaid  legatees :  or  whether  the 
rule  is  not,  that  he  should  take  from  them  such  a  proportion 
only  of  his  debt  as  would  have  been  borne  by  them  if  he  had 


(7i)   Under    the    old    in-actice    it  testate's    estate   had    been    distri- 

would     seem     that,     after     report  buted     under     a     decree     in     an 

settled,    though   not    signed,    in   a  administration  suit  among  jiersons 

creditor's  suit,  a  creditor  could  not  found  by  the  report  to  be  his  next 

be  let  in  to  prove  his  debt  without  of  kin,  it  was  held  that  a  person 

a  special  application  to  the  Court ;  claiming  to  be  sole  next  of  kin  was 

and  he  must  submit  to  be  visited  not  i)recluded    from   filing  a   bill 

with  costs  and  pay  the  usual  penalty  against  the  persons  alleged  to  have 

for   default :    Parlcer  v.   MorJey,  3  been  erroneously  found  to  be  the 

Y.  &  C.  720.     But  see  Zep  V. -F/'oof?,  next   of    kin   for  the    purpose    of 

2  Sm.  &  G.  250.  obtaining  restitution  of  the  fund  so 
(V)  See  p'^st,  p.  1189;    David  v.  distributed.    Acquiescence  or  laches 

Froivd,  1  M.  &  K.  209,  210;  Saivyer  may,    however,    disentitle    such   a 

v.    Birchmore,    1    Keen,    401  ;     2  person    to    maintain    the    action  : 

Mylne  &  Cr.  611 ;  March  v.  Russell,  Mohan  v.  Broughton,  [1899]  P.  21 1 . 

3  Mylne  &  Cr.  31  ;  Underwood  v.  (A*)  Gillespie  v.  Alexander,  3 
Hatton,  5  Beav.  30.  Persons  Euss.  Chanc.  Cas.  136,  137;  David 
claiming  as  next  of  kin  have  v.  Froivd,  1  M.  &  K.  209,  210; 
similar  rights  to  those  established  Seale  v.  Buller,  2  Giff.  312  ;  Cleyg 
in  favour  of  creditors  by  David  v.  v.  Rowland,  L.  E.  3  Eq.  368  ; 
Froivd,  ubi  supra.     Where  an  in-  Hunter  v.  Young,  4  Ex.  D.  256. 
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applied  before  the  other  logacics  wore  paid,  and  that  he  sliould 
be  left  to  recover  the  residue  of  it  against  the  paid  legatees :  In 
the  case  of  GilJcqjic  v.  AJexandcr  (/)  (whicli  was  a  suit  for  the 
administration  of  a  testator's  assets),  after  a  decree  on  furtlier 
directions  had  sanctioned  payments  made  by  the  executor  in 
discharge  of  legacies,  and  had  directed  the  fund  in  Court  to  be 
apportioned  among  the  other  logutoos,  a  creditor  obtained  per- 
mission to  prove  his  debt :  The  Master  subsequently  reported  a 
debt  to  be  due  to  him  ;  but  in  the  meantime  the  fund  had  been 
apportioned,  and  part  of  it  had  been  paid  over,  while  the 
remainder  had  been  carried  to  the  account  of  particular  legatees, 
who  were  infants :  And  Lord  Eldon  held,  that  tlie  creditor  was 
entitled  to  receive  out  of  tlie  funds  of  the  legatees  so  remaining 
in  Court,  not  the  whole  of  the  debt,  but  only  part  of  it,  bearing 
the  same  proportion  to  the  whole  as  the  legacies  given  to  those 
legatees  bore  to  the  whole  amount  of  the  legacies  given  by  the 
"Will ;  and  that  he  must  seek  the  payment  of  the  rest  of  his 
debt,  in  proper  proportions,  amongst  those  legatees  who  had 
been  actually  paid  {m). 

In  Greig  v.  Somenille  [n),  in  a  suit  instituted  in  1814,  to 
administer  the  personal  estate  of  an  intestate  who  died  in  1807, 
the  Master  reported  that  no  debts  had  been  proved ;  and  by  the 
decree  on  further  directions,  in  1817,  the  whole  of  the  residue 
was  apportioned  and  distributed ;  but  as  the  plaintiff  was  then 
an  infant,  his  share,  amounting  to  four-ninths  of  the  fund,  was 
retained,  and  carried  to  his  separate  account :  In  1825,  a  foreign 
prince,  claiming  to  be  a  creditor  of  the  intestate,  petitioned  for 
leave  to  prove  his  debt  against  the  sum  remaining  in  Court ; 
and  the  plaintiff  coming  of  age  soon  after,  applied  to  have  that 
sum  paid  out :  And  Lord  Lyndliurst  held,  that  the  creditor  was 
not  precluded  by  the  previous  proceedings,  or  the  lapse  of  time, 
from  tendering  such  proof  before  the  Master ;  but  that  every 

{I)  3  Euss.  Chanc.  Cas.  130.  proved  come  forward  iii  answer  to 

(m)  See  David  v.  Frowd,  1  M.  «&  advertisements,  the   creditors  who 

K.    210,    by  Sir  J.    Leach,  M.  E.  thus   claim   payment   at   the  later 

Where  a  decree  has  been  made  for  period  are  not  entitled  to  have  the 

tlio  administration  of  the  estate  of  whole  of  the  new  fund  applied  so 

a  deceased  person,  and  the  assets  in  far  as  it  will  extend  in  payment  of 

hand  have  been  distributed  among  theu*   claims,  but   only  to  receive 

his   creditors,    who  have  come   in  rateable  proportions  of  it  according 

and  proved,  and  at  a  later  period  to  tlie  proportion  which  their  debts 

further  funds  come  in,  and  some  bearto  the  total  amount  of  the  debts, 
only    of     the    creditors    who    had  (//)  1  Euss.  &  M.  338. 
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defence  should  be  allowed  tliere,  -vvhicli  would  have  been  com- 
petent upon  a  new  bill ;  that  the  debt,  if  established,  must  be 
restricted,  as  against  the  fund  in  Court,  to  that  proportion  which 
the  plaintiff's  share  bore  to  the  whole  amount  distributed  ;  and 
therefore,  that  after  reserving  a  sum  equal  to  four-ninths  of  the 
claim,  the  residue  of  the  fund  ought  to  be  paid  out  to  tlie 
plaintiff  (o) . 

The  rule  applied  in  GiUeRpie  v.  Alexander  and  Gveicj  v.  So)ner- 
ville  is  not,  however,  applicable  where  the  estate  has  not  been 
administered  by  the  Coui't  {p) . 

SECTION  II. 

Of  the  Abatement  of  Legacies. 

1.  As  to  the  abatement  of  general  legacies.     In   case   the  In  case  of 
assets  be  sufficient  to  answer  the  debts  and  specific  legacies,  but  as'^etT^rraeral 
not  the  general  legacies,  the  latter  are  subject  to  abatement.  legatees  must 

This   abatement   must    take    place    among   all   the   general  specific: 
legatees  in  equal  proportions  [q)  :    And   the   executor   has  no 


(o)  The  general  rule  then  being 
that  mere  delay  does  not  prevent  a 
creditor  coming  in  to  prove  while 
there  are  assets  in  hand  :  Brown  v. 
Lahe,  1  De  G.  &  Sm.  144.  The 
question  in  each  case  seems  to  be 
whether  there  is  anything  to  take 
it  out  of  the  general  rule.  Thus 
in  Cattell  v.  Simons,  8  Beav.  243, 
a  bond  creditor  had  proved  his 
debt  and  also  claimed  to  have  an 
equitable  mortgage  for  the  amount. 
The  matter  having  stood  over  for 
amendment  by  the  creditor  and 
he,  through  his  neglect  to  amend, 
being  reported  as  a  bond  creditor 
only,  the  estate  was  sold,  the  money 
paid  into  Court,  and  an  apportion- 
ment directed.  Nine  years  after- 
wards his  personal  representative 
presented  a  petition  for  liberty  to 
go  in  and  establish  his  mortgage, 
alleging  that  he  had  recently  dis- 
covered that  the  amendment  had 
not  been   made ;   it  was  dismissed 


with  costs.  On  the  other  hand,  in 
Be  Metcalfe,  13  0.  D.  236,  a 
creditor  who  had  obtained  an 
order  for  raising  the  amount 
which  he  then  claimed  out  of 
a  testator's  realty,  was  afterwards 
allowed,  the  assets  being  undis- 
tributed, to  obtain  an  order  by 
way  of  amendment,  increasing  the 
amount  to  be  raised,  although  he 
had  in  his  possession,  at  the  time  of 
obtaining  the  first  order,  a  book 
which,  if  he  had  known  of  the 
existence  of  a  particular  entry, 
would  have  supplied  the  informa- 
tion on  which  the  claim  to  amend 
was  based.  Cf.  also.  Be  McMurdo, 
[1902]  2  Ch.  684. 

[p)  Davies  V.  Nicohon,  2  Do  G. 
&  J.  693. 

{q)  Treat.  Eq.  Bk.  4,  Pt.  1,  ch.  2, 
s.  5.  With  regard  to  general  lega- 
cies of  stock,  the  abatement  will 
be  regulated  by  the  value  of  stock 
at  the  end  of  one  year  next  after 


to  abate 
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power  to  give  himself  a  preference  iu  regard  to  liis  own  legacy, 
as  he  has  in  the  instance  of  liis  own  debt  (r). 

Generally  speaking,  nothing  shall,  in  such  cases,  bo  abated 
from  the  specific  legacies  (.s) .  But  if  the  testator  bequeatlis 
specific  legacies,  and  also  general  pecuniary  legacies,  and  directs 
by  his  Will  tliat  such  pecuniary  legacies  shall  come  out  of  all 
his  personal  estate,  or  words  tantamount ;  tlien,  if  there  bo  no 
other  personal  estate  than  the  specific  legacies,  they  must  be 
intended  to  be  subject  to  those  which  are  pecuniary  ;  otherwise, 
the  words  of  the  bequest  to  the  pecuniary  legatees  would  be 
nugatory  (/) . 
but  a  It  must  here  be  observed,  that  a  remluari/  legatee  has  no 

residuary         rifflit  to  call  upou  particular  general  legatees  to  abate  :   The 

legatee  cannot       °  ^  ^  •  i  i 

call  on  them  whole  personal  estate  not  specifically  bequeathed  must  be 
exhausted,  before  those  legatees  can  be  obliged  to  contribute 
anything  out  of  their  bequests  {ii). 

So  if  there  is  a  simple  bequest  of  an  annuity,  there  is  no 
doubt  but  that,  however  great  or  small  the  income  of  the 
testator's  property  may  be,  the  annuity  must  be  paid  in  full  to 
the  last  farthing  of  the  property  (./•).  But  the  provisions  of  the 
Will  as  to  the  payment  of  the  annuity  may  be  such  as  to  show 
an  intention,  on  the  part  of  the  testator,  that  the  annuity  shall 
only  come  out  of  the  income  of  the  fund  or  estate,  and  not  out 
of  the  corpus  or  capital.  The  general  rule  is,  that  if  there  be  a 
clear  gift  of  a  life  interest  and  a  reversion,  and  the  estate  proves 
insufiicient,  each  party,  the  tenant  for  life  and  the  reversioner, 
must  bear  the  loss  in  proportion  to  his  interest  :  But  if  there  is 
a  gift  of  an  annuity,  and  a  residuary  gift,  the  annuity  takes 
precedence,  and  the  whole  loss  falls  on  the  residuary  legatee  (y) . 

the  testator's  death  :  BlacJcsJtaw  v.  478.     See  Harley  v.  Moon,  1  Dr.  & 

Rogers,    cited  ^ter  curiam  in   Sim-  Sm.  623;    Baker  v.  Farmer,  L.  E. 

mons  V.  Vallance,  4  Bro.  C.  C.  349.  3  Ch.  537. 

Auther  V.    Auther,    13    Sim.    440,  (x)  Croly  v.    Weld,   3  De  G.  M. 

per  Shadwell,  V.-C.  &  G.  993,  996,  by  Knight  Bmce, 

(r)  Toller,  347.  V.-€. 

(s)  Treat.  Eq.  Bk.  4,  Pt.  1,  ch.  2,  (y)  Ibid.   995,    by  Lord   Justice 

8.  5;  Clifton  v.   Burt,   1  P.  Wms.  Turner;  jws^,  p.  1090,  n.  (a).  Thefol- 

676;    2  Black.   Com.  513;    Toller,  lowing  are  cases  in  which  annuities 

339.  have  been  held  payable  out  of  the 

(<)  Sayer  v.  Sayer,  Prec.  Chanc.  corpus  or   capital  of   the  testator's 

393  ;  Treat.  Eq.  Bk.  4,  Pt.  1,  ch.  2,  estate:  IliUerY. Iluddlestoyie,  17  Sim. 

8.  5.  71  ;  Haynes  y.  Haynes,  3  D.  M.  &  G. 

{v)  Purse  y.8nnpJin,\  Mk.A\%;  590;     Croly    v.    WeJd,    ibid.    993; 

Fonnereau  v.   Poyntz,  1   Bro.  ('.  C.  Miner  y,  Baldwin,  1  Sm.  &  G.  522; 
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In  Fanner  v.  J//7/.S' (c),  a  testator,  by  liis  Will,  bequeathed 
certain  annuities,  and  directed  that  sums  set  apart  to  secure 


Mills  V.  Drewetf,  20  Beav.  636; 
Perkins  y.  Cooke,  2  J.  &  H.  393 ; 
Hickman  v.  Ujmtll,  2  Giff.  124; 
Howarth  v.  liothweU,  30  Beav.  516; 
Bright  v.  Zarcher,  3  De  G.  &  J.  48  ; 
Upton  V.  Vanner,  1  Dr.  &  Sm.  594  ; 
Phillips  V.  Gutteridije,  32  L.  J.  Ch.  1 ; 
Birch  V.  Sherratt,  L.  E.  2  Ch.  644  ; 
Pearson  v.  HelUirdl,  L.  E.  18  Eq. 
411  ;  iZe  ifec/i/es'  Trus^,  L.  E.  18  Eq. 
419;  Michell  v.  Wilton,  L.  E.  20 
Eq.  269;  Re  Mason,  8  C.  D.  411 ; 
Carmichael  v.  G'ee,  5  App.  Cas.  588, 
sm6  nom.  Gee  v.  Mahood,  11  C.  D. 
891,  reversing  S.  C,  9  C.  D.  151; 
Re  Tucker,  [1893]  2  Ch.  323.  The 
following  are  cases  in  which  they 
were  held  payable  out  of  income  : 
Tarbottom  v.  Earle,  11  W.  E.  680; 
Bague  v.  Dumergue,  10  Hare,  462  ; 
Hindle  v.  Taylor,  20  Beav.  109; 
Baker  y.  jBa/t-er,  6  H.  L.  C.  616  (re- 
versing 8.  C,  20  Beav.  548;  7  De 
G.  M.  &  G.  681) ;  Btelfox  v.  Sugden, 
Johns.  234;  Booth  v.  Coulton,  L.  E. 
5  Ch.  684 ;  Toj/Zo?-  v.  Taylor,  L.  E. 
17  Eq.  324;  Wormcdd  v.  il/HZffw, 
45  L.  T.  115;  50  L.  J.  Ch.  776; 
29  W.  E.  795  (C.  A.),  reversing 
S.  a,  17  C.  D.  167.  The  ques- 
tion may  generally  be  put  in  the 
terms  used  by  Lord  Gifford  in  3Iay 
V.  Bennett,  1  Euss.  370,  viz.,  whether 
the  bequest  is  to  be  considered  as 
a  bequest  of  an  annuity  or  as  the 
bequest  of  the  income  (or  part  of 
the  income)  of  a  sum  directed  to 
be  set  apart.  The  case  of  Wright 
v.  (Mlender,  2  De  G.  M.  &  G.  652, 
is  an  instance  of  the  former  class  ; 
Baker  v.  Baker,  ubi  su]tra,  is  an 
instance  of  the  latter.  If  the  gilt 
is  of  an  annuity  not  so  limited  as 
to  make  it  payable  exclusively  out 
of  the  income  of  a  particular  fund 
during  the  annuitant's  lifetime,  it 
will  be  a  charge  on  the  corpus  to 
the  loss  of  those  interested  in  the 


residuary  estate.     If,  on  the  other 
hand,  what  is  bequeathed  is   the 
income  of  a  particular  fund,  then, 
if  the  income  does  not  come  up  to 
the  expectation  of  the  testator,  the 
annuitant  will  have   to   bear,  the 
loss :     Carmichael  v.  Gee,    5   App. 
Cas.  588,  597,  in  which  case  Lord 
Selborne  says  that  il/iV/er  v.  Huddle- 
stone,  L.   E.  6  Eq.   Qo,   if  rightly 
decided,  depended   on  the   special 
language   of   a   very  special  Will. 
The  mere  fact  that  the  gift  of  an 
annuity  is  followed  by  a  direction 
to  set  apart  a  fund  to  secure  it,  wUl 
not    cut    down    the    right    of    an 
annuitant    to    a    right  to   receive 
only  the  income  of  fund:  Re  Mason, 
8  C.  D.  411.     A  provision  that  the 
fund  out  of  which  the  annuity  is 
directed  to  be  paid  shall  fall  into 
the  residue  after  the  death  of  the 
annuitant,  is  an  indication  that  the 
testator    meant     to    bequeath    an 
annuity:  May  v.  Bennett,  ubi  supra; 
Wrigltt  V.  Cullender,  ubi  supra.     A 
provision  for  the  destination  of  the 
surplus  income  during  the  life  of 
the  annuitant  goes  to  show  that 
the   annuity  is    a   charge    on  the 
income  only:    Wormald  y.  3fu,zeen, 
45  L.  T.  115;    50  L.  J.  Ch.  776; 
29  W.  E.  795,  reversing  S.  C,  17 
C.    D.     167  ;     Stelfox    v.     Sugden, 
Johns.  234,  240.     Where  a  testator 
directs  that  out  of  the  income  of  a 
fund  invested  or  to  be  invested  a 
life   annuity  is    to    be    jjaid,    and 
there    is     no     direction    that    the 
annuity    is    to    be     paid    out     of 
income  to   accrue  in  the   lifetime 
of  the  annuitant,  the  annuity  is  a 
charge  on  the  income,  even  after 
the  death  of  the  annuitant,  imtil 
the    arrears    of    the    annuity   are 
satisfied  :   Booth  y.  Coulton,  L.  E.  5 
Ch.  684. 

(z)  4  Euss.  86. 


1090 


Of  ilie  Payment  of  Legacies.     [1*1.  in.  Bk.  in. 


them,  should,  as  the  annuitaut  died,  sink  into  the  residue  of  his 
personal  estate :  By  a  codicil  to  his  Will,  ho  stated,  tliat  in  case 
his  property  would  not  provide  an  income  equal  to  the  annuities, 
they  should  ho  rateahly  reduced  :  His  estate  was  deficient,  and 
the  annuities  were  rateahly  reduced  :  And  it  was  lield  hy  Sir 
John  Leach,  M.  E.,  that  upon  the  deatli  of  any  annuitant,  the 
sum,  set  apart  to  secure  the  reduced  annuity,  would  belong  to 
the  residuary  legatees,  and  was  not  to  he  applied  to  increase  the 
reduced  annuities  to  the  amount  given  by  the  AVill :  His 
Honour,  however,  observed,  that  if  the  case  had  rested  upon  the 
Will,  the  residuary  legatees  could  have  taken  no  benefit,  until 
the  annuities  were  fully  provided  for  («). 

In  Arnold  v.  Arnold  (h),  a  testator  desired  that  A.,  B.,  and  C. 
might  each  enjoy,  during  life,  the  interest  of  800/.  sterling,  the 


(a)  In  Scott  V.  Salmond,  1  M.  &  K. 
363,  a  testator  gave  several  life 
annuities  charged  upon  a  particular 
fund,  the  income  of  which  he  con- 
sidered to  be  equal  to  them  in 
value  ;  and  he  gave  the  fund  itself 
over  to  another  person  for  Hfe, 
upon  the  respective  deaths  of  the 
annuitants :  The  fund  having 
proved  deficient,  and  the  annuitants 
having  suffered  a  proportional 
abatement,  it  was  held  by  Sir  J. 
Leach,  M.  E.,  and  afterwards  by- 
Lord  Brougham,  on  appeal,  that  on 
the  death  of  one  of  them,  the  in- 
come from  the  fund  released  by  the 
falling  in  of  her  annuity  went  over 
to  the  tenant  for  life,  and  was  not 
applicable  to  make  good  the  de- 
ficiency of  the  continuing  an- 
nuities. See  also  Fage  v.  Leaping- 
rvell,  18  Ves.  463;  MiUer  v.  Huddle- 
stone,  L.  E.  6  Eq.  65  ;  lie  Lyne's 
Estate,  L.  E.  8  Eq.  482  ;  Be  TootaVs 
Estate,  2  C.  D.  628.  See  also 
Wright  v.  Weston,  26  Beav.  429. 
But  where  a  testator,  having  a 
power  of  appointment  by  Will  over 
a  sum  of  stock,  bequeathed  two 
sums  of  5,000^.  and  500/.  sterling 
thereout  to  A.  and  B.,  and  the 
residue  to  his  son;  and  the  stock 


became  in  Equity  liable  to  his 
debts,  and  by  payment  thereof,  and 
of  the  costs  of  the  suit,  the  fund 
became  less  than  5,500/.  sterling, 
it  was  held  by  Eomilly,  M.  E., 
that  the  pecuniary  and  residuary 
legatees  were  not  liable  to  abate  pro- 
portionally, but  that  the  residuary 
gift  failed  altogether:  Petre  v.  Petre, 
14  Beav.  971.  See  also  Hurley  v. 
Moon,  1  Drew.  &  Sm.  623.  The 
question  would  seem  to  be,  does 
the  testator  deal  with  a  given  sum 
which  he  assumes  to  be  available, 
or  does  he  not.  If  a  man  dealing 
with  a  sum  of  stock  or  a  specific 
amount  says,  "  I  bequeath  so 
much  to  A.,  so  much  to  B.,  and  the 
rest  to  C,"  the  fund  must  be 
divided  in  those  exact  proportions, 
and  if  the  stock  falls  short  the  loss 
must  be  apportioned  amongst  all 
the  legatees  in  the  same  j^ropor- 
tion  :  but  if  the  testator  is  not 
dealing  with  a  specific  amount,  or 
does  not  assume  to  be  so  doing, 
the  loss  will  fall  on  the  residuary 
legatee  :  EJives  v.  Causton,  30  Beav. 
554;  Be  Lisle  v.  Hodges,  L.  E.  17 
Eq.  440. 

(6)  2  M.  &  K  374. 


Ch.  IV.  §  il]  Of  Abatement.  1091 

principal  to  devolve  eventually  to  his  residuary  legatees :  He 
directed  the  residue  of  his  property  to  be  divided  into  three 
equal  parts,  one  part  to  each  of  his  brothers  and  his  sister  ;  and 
if  his  brothers  and  sister  should  not  survive  him,  or  have  legal 
issue  living  at  the  testator's  death,  then  their  shares  to  devolve 
in  equal  proportions  to  the  survivors,  as  well  as  the  shares  that 
might  have  been  devised  to  their  issue :  The  testator's  estate 
was  not  sufScient  to  pay  the  legacies  in  full :  And  Sir  C.  Pepys, 
M.  E.,  held,  that  upon  the  death  of  one  of  the  tenants  for  life 
an  apportionment  of  the  legacy  of  800/.,  set  apart  to  answer  her 
life  interest,  fell  into  the  residue,  and  was  not  given  over  to  the 
residuary  legatees  in  their  individual  character ;  and  that  the 
surviving  tenants  for  life  were  entitled  to  have  the  deficiencies 
in  their  annuities  satisfied  out  of  the  released  fund :  And  his 
Honour  observed,  on  Fanner  v.  Milli  (r)  being  cited,  that  in  that 
case  the  testator's  codicil  expressly  provided  that  the  annuities 
should  be  rateably  reduced ;  and  that,  but  for  that  codicil,  the 
residuary  legatees  could  have  taken  no  benefit  until  the  annuities 
were  fully  paid. 

A  point  of  considerable  difficulty  arises  in  cases  where  there  Rights  of 
are  pecuniary  legatees  and  a  residuary  legatee,  and  hij  reason  o/' jegateeincase 
the  devastavit  of  tlie  executor  the  estate  becomes  insufficient  to  pay  ^l  deficiency 

through 

all  the  pecuniary  legacies  :  The  question  then  is,  whether,  there  devastavit  of 
being  at  the  testator's  death  a  residue  of  a  certain  sum,  the 
residuary  legatee  is  not  entitled  to  rank  as  a  legatee  of  that  sum. 

In  Dijosc  v.  Dyose{d),  Lord  Cowper,  in  the  instance  of 
deficiency  by  a  devastavit,  held,  that  he  was  bound  to  consider 
the  residuary"  legatee  as  entitled  to  something,  if  the  state  of 
the  assets  at  the  death  of  the  testator  left  a  residue  ;  and  that 
the  wreck  of  the  estate,  which  could  be  recovered  after  the 
devastavit,  was  divisible,  not  among  the  pecuniary  legatees  alone, 
but  among  all  the  legatees  according  to  the  proportion  of  their 
legacies,  and  allowing  the  residuary  legatee  to  claim  as  a  legatee 
of  the  amount  of  the  residue  as  it  stood  at  the  death  of  the 
testator. 

But  this  decision  came  under  the  consideration  of  Lord 
Thurlow,  in  the  cases  of  Foncrean  v.  Foyntz  (e),  and  Han^p/treys 
V.  Humphreys  (/)  ;  on  both  which  occasions  his  lordship  con- 


(c)  Ante,  p.  1089.  (c)  1  Bro.  C.  C.  478. 

{d)  1  P.  Wms.  305.  (/)  2  Cox,  186. 
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demned  the  doctrine  of  it :  And  this  coudemnation  was  approved 
by  Sir  William  Grrant  in  Page  v.  LcdpiiKjncH  (fj). 

On  the  other  hand,  in  Kc  paiic  Cliadirin  {//),  Lord  Eldon, 
after  reviewing  all  tlie  preceding  authoritifs,  seems  to  consider 
the  question  as  unsettled  :  and  his  decree  in  that  case  may, 
perhaps,  he  considered  as  in  some  measure  confirmator}'  of  Di/ose 
V.  D//ose,  though  certainly  on  a  totally  different  principle.  But 
in  Ba/cer  v.  Farmer  (/),  Sir  W.  Page  AVood,  L.  J.,  oLserved  that 
Bi/ose  V.  Di/ose  cannot  be  relied  on,  after  the  observations  which 
have  been  made  upon  it  by  subsequent  judges,  to  prove  that  a 
residuary  legatee  can  be  allowed  to  come  in  pari  pannu  with 
other  legatees  in  case  of  a  deficiency  of  assets. 

The  case  above  mentioned,  of  Ex  parte  CJtadtvht  (/),  is  an 
authority  to  show  that  a  legatee,  entitled  to  a  priority,  may  liave 
so  dealt,  in  respect  to  his  legacy,  with  an  executor  guilty  of  a 
(/era-sfavif,  as  to  lose  all  priority,  and  to  render  it  just,  that  the 
estate  should  be  divided  as  if  no  decaatacit  had  taken  place : 
There  the  testator  directed  his  trustees  and  executors,  after  sale 
of  his  estates,  to  stand  possessed  of  the  money  arising  from  the 
sales,  upon  trust,  in  the  first  place,  to  invest  400/.  in  trust  for 
his  wife  for  life  in  bar  of  dower,  and  after  her  death  for  W.  C, 
and  upon  further  trust,  out  of  the  residue  of  the  money,  to 
invest  400/.  in  trust  for  J.  R.  for  life,  and  after  his  death  for  his 
children  ;  and  upon  further  trust,  to  pay  other  sums  to  persons 
named  ;  and  he  bequeathed  the  residue  of  his  estate  to  W.  C.  : 
The  only  acting  executor  made  no  investment  on  the  trust  of 
the  Will,  but  paid  interest  on  the  two  sums  of  400/.  to  the 
respective  legatees,  and  applied  the  assets  to  his  own  use,  and 
afterwards  became  bankrupt :  Lord  Eldon  was  of  opinion,  that, 
by  so  dealing  with  the  executor,  these  two  legatees  had  made 
him  their  debtor  for  their  legacies  respectively  :  And  upon  that 
ground  his  lordship  decreed,  that  the  dividends  payable  upon 
the  whole  sum  proved  under  the  commission  against  the 
executor  in  respect  of  the  testator's  estate  should  be  divided 
among  the  pecuniary  and  the  residuary  legatees,  in  the  pro- 
portion of  the  amount  of  their  legacies,  and  of  the  residue,  as  it 
»  was  computed  at  the  death  of  the  testator,  with  interest  on  each. 

In  WiUmott  v.  Jenkins  (/),  an  executor,  who  was  also  trustee, 
divided  the  assets :  He  paid  to  the  adult  legatees  their  shares, 


((/)  18  Yes.  466.  (/;)  3  Swanst.  387.  (0  L.  E.  3  Ch.  537. 

{k)  3  Swanst.  380.  (/)  1  Bear.  401. 
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and  invested  the  shares  of  the  infants  in  his  own  name,  hut  he 
executed  no  declaration  of  trust  thereof :  He  afterwards  applied 
these  sums  to  his  own  use  :  Further  assets  having  unexpectedly 
fallen  in,  Lord  Langdale,  M,  R.,  held  that  they  ought,  in  the 
first  place,  to  be  applied  in  making  good  the  infants'  legacies  : 
And  the  learned  Judge  said,  that  if  an  executor  makes  payments 
to  a  legatee  in  person,  or  to  a  trustee  for  a  legatee,  or  makes 
such  appropriation  as  is  equivalent  to  payment,  the  other 
persons  entitled  under  the  Will  are  not  to  he  called  on  to  con- 
tribute for  any  loss  which  may  afterwards  happen  to  the  fund 
so  paid  or  appropriated  {))i)  ;  but  that  if  there  be  no  payment, 
and  no  appropriation  equivalent  to  payment,  his  Lordship  did 
not  see  why,  if  anything  afterwards  comes  to  the  hands  of  the 
executors,  it  should  not  be  applied  in  discharge  of  the  legacies 
of  the  unpaid  legatees  (;?) . 

The  general  rule  is,  that,  among   legacies   in  their  nature  Priority,         "^ 
general  (according  to  the  distinctions  attemj)ted  to  be  pointed  ^™°°? 
out  in  a  previous  chapter)  there  is  no  preference  of  payment :  legatees,  of 
they   all    abate    together,    and    proportionally,   in    case    of   a  overvolun- 
deficiency  of  assets  to  satisfy  them  all.    But  this  must  be  under-  ^eers : 
stood  only  as  among  legatees,  who  are  all  volunteers ;  for  if 
there  be  any  valuable  consideration  for  the  testamentary  gift,  as 
■where  a  general  legacy  is  given  in  consideration  of  a  debt  owing 
to  the  legatee,  or  of  the  relinquishment  of  any  right  or  interest, 
as  of  her  dower  by  a  widow  (o) ,  such  legacy  will  be  entitled  to  a 
preference  of  payment  over  the  other  general  legacies,  which 

(m)  See  Morris  v.  Livie,  1  Y.  &      don,    14   Sim.    258.      But    such   a 

Coll.    Ch.    C.    380,  post,  pp.   1136,       legacy  has  no  i^riority,  where  the 

1137.  testator  leaves  no  real   estate  out 

/  \  TTTT,         i-i,         1,        T,  of  which  the  widow  is  dowable: 
in)  Where  there    has    been    no  r<  -r^ 

,       J.    ,1       1       ,  i      it,  Aceii  V.  Simpson,  5  Beav.   35 :    or 

consent    oi    the    legatees    to    the  -^  ^  - 

■  I  ■  ,  p  Ai,     *      1  where  the  only  real  estate  of  the 

special  appropriation   ot   the  lund  •' 

out    of    which  their  legacies    are  testator  was  conveyed  to  him  with 

payable,  the  ordinary  rule  that  the  ^  '^|J;^'tr*3''''c'' d'^'tu      The  ded"" 

residuary  legatee  can  take  nothing         •     "P    >         •      *         '  . 

,-n     n  4.1  ■        ^       4.       i,  sion  of  Malins,  V.-C,  in  this  case 

till  all  the  pecuniary  legatees  have 

1  ■  ^  ,  -1      73  7  was     subsequently     approved     by 

been  paid  must  prevail :   Baker  v.  ^  j       fi  j 

Farmer,  L.  E.  3  Ch.  537  (reversing  Shitty,  J.,  m  Re  Greemvood  [1892] 
Malins,  V.-C,  L.   E.  4  Eq.   382);       ^  Ch.  295,  299,  although  he   dis- 


Harley  v.  Moon,  1  Dr.  &  Sm.  623. 


sented  from  the  dictum  uf  the  Vice- 

Chancellor  that,  if  the  dower  had 

(o)  Burridge    v.    Bradijl,     1     P.       been  barred  by  the  Will,  the  widow 

Wms.    127;     Heath    v.   Bendy,     1      would     have     been     entitled     to 

Euss.  Ch.  C.  543  ;    NorcoU  v.  Oor-       priority. 

"NV.E. AOT,.   IT.  4  B 
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are  mere  bounties  (/>>)  ;  and  it  would  seoiu  that  the  preference 
will  be  allowed,  tliougli  the  bequest  should  exceed  the  value  of 
the  right  or  interest  relinquished  by  the  legatee  (7).  But  it  ie 
requisite  that  the  right  or  interest  should  be  subsisting  at  the 
testator's  death  (r) . 

In  Heath  v.  Dcndi/  (.s),  the  testator,  having  by  a  post-nuptial 
settlement  made  certain  provisions  for  his  wife,  which  were 
expressed  to  be  in  bar  of  dower,  bequeathed  to  her  specific 
legacies,  and  also  a  general  legacy,  adding,  that  Avhat  he  had  so 
given  her,  together  with  the  provision  made  for  her  by  the 
settlement,  should  be  in  lieu  of  any  dower  which  she  might 
claim :  The  assets  proved  insufficient  for  the  payment  of  tlie 
legacies  in  full :  And  Lord  Gifford,  M.  E.,  held,  that  the  wife 
was  entitled  to  priority  over  the  other  legatees,  and  that  the 
legacy  given  to  her  ought  not  to  abate  proportionally  with  the 
other  legacies :  His  Lordship,  in  giving  judgment,  observed, 
that  if,  at  the  death  of  the  testator,  his  widow  had  not  been 
entitled  to  dower,  then,  according  to  the  principle  of  the  previous 
authorities,  she  could  not  have  claimed  any  priority :  But,  at 
his  death,  her  right  to  dower  was  in  full  force  ;  and  she  was  to 
release  her  dower,  not  merely  for  the  provision  which  the  settle- 
ment made,  but  for  that  provision  taken  in  conjunction  with  the 
legacy :  It  was  not  material  whether  the  sum  bequeathed  was  or 
was  not  the  whole  of  the  consideration  for  the  release  of  the 
dower :  If  it  was  only  part  of  the  consideration,  she  was  never- 
theless a  purchaser  of  the  sum,  and  was  entitled  to  priority  over 
the  other  legatees  {t). 

In  Davies  v.  Biish  («),  a  testator  had  bequeathed  a  legacy  to  a 
person,  between  whom  and  himself  accounts  had  subsisted  for 
some  time,  on  condition  of  his  executing  to  the  testator's 
executors  a  general  release  of  all  claims  and  demands  which  the 
legatee  had  on  the  testator  :  The  legatee  executed  the  release : 


(/<)  Treat.  Eq.  B.  4,  Pt.  1,  ch.  2,  Dower),  s.  12,  that  notluBg  in  this 

s.  5.  Act  contained  shall  interfere  with 

[q)  Ambl.  244.  ^^J   rule    of    equity,    or    of    any 

(r)  Bloioer  v.  Morrtt,  2  Ves.  Sen.  Ecclesiastical     Court,     by     which 

422  legacies  bequeathed  to  widows  in 

,  .   ,  T.         , .  „  satisfaction  of  dower  are   entitled 

(s)  1  Euss.  543.  i          •     -i.                    XT         1         • 

to    priority    over     other    legacies. 

{t)  It  is  enacted  by  stat.  3   &  4  See   Re   Greenivood,    [1892]    2    Ch. 

WiU.    IV.    0.    105    (Act    for    the  295. 

amendment  of  the  Law  relating  to  {ti)  1  Younge,  341.  . 
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The  assets  were  insufficient  for  the  payment  of  all  the  legacies ; 
and  the  question  was,  whether  this  particular  legatee  was,  by 
the  execution  of  the  release,  a  purchaser  of  his  legacy,  and 
entitled  to  he  paid  in  preference  to  the  other  legatees ;  or 
whether  he  was  bound  to  abate  rateably  with  them:  It  did  not 
appear  whether  the  legatee  had  any  legal  claim  or  demand  on 
the  testator  :  Lord  Lyndhurst,  0.  B.,  was  of  opinion,  that  if 
there  was  not  a  debt  actuall}^  due  to  the  legatee,  he  could  not  be 
considered  as  a  piux'haser  of  the  legacy,  so  as  to  avoid  an  abate- 
ment with  the  other  legatees  :  If  no  debt  were  due,  and  the 
release  was  required  merely  for  the  sake  of  peace,  then,  unques- 
tionably, the  legatee  could  not  be  treated  as  a  purchaser. 

General  legacies,  bequeathed  to  creditors,  whose  debts  have 
been  previously  liquidated  by  composition  at  less  than  their  real 
amounts,  are  merely  voluntary,  and  therefore  not  exempt  from 
abatement  together  with  other  general  legacies  upon  a  deficiency 
of  assets  {x).  So  where  the  testator  bequeaths  money  to  pay  the 
debts  of  a  relation  or  friend,  sucli  legacies  must  be  considered 
as  bounties,  and  in  no  better  condition  than  other  general 
legacies  {//) . 

It  must  here  be  observed,  that  a  legacy,  which  is,   in   its  instances 
nature,  general,  and  given  to  a  volunteer,  will  not  bo  entitled  armmJ'^^^^^  ^ 
to  any  exemption  from  abatement,  on  the  ground  of  its  being  general 
applied  to  any  particular  object  or  purpose:  Thus  legacies  of  a  allowable:    ^ 
certain  sum  each  to  executors  for  their  care  and  trouble  (z) ,  or  of 
sums  of  money  for  mourning  rings  {a),  or  to  servants  (b),  or  to 
charities  (r) ,  are  not  to  be  preferred  to  other  general  legacies. 

{x)  Coppiny.  Coppin,  2  P.  Wms.  204.     See  also  Re   White,  [1898]  2 

296.      See    Turner    v.    Martin,    7  Ch.  217. 

De  G.  M.   &   G.   429,  ante,  p.  957,  (a)  Apjreece  v.  Apreece,   1  Ves.  & 

note  ((/).      See,    however,  CaUisher  Beam.  364.     In  Masters  v.  Masters, 

V.    Bischoffsheim,   L.    E.    5    Q.    B.  1    P.    Wms.    423,     Lord     Parker 

449,  451,   for  a   discussion  of  the  exempted    a  legacy   of    a    certain 

circumstances    under    which    the  sum  for  building  a  monument  to 

compromise  of  a  disputed  claim  is  the   memory  of    a    relation    from 

a  good  consideration  for  a  promise ;  abating  with  the  general  legacies  ; 

and   compare   with  that  case,  Ex  but  this  decision  has  been  doubted 

parte  Banner,   17  C.  D.  480,  490  ;  on  strong  grounds  :  See  Blachshaw 

and  Miles  v.  New  Zealand  Alford  v.  Bayers,  cited  4  Bro.  C.  C.  349. 
Estate  Co.,  32  C.  J).  266;  FuUerton  {b)  Att-Gen.    v.     Bvhins,     2     P. 

V.    Provincial    Bank    of    Ireland,  Wms.  25. 

[1903]  A.  C.  309.  (c)  Att-Gen.    v.    Hudson,     1    P. 

(?/)  Shirt  V.  Westhy,  16  Ves.  396.  Wms.  675  ;  Bishop  of  Peterhorouyh 

(z)  Duncan    v.    W(dts,    16   Beav.  v.  Mortloch,  1  Bro.  C.  0.  566. 

4r2 
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annuitT 
charged  on 
personal 
estate  is  a 
general 
legacy. 


And  althougli  the  bequest  is  made  in  favour  of  a  wife  or  child 
of  the  testator,  it  can  claim  no  preference,  but  must  abate  with 
the  rest  of  the  general  legacies  {d). 

Again,  an  annuity  charged  on  the  personal  estate  is  a  general 
legacy  {e).  And,  tlierefore,  as  between  annuitants  and  legatees, 
there  is  no  priority  where  there  is  a  deficient  estate,  but  both 
must  abate  proportionably.  And  whether  an  annuity  is  to 
commence  immediately  on  the  death  of  the  testator  or  at  a 
future  period,  this  principle  will  equally  apply  (/).  And  if 
annuities  abate  ^xith  reference  to  other  legacies,  they  must,  of 
course,  abate  between  themselves.  In  Innes  v.  MitcJiell  {g),  a 
testator  had  bequeathed  an  annuity  of  300/.  to  his  three 
daughters,  and  the  siu'vivors  and  survivor,  with  a  gift  over 
to  the  last  survivor  of  the  sum  set  apart  to  answer  the  annuity : 
After  the  death  of  one  of  the  daughters,  the  fond  set  apart  was 
lost  by  the  misconduct  of  the  trustee,  and  the  annuity  remained 
unpaid  for  the  rest  of  the  lives  of  the  other  two ;  but  after  their 
deaths  a  sum  of  money,  forming  part  of  the  residue,  but  of  less 
amount  than  the  original  fund,  became  available :  And  it  was 
held,  that  the  annuity  must  be  supposed  to  have  continued  until 
it  was  put  an  end  to  by  the  principal  money  falling  in ;  and 
that  such  money  must  be  apportioned  rateably  between  the 
arrears   which   would,    on    that    supposition,   be    due    to    the 


{d)  Blower  v.  Morret,  2  Yes.  Sen, 
420.  Unless  from  the  construction 
of  tlie  "Will  it  appears  that  the  tes- 
tator lias  shown  intention  to  give 
priority  to  a  particular  legacy : 
Re  Hardij,  17  C.  D.  798.  In  the 
case  of  Re  Hardy,  Malins,  V.-C, 
seems  to  have  said,  "  Blou-er  v. 
Morret  is  in  my  opinion  distin- 
guishable in  many  respects,  but  if 
it  is  not,  then  I  say  I  dissent  fi'om 
it  and  decHne  to  follow  it."  In  the 
case  of  Re  Schumkr's  Estate,  [1891] 
3  Ch.  44,  Chitty,  J.,  said,  "In  my 
opinion  Re  Hardy  was  not  distin- 
guishable from  Blower  v.  Morret, 
and  with  all  due  respect  to  the 
learned  Vice-chancellor  (who 
decided  it)  he  was  bound  by  it.  I 
think  I  am  constrained  by  Blower 
V.  Morret,    and    by  the  continued 


course  of  the  authorities  since  that 
decision,  to  dissent  from  Re  Hardy, 
as  I  do." 

(e)  7ft Hes  V.  Mitchell,  1  Phil. 
Ch.  C.  716,  per  Lord  Lyndhurst; 
11  CI.  &F.  508,  per  Lord  Cotten- 
ham ;  Miller  \.  Huddlestone,  3  Mac. 
&  G.  513.  But  if  annuities  are 
given  as  specific  gifts  of  interest  in 
the  real  estate,  they  shall  not  abate 
with  legacies  charged  generally  on 
the  real  estate  :  Creed  v.  Creed,  11 
CI.  &  F.  491  (overruhng  the  deci- 
sion of  Sugden,  C,  of  Ireland,  1 
Dr.  &  W.  416). 

(/)  Lines  v.  Mitchell,  1  PMl.  Ch. 
C.  716. 

{g)  2  Phil.  Ch.  C.  346,  reversing 
in  part  the  decision  1  Phil.  Ch. 
C.  710. 
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daughters  respectively,  and  the  sum  originally  set  apart,  and 
which  belonged  to  the  last  survivor  (I/). 

Where  the  deficient  estate  is  being  administered  under  an  Where  defi- 
order  of  the  Court,  but  not  otherwise  (/),  the  annuity  ought  to  te*int*^ad^^°  ^^ 
be  valued,  and  the  annuitant  mil  be  entitled  at  once  to  the  ministered  by 
amount  of  the  valuation  subject  to  an  abatement  in  proportion  annuity  is 
to  the  abatement  of  the  pecuniary  legacies  (/.•),  notwithstanding  '^'alued  and 
the  annuity  itself  was  payable  for  life  or  until  the  annuitant  subject  to 
should  do  or  suffer  some  act  whereby  the  annuity  or  any  part  paid^^^^once  to 
thereof,  if  belonging  to  him  absolutely,  would  become  vested  in  the  annuitant, 
some  other  person  (/).     In  Ite  Moss  {m),  where  the  annuitant 
was  a  married  woman  restrained  from  anticipation,  and  was 
entitled  as  from  the  death  of  the  testator  to  a  dividend  in  pro- 
portion to  the  capitalized  value  of  the  annuity,  the  Court  for 
convenience  directed  the  purchase  of  a  Government  annuity  on 
the  life  of  the  annuitant  with  such  capitalized  value ;  she  died 
after  the  amount  was  fixed  but  before  the  annuity  was  actually 
purchased,  and  it  was  held  that  her  surviving  husband,  as  her 
representative,  was  entitled  to  receive  the  capital. 

But  if  by  the  express  words  or  fair  construction  of  the  "Will,  Instances 
the  intent  of  the  testator  is  clearly  manifest  to  give  one  general  among 
legatee  a  priority  to  the  others,  that  intention  must  be  carried  general 

.   *^  J.  ./  '  ,  .  ,  .  legatees  is 

into  effect  (»)  :  as  where  the  testator  gave  legacies  to  his  two  allowable, 
sons  and  his  daughter,  with  a  proviso,  that  if  the  assets  should 
fall  short  for  the  satisfaction  of  those  legacies,  his  daughter  not- 

(/;)  See  also  Todd  v.   Bielhy,  27  time  to  have  the  annuity  paid  in 

Beav.  353,  as  to  the  proper  mode  of  the  first  instance  out  of  the  divi- 

ascertaining  the  value  of  the  an-  dends  of  stock  set  apart  to  provide 

nuities,   in   a   case  where    several  for  the  annuity,  and  any  deficiency 

annuities  are  given,  and  the  fund  of  dividends  provided  for  by  sale  of 

proves  deficient,  and   some  of  the  the  stock  :  apjiroved  in  Re  Oweris 

annuitants  are  dead  and  some  are  Estate,  [1900]  1  I.  E.  151,  161. 

living :    Heath  v.  Nugent,  29  Beav.  (A-)   Wroiighton    v.    Colquhome,    1 

226.     See  also  Potts  v.  Smith,  L.  E.  De  G.  &  Sm.  357  ;    Oarr  v.  Inrjlehij, 

8  Eq.  683;  Re   WilMns,  27  C.  D.  ihid.   362,  note;    Long  v.   Hughes, 

703;    iJe  ilfe^ca//,  [1903]  2  Ch.  424.  V&«cZ.  364. 

As  to  the  period  at  which  the  value  (?)  Re  Sinclair,  [1897]  1  Ch.  921, 

must  be  taken,  see  Fielding  \.  Pres-  not  following  Carr  v.  Inglehij,   uU 

ton,  1  De  G.  &  J.  438.  supra,    on    this    point,    and    dis- 

(t)  Tie    Nicohon's    Estate,    I.   E.  tinguishing    Oratrix   v.    Chambers, 

11   Eq.    177,    on   a   sale   of    lands  2  Giff.  321. 

charged  with  an  annuity  an  order  {m)  [1900]  1  Ch.  102. 

was  made  that  the  annuitant  should  (h)  Lewin  v.  Lewin,  2  Ves.  Sen. 

be  at  liberty  to  apply  from  time  to  415  ;  Re  Hardy,  17  C.  D.  798,  803. 
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witlistanding  should  be  paid  her  ftdl  logacy,  and  the  abatement 
be  borne  proportionally  by  the  legacies  of  the  sons  only  (o) .  So 
where  the  testator,  after  giving  various  legacies,  expressed  at 
the  end  of  his  Will  his  apprehension  tliat  tliere  would  be  a  con- 
siderable surplus  of  his  personal  estate,  beyond  wliat  he  had 
before  given  away  in  legacies,  for  wliicli  reason  he  gave  several 
further  legacies ;  and  afterwards,  by  a  codicil,  he  gave  several 
other  legacies;  it  was  decreed,  that  the  subsequent  legacies 
given  by  the  Will,  having  been  given  on  a  presumption  that 
there  would  be  a  surplus,  and  tliere  happening  to  be  no  surplus, 
the  former  legacies  should  have  a  preference,  and  the  legacies 
at  the  end  of  the  Will  should  be  lost ;  and  also,  that  the  same 
apprehension  of  a  surplus  must  be  intended  to  have  continued 
in  the  testator  at  the  time  of  making  his  codicil :  and  therefore, 
unless  the  inference  could  be  repelled,  the  legacies  given  l)y  the 
codicil  must  be  lost  also  {p) .  Again,  where  a  testator  gave 
1,000/.  to  trustees  upon  ti-ust  to  pay  the  interest  to  his  wife, 
during  her  life,  and  after  her  decease  he  declared  his  will  to  be, 
that  the  1,000/.  should  become  part  of  his  jiersonal  estate,  and 
applicable  to  the  trusts  or  payment  of  the  legacies  given  by  his 
Will ;  and  he  gave  a  legacy  of  500/.,  in  trust  for  N.  M.  and  his 
wife,  in  nearly  the  same  words ;  it  was  held,  that  a  priority  was 
given  to  these  two  legacies  (q) . 

But  the  o)ius  lies  on  the  party  seeking  priority,  to  make  out 
that  such  priority  was  intended  by  the  testator,  and  the  proof  of 
this  must  be  clear  and  conclusive  (>•).  The  reason  of  it  is,  that 
the  testator,  in  the  absence  of  plain  proof  to  the  contrary,  must 


(o)  Marsh  v.  Evans,  1   P.  "Wms.  Sc/nveder's  Estate,  [1891]    3  Ch.  44, 

668.  ante,  p.  1096,  note  (d).      See,  for 

ip)    Att.-Oen.    Y.   Eohins,    2    P.  ^""'^^''^  examples  of  preference  of 

Wms.   23.      See   also  Stammers  y.  ^^^^^'^^    ^^S^*^^^,    '^   payment     m 

H  in       19  ^'       49  consequence  of  tne  intention  of  the 

testator,   not   expressed   in  terms, 

{q)    Brown  v.   Broivn,    1    Keen,  but  sufficiently  apparent  from  the 

275.     There  would  seem  to  be  no  whole  contents  of  the  Will,  Lewin 

presumption    of    an    intention    to  v.  Xe^^jH,  2  Ves.  Sen.  415  ;    Beeston 

give  priority  to  a  wife  or  children  v.  Booth,  4  Madd.  161,  170;  Pepper 

before   strangers,   notwithstanding  v.   BloomfieJd,    3   Dr.    &   W.    499 ; 

the  observations  of  Malins,  V.-C,  Haynes  v.  Haynes,  3  De  G.  M.  & 

in  Re  Hardy,  17  CD.  798,  as  the  G.  590;  Oyett\.  Williams,  2  Johns, 

learned    Vice  -  Chancellor    himself  &  H.  429. 

recognizes    in    Roper  v.    Roper,    3  (r)  Miller  v.  Huddlestone,  3  Mac. 

C.    I).    714,    720.       See    also    Re  &  G.  523,  by  Lord  Truro. 


Ch.  IV.  §  II.]  Of  Abatement.  1099 

be  deemed  to  have  considered  tliat  liis  estate  would  "be  sufficient 
to  answer  the  purposes  to  which  he  has  devoted  it,  and  conse- 
quently not  to  have  thought  it  necessary  to  provide  against  a 
deficiency,  by  giving  a  priority,  in  case  of  a  deficiency,  to  some 
of  the  objects  of  his  bounty.  Therefore  where  the  expressions 
are  ambiguous,  and  do  not  mark  with  certainty  the  testator's 
intention,  no  jmority  can  be  allowed :  Thus  it  is  not  sufficient 
that  the  testator  gives  a  direction  as  to  a  general  legacy  to  his 
wife,  that  it  shall  be  paid  immediately  after  his  death,  out  of  the 
fird  money  that  shall  be  received  by  the  executors  ii) .  So  if 
the  words  are  '''' Imprimia^^  or  "in  the  first  place,  I  give  1,000/. 
to  A.,"  this  will  not  give  a  priority  to  other  general  legatees  if). 
In  the  case  of  Beeston  v.  Booth  {/i),  the  testator  gave  his  personal 
estate  to  executors,  in  the  first  place,  to  pay  debts,  funeral  and 
testamentary  expenses ;  and  in  the  next  place,  three  legacies  to 
B.,  C,  and  D.,  with  legal  interest  from  three  months  after  his 
death ;  and  afterwards  to  raise  and  set  apart  three  sums  of 
money  to  be  applied  as  therein  mentioned :  Ujion  a  question  of 
abatement,  the  Court  declared,  upon  the  principle  before  stated, 
that  none  of  the  legacies  were  entitled  to  a  priority  of  payment, 
and,  therefore,  that  all  of  them  must  abate  proportionally, 
according  to  the  general  rule  (.r). 

It  is  necessary  here  to  refer  to  the  class  of  legacies  alluded  to  Legacies  in 

, .        ,    .  ,     .  .        ,1  i  P  .^      the  nature  of 

m  a  previous    section  (//),  as    being   m  the  nature  oi    specihc  specific 
legacies,   and   sometimes    called    demonstrative    legacies,   viz.,  leg^oiey. 
bequests  of  money  with  reference  to  a  particular  fund  for  their 
payment,    and   not  simply  a  gift  of   the  specific  fund  itself : 
those  legatees  have  such  a  lien  upon  the  specific  fund  referred 


(s)  Blower  v.  Morret,  2  Ves.  Sen.  {x)  See  also  Thwaitesy.  Foreman, 

420;    Ee  ScJmeder's  Estate,  11891}  1  CoU.  409;   Creed  r.  Creed,  1  Br.  & 

3  Ch.  44,  in  whicli  Chitty,  J.,  dis-  W.  416;    11   CI.  &  F.  491;    Ash- 

sented  from  tlio  decision  of  Malins,  hurnham  v.  Ashhurnham,   16  Sim. 

V.-C,  in  Re  JIardi/,  17  C.  D.  798,  186;  Miller  v.  Huddlestone,  17  Sim. 

on     tlie    ground    that    the    Vice-  71;  3  Mac.  &  G.  513;    Lord  Dun- 

Chancellor     -was     bound     by     the  lui/ne  v.    Brander,    18   Beav.   313; 

decision  of  Lord  Chancellor  Hard-  Eavestaff  v.  Austin,  19  Beav.  591 ; 

wicke  in   BJoiver  v.  Morret,  which  Haynes  v.  Haynes,  3  De  G.  M.  & 

decision,  until  it  came  before  the  G.  591  ;    Coore  v.  Todd,  23  Beav. 

Vice-Chancellor,    had    never   been  92  ;  7  De  G.  M.  &  G.  520 ;   Wright 

questioned  by  anyone.  v.  iresto?;,  26  Beav.  429;  Hasleu'ood 


{t)  Brown  v.  Allen,  1  Vern.  31. 


V.    Green,    28   Beav.    1 ;    Elwes   v. 
Causton,  30  Beav.  554. 
(?0  4  Madd.  161.  {y)  Ante,  p.  913. 
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to  that  they  ^vill  not  Le  obliged  to  abate  with  general  legatees : 
And  in  this,  as  in  the  preceding  cases,  the  testator's  intention  is 
the  principle  :  for  it  is  infeiTed,  that  he,  in  referring  to  specific 
parts  of  his  estate  for  payment  of  particular  legacies,  intended 
those  legacies  as  a  preference  to  others  which  he  had  not  so 
secured  {z) . 

Of  the  abate-        It  has  appeared,  that  as  long  as  any  of  the  assets,  not  speci- 
specific  fically  bequeathed,  remain,  such  as  are  specifically  bequeathed 

legacies.  ^j,^  ^^^  ^^  1^^  applied  in  payment  of  debts  (a)  ;  although  to  the 

complete  disappointment  of  the  general  legacies :  13 ut  when  the 
assets,  not  specifically  bequeathed,  are  insufficient  to  pay  all  the 
debts,  then  the  specific  legatees  must  abate,  in  proportion  to  the 
value  of  their  individual  legacies  [b).  So  a  legatee  entitled  to  a 
legacy  of  the  sort  just  mentioned,  in  the  nature  of  a  specific 
legacy,  must  abate  with  the  specific  legatees  (c). 

An  important  inquiry,  connected  with  this  subject,  sometimes 
occurs ;  viz.,  under  what  circumstances  the  specific  legatees  of 
chattels  can  compel  the  devisees  of  the  real  estate  of  the  testator 
to  contribute  to  the  satisfaction  of  his  debts,  in  case  the  general 
personal  estate  proves  insufficient  for  that  purpose.  But  it  will 
be  more  convenient  to  consider  this  question  hereafter,  together 
with  the  subject  of  the  exoneration  of  real  estate  {d)  and  the 
doctrine  of  marshalling  assets  (c). 


(z)  Boherts  v.  Pococl;  4  Ves.  150;  Bell,  23  Beav.  386. 

Lamhert  v.  Lambert,  11  Yes.  607;  (5)  Sleech  v.  Thorincjton,  2  Ves. 

RoUnson   v.    Gehlarcl,  3   M.  &    G.  Sen.  561,  564;    Clifton  v.  Burt,   1 

735,  745,  per  Lord  Truro ;   Acton  y.  P.  Wms.   680;    Duke  of  Devon  v. 

Acton,    1    Mcriv.    178;     Creed    v.  Atldns,  2   P.    Wms.    382,    383;    2 

Creed,   11    C'l.  &  F.   491,   509,  per  Fonbl.    Treat.   Eq.    B.    4,    Pt.    1, 

Lord  Cottenham ;   Tempests.  Tern-  oh.  2,  s.  5,  note  (g).     See  Fielding 

pest,  2  K.  &  J.  635  ;    affd.  26  L.  J.  v.  Preston,  1  De  G.  &  J.  438. 

Ch.  501.  (c)  Bvherfs  y.  Pococl;  4  Yes.  160. 

(«)  Or  of  costs,  wlien  a  suit  has  (d)  Post,  Pt.  iv.  Bk.  i.  Ch..    ii. 

been  instituted:  Barton  v.  Cooke,  5  §  i-  p-  1315  et  seq. 

Yes.    464.      But    see   Newhegin   v.  (e)  Ibid.  §  II.  p.  1337. 
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SECTION  III. 

Of  the  Executor^  Assent  to  a  Legacy. 

The  whole  personal  property  of  the  testator,  as  has  appeared  Necessity  of 
in  a  former  part  of  this  Work,  devolves  upon  his  executor  (,/').  executor's 
It  is  his  duty  to  apply  it,  in  the  first  place,  to  the  payment  of  complete  the 
the  debts  of  the  deceased  ;  and  he  is  responsible  to  the  creditors  leo-atee 
for  the  satisfaction  of  their  demands,  to  the  extent  of  the  whole 
estate,  without  regard  to  the  testator  ha\dng  by  his  Will  directed 
that  a  portion  of  it  shall  be  applied  to  other  purposes  [g).    Hence, 
as  a  protection  to  the  executor,  the  law  imposes  the  necessity 
that  every  legatee,  whether  general  or  specific,  and  whether  of 
chattels  real  or  personal,  must  obtain  the  executor's  assent  to 
the  legacy   before  his   title    as   legatee   can   be  complete   and 
perfect  {h). 

Hence,  also,  the  legatee  has  no  authority  to  take  possession 
of  his  legacy  without  such  assent,  although  the  testator,  by  his 
Will,  expressly  direct  that  he  shall  do  so  :  for  if  this  were  per- 
mitted, a  testator  might  appoint  all  his  effects  to  be  thus  taken, 
in  fraud  of  his  creditors  (/). 

Before  such  assent,  however,  the  legatee  has  an  inchoate 
right  to  the  legacy,  such  as  is  transmissible  to  his  own  per- 
sonal representatives,  in  case  of  his  death  before  it  be  paid  or 
delivered  (A-) . 

Again,  if  the  testator  by  Will  forgive  a  debt  due  to  him  Legacy  of 
from  a  particular  person,  it  is  the  better  opinion,  that  the  assent  of'debt"^^'' 
of  the  executor  is  necessary  to  give  effect  to  the  testator's 
intention  ;  for  although  on  the  one  hand,  it  may  be  alleged  that 
the  party,  to  whom  the  debt  is  bequeathed,  must  necessarily 
have  it  by  way  of  retainer,  and  that  such  a  clause  operates 
rather  as  an  extinguishment  than  as  a  donation,  and  therefore 
that  it  needs  no  such  assent,  as  where  there  is  to  be  a  transfer  of 
the  property :  yet,  on  the  other  hand,  a  debt  so  forgiven  is 
regarded,  with  great  reason,  in  the  light  of  a  legacy,  and,  like 
other  legacies,  not  to  be  sanctioned  by  the  executor,  in  case  the 

(/)  Ante,  p.  485.  Duppa  v.  Mayo. 

{g)  Ante,  p.  1078.  (0  Wentw.   Off.   Ex.   409.    14th 

edit. 
(/i)  Swinb.  Pt.  1,  §  6,  pi.  5,  s.  7,  (A-)  Wentw.    Off.    Ex.    69,    14th 

pi.   1  ;    1   Saund.   427,  note    (5)  to       edit. 
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estate  Lc  insufficient  for  the  payment  of  deLts  :  But  as  s<jon  as 
the  executor  assents,  and  not  before,  it  shall  be  effectually 
discharged  il). 

Until  modern  times,  it  appears  to  have  been  the  practice  of 
the  Bank  of  England,  with  respect  to  government  stock  or 
annuities,  grounded  upon  the  statute  5  W.  &  M.  c.  20,  by  which 
tlie  Bank  was  instituted,  and  upon  the  other  Acts  of  Parliament 
which  regulate  the  devise  of  property  transferable  at  the  Bank 
(by  which  the  probates  of  Wills  are  directed  to  be  tliere  deposited, 
for  the  purpose  of  having  the  trusts  extracted),  in  cases  where 
stock,  &c.  has  been  specifically  bequeathed,  without  the  inter- 
vention of  trustees,  to  permit  the  transfer  to  be  made  to  the 
legatees,  and  not  to  the  executor  ;  and  when  trustees  have  been 
appointed,  then  to  the  trustees,  with  a  restriction  not  to  allow  of 
a  transfer  to  any  other  persons,  except  those  named  in  the  Will : 
It  seems,  however,  to  be  now^  clear,  that  tliis  practice  is 
erroneous,  and  that  the  executor,  having  the  legal  right  to 
the  specific  as  well  as  to  the  general  assets,  to  pay  debts, 
&c.,  has  the  sole  right  to  call  upon  the  Bank  to  transfer  the 
stock  into  his  name :  as  no  interest  in  it  vests  in  the  legatees 
prior  to  his  assent  im).  It  also  appears  to  be  immaterial 
whether  such  property  be  given  specifically  in  the  strict  sense  of 
the  word,  or  as  residue  ;  since  such  property  is  to  be  considered 
for  this  purpose  as  on  the  same  footing  as  the  other  general 
assets,  and  therefore  subject  to  all  the  incidents  of  a  testa- 
mentary disposition  of  personal  estate  (>;).  And  now,  by 
stat.  33  &  34  Vict.  c.  71,  s.  23,  it  is  expressly  enacted,  that  all 
stock,  standing  in  the  name  of  any  deceased  person,  shall  and 
may  be  assigned  and  transferred  by  the  executors  or  adminis- 
trators of  the  deceased,  notwithstanding  any  specific  bequest 
thereof  (o). 


[l)  Wentw.  Off.  Ex.  72,  Hth  34;  unless  an  intention  "  spe- 
edit.  A  debt  so  forgiven  is,  like  a  cifically  penned  "  is  shown  to  re- 
legacy,  liable  to  legacy  duty  :  Att.-  lease  tbe  debt  whether  the  debtor 
Gen.  Y.  Holbrook,  12  Price,  407  ;  it  survives  or  not :  Sibthorpy.  Moxon, 
may  be  adeemed  :  Bider  v.  Wager,  3  Atk.  579  ;  South  v.  Williams, 
2  P.  Wms.   382  ;  it  will  lapse  by  12  Sim.  566. 

the  death  of  the  debtor  in  the  life-  (/»)  See  ante,  pp.  625,  626.  Hum- 

time  of  the  testator  :  I'ojib's  v.  Baker,  herstone  y.    Chase,   2  Younge  &  C. 

2  Cox,   118;  J'Jlliuit  v.    Davenport,  209. 

1  P.  Wms.  83 ;  Muitland  y.  Adair,  (n)  1  Eop.  Leg.  732,  3rd  edit. 

3  Ves,  231 ;  Izon  v.  Butler,  2  Price,  (o)  See  ante,  p.  626. 
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It  follows  from  the  rule  respecting  the  necessity  of  the 
executor's  assent,  that  if,  without  it,  the  legatee  takes  possession 
of  the  thing  bequeathed,  the  executor  may  maintain  an  action 
of  trespass  or  trover  against  him :  So  although  a  chattel,  real  or 
personal,  specifically  bequeathed,  be  in  the  custody  or  possession 
of  the  legatee,  and  the  assets  be  fully  adequate  to  the  payment 
of  debts,  he  has  no  right  to  retain  it  in  opposition  to  the 
executor ;  by  whom,  in  such  case,  an  action  will  lie  to  recover 
itO.). 

If  an  executor  refuse  his  assent  without  cause,  he  may  be 
compelled  to  give  it,  by  a  Court  of  Equity  {q) . 

With  regard  to  the  real  estate,  which  under  sect.  1  ( 1 )  of  the  Land  Trans- 
Land  Transfer  Act,  1897,  vests  in  the  personal  representative,  assent Va^'" 
by  sect.  2  (1)  of  that  Act  the  persons  by  law  beneficially  devise  of  real 
entitled  thereto  have  the  same  power  of  requiring  a  transfer  of 
real  estate  as  persons  beneficially  entitled  to  personal  estate  have 
of  requiring  a  transfer  of  such  personal  estate ;  and  by  sub- 
sect.  (2)  all  enactments  and  rules  of  law  as  respects  matters  in 
relation  to  the  administration  of  personal  estate,  and  the  powers, 
rights,  duties,  and  liabilities  of  personal  representatives  in 
respect  of  personal  estate  aj)piy  to  real  estate  so  far  as  the  same 
are  applicable,  as  if  that  real  estate  were  a  chattel  real  vesting 
in  them  (as  in  the  Act  mentioned),  and  sect.  3  (1)  provides  that 
"  At  any  time  after  the  death  of  the  owner  of  any  land,  his 
personal  representatives  may  assent  to  any  devise  contained  in 
his  Will,  or  may  convey  the  land  to  any  person  entitled  thereto 
as  heir,  devisee,  or  otherwise,  and  may  make  the  assent  or  con- 
veyance, either  subject  to  a  charge  for  the  payment  of  any 
money  which  the  personal  representatives  are  liable  to  pay  or 
without  any  such  charge  ;  and  on  such  assent  or  conveyance, 
subject  to  a  charge  for  all  moneys  (if  any)  which  the  personal 
representatives  are  liable  to  pay,  all  liabilities  of  the  personal 
representatives  in  respect  of  the  land  shall  cease,  except  as  to 
any  acts  done  or  contracts  entered  into  by  them  before  such 
assent  or  conveyance  "  (>•). 

Sect.  3  (2)  of  the  Land  Transfer  Act,  1897,  provides  that 
"  At  any  time  after  the  expiration  of  one  year  from  the  death  of 


{p)  Mead  v.  Orrery,  3  Atk.  239  ;  {q)  Com.  Dig.  Admon.  (C.  8). 

Wentw.  Off.  Ex.   409,   14th  edit. ;  (r)  For  tlie    provisions    of    this 

Com.   Dig.    Admon.    (C.   5) ;    Bac.  Act,    see   Pt.    iv.    Bk.    i.   p.    1275 

Abr.  Exors.  (L.)  3.  et  seq. 
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the  owner  of  any  land,  if  his  personal  representatives  liave  failed 
on  the  request  of  the  person  entitled  to  the  land  to  convey  the 
land  to  that  person,  the  Court  may,  if  it  thinks  fit,  on  the 
application  of  that  person,  and  after  notice  to  the  personal  repre- 
sentatives, order  that  the  conveyance  he  made,  or,  in  the  case  of 
registered  land,  that  the  person  so  entitled  be  registered  as  pro- 
prietor of  the  land,  either  solely  or  jointly  with  the  personal 
representatives. ' ' 
What  shall  With  respect  to  what  shall  constitute  such  assent  on  the  part 

assent."  ^  ^^  of  the  executor,  the  law  has  for  this  purj)Ose  prescribed  no 
specific  form ;  and  it  may  be  either  express  or  implied  (.s)  :  The 
executor  may  not  only  in  direct  terms  authorize  the  legatee  to 
take  possession  of  his  legacy,  but  his  concurrence  may  be  inferred 
either  from  direct  expressions  or  particular  acts  ;  and  such  con- 
structive permission  will  be  equally  available  {t).  Thus,  for 
instance,  if  a  horse  is  bequeathed,  and  the  executor  requests  the 
legatee  to  disjiose  of  it ;  or  if  a  third  person  proposes  to  purchase 
the  horse  of  the  executor,  and  he  directs  him  to  buy  it  of  the 
legatee ;  or  if  the  executor  himself  purchases  the  horse  of  the 
legatee,  or  merely  offers  him  money  for  it,  this  amounts  to  an 
assent  by  implication  to  the  legacy  (?/).  So  where  the  legatee 
of  a  term  of  years  grants  it  to  the  executor,  his  acceptance  of 
the  grant,  either  for  himself  or  as  trustee,  is  an  implied  per- 
mission that  the  term  shall  be  the  legatee's  to  grant  {x).  So  in 
a  case  where  the  rents  or  interest  of  a  bequest  are  directed  to  be 
applied  for  the  maintenance  of  the  legatee  during  minority,  if 
the  executor  commences  so  to  apply  them,  his  consent  to  the 
principal  will  be  presumed  {y).  So  where  a  term  of  years, 
subject  to  a  quit  rent,  was  devised,  and  after  the  testator's 
death  his  administrator  with  the  Will  annexed  paid  the  quit 
rent  for  six  years,  and  in  an  account  rendered  to  the  devisee, 

(s)  Whether  there  has  been  an  assent   as  proprietor  of    the    land 

assent  or  not  may  involve  matters  under    sect.    3    (4)    of    the    Land 

of  law,  but  it  is  generally  a  ques-  Transfer  Act,  1897. 
tion  of  fact :   Elliott  v.   Elliott,   9  [t)  Com.   Dig.   Admon.    (C.    6)  ; 

M.  &  W.  27,  per  Lord  Abinger  ;  Toller,  308,  309. 
Mason  v.  Farnell,  12  M.  &  W.  674.  (w)  Wentw.   Off.  Ex.   414,    14th 

The  form  of  assent  prescribed  in  edit. ;    Com.  Dig.  Admon.  (C.  6)  ; 

Forme     51    or    52    in     the     First  Toller,  309. 

Schedule    to    the    Land    Transfer  (cc)  Wentw.  Off.    Ex.   414,   14th 

Eulcs,  1903  (see  Eule  185),  must  be  edit. ;  Com.  Dig.  Admon.  (C.  6). 
produced  to  authorize  the  registrar  {y)  Paramour  v.  Yardley,  Plowd. 

to  register  the  person  named  in  the  539. 
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debited  liim  with  the  payments  so  made  ;  Tindal,  C.  J.,  held 
that  this  was  sufficient  to  show  the  assent  of  the  administrator 
to  the  bequest  (s)  :  The  mere  fact,  however,  that  an  executor 
has  made  general  payments  to  or  for  the  benefit  of  a  legatee  of 
leaseholds  and  other  property — not  specifically  out  of  or  on 
account  of  the  rents — is  not,  in  the  absence  of  representations  on 
the  subject  by  the  executor  to  the  legatee,  sufficient  to  enable 
the  Court  to  infer  that  the  legacy  has  been  assented  to  (a) .  So 
also  if  the  legacy  be  subject  to  a  charge,  which  is  paid  by  the 
executor  :  the  assent  to  the  charge  is  assent  to  the  disposition  of 
the  fund  out  of  which  it  is  to  be  satisfied  {b). 

Again,  when  the  executor  informs  a  legatee  that  he  intends 
him  to  have  the  legacy  according  to  the  devise  (c),  or  that  the 
legacy  is  ready  for  him  whenever  he  will-  call  for  it  ((/)  ;  such 
declarations  clearly  amount  to  a  good  assent  to  the  bequest. 

On  the  other  hand,  since  the  assent  to  a  legacy  by  an  executor 
may,  in  its  consequences,  be  of  great  prejudice  to  him,  it  is  but 
reasonable  that  the  act  or  expressions  deemed  sufficient  to  impart 
that  assent  should  be  unambiguous  (c).  Hence  a  proposition 
stated  in  a  book  of  authority  (/)  may  be  doubted ;  viz.,  that  if 
the  executor  say  to  a  legatee  "  God  send  you  joy  of  your 
legacy,"  those  expressions  will  amount  to  an  assent :  For  if  such 
words  were  uttered  before  the  executor  had  had  an  opportunity 
of  examining  the  testator's  affairs,  it  would  surely  be  unjust  to 
construe  words  of  congratulation  into  terms  of  assent  to  a  legacy, 
so  as  to  involve  the  executor  in  the  consequences  of  a  demsfavit ; 
although  it  may  be  otherwise,  if  those  expressions  were  uttered 
after  the  executor  had  liad  sufficient  time  to  acquaint  himself 
with  the  state  of  the  assets  {g). 

If  a  term  of  years  or  other  chattel  be  bequeathed  to  A.  for 
life,  with  remainder  to  B.,  and  the  executor  assents  to  the 
interest  of  A.,  such  interest  will  enure  to  vest  that  of  B. ;  and 
e  converso ;  for  the  particular  estate  and  the  remainder  constitute 
but  one  estate  {h).     So  an  assent  to  a  bequest  of  a  lease  for 

(2)  Doe  V.  Mahherley,  6  C.   &  P.  {d )  Hawkes  v.   Saunders,    Cowp. 

126.  293  ;  Barnard  v.  Pumfrett,  5  M.  & 

(a)  Thome   v.    Thome,   [1893]   3  Cr.  70. 
Ch.  196.  {e)  See  Doe  v.  Harris,   16  M.  & 

(6)  Youmj  V.  Holmes,  1  Stra.  70.  W.  517. 

(c)  Touchst.    456  ;     Barnard    v.  (/)  Shep.  Touchst.  456. 

Pumfrett,  5  M.  &  Cr.  70,  ^er  Lord  {g)  1  Eop.  Leg.  736,  3rd  edit. 

Cotteuham.  (A)  Stevenson  v.  Mayor  of  Liver 
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rrosumed 
assent. 


Conditional 

assent. 


years  is  an  assent  to  a  condition  or  contingency  annexed  to 
it  (/)  :  As  if  there  be  a  devise  of  a  term  to  tlie  tehtator's  widow 
so  long  as  she  continue  unmarried ;  and  if  she  maiTy,  then  of  a 
rent  payable  out  of  the  land ;  the  executor's  assent  to  the  devise 
of  the  term  is  an  assent  to  that  of  the  rent  in  case  of  the  devisee's 
marriage  (/.).  So  an  assent  to  a  devise  of  a  chattel  lease  is  an 
assent  to  a  devise  of  rent  out  of  it  (/).  But  if  a  lessee  for  years 
bequeaths  a  rent  to  A.  and  the  land  to  B.,  it  lias  been  doubted 
whether  the  executor's  assent  that  A.  shall  have  the  rent  is  an 
assent  that  B.  shall  have  the  land  (w).  However,  it  is  said  to 
be  now  established,  that  in  this  case  also,  an  assent  to  the 
bequest  to  one  sliall  enure  to  the  benefit  of  tlie  other ;  on  the 
ground  that  as  tlie  assent  of  the  executor  is  required  as  well  for 
the  benefit  of  creditors  as  for  his  own,  an  inference  arises,  from 
his  assent  to  one  of  the  legatees  of  the  specific  property,  that  he 
had  no  occasion  for  the  term  or  rent  to  pay  debts ;  for  if  he  had, 
then  his  assent  to  either  of  the  legatees  would  be  improper,  as 
both  ought  to  abate  ^j^'o  rata  (n). 

In  certain  cases,  the  assent  of  the  executor  may  be  presumed ; 
upon  the  principle,  that,  in  the  absence  of  evidence,  the  execu- 
tors shall  be  taken  to  have  acted  in  conformity  with  their  duty ; 
as  when  executors  die  after  the  debts  are  paid,  but  before  the 
legacies  are  satisfied  (o).  So,  as  it  would  seem,  the  assent  of  an 
executor  may  be  concluded  from  the  legatee's  possessing  himself 
of  the  subject  bequeathed,  and  retaining  it  for  some  considerable 
time  without  complaint  by  the  executor  (p) . 

The  assent  of  the  executor  may  also  be  upon  a  condition 
precedent,  as  if  he  should  tell  the  legatee  that  he  will  pay  the 
legacy,  provided  the  assets  are  sufficient  to  answer  all  demands ; 
or  in  the  case  of  a  devise  of  a  term  for  years,  provided  the 
devisee  will  pay  the  rent  in  arrear  at  the  testator's  death ;  and 


2)ool,  L.  E.  10  Q.  B.  81.  But  where 
there  is  a  bequest  of  a  number  of 
articles,  as  stock-in-trade  or  plate, 
the  executor  may  properly  withliold 
his  assent  as  to  part :  EUioit  v. 
Elliott,  9  M.  &  W.  23. 

(r)  Com.  Dig.  Admon.  (C.  6). 

(/c)  Goffe  V.  Ilayiuood,  1  EoU. 
Abr.  620,  tit.  Devise  (E.)  pi.  2. 

il)  Com.  Dig.  Admon.  (C.  G)  ; 
1  EoU.  Abr.  620,  tit.  Devise  (E.) 
pi.  3. 


{rn)  Goiifjli  V.  Ilowarde,  3  Biilst. 
122. 

{n)  1  Eop.  Leg.  738,  3rd  edit. 

(o)  See  Cray  v.  WiUis,  2  P. 
Wms.  531,  532. 

(p)  Mathews  on  Presumptions, 
267 ;  3  Preston,  Abstr.  Uo,  2nd 
edit.;  Cole  y.  Miles,  10  Hare,  179. 
This  appears  to  be  a  question  for 
the  jury :  Bichardson  v.  Oifford,  1 
Adol.  &  Ell.  52. 
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in  that  case,  if  the  condition  be  not  performed,  there  is  no 
assent  {q) .  But  it  would  seem  that  if  the  condition  is  such  as 
the  executor  had  no  authority  to  impose,  for  example,  if  he 
should  declare  his  assent,  provided  the  legatee  went  to  York, 
and  there  did  a  thing  for  the  executor's  personal  benefit,  the 
assent  would  be  considered  absolute  (/■).  So  if  the  assent  be  on 
a  condition  subsequent,  as,  provided  the  legatee  will  pay  the 
executor  a  certain  sum  annually,  such  condition  is  void,  and  a 
failure  in  performing  it  shall  not  devest  the  legatee  of  his 
legacy  (s). 

It  must  now  be  inquired  by  whom  the  assent  to  a  legacy  may  By  whom  the 
be  given.  It  has  appeared  in  an  earlier  part  of  this  Work,  that  giy^n.  ^^^ 
a  person  appointed  executor  may  assent  to  a  legacy  before  he 
proves  the  Will  (/),  and  that  even  if  he  should  die  without 
taking  probate,  his  assent  would  be  effectual  {it).  Again,  there 
has  already  been  occasion  to  observe  that  if  several  executors  be 
appointed,  the  assent  of  any  one  of  them  is  sufficient  (,r)  ;  and 
therefore  if  there  be  a  legacy  to  one  of  several  executors,  he  may 
take  it  of  his  own  assent,  without  the  others  (//).  Further,  the 
efficacy  of  an  assent  by  an  administrator  durante  niiuore  cefate,  in 
case  of  an  infant  being  constituted  executor  (s),  has  been  else- 
where previously  considered  in  this  Treatise. 

At  law,  after  an  assent  by  the  executor  to  a  specific  legacy,  Effect  of 
the  interest  in  the  chattel  bequeathed  vests  in  the  legatee  {a),  so  '^^^^^<^- 
that  he  may  bring  ejectment  {b),  or  trover  (<?),  to  recover  it,  even 
against  the  executor  himself.  And  there  has  already  been  occa- 
sion to  show  {d),  that  an  executor  who  has  assented  uncon- 
ditionally to  a  specific  bequest  of  the  testator's  leaseholds,  is  not 
entitled,  in  a  Coui^t  of  Equity,  to  require  an  indemnity  out  of 
the  testator's  general  estate  in  respect  of  his  covenants  contained 
in  the  leases. 


((?)  Wentw.  Off.   Ex.    429,    14tli  Aclmon.  (C.  8);   Toionson  r.  TicJceU, 

edit.  3  B.  &  A.  31,  40. 

(r)  EllioU  V.  Ellioft,  9  M.  &  W.  (2)  A}ite,  p.  393. 

28,  23er  Parke,  B.  (a)  Ante,  p.    701,  note  (A) ;    Doe 

(s)  Wentw.    Off.   Ex.  429,    14th  v.   Guij,   3  East,   120.      See,  as  to 

edit.  leaseholds,  lie  Culcerhousc,   [1896] 

{t)  Ante,  p.  220.  2  Ch.  251. 

(w)  Ibid,  {b)  Doe  v.  Guy,  supra. 

{x)  Ante,  p.  718.  (c)  WiUkims  v.  Lee,  3  Atk.  223. 

(V)  1  EoU.  Abr.  618;  Devise  (B.)  {d)  Ante,  p.    1081;    SJiadbolt  v. 

pi.    2 ;    Perk.    s.    572 ;    Com.  Dig.  Wood/all,  2  Coll.  30. 
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If  there  be  a  siieclfic  bequest  to  the  executor  himself  in  trust, 
and  he  assents  to  it,  the  thing  bequeathed  tliereupon  ceases  to 
be  a  part  of  the  testator's  assets,  and  the  executor  becomes  a 
trustee  of  it  for  those  who  are  beneficially  interested  {c). 
In  what  cases  It  is  likewise  true,  as  a  general  proposition,  that  if  an  executor 
be*^retracti^^^  °^^®  assent  to  a  legacy,  he  can  never  afterwards  retract  (./') ;  and 
notwithstanding  a  subsequent  dissent,  a  specific  legatee  has  a  right 
to  take  the  legacy,  and  has  a  lien  on  the  assets  for  that  specific 
part,  and  may  follow  them  {g) .  But  if  the  assent  has  not  been 
completed  by  payment,  in  the  case  of  a  general  legacy,  or 
possession,  in  that  of  a  specific  one,  and  its  recall  is  not 
attended  with  injury  to  a  third  person,  as  to  a  bond  fide  pur- 
chaser from  the  legatee  on  the  faith  of  such  assent,  it  seems  only 
reasonable,  that  the  executor  under  particular  circumstances, 
should  have  the  power  of  retracting  it ;  as  where  he  assents 
upon  a  reasonable  ground  for  considering  that  the  assets  are 
sufficient  to  answer  all  demands,  but  unknown  debts  are  un- 
expectedly claimed,  which  occasion  a  deficiency  (//).  Moreover, 
if  the  assent  has  been  completed  by  payment  or  possession,  and 
ofiericards  debts  appear,  of  which  the  executor  had  no  previous 
notice,  he  may  compel  the  legatee  to  refund  (/). 
Eelation  of  The  asscut  of  an  executor  shall  have  relation  to  the  time  of 

of  testator.  ^^  testator's  death  :  Hence,  in  the  case  of  a  devise  of  a  term  of 
years  in  tithes,  in  an  advowson,  or  in  a  house  or  land,  if  after 
the  testator's  death,  and  before  the  executor's  assent,  tithes  are 
set  out,  the  church  becomes  void,  or  rent  from  the  undertenant 
becomes  payable,  the  assent  by  relation  shall  perfect  the  legatee's 
title  to  these  several  interests  (A-).  So  such  assent  shall  by 
relation  confirm  an  intermediate  grant  by  the  legatee  of  his 
legacy  (/). 

(e)  Dixy.  Burford,  19  Beav.  409.  poiind  any  part  of  such,  appropriated 

(/)  "Wentw.  Off.  Ex.  415,  14tli  assets  to  meet  a  debt  from  the  legatee 

edit.;    Com.   Dig.  Adm^on.   (C.  8).  to  the  general  estate  of  the  testator: 

The  author  of   "The  Office  of  an  Ballard  x.  Marsden,  14  C.  D.  374. 

Executor "    expresses   his    opinion  {g)  Mead  v.  Orrery,  3  Atk.  238  ; 

that  an   assent  cannot  be   after  a  Toller,  311. 

disassent,  but  thinks  the  question  (7i)  See  1  Eop.  Leg.  743,  3rd  edit. 

doubtful:  p.  415  et  seq.,  14th  edit.  (i)  See|wsf,  p.  1188;  Doe  v.  Guy, 

So,  if  executors  have  set  apart  and  3  East,  123  ;  ante,  p.  701,  note  (//). 

appropriated  assets  to  meet  a  legacy,  (A-)  Wentw.    Off.    Ex.  445,   446, 

and  have  admitted  to  the  legatee  14tli  edit. ;    Saundeis'   Case,  5  Co. 

that   such  appropriation   has  been  12,  h. 

made,   they  cannot  retain  or  im-  (?)    Toller,    311.       This    is    put 
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In  a  case  of  a  legacy  bequeathed  to  the  executor,  the  union  of  Executor's 
the  two  characters  of  executor  and  legatee  in  one  person  makes  own^leo-acy^- 
no  difference ;  for  his  assent  is  as  necessary  to  a  legacy  vesting 
in  him  in  the  capacity  of  legatee,  as  to  a  legacy  vesting  in  any 
other  person  {m)  :  and  that  on  the  same  principle,  viz.,  that  until 
he  has  examined  the  state  of  the  assets,  he  is  incompetent  to 
decide  whether  they  will  admit  of  his  taking  the  thing  be- 
queathed as  a  legacy,  and  whether  it  must  not  of  necessity -be 
ajjplied  in  satisfaction  of  debts  [u). 

His  assent  to  his  own  legacy  may,  as  well  as  his  assent  to 
that  of  another  legatee,  be  either  exjDress  or  implied :  He  may 
not  only,  in  positive  terms,  announce  his  election  to  take  it  as  a 
bequest,  but  such  election  may  also  be  implied  from  his  language 
or  his  conduct  (o) .  The  rule  as  to  the  latter,  as  laid  down  by 
Gibbs,  C.  J.,  Doe  v.  Stiirges  {])),  is  that  "if  an  executor,  in  his 
manner  of  administering  the  property,  does  any  act  which  shows 
he  has  assented  to  the  legacy,  that  shall  be  taken  as  evidence  of 
his  assent ;  but  if  his  acts  are  referable  to  his  character  of  execu- 
tor, they  are  not  evidence  of  assent  to  the  legacy." 

Therefore,  if  the  executor  say  that  he  will  have  the  legacy 
according  to  the  Will  (q)  ;  or  if  by  deed  reciting  that  he  has  a 
term  for  years  by  devise,  he  grant  it  over  (r) ;  this  will  amount 
to  an  assent  to  take  it  as  legatee.  So  if  he  take  the  profits  of  a 
term  to  his  own  use  (.s),  or  repair  the  tenement  bequeathed  at 
his  own  expense  (/),  or  if  he  exclude  a  co-executor  from  a  joint- 
occupancy  of  a  term  with  him  (ii),  all  these  acts  indicate  an 
assent  to  the  bequest.  So  if  a  term  of  years  be  devised  to  the 
executor  for  life,  and  afterwards  to  A.  B.,  if  the  executor  say 
that  A.  B.  will  have  it  after  him,  that  implies  an  election  to  take 
it  as  legatee  (,r) .  In  like  manner,  if  he  perform  a  condition  or 
trust  annexed  to  the  devise  ;  as  if  a  lessee  for  years  devise  his 

doubtingly  in  Wentw.  Off.  Ex.  69,  Oarrett  v.  Lister,  1  Lev.  25. 

445, 14tli  edit. ;  and  see  the  remark  (r)    Com.    Dig.    Admon.    (C.    6). 

of  Gibbs,  C.  J.,  at  the  conclusion  of  So  if  he  dispose  of  it  by  his  own 

his  judgment   in   Doe   v.    Sturges,  Will  :    Fenton   v.    Clegg,    9  Exch. 

7  Taunt.  223.  680. 

(to)  Toller,  345.  (s)  Com.  Dig.  Admon.  (C.  6). 

{n)   Wentw.    Off.    Ex.    67,    68,  \t)  Com.    Dig.    Admon.    (C.    6); 

14th  edit.  ;  ToUer,  345.  Cheyney  v.  Smith,  1  Leon.  216. 

(o)  Toller,  345;  Fenton  v.  Ghgg,  [u)  Anon.,  Dyer,   277,  h;    Com. 

9  Exch.  680.  Dig.  Admon.  (C.  6). 

{p)  7  Taunt.  223.  (a-)  Garrttt  v.  Lister,  1  Lev.  25; 

[q)  Com.   Dig.   Admon.   (C.   6) ;  Com.  Dig.  (C.  6). 

W.E. — VOL.  II.  4  C 
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term  to  liis  executor,  on  condition  of  his  paying  10/.  a  year  to 
J.  S.,  which  he  pays  accordingly ;  tliis  payment  amounts  to  an 
election  on  his  part  to  take  the  lease  as  a  legacy,  and  it  is  in 
law  an  execution  of  the  legacy  for  ever ;  for  he  who  performs 
the  charge  of  a  thing,  claims  the  benefit  which  is  annexed  to 
it  (//).  Again,  an  assent  to  take  part  as  a  residuary  legatee, 
is  an  assent  also  to  take  the  whole  residue  in  the  same 
character  (::) .  On  the  other  hand,  if  the  executor  merely  say, 
that  the  testator  "  left  all  to  him  "  (r/),  this  will  not  amount 
to  an  election  to  take  as  legatee.  Further,  if  the  executor 
demise  a  term  bequeathed  to  him  by  the  description  of  executor, 
this  cannot  be  construed  into  an  assent,  because  the  act  is 
consistent  with  his  power  and  character  as  executor  {h)  :  And 
even  a  lease  by  him  in  his  own  name,  if  the  lease  be  in  its 
terms  inconsistent  with  his  title  as  legatee,  will  not  amount  to 
an  assent  to  take  as  legatee  (c)  :  It  is  a  rule,  that  it  is  not 
sufficient,  to  constitute  an  implied  assent,  to  show  that  the  act  is 
equally  applicable  to  the  title  of  legatee  as  to  the  character  of 
executor  {d). 

Until  the  executor  has  made  his  election,  either  express  or 
implied,  he  shall  take  the  legacy  as  executor,  though  all  the 
debts  have  been  paid  independently  of  such  bequest  [a:-). 
EflPect  of  exe-  With  regard  to  the  effect  of  entri/  by  the  executor  into  pos- 
intopo^ssession  ^cssion  of  a  term  of  years  bequeathed  to  him  the  following  dis- 
of  a  term  tinction  exists  :  Where  the  entire  term  is  given  to  the  executor, 
to  him.  9-11  entry  will  amount  to  an  election  to  take  as  legatee  :  But 

where  a  sole  executor,  or  one  of  several  executors,  takes  an 
interest  in  a  leasehold  estate  for  life,  or  any  partial  interest,  he 
must  do  something  more  than  enter,  in  order  to  give  assent  to 
his  legacy  (/).  There  is  a  substantial  reason  for  this  distinc- 
tion ;  for  if  his  general  entry  on  his  life  estate  were  an  election 


{]])  Paramour  Y.  Yardley,  Plowd.  {d)  Ihid.  217.     See  also  Trail  y. 

544 ;  Com.  Dig.  Admon.  (0.  6).  Bull,   1  Coll.   360,  per   K.    Bruce, 

(z)  HinsoiiY.  Button,  2  EoU.  Eep.  V.-C,  accord. 

158.  {(')  Com.  Dig.  Admon.  (Co);  cf. 

(rO  1    Eoll.    Abr.    620,    Devise,  ^^  Venn  and  Furze's  Contract,  imi:\ 

(D.)   pi.    6;     Com.    Dig.    Admon.  ^   ^^-    ^^^-    ^^^  '^^  ^'    ^''''''^^'' 

)(^  ^^/                                 °  Contract,  [1903]  1  Ch.  65. 

'  f  (/)  Boe  V.  Sturges,  7  Taunt.  217, 

(6)  Chryney  y.    Smrth,    1    Leon.  321 ;    S.  P.,  jm'  Parke,  J.,  Boe  y. 

316;  Com.  Dig.  Admon.  (C.  7).  ^,^^^^;^^^^^   3  ^    ^   ^^^i_    ^^^^     g^^ 

(c)  Boe  V.  Sturges,  7  Taunt.  222.  Touchs.  457,  contra. 
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to  enter  as  legatee,  it  would  necessarily  confirm  the  remainder 
devised  over  (g)  :  and  that  might  happen  in  cases  wherein  he 
might  want  the  estate  in  remainder  for  sale,  in  order  to  pay 
the  testator's  debts :  Such  an  assent  would  be  a  devastavit 
in  the  executor,  which  might  be  a  grievous  hardship  to  him : 
But  if  the  devise  to  him  be  absolute,  the  same  reason  does 
not  exist;  for  he  has  the  value  of  the  whole  term,  as  an 
equivalent,  to  indemnify  himself  against  the  consequences  of  the 
devastavit  [h). 

In  Doe  V.  St  urges  (/),  the  law  on  this  subject  was  fully  con- 
sidered by  the  Court  of  Common  Pleas  :  In  that  case  the 
testator  bequeathed  a  term  of  years  to  his  nephew  Samuel 
Haynes  for  life,  with  remainder  over,  appointing  Samuel  and 
two  other  persons  trustees  and  executors,  with  power  for  Samuel 
dm-ing  life,  and  afterwards  for  the  surviving  executors  and 
trustees,  to  demise  the  lands  for  twenty-one  years :  Samuel 
alone  entered  upon  the  property  at  the  testator's  death,  and 
demised  it  for  fourteen  and  forty-two  years,  reserving  the  rent 
to  himself,  his  executors,  &c. :  He  also  made  the  contract  for 
this  lease  in  his  own  name,  and  disposed  of  the  estate  by  his 
Will,  one  of  his  co-executors  being  alive  :  The  estate  was 
claimed  by  the  plaintiff,  deriving  title  under  the  Will  of  the 
first  testator,  in  opposition  to  the  interest  of  the  defendant,  a 
purchaser  from  the  lessee :  The  lease  could  not  be  supported 
under  the  power,  and,  as  a  demise  by  a  mere  tenant  for  life, 
it  determined  upon  his  death ;  but  as  a  lease  by  one  of  several 
executors,  it  might  be  supported,  unless  the  executor  Samuel  had 
previously  assented  to  the  devise  himself :  In  that  event,  the  legal 
interest  in  the  term  in  remainder  after  his  death  vested  in  the 
devisees  over,  which  entitled  them  to  recover ;  since  the  demise 
by  the  executor,  in  the  character  of  a  legatee,  could  only  continue 
during  his  life  :  But  the  Court  decided,  that  neither  his  entering 
into  the  land,  nor  his  sole  lease  reserving  rent  to  himself  and  his 
executors  (which  was  alike  inconsistent  with  his  interest  as 
tenant  for  life,  and  his  duty  as  executor),  should  be  deemed  an 
assent  to  the  legacy ;  and  that  the  lease  should  therefore  take 
effect  for  the  whole  forty-two  years,  out  of  the  lessor's  legal 
interest  as  executor. 

(.7)  See  ante,  p.  1105.  221,  by  Gibbs,  C.  J.,  514. 

{h)  Doe  V.  Stunjes,  1  Taunt.  217,  (0  7  Taunt.  217. 

4c2 
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In  tlie  case  of  the  Att.-Gen.  v.  Potter  (A-),  a  testator  bequeathed 
a  leasehold  house,  aud  his  residuary  estate,  to  his  wife,  and 
John  Lane  and  James  Potter,  whom  he  appointed  his  executrix 
and  executors,  in  trust  to  permit  his  said  wife  to  receive  the 
rents,  interests  and  profits  for  life,  and  afterwards  to  pay  certain 
legacies,  and  the  residue  was  given  to  Ann,  the  wife  of  the  said 
James  Potter,  and  thi'ee  others,  or  such  of  them  as  should  be 
living  at  his  death :   The  widow,  with  the  permission  of  her  co- 
executors,  retained  possession  of  the  house  during  her  life,  and 
Ann  Potter,  together  with  the  three  others,  executed  a  deed, 
whereby  they  agreed  to  take  as  tenants  in  common ;   and  it  was 
also  executed  by  James  Potter  the  executor,  and  husband  of 
Ann ;  And  it  was  held  by  Lord  Langdale,  M.  P.,  that  no  assent 
to  the  legacy  of  the  house  in  remainder  had  been  constituted  by 
these  facts. 

However,  an  entry  by  an  executor,  to  whom  a  partial  interest 
only  in  a  term  of  years  had  been  bequeathed,  may,  accompanied 
by   other    circumstances,    amount   to   an    election   to   take   as 
legatee :    As  where  an  executor,  devisee  for  life  of  a  term  of 
years,  enters  upon  the  lands,  explaining  the  act  by  a  declaration 
that  he  claims  the  estate  as  devisee  for  life  (/).     So  where  a 
lease  is  devised   to  an  executor,  during   the  minority  of  the 
testator's  eldest  son,  to  the  intent  that  with  the  profits  he  should 
educate  all  the  children,  and  the  residue  of  term,  after  the  son 
attains  twenty-one,  is  given  to  him  ;  the  entry  of  the  executor 
generally,  coupled   with  an   application   by  him  of   the  rent 
in  educating  the  children,  will  amount  to  an  assent,  not  only  to 
the  devise  to  himself,  but  of  the  residue  of  the  term  to  the 
eldest  son  [m).     In  Doe  v.  TatcheU{n)y  a  testator  bequeathed  a 
term  in  premises  to  P.  Sharp,  his  executors,  &c.,  in  trust  to  sell 
and  dispose  of  the  same,  as  might  seem  most  advantageous,  and 
apply  the  proceeds  to  the  maintenance  of  the  testator's  son 
during  his  life  :  He  bequeathed  the  remainder  after  the  son's 
decease  to  such  uses  as  the  son  should  by  his  Will  appoint ;  and 
he  appointed  Sharp  his  executor :    When  the  testator  died,  his 
journeyman  was  managing  his  business  on  the  premises,  as  he 
had  done  for  some  years,  and  the  testator's  son  also  resided 

{h)  5  Beav.  164.  (?n)  Paramour  v.  Tardley,'Plo'wd, 

539.      See  also    Yoiuig  \.  Holmes, 
{I)  WeJcden   v.  EVdngton,   Dyer,       i  gtva.  7io. 

358,  h,  359,  {n)  3  B.  &  Adol.  675. 
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there :  At  the  funeral,  Sharp  said,  in  presence  of  the 
journeyman  and  other  persons,  "  The  house  is  young  Batten's 
(meaning  the  son's),  Tatchell  (the  journeyman)  must  stay  in 
the  house  and  go  on  with  the  business,  but  young  Batten  must 
have  a  biding  place : "  Tatchell  accordingly  continued  on  the 
premises,  carrying  on  the  business,  paying  no  rent,  but  main- 
taining the  testator's  son  who  was  weak  in  intellect  and  unable 
to  provide  for  himself :  Sharp  lived  twenty  years  afterwards, 
and  did  not  interfere  further  with  the  property :  And  the  Court 
of  King's  Bench  held,  that  that  was  a  sufficient  evidence  of 
a  disposal  of  the  property  by  Sharp  according  to  the  trusts 
in  the  Will,  and  that  he  had  assented  to  take  under  the  Will  as 
legatee  in  trust,  and  not  as  executor  (o). 

This  decision,  it  may  be  observed,  demonstrates  that  it  is  not 
essential  for  the  efficacy  or  validity  of  an  assent  to  a  bequest 
that  it  should  confer  a  legal  interest,  or  affect  the  mere  legal 
title  to  the  subject  of  the  bequest :  And  accordingly,  in  Trail  v. 
BuU{p),  where  a  testator  bequeathed  all  his  personal  estate  to 
his  \\dfe,  with  the  exception  of  two  leasehold  houses,  the  rents  of 
which  he  gave  her  for  life,  and  after  her  death  he  directed  that 
they  should  be  sold  and  the  produce  divided  among  his  four 
children,  and  he  appointed  his  wife  and  another  person  his 
executrix  and  executor :  and  upon  his  death  his  wife  entered 
into  possession  of  his  personal  property,  including  the  leasehold 
houses,  and  paid  all  his  debts ;  it  was  held  by  Knight  Bruce, 
Y.-C,  that,  under  the  circumstances  of  the  case,  she  had  assented 
to  the  legacy  to  the  children. 

In  Richards  v.  Brown  (q),  a  testator  bequeathed  to  a  Miss  Executor 
Wade,  whom  he  appointed  executrix,  his  household  furniture  sl^onofchattels 
for  her  life,  and  after  her  death  to  Sarah  Chappie  :  The  testator,  bequeathed  to 
at  the  time  of  his  decease,  which  took  place  in  the  year  1825, 
was  indebted  in  100/.  on  a  promissory  note,  which  he  had  made 
in  the  year  1816,  and  on  which  he  had  regularly  paid  interest 
during  his  life  :  On  his  death,  Miss  Wade  took  possession  of  the 
furniture,  and  continued  to  pay  interest  on  the  note  ujj  to  the 
year  1831  :  On  her  death,  in  the  year  1832,  Sarah  Chappie  took 
possession  of  the  furniture  :    And  it  was  contended  that  Miss 
Wade,  by  so  taking  possession  under  the  bequest  to  her  for  life, 


(o)  See   also   Feiiton   v.    Cleg</,  9       1082. 
Exch.  680.  {q)    3  Bingh.    N.    S.  493,    ante, 

{p)  1  CoU.  352,  affd.  22  L.  J.  Ch.      p.  1082. 
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had  assented  to  the  residuary  bequest  of  S.  Chappie :  But  the 
Court  of  Common  Pleas  held,  that  this  did  not,  under  the  cir- 
cumstances, amount  to  such  an  assent :  And  Tiudal,  C.  J.,  said, 
that  though  an  assent  to  a  particular  estate  in  the  property 
bequeathed  is  an  assent  to  the  estate  in  remainder  also,  yet,  as 
Miss  Wade  might  have  taken  tlie  furniture  either  as  executrix 
or  as  legatee,  and  as  there  was  no  reason  for  presuming  that  she 
took  it  on  the  bad  title  of  a  legatee  while  debts  remained  un[»aid, 
when  she  might  have  taken  it  on  a  good  one  as  executrix,  it 
must  be  intended  that  she  held  it  as  executrix. 

Executor's  as-       If  ^'^  executor  legatee  renounce  probate,  his  assent  to  his  own 
sent  to  his        legacy  will  be  inefiPectual :  and  if  he  take  the  thing  bequeathed 

own  legacy  o     ./  ^  '  ^    _  o         j. 

after  renoun-  without   the   permission  of   the    administrator   ciaa    iedamento 


cm 


onne.ro,  he  will  incur  the  same  liabilities  as  any  other  legatee  so 

acting  (r). 
Assent  of  one       If  One  of  several  executors  be  a  legatee,  his  single  assent  to  his 
of  several  exe-  ^^^  legacy  will  vest  the  complete  title  in  him  U)  :  And  if  the 

cutors  to  his  c>      J  i  \  / 

omi  legacy,     subject  be   entire  and  given   to  all  the  executors,  the  assent 
of  any  one  of  them  to  his  own  proportion  will  be  sufficient  {f). 


SECTION  IV. 

At  icJiat  time  Legacies  are  to  he  paid :  and  hereicith  of 
Bequests  for  Life,  with  remainder  over. 

Legacies  On  the  same  principle  that  the  assent  of  an  executor  to  a 

abk  at  the^"^"  ^^o^^J  ^^  necGssary,  he  cannot,  before  a  competent  time  has 
end  of  a  year  elapsed,  be  compelled  to  pay  it.  The  period  fixed  by  the  ci\T.l 
death.  l^w  for  that  purpose,  which  oiu*  Coiu-ts  have  also  prescribed,  and 

which  is  analogous  to  the  Statute  of  Distributions  (as  will  here- 
after be  seen),  is  a  year  from  the  testator's  death,  during  which 
it  is  presumed  that  the  executor  may  fully  inform  himself  of  the 
state  of  the  property  {n).     But  within  that  period  he  cannot  be 

(r)  Brolcer  v.    Charter,  Cro.  Eliz.  pi.    2,    3 ;     Townson  v.    TicMl,    3 
92.     Andbyreasonof  Stat.  20  &21  B.    &   A.    31,    40;    ante,   jjp.   718, 
Vict.  c.  77,  s.  79  {ante,  p.  205),  the  1107. 
law  is  now  the   same,  where  the  ,.^   ,,  . , 
legatee,  being  one  of  several  execu- 
tors,   renounces,    and    the    others  (»)   TTcwZ  y.  Pejio^re,  13  Yes.  333, 
prove  the  Will.  334;  Pearson  v.  Pearson,  1  Scho.  & 

(s)  1  Roll.  Abr.  618,  Devise  (B.),  Lefr.  11 ;  ToUer,  312. 
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compelled  to  pay  a  legacy,  even  in  a  case  where  tlie  testator 
directs  it  to  be  discharged  within  six  months  after  his  death  (.r) . 

This  allowance,  however,  to  executors  is  merely  for  con- 
venience, in  order  that  the  debts  of  the  testator  may  be  ascer- 
tained-, and  the  executors  made  acquainted  with  the  amount  of 
assets,  so  as  to  be  able  to  make  a  proper  distribution  of  them  (//) . 
Therefore,  if  the  state  of  the  testator's  circumstances  be  such  as 
to  enable  the  executors  to  discharge  legacies  at  an  earlier  period, 
they  have  authority  to  do  so  (s) . 

Again  where  a  legacy  was  given  to  A.  to  be  paid  at  twenty- 
one,  and  if  he  should  die  before  attaining  that  age,  then  to  B., 
and  A.  died  before  twenty- one,  several  years  after  the  testator ; 
it  was  holden  that  B.  was  entitled  to  receive  the  legacy  imme- 
diately upon  the  death  of  A. :  for  although  it  was  objected,  that 
this  being  a  new  substantive  legacy  to  B.,  the  executor  ought  to 
have  a  year's  time  for  the  payment  of  it,  yet  the  Court  held 
that  the  year's  time  must  be  intended  to  be  from  the  death  of 
the  testator ;  whereas  in  this  case  the  testator  had  been  dead 
much  longer  («) . 

According  to  the  ordinary  practice  in  an  action  to  administer  Practice  in  an 
the  assets  of  a  deceased  testator,  the  Court  in  the  first  place  tio^TTi^n' 
waits  until  all  the  claims  on  the  estate  are  settled,  and  until  the 
clear  fund  is  ascertained ;  and  then  the  particular  legatees  are 
paid  {h)  :    They   are   paid   their   principal,    and   if   entitled   to 

{x)  See  Benson  \.  Maude,  6 'M.add.  R.  241,  "  whicli  prevents  exocu- 
15.  In  BrooJce  v.  Lewis,  6  Madd.  tors,  if  tliey  clioose,  from  paying 
358,  the  testator  gave  certain  Icga-  legacies,  or  handing  over  the  rosi- 
cies,  which  he  directed  to  be  j)aid  due,  within  the  year :  and  if  it  is 
within  six  months  after  his  de-  clear,  currente  anno,  that  the  fund 
cease  ;  and  he  dii-ected  the  residue  for  the  payment  of  debts  and  lega- 
to be  divided  among  ^  certain  per-  cies  is  suflBcient,  there  can  be  no 
sons  named,  or  such  of  them  as  inconvenience  in  so  doing."  His 
should  be  living  at  the  time  the  same  Lordshij)  also  observed,  on  another 
should  he  distributed :  And  it  was  occasion,  that  if  a  case  was  pro- 
bolden  that  the  residue  was  to  be  duced  in  which  it  was  quite  clear 
divided  among  the  legatees  named,  that  there  were  no  debts,  the  Court 
who  were  living  at  the  end  of  one  would  give  the  fund  to  the  party, 
year  after  the  death  of  the  testator.  notwithstanding     there     had     not 

{y)  Garthshore  v.  Chalie,  10  Yes.  been   a  lapse    of    twelve  months : 

13.  Garthshore  v.  Chalie,  10  Ves.  13. 

(z)  Pearson  v.  Pearson,  1  Scho.  &  (a)  Laundy    v.    WiUiams,    2    P. 

Lefr,  12,  by  Lord  Eedesdale.     "I  "Wms.  478. 

know  of  no  case,"  said  Lord  Eldon,  {b)  Thomas     v.    Montgomery,    1 

in  Angerstein  v.  Martin,  1  Turn.  &  Euss.  &  M.  737. 
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Legacy 
subject  to  a 
divesting 
contingency. 


Annuity. 


Interest,  they  are  paid  interest  at  the  rate  of  four  per  cent,  up 
to  that  time  (c). 

But  if  it  clearly  appears,  that  a  surplus  will  remain,  after 
discharging  all  the  testator's  debts  and  liabilities,  although  the 
exact  amount  of  the  surplus  cannot  be  ascertained  for  a  con- 
siderable time,  the  Court  will,  by  anticipation,  du-ect  propor- 
tional payments  to  be  made  to  pecuniary  legatees,  as  far  as  that 
can  be  done  with  safety  to  the  creditors  {d). 

In  a  case  (r)  where  it  appeared,  upon  affidavits,  that  the  estate 
was  large,  with  but  few  debts  or  charges  thereon,  the  Court 
ordered  the  jointure  of  the  widow  of  the  testator  and  annuities 
given  by  his  Will,  to  be  paid  out  of  the  income  of  the  estate, 
before  deeree,  but  refused  to  direct  the  payment  of  the  pecuniary 
legacies. 

Where  a  legacy  is  given  generally,  subject  to  a  limitation 
over  upon  a  subsequent  event,  the  devesting  contingency  will 
not  prevent  the  legatee  from  receiving  his  legacy  at  the  end  of 
the  year  from  the  testator's  death  ;  and  he  is  not  bound  to  give 
security  for  repayment  of  the  money,  in  case  the  event  should 
happen :  Thus  where  a  legacy  was  given  on  condition  to  be  void 
in  case  the  legatee  should  succeed  to  an  estate  in  the  event  of 
the  death  of  A.  without  issue  of  her  body,  payment  was  decreed 
in  the  lifetime  of  A.,  and  without  security  for  refunding  (/). 
But  where  a  legacy  was  given  to  a  father,  on  condition  that  he 
did  not  interfere  with  the  education  of  liis  daughter ;  on  a  bill 
by  the  father,  for  his  legacy,  the  Court  required  from  him 
security  to  that  effect,  to  be  approved  by  the  Master,  and 
directed  the  costs  of  the  proceedings  to  be  paid  out  of  the 
legacy  {g). 

If  an  annuity  be  given  by  Will,  it  shall  commence  imme- 
diately from  the  testator's  death,  and  consequently  the  first  pay- 
ment shall  be  made  at  the  expiration  of  a  year  next  after  that 
event  (//) .    Where  an  annuity  is  expressly  directed  to  commence 


(c)  See  E,  S.  C.  1883,  Ord.  LV. 
r.  64 ;  Re  Gardner,  67  L.  T.  552 ; 
Be  Camphell,  [1893]  3  Ch.  468;  Re 
Inman,  ibid.  518 ;  Re  Snaith,  71 
L.  T,  318. 

{d)  Tliomas  v.  Montgomery,  1 
Euss.  &  M.  729.  But  th.e  legatees 
are  not  entitled  to  have  the  fund 
appropriated,  subject  to  the  even- 


tual demands  established  :  see 
E.  S.  0.  1883,  Ord.  L.  r.  9. 

(e)  Dighy  v.  Boycatt,  4  Hare, 
444. 

(/)  Fawhes  v.  Gray,  18  Ves.  131. 
See  also  Griffiths  v.  Smith,  1  Ves. 
97 ;  1  Eop.  Leg.  752,  3rd  edit. 

(g)  Colston  v.  Morris,  6  Madd.  89. 

(A)  By  Lord  Eldon,  in  Gibson  v. 
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within  the  year,  as  at  the  first  quarter-day  after  the  testator's 
death  [i),  or  where  an  annuity  is  given  with  a  direction  that  it 
shall  be  paid  monthly  {k),  the  money  will  be  due  at  the  first 
quarter-day  in  the  former  case,  and  at  the  end  of  the  first  month 
after  the  testator's  death,  in  the  latter,  although  not  payable  by 
the  executor,  till  the  end  of  the  year.  Where  a  testator  gives 
an  annuity  to  A.  for  life,  and  directs  the  first  payment  to  be 
made  within  one  month  from  his,  the  testator's  death,,  the 
annuity  commences  from  the  death  of  the  testator  ;  and  though 
the  first  year's  payment  is  due  at  the  appointed  time,  the  pay- 
ment for  the  second  year  does  not  become  due  till  the  end  of 
the  year  (/).  Where  a  testator  gives  an  annuity  to  A,  for  life, 
payable  quarterly,  the  first  payment  to  be  made  within  eighteen 
months  after  his  death ;  the  annuity  does  not  commence  till 
fifteen  months  from  the  death  of  the  testator  {m) . 

A  distinction  was  taken  by  Lord  Eldon,  in  Gibson  v.  Bott  {ii),  Bequebts  for 
between  an  annuity  and  a  learacy  for  life  :  "  If  an  annuity,"  j^*''  ^'t'™am- 

j  o      ./  ^ '      (igr  over : 

said  his  Lordship,  "  is  given,  the  first  payment  is  made  at  the 
end  of  the  year  from  the  death ;  but  if  a  legacy  is  given  for 
life,  with  remainder  over,  no  interest  is  due  till  the  end  of  two 
years.  It  is  only  interest  of  the  legacy ;  and  till  the  legacy  is 
payable,  there  is  no  fund  to  produce  interest"  (o). 

However,    a  different   doctrine    prevails   with   respect  to   a 
bequest  of  the  residue  of  personal  estate  for  life,  with  remainder 

JBott,  7  Ves.  96,  97,  and  in  Fearns  tenant  for  life  of  tlie  residue,  and 

V.  Young,  9  Ves.  553 ;    Stamper  v.  the  annuities  be  payable  only  from 

Pickering,    9   Sim.    176.      See  also  tbe  end  of  one  year  after  the  tes- 

Houghton  v.   FrauMin,   1    Sim.    &  tator's  death." 

Stu.  392,  where  Sir  J.  Leach  ob-  (,-)  g^^^gr^  y_  Prestaye,    3   Madd. 

Berves  that,  as  a  Will  speaks  at  the  \qi^ 

death   of  a  testator,    it    must    be  (/,)  Houghton  v.  FrankJin,  1  Sim. 

intended  that  the  pajnnent  of  an  ^  g^^_  3C)q_ 

annual  sum  ffiven  by  it  is  to  com-  n\    t     ■  t  c  -d 

°  •'  U)  Irvin  V.  Ironmonger,  2  Jbiuss. 

mence    from    that    period,    unless       „  -^    ..-.^ 

there    be    some    circumstances    or 

expressions  in  the  Will  to  control  ^™''       ^''  ' 

that  intention.      But  in  Storer  v.  (")  "  ^es.  89,  96. 

Prestage,  3  Madd.  168,  his  Honour  (o)  It  is  a  doubtful  point  whether 

said    that    "  when    annuities    are  a   sum   of  money,   directed   to   be 

give7i  out  of  a  residue,  and  there  is  placed  out  to  produce  an  annuity, 

no  time  of  payment  mentioned  in  is  to  be    considered    as   a   legacy 

the   Will,    it    may  be   questioned  payable  at  the  end  of  a  year,  or 

whether  the  principle  must  not  be  as   an   annuity,  payable  from  the 

the    same    as    if    there  were  one  death :  ibid.  97. 
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Eule  in 

Dimesv.  Scott : 
direction  to 
convert : 


over.  The  later  decisions  have  established  that  the  person 
taking  the  residue  for  life  is  entitled  to  the  income,  in  some 
shape  or  other,  from  the  death  of  the  testator  {p) .  The  executors, 
when  they  have  dealt  with  the  estate,  will  bo  taken  by  the  Court 
as  having  applied  in  payment  of  debts,  legacies,  and  other 
charges  such  portion  of  the  fund  as,  together  with  the  income 
of  that  portion  for  one  year,  was  necessary  for  the  payment 
thereof  {q).  And  when  eventually  the  whole  estate  is  realised, 
it  becomes  necessary  to  ascertain  retrospectively  what  was  tlie 
residue  at  the  end  of  the  year,  attributing  a  due  proportion  of 
the  sum  realised  after  the  end  of  the  year  to  capital  and  a  due 
proportion  to  interest  (r). 

Some  difficulty,  however,  exists  in  applying  this  doctrine  in 
instances  where  the  testator  has  directed  the  residue  to  be 
invested  in  specified  secuiities. 

The  principle  in  Dimes  v.  Scott  (s),  it  is  now  established,  is 
that  applicable  {t).  There  the  testator  directed  the  residue  of 
his  personal  estate  to  be  converted  into  money,  and  invested  in 
government  or  real  securities  in  trust  for  A.  for  life,  and  after 
his  death  for  B. :  Part  of  the  estate  consisted  of  a  share  which 


(p)  Angerstein  v.  Martin,  1  Tiu'n. 
&  E.  232;  Hewitt  v.  Morris,  1  Tui'n. 
&  E.  241 ;  La  Ttrriere  v.  Buhner, 
2  Sim.  18 ;  Dimes  v.  Scott,  4  Euss. 
195;  Douglas  v.  Congreve,  1  Keen, 
410;  Taylor  v.  Clarice,  1  Hare,  161; 
Macpherson  v.  Macpherson,  1  Macq. 
H.  of  L.  243.  But  see  contra,  Taylor 
V.  Hihhert,  1  Jac.  &  Walk.  308; 
Stott  V.  Hollingworth,  3  Macld.  161; 
Oriffith  V.  Morrison,  1  Jac.  &  Walk. 
311,  note;   and  Amphlett  y.  Parke, 

1  Sim.  275. 

(2)  Allhusen  v.  Whittel,  L.  E.  4 
Eq.  295;  Lanibert  y.  Lambert,  L.  E. 
16  Eq.  320. 

(r)  Wrightivich  v.  Lord,  6  H.  L.  C. 
226 ;  see  Ft.  in.  Bk.  iii.  Ch.  v.  §  i. 
p,  1192.  This  rule  was  applied  to 
real  estate  in  Marshall  v.  Crotvther, 

2  C.  1).  199 ;  following  Barnes  v. 
Bond,  32  Beav.  653,  and  disap- 
proving Oreisley  v.  Earl  of  Chester- 
field, 13  Beav.  288. 


(s)  4  Euss.  195. 

{t)  In  Morgan  v.  Morgan,  14 
Beav.  72,  92,  Eomilly,  M.  E.,  not 
only  considered  himseK  bound  to 
follow  the  decision  in  Dimes  v. 
Scott,  and  adopted  accordingly  th.e 
principle  there  laid  down,  but 
added  tbat  it  seemed  to  him  to  be 
that  whicb  was  least  oj^en  to  ob- 
jection. See  accord.  Re  Lleivellyn^s 
Trusts,  29  Beav.  171  ;  Tales  y. 
Yates,  28  Beav.  637  ;  Holgute  y. 
Jennings,  24  Beav.  623;  Brown  v. 
Gellatly,  L.  E.  2  Ch.  751;  Porter  v. 
Baddeley,  0  C.  D.  542.  See  also 
Macpherson  v.  Macpherson,  1  Macq. 
H.  of  L.  243.  With  regard  to  tbe 
controversy  wbicb  formerly  existed, 
see  La  Terriere  y.  Buhner,  2  Sim. 
18;  Douglas  y.  Congreve,  1  Keen, 
410 ;  Taylor  y.  Clarke,  1  Hare, 
161  ;  and  Morgan  v.  Morgan,  uhi 
supra,  referred  to  in  earlier  Editions 
of  this  Work. 
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tlie  testator  had  in  an  Indian  loan  bearing  interest  at  ten  per 
cent. :  After  it  had  been  determined  that  a  conversion  ought  to 
have  been  made  into  three  per  cent,  stock  at  the  end  of  a  year  after 
the  testator's  death,  a  qnestion  arose,  whether  the  tenant  for 
life  was  entitled  to  the  interest  actually  made  diu-ing  the  year  : 
and  it  was  held  by  Lord  Lyndhurst,  that  the  tenant  for  life 
should  be  allowed  during  that  period,  in  lieu  of  the  actual 
income,  the  dividends  on  so  much  three  per  cent,  stock  as  the 
proceeds  of  the  property,  if  converted  at  the  end  of  that  year, 
would  have  purchased. 

The  rule  in  Dimes  v.  Scott  applies  where  securities  ought  to  be 
converted,  and  in  such  case  the  tenant  for  life  will  be  entitled 
to  the  dividends  upon  so  much  three  per  cent,  stock  as  the 
proceeds  would  have  purchased  at  the  end  of  the  year. 

When  property  is  given  by  Will  on  trusts  for  conversion  and 
investment,  and  to  hold  the  investments  on  trust  for  a  tenant 
for  life  and  remaindermen,  with  a  discretionary  power  to  the 
trustees  to  postpone  the  conversion,  and  a  provision  that  the 
income  until  conversion  is  to  go  to  the  tenant  for  life,  that  pro- 
vision extends  to  property  (such  as  a  reversionary  interest)  which 
is  not  producing  income  as  well  as  to  property  of  a  wasting 
character  {u). 

The  rule  does  not  apply  where  there  is  a  prohibition  against  rule  not 
conversion  (.r) ,  for  in  such  case,  as  in  the  case  where  the  testator  ^here^there  i 
has  authorised  retention  of  the  fund  in  specified  securities  other  a  prohibition 
than  those  which  a  Court  of  Equity  would  approve,  the  tenant  conversion: 
for  life  is  entitled  during  the  continuance  of  the  investment  to 
the  specific  income  (y). 

Where  there  is  no  prohibition  against  conversion  but  merely  a  rule  appli- 
power  to  delay  conversion,  and  in  the  meantime  to  maintain  the  '^^^^ 
investment  or  user  as  it  was  at  the  testator's  death,  the  property  there  is  a 
must  be  valued  as  of  the  time  of  the  testator's  death,  and  the  deky^co^n- 
tenant  for  life  will  have  three  per  cent,  on  such  value  as  fulling  version. 
within  the  third  division  pointed  out  by  Parker,  V.-C,  in  Meyer 
V.  Siinonsen  (s),  which  divisions  are  the  following  : — First,  where 

{u)  Be  EowUs,  [1900]  2  Cli.  107 ;       Sim.   18  ;    Caldecott  v.   Cahlecoft,   1 
following  Mackie  v.  3Iackie  (1845),       Y.  &  C.  Ch.  312,  337. 
5  Hare,  70.  {z)  5  De  G.  &  S.  723.    See  also  Be 

{X)  Green  v.  Britten,  1  De  G.  ^^I"^^^'"'  W-  N.  (1904).  p.  195.  The 
J   &  S   649  principle  of  the  cases  of  Meyer  y. 

Simonsen,  post,  p.   1123,  note  (m), 

(y)  Broivn  v.  GeUatly,  L.  E.  2  and  Broiun  v.  Qellatly,  uhi  supra, 
Ch.  751 ;  La  Terriere  v.  Bulmer,  2      was,  in    Wentivorth  v.   Wentworth, 
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Time  when 
the  value  of  a 
reversionary- 
interest 
should  be 
calculated. 


tlie  sul)JGct-matter  of  the  bequest  is  either  invested  in  the  funds 
or  in  some  security  of  which  the  Court  approves,  mere  conversion 
is  not  necessary,  and  the  tenant  for  life  takes  tlie  interest  of  the 
fund  as  it  is,  and  the  corpw  belongs  to  those  in  remainder.  The 
second  class  is  where  part  of  the  estate  can  be  sold  and  con- 
verted so  as  not  to  sacrifice  the  interest  of  the  tenant  for  life  or 
of  the  remainderman  ;  such  a  case  is  one  of  partial  conversion 
and  the  proceeds  of  the  part  converted  must  be  laid  out  on  the 
permanent  securities  approved  of  by  the  Court,  of  which  the 
tenant  for  life  will  take  the  interest  and  the  remainderman  the 
corpus.  The  third  class  is  where  the  property  is  so  laid  out  as 
to  be  secure  and  to  produce  a  largo  annual  income,  but  is  not 
capable  of  immediate  conversion  Avithout  loss  and  damage  to  the 
estate  {a).  There  the  rule  is  not  to  convert  the  property  but  to 
set  a  value  upon  it,  and  to  give  the  tenant  for  life  three,  formerly 
four,  per  cent,  on  such  value,  and  the  residue  of  the  income 
must  then  be  invested  and  the  income  of  the  investment  paid  to 
the  tenant  for  life,  but  the  corjnis  must  be  secured  for  the 
remainderman  {h). 

In  calculating  the  value  of  a  reversionary  interest  of  property 
within  the  third  division,  although  generally  tlie  value  is  to  be 
taken  as  at  the  end  of  one  year  from  the  testator's  death 
according  to  tables  of  life  average,  yet  if  the  reversion  has  fallen 
in  before  valuation,  the  estimate  must  be  on  the  assumption  that 
the  reversion  would  fall  in  when  it  actually  did  (c). 


[1900]  A.  C.  163,  applied  by  the 
House  of  Lords  to  rents  and  royalties 
from  mining  leases,  but  their  lord- 
ships did  not  think  that  it  would  be 
expedient  to  hamper  the  Court  by 
laying  down  any  fixed  rule  as  to 
the  rate  of  interest  to  be  allowed  to 
the  tenants  for  life  on  the  estimated 
value  of  the  capital  of  the  property; 
they  therefore  held  that  the  tenants 
for  life  were  entitled  to  receive  out 
of  the  rents  and  royalties  such  an 
annual  sum  as,  in  the  opinion  of 
the  Court,  would,  under  all  the 
circumstances  of  the  case,  be  a  fair 
equivalent  for  the  annual  income 
that  would  have  resulted  if  the 
estate  had  been  converted.  In  Re 
Woods,  [1904]  2   Ch.  4,  a  similar 


case  of  mining  royalties,  Kekewich, 
J.,  allowed  3i  per  cent,  per  annum 
on  the  estimated  value,  and  the  in- 
come of  the  investments  from  time  to 
time  made  of  the  surplus  royalties. 

(a)  As  in  Oibson  v.  Bott,  7  Ves. 
89 ;  Cahlecott  v.  Caldecott,  1  T.  & 
C.  Ch.  312 ;  and  lie  LlewtUyri' s 
Trust,  29  Beav.  171. 

(6)  In  adjusting  the  rights  as 
between  tenant  for  life  and  re- 
niaiudeiTnen  in  respect  of  a  rever- 
sionary interest,  which  ought  to 
have  been,  but  was  not,  converted 
by  trustees,  interest  should  be  cal- 
culated at  3  per  cent. :  Re  Roiclls, 
[1900]  2  Ch.  107;  following  Re 
Goodcnoucjh,  [1895]  2  Ch.  537. 

(c)  Wright  v.  Lambert,  6  C.  D. 
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"With  regard  to  contingent  legacies,  the  tenant  for  life  is  Intermediate 
entitled  to  the  intermediate  income  of  the  fund  set  apart  to  contintent 
meet  them.     That  fund  is  residue  until  it  is  wanted  id').  legacies  forms 

part  of 

It  is,  however,  ohvious,  that  the  language  of  a  Will  may  be  residue, 
such  as  to  entitle  the  tenant  for  life  to  receive  the  actual  income 
of  the  testator's  property  in  specie,  as  it  stood  at  his  death,  and 
nothing  more  or  less  until  the  property  shall  be  actually 
converted,  or  at  all  events,  until  it  might  have  been  so,  but  .for 
improper'  delay  {e) . 

Where  by  a  Will  or  settlement  property  is  directed  to  be  sold  Where  sale  of 
and  converted  and  the  proceeds  held  in  trust  for  one  for  life  and  without  im- ' 
then  for  others,  and  the  sale  is  without  impropriety  postponed,  propriety 
the  person  entitled  to  the  life  interest  in  the  proceeds  of  sale  is  as  tenant  for' life 
regards  real  estate  entitled  to  the  rents  and  profits  until  sale  (,/).  J-g^Jf  ^nd  ^° 

Again,  the  claim  of  the  tenant  for  life  to  any  income  at  all  profits  until 
dm'ing  the  year  may,  of  course,  be  controlled  by  an  opposite 
disposition  of  the  income  before  investment.  Thus,  where  a 
residue  is  directed  to  be  laid  out  in  land,  to  be  settled  on  a  person 
for  life,  with  remainder  over,  and  the  interest  to  aceionntate  until 
the  money  is  so  laid  out,  the  accumulation  shall  cease  at  the  end 
of  the  year  from  the  testator's  death,  and  from  that  period  the 
legatee  for  life  will  be  entitled  to  the  interest  [rj). 

In  Vickers  v.  Seott  (/»),  where  a  testator  directed  a  sale  of  his 
real  estate  with  all  convenient  speed  after  his  death,  and  that 

649;  following  Wilkinson  v.  Duncan,  profits  of  the  real  estate,  until  sale, 

23  Beav.  469.  are    payable    to    the    person    who 

{d)  Allhusen  v.    WhitteU,   L.   E.  ^^^'^^  ^e  entitled  to  the  iucome  of 

4  Eq.  295.    Cf .  Be  Whitehead,  [1894]  the  proceeds  of  sale." 
1  Ch.  678.  (S')  'S'/^^fe// V.  Bernard,  6  Ves.  520 ; 

Stair  V.  MacgiU,  1  BHgh,  N.  S.  662 ; 

(.)  See  Wrey  v.   Smith,  14  Sim.  y.^^^^   ^    Harwood,    12    Sim.   172; 

202;MacA-iev.  mcA.V,  5Hare,70;  y^,^^,^^    ^_    ^^^^^^^^    .   g^^^^    g^.. 

Sparling  v.  Parker,  9  Beav.  524.  Macpherson  v.  Macpherson,  1  Macq. 

(/)  YatesY.  TaiSt's,  28  Beav.  637;  H.  of  L.   249.     See  also  Parry  v. 

Be  Searle,   [1900]   2   Ch.   829.      In  Warrington,  6  Madd.  155  ;   GreisJey 

this     case,     Kekewich,     J.,     said  v.  Lord   Chesterfield,  13  Beav.  288, 

(p.  834),  "  I  do  not  base  my  judg-  as    to   which    case   see,    however, 

ment  upon   the   language  of    this  Marshall  v.  Croivther,  2  C.  D.  199. 

particular  Will,  but  on  the  general  As   to   the  allocation  of  profits  to 

principle  that,  where  there  is  a  trust  interest  and  capital  under  a  partner- 

for  sale  with  a  power  to  postpone  ship  deed,  and  the  effect  on  the  in- 

which  has  been  exercised,  or  where  terest  of  a  tenant  for  life,  see  Straker 

the   sale  without  any   impropriety  v.  Wilsoi,  L.  E.  6  Ch.  503. 
has  been  postponed,  the  rents  and  (h)  3  M.  &  K.  500. 
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the  produce,  togctlKT  with  ])is  residuary  personal  estate,  should 
be  invested,  and  the  dividends  be  paid  to  one  for  life,  and 
further  directed  that  the  trustee  should  stand  possessed  of  the 
trust  moneys  and  rents  and  profits  until  sale  and  investment ; 
and  the  land  remained  unsold ;  Sir  J.  Leach,  M.  II.,  said  that 
the  tenant  for  life,  by  the  clear  language  of  the  Will,  was  not 
entitled  to  the  rents  and  profits  of  the  residuary  real  estate  until 
it  had  been  sold  and  the  produce  invested  :  That  it  was  con- 
sistent with  principle  and  authority,  that  twelve  months  should 
be  considered  as  the  time  within  which  the  sale  might  reason- 
ably have  been  made  :  And  that  from  that  time  the  tenant  for 
life  was  entitled  to  the  rents  of  the  estate. 
Rule  in  With  respect  to  cases  where  the  testator  simply  bequeaths  all 

Dartmouth :      the  residue  of  his  personal  estate  for  life  with  remainder  over, 
no  direction     without  any  direction  to  invest  it  in  any  particular  manner,  it 

"to  convert'  •/     x  ' 

but  property    must  be  observed,  that,  as  between  the  tenant  for  life  and  the 

not^reclTc^uised  remainderman,  where  the  residue  consists  in  part,  or  wholly, 

by  the  Court    of  property  in  its  nature  perishable,  and  daily  wearing  out,  such 

be  continued  :  ^^  leaseholds  (not  specifically  given) ,  the  tenant  for  life  will  not 

be  entitled  to  the  annual  produce  which  the  property  so  wearing 

out  is  actually  making,  but  to  interest  from  the  death  on  the 

estimated  value  {%) .     And  it  is  a  general  rule  (usually  called  the 

rule  in  Hoive  v.  Lord  Dartmouth),  that  where  personal  property 

is  bequeathed  for  life,  with  remainder  over,  and  not  specifically, 

it  is  to  be  converted  into  the  three  per  cents.,  subject,  in  the 

ease  of  a  real  security,  to  an  inquiry,  whether  it  will  be  for  the 

benefit  of  all  parties  :    and  the  tenant  for  life  is  entitled  only 

upon  that  principle  (Z).     And  it  appears  to  be  now  established 

(i)  Gibson  v.   Bott,    1   Yes.    89;  conversion:  5roi<;«  v.  (7e??a%,L.  E. 

Fearns  v.    Yottvg,    9   Yes.   552;    2  2  Ch.  751,  757.     But  wlien  a  tes- 

Eop.    Leg.    298,    Srd     edit.       The  tator  has  himself  expressly  directed 

general  rule  being  that,  where  pro-  what  shall  be  done  with  the  income 

pert}'  is  invested  on  a  security  of  accruing  during  the  i^eriod  of  post- 

a  wasting  character,  that  must  be  ponement,  the  general  rale  does  not 

realised,  or,  if  it  is  not  realised  im-  ;>PPty  •  ^^   Chancellor,  26  C.  D.  42. 

mediately,  then  the  tenant  for  life  And  see  lie  Croivther,  [1895]  2  Ch. 

is  only  entitled  to  interest  on  the  56,  as  to  profits  of  business  pending 

realised  value,  unless  the  testator  sale. 

otherwise    directs,  the    tenant   for  {k)  Howe  v.  Lord  Dartmouth,  7 

life   will   not  got   the  profits  until  Yes.    137,    « ;    ante,    p.    926.     See 

conversion,    merely     because     the  also    Wn'ghtwick    v;    Lord,    6    H. 

trustees    exercise    a    discretionary  L.   C.   217,  228.     Eailway   shares, 

power  given  to  them  to  postpone  tmlcss    within    the    range  of    in- 
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witli  respect  to  the  application  of  this  rule,  that  the  tenant  for 
life  is  to  be  allowed,  as  from  the  death  of  the  testator,  the  income 
of  such  parts  of  the  personal  estate  as  were  at  his  death,  and 
have  remained,  in  a  state  of  investment  which  ought  to  he 
recognised  and  allowed  to  be  contiinied  by  a  Court  of  Ecjuity  (/). 
But  that  with  regard  to  those  parts  of  the  personal  estate  which 
neither  were  at  the  testator's  death,  nor  have  since  been,  in  such 
a  state  of  investment  as  ought  to  be  recognised  and  allowed  to 
be  continued  by  the  Court,  they  must  be  valued  as  at  a  period 
of  one  year  after  his  death  ;  and  interest  at  the  rate  of  three 
per  cent,  per  annum  from  his  death,  on  the  value  so  taken,  must 
be   paid   to   the  tenant   for   life  {m). But  though,  for  the 


vestments  authorised  by  statute 
or  by  the  Will,  must  be  converted  : 
Thornton  v.  Ellis,  15  Beav.  193. 
But  this  general  rule  does  not  apply 
to  i^roperty  of  a  testator  who  makes 
his  Will  and  dies  in  India,  leaving 
jDroperty  and  a  family  there,  unless 
the  parties  come  to  this  country ; 
and  then  the  person  entitled  in  re- 
mainder can  have  the  fund  brought 
here  and  invested :  Holland  v. 
Hughes,  \Q  Yes.  1\\.  Dividends  in 
a  public  company  earned  before  the 
testator's  death,  but  declared  after- 
wards, form  income,  and  not  corj)us  : 
Bates  v.  Mackinley,  31  Beav.  280. 
See  also  McLaren  v.  Stainton,  De 
G.  P.  &  J.  202 ;  reversing  S.  C,  27 
Beav.  460 ;  Gilly  v.  Burleij,  22  Beav. 
618  ;  Loch  v.  Venables,  27  Beav.  598. 
Where  trustees,  without  authority, 
lent  trust  money  at  interest  at  51.  per 
cent.,  it  was  held  that  the  tenant 
for  life  was  entitled  to  the  whole 
interest,  and  that  the  remainderman 
had  no  right  to  insist  that  the  excess 
of  the  interest  beyond  the  dividend, 
which  would  have  been  produced  if 
the  money  had  been  invested  in 
consols,  formed  capital:  Stroud  v. 
Oivyer,  28  Beav.  130.  See  also 
Ibbotson  V.  Elam,  L.  E.  1  Eq.  188; 
Be  Bird,  [1901]  1  Ch.  916.  Of. 
however,  Be  Hill,  54  L.  J.  Ch.  551 ; 


45  L.  T.  (N.  S.)  126. 

[l]  It  should  be  noted  that, 
though  the  general  rule  in  Hotve 
V.  Lord  Dartmouth  remains  in  full 
effect,  yet  it  is  no  longer  absolutely 
necessary  to  invest  either  in  the 
three  per  cents,  or  on  real  security, 
for,  since  the  decision  of  that  case, 
various  statutes  have  enlarged  the 
class  of  securities  in  which  an  exe- 
cvitor  or  trustee  may  invest.  See 
2)ost,  p.  1449. 

(?ii)  Caldecott  v.  Ccddecott,  1  Y.  & 
Coll.  Ch.  C.  312,  737.  See  also 
Turner  v.  Neioport,  2  Phil.  Ch.  C. 
14  ;  14  Sim.  32  ;  Cox  v.  Cox,  L.  E. 
8  Eq.  343  ;     Wilhinson   v.  Duncan, 

23  Beav.  469 ;  Wriglit  v.  Lambert, 
6  C.  D.  649;  Be  Chesterfield's  Trusts, 

24  C.  D.  643  ;  Beavan  v.  Beavan, 
24  C.  D.  649,  note;  Be  Hengler, 
[1893]  1  Ch.  586.  As  to  rate  of 
interest,  see  Be  Goodenough,  [1895] 
2  Ch.  537;  Be  Bowlls,  [1900]  2  Ch. 
107;  Be  Woods,  [1904]  2  Ch.  4, 
ante,  p.  1119,  note  (2).  In  Mtyer 
V.  Simonsen,  5  De  Gr.  &  Sm.  723, 
a  testator  gave  the  residue  of  his 
real  and  personal  estate  to  trustees, 
upon  trust  to  pay  to  his  widow,  or 
permit  her  to  receive,  the  income 
and  profits,  and  after  her  death  he 
gave  the  capital  over.  The  Will 
contained    no   direction   as  to  the 
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purpose  of  determining-  the  amount  of  income  to  wliieh  the 
tenant  for  life  is  entitled,  the  property  must  be  thus  feigned  to 
be  in  a  proper  state  of  investment  at  that  period,  it  does  not 
follow  that  he  can  demand  payment  of  income  to  that  amount, 
until  the  property  in  respect  of  which  it  is  payable  shall  be 
got  in  {n) . 


conversion  of  liis  estate.  Part  of  it 
consisted  of  12,000/.,  invested  in  a 
partnership.  Under  a  stipulation 
in  the  deed  of  partnership,  the 
surviving  partner  gave  a  warrant 
of  attorney  to  the  executors  of  the 
testator,  securing  payment  of  that 
sum  by  instahiients  of  1,500/.  a 
year,  -with  interest  at  5  per  cent,  on 
the  unpaid  balances.  And  it  was 
held  by  Parker,  V.-C,  that  the 
rule  in  Howe  v.  Lord  Dartmouth, 
as  applied  to  this  case,  requiied 
the  trustees  not  to  convert  the  pro- 
perty, but  to  set  a  value  on  it,  and 
to  give  the  tenant  for  life  4/.  per 
cent,  on  the  value,  and  to  invest 
the  residue  of  the  surplus  income, 
paying  the  income  of  these  invest- 
ments to  the  tenant  for  life,  and 
appropriating  the  corpus  to  the 
remainderman.  See  accord.  Re 
LltiveJhjn's  Trust,  29  Beav.  171; 
and  further  ante,  p.  1119,  note  (z). 

[n)  Taylor  v.  Clarke,  1  Hare, 
161,  170. 

This  principle  is  applied  where 
there  is  a  deficiency  in  the  assets. 
Thus,  where  an  obligor  covenanted 
to  pay,  three  months  after  his 
death,  a  fund  to  trustees,  upon 
trust  for  a  tenant  for  life  and 
remainderman,  with  interest  from 
the  date  of  his  death  until  pay- 
ment, and,  several  years  after  the 
obligor's  death,  assets  were  re- 
covered which  were  insufficient  to 
fulfil  the  covenant  and  bond,  it  was 
held  that  a  calculation  must  be 
made  of  what  principal  would,  at 
4     per    cent,    interest    from    the 


obligor's  death,  amount  to  the 
sum  recovered,  and  the  difference 
between  such  principal  and  the 
sum  recovered  paid  to  the  tenant 
for  life :  Cox  v.  Cux,  L.  E.  8  Eq. 
34;j.  The  true  i)riuciple  in  all 
these  cases  is  that  neither  the 
tenant  for  life  nor  the  remainder- 
man is  to  gain  an  advantage  over 
the  other,  and  that  neither  is  to 
suffer  more  damage  in  proportion 
to  his  estate  and  interest  than  the 
other  suffers.  The  two  must  share 
the  loss  in  the  same  waj'  as  they 
would  have  shared  it  had  it  occurred 
when  they  first  became  entitled  in 
possession.  Where  a  fund  is  settled 
upon  tenant  for  life  and  remainder- 
men, and  is  invested  in  accordance 
with  the  powers  of  the  settlement 
upon  a  mortgage,  which  proves  to  be 
insufficient  for  the  payment  of 
principal  and  interest  in  full,  the 
sum  realised  by  the  security  ought 
to  be  apportioned  between  the 
tenant  for  life  and  the  remainder- 
men, in  the  proportion  which  the 
amount  due  for  arrears  of  interest 
bears  to  the  amount  due  in  respect 
of  the  capital  debt :  Be  Atkinson, 
[1904]  2  Ch.  160;  following  Ee 
Moore,  54  L.  J.  Ch.  432,  and  Ee 
Alston,  [1901]  2  Ch.  584,  and  over- 
ruling Ee  Foster,  45  C.  D.  629,  and 
Be  Fhillimore,  [1903]  1  Ch.  942. 
"Where  the  partial  loss  arises  from 
an  unaiithorised  investment,  the 
tenant  for  life  is  entitled  to  such  a 
proportion  of  the  amount  realised 
by  the  unauthorised  investment, 
plus  the  income  he  received  there- 
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The  rule  in  Hoicc  v.  Lord  Dartmouth  amounts  to  this,  that 
where  there  is  a  residuary  bequest  of  personal  estate  (o)  to  he 
enjoyed  by  several  persons  in  succession,  a  Court  of  Equity,  in 
the  absence  of  any  evidence  of  a  contrary  intention,  will  assume 
that  it  was  the  intention  of  the  testator  that  his  legatees  should 
enjoy  the  same  thing  in  succession,  and,  as  the  only  means 
of  giving  effect  to  such  intention,  will  direct  the  conversion  into 


from  during  its  continuance,  as  the 
dividends  lie  would  have  received 
from  the  authorised  investment  in 
the  same  period  bear  to  the  capital 
value  of  the  authorised  invest- 
ment plus  those  dividends,  the 
tenant  for  life  being  liable  to  bring 
into  account  all  income  he  received 
from  the  unauthorised  investment, 
although  not  liable  to  refund :  Re 
Bird,  [1901]  1  Ch.  916  ;  Re  Ora- 
bowsMs  Settlement,  L.  E.  6  Eq. 
12,  is  distinguishable  because  there 
the  intention  was  to  settle  a  specific 
fund  and  not  the  debt,  whatever 
it  might  amount  to.  In  making 
the  valuation  in  cases  where  the 
tenant  for  life  dies  before  the 
assets  are  recovered,  the  valuation 
must  be  made  according  to  the 
fact  and  not  according  to  the 
tables  of  life  average.  See  Wright 
V.  Lamhert,  6  C.  D.  649,  following 
Wilkinson  v.  Duncan,  23  Beav.  469, 
which  was  not  altered  by  Brown  v. 
Oellatly,  L.  E.  2  Ch.  Vol. 

The  principle  applies  where  a  tes- 
tator has  bequeathed  his  residuary 
personal  estate  to  trustees  upon 
trust  for  conversion,  with  power  to 
postpone  such  conversion  at  their 
discretion,  and  to  hold  the  proceeds 
upon  trust  for  a  person  for  life  with 
remainder  over,  and  siich  residue 
includes  outstanding  personal  es- 
tate, the  conversion  of  which  the 
trustees  in  the  exercise  of  their  dis- 
cretion postpone  for  the  benefit  of 
the  estate,  and  which  eventually 
falls  in  some  years  after  the  testator's 
death,  as,  for  instance,  a  mortgage 
W.E. —  VOL.  II. 


debt  with  arrears  of  interest,  or 
arrears  of  an  annuity  with  interest, 
or  moneys  payable  on  a  life  jiolicy. 
Such  outstanding  personal  estate 
should,  on  falling  in,  be  apportioned 
as  between  capital  and  income  by 
ascertaining  the  siun,  which  put  out 
at  interest  at  three  per  cent,  per 
annum  on  the  day  of  the  testator's 
death,  and  accumulating  at  com- 
pound interest  calculated  at  that 
rate,  with  yearly  rests  and  deduct- 
ing income  tax,  would,  with  the 
accumulation  of  interest,  have  pro- 
duced at  the  day  of  receipt  the 
amount  actually  received,  and  the 
sum  so  ascertained  should  be  treated 
as  capital  and  the  residue  as  in- 
come :  Re  ChesterfieliVs  Trusts,  24 
C.  D.  643,  following  Beavan  v. 
Beavan,  ibid.  649,  note ;  Re  Ilobson, 
55  L.  J.  Ch.  422  ;  Re  Floiver,  62 
L.  T.  217  ;  Re  Morlei/,  [1895]  2  Ch. 
738.  Where  trustees  having  a  dis- 
cretionary power  to  postjione  con- 
version never  exercised  their  dis- 
cretion as  to  the  conversion  of  a 
reversionary  interest  which  ought 
to  have  been  sold,  it  was  held  that 
the  fund  must  be  apportioned  on 
the  principle  of  Re  Chesterjjeld's 
Trusts,  interest  being  calculated  at 
the  rate  of  three  per  cent,  per 
annum:  Re  Roivlls,  [1900]  2  Ch. 
107. 

(o)  Semble,  the  rule  apjjlies  only 
where  there  is  a  disposition  by  Will 
of  residuary  personal  estate  given 
as  one  fund  to  be  enjoyed  by  several 
persons  in  succession :  Re  Van 
Stmubmzee.  [1901]  2  Ch.  779. 
4d 
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rule  not 
applicable 
where  bequest 
to  tenant  for 
life  is  specific ; 


nor  where 
intention  is 
indicated  that 
the  property 
should  be 
enjoyed  in 
its  existing 
state. 


permanent  investments  of  a  recognised  cliaracter  of  all  sucli 
parts  of  the  estate  as  are  of  a  wasting  or  reversionary  character, 
and  also  all  such  other  existing  investments  as  are  not  of  the 
recognised  character,  and  are  consequently  deemed  to  he  more 
or  less  hazardous  {p).  This  presumed  intention  of  the  testator 
may  of  course  he  rebutted  by  the  words  of  his  Will.  Accord- 
ingly, where  the  bequest  to  the  tenant  for  life  is  Hpccijic,  the 
legatee  in  remainder  is  not  entitled  to  have  the  property  so  con- 
verted, notwithstanding  that,  by  reason  of  its  being  a  decreasing 
fund,  the  legacies  over  may  altogether  fail  (</).  So  where  the 
bequest  is  not  specif  c,  in  the  strict  sense  of  the  expression,  yet  if 
the  Court  find  in  the  Will  an  indication  of  intention  that  the 
property  is  to  be  enjoyed  in  its  existing  state,  that  intention 
must  be  carried  into  effect,  and  the  property  Avill  be  so 
enjoyed  (r).     The  Coui't  will  find  such  an  intention  much  more 


[p)  Macdonald  v.  Irvine,  8  C.  D. 
101,  112,  per  Baggallay,  L.  J. 

(q)  Vincentx.  Newcombe,  Younge, 
599  ;  Lord  v.  Oodfreij,  4  Madd.  455  ; 
Cocl-rcm  v.  Cochran,  14  Sim.  248 ; 
Bethune  v.  Kennedy,  1  My.  &  Cr. 
114.  And  see  ante,  p.  926.  As  to 
■what  constitutes  a  specific  legacy, 
see  ante,  p.  911  et  seq, 

{r)  Ante,  p.  926 ;  Collins  v.  Col- 
lins, 2  M.  &  K.  702;  Alcock  v. 
Sloper,  2  M.  &  K.  699  ;  Pickering 
v.  Pickering,  4  M.  &  Cr.  289; 
Ooodenough  v.  Tremamondo,  2  Beav. 
512;  Vaughan  v.  Buck,  1  PMl. 
Ch.  C.  75  ;  Harvey  v.  Harvey,  5 
Beav.  134;  Daniel  v.  Warren,  2 
Y.  &  C.  C.  C.  290  ;  HinvesY.  Hinves, 
3  Hare,  609  ;  Cafe  v.  Bent,  5  Hare, 
24 ;  Huhbard  y.  Young,  10  Beav. 
203 ;  Hu7it  V.  Scott,  1  De  G.  &  Sm. 
219 ;  Burton  v.  Mount,  2  De  G.  & 
Sm.  383;  Neville  v.  Fortescue,  16 
Sim.  333 ;  Harris  v.  Poyner,  1 
Drew.  174;  Crome  v.  Crisford,  17 
Beav.  507  ;  Marshall  v.  Bremner, 
2  Sm.  &  G.  237  ;  Vachell  v.  Roberts, 
32  Beav.  140;  Hind  v.  Belby,  22 
Beav.  373 ;  Wearing  v.  Wearing, 
23  Beav.  99;  Skirving  v.  Williams, 


24  Beav.  275 ;  Holgate  v.  Jennings, 
24  Beav.  623;  Boys  v.  Boys,  28 
Beav.  436  ;  Boive  v.  Boive,  29  Beav. 
276  ;    Green    v.  Britten,  1  De  G.  J. 

6  S.  649 ;    Wilday  v.  Sandys,  L.  R. 

7  Eq.  455  ;  Be  SewelVs  Estate,  L.  E. 
11  Eq.  80;     Thursby  v.   Thursby, 
L.  E.  19  Eq.  395 ;  '^Gray  v.  Siggers, 
15  0.  D.  74  ;'^Be  Chancellor,  26  C.'D 
42 ;  Be  Sheldon,  39  C.  D.  50.     f^r 
cases  where  the  Court  has  7iot  been 
able   to   find    such    intention,    see 
Lichfield   v.  Baker,   13   Beav.    447 
(see   also   2  Beav.    481) ;    Benn  v 
Dixon,    10  Sim.  636;    Caldecott  v 
Caldecott,    1    Y    &    C.    C.    C.    312 
Sutherland  v.   Cooke,    1   Coll.  498 
Johnson   v.   Johnson,  2   Coll.   441 
Chambersy.  Chambers,  15  Sim.  183 
Morgan   v.  Morgan,  14  Beav.  27 
Thornton  y.  Ellis,   15   Beav.   193 
Blann  v.  Bell,  2  De  G.  M.  &  G.  775 
Murton  y.  Markby,  18  Beav.  126 
Hood  V.   Clapham,    19    Beav.    90 
Jebb    V.     Tugwell,    20    Beav.    84 
Broion  v.  Gellatly,  L.  E.  2  Ch.  751 
Tickner  y.    Old,  L.  E.  18  Eq.  422 
Porter  v.   Baddeley,   5  C.  D.   542 
Macdonald  v.  Irvine,  8   C.  D.  101 
Be  Game,  [1897]  1  Ch.  881. 
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easily  where  the  gift  is  an  absolute  one  followed  by  an  executory 
limitation  (.s). 

If   leaseholds   which   a  tenant  for  life  is  entitled  to   enjoy  EfiPect  of  a 
in  qyecie  are  taken  compulsorily  under  the  Lands  Clauses  Con-  oA^al^Jholds 
solidation   Act   or   sold    under   the   Settled   Estates   Act,   the  enjoyed 
purchase-money  should  be  invested  in  an  annuity  having  as 
many  years  to  run  as  the  original  lease,  and  the  proceeds  paid 
to  the  person  entitled   to   the  proceeds  of   the   leaseholds  (;'). 
Where   in  such  a  case   the  purchase-money   was  invested   in 
consols  it  was  held  that  after  the  death  of  the  tenant  for  life 
her  estate  was  entitled  to  the  difference  between  the  dividends 
received  by  her  and  the  aggregate  amount  of  the  rental  which 
would   have   been   received  during   her   life  {ii).     And  whore, 
under  similar  circumstances,  the  tenant  for  life  outlives  the  term 
he  will  be  entitled  to  the  whole  fund  {x) . 

If  personal  chattels  are  bequeathed  to  A.  for  life,  remainder  Inventory  by 
to  B.,  A.  will  be  entitled  to  the  possession  of  the  goods,  upon  y^f^^  ^^ 
signing  and  delivering  to  the  executor  an  inventory  of  them 
admitting  their  receipt,  expressing  that  he  is  entitled  to  them 
for  life,  and  that  afterwards  they  belong  to  the  person  in  re- 
mainder (//) .  The  old  practice  of  the  Court  of  Chancery  was 
to  require  the  tenant  for  life  to  give  security  for  the  protection 
of  the  remainderman  :  But  such  security  is  not  now  required, 
imless  a  case  of  danger  is  shown  (;:) . 

It  may  here  be  observed,  that  a  ffift  for  life  of  thinffs  qiice  G-ift  for  life  of 
,  T       .  V'  -^      •  ^    1    +     things  ?..<s 

ipso  usu  consumuntur,  as  corn  and  wme,  \f  specific,  is  an  absolute  ipso  usu  con- 

gift  of  the  property ;  but  if  rcsidiianj,  the  things  must  be  sold  ^>"""^'^'"'- 

and  the  interest  of  the  produce  paid  to  the  legatee  for  life  (a). 


(s)  Re  Bland,  [1899]  2  Ch..  336.  &  Tudor's  Leading  Cases  in  Equity, 

{t)  AsJceiu  V.  Woodhead,  14  C.  D.  7tli  edit.,  Vol.  II.,  p.   693,  Notes 

27,  34,  j)er  Jessel,  M.  E.  on  Keech  v.  Sandford. 

{u)  Jeffreys  v.  Connor,  28  Beav.  (y)  Slanning  v.  Style,  3  P.  Wms. 

328.  336  ;    Leeke  v.  Bennett,  1  Atk.  471  ; 

(x)  Re   Beaufoi/s    Estate,  1    Sm.  Bill  v.  Kinaston,  2  Atk.  82. 

&  Giff.  20  ;  Phillips  v.   Sargent,    7  (z)  Foley  v.  Burnell,  1  Bro.  C.  C. 

Ha.  33.    See  also  Settled  Land  Act,  279  ;     ConduiU   v.    Soane,    1    Coll. 

1882  (45  &  46  Vict.  c.  38),  s.  34,  as  285. 

to  sales  under  that  Act.     As  to  the  («)  Randall  v.   Rnssell,  3  Meriv. 

mutual   rights   of   tenants   for  life  194;    Andreiu  v.  Andrew,    1    Coll. 

and    remaindermen  in    respect   of  690.     See  Farter  v.  Tournay,  3  Ves. 

renewable  leases  and  the  duties  of  314.     According  to  the  old  rule  of 

trustees  -with  regard  to  them,  see  the   common  law,  a  bequest  of  a 

Lewin  on  Trusts,  Chap.  xv.  ;  Wiite  term   of    years,    or  of  a  personal 

4r.  2 
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Farming  stock  and  implements  of  husbandry  are  not  tilings 
qncp  ipso  iisu  consutninifin-  witliin  this  rule  (h).  Wliere  a  wine 
merchant,  possessed  of  a  large  stock  of  wine,  hy  his  Will  gave 
everything  he  died  possessed  of  to  his  wife  for  life,  it  was  held 
that  she  took  absolutely  the  wine  which  the  testator  had  for  his 
private  use,  but  a  life  interest  only  in  that  kept  for  the  purpose 
of  trade  (c) . 


Legacy  to  an 
infant. 


Payment 
■when  legatee 
dies  under 
age. 


Where  the  legatee  is  an  infant,  the  executor  cannot  safely 
pay  him,  or  any  other  person  on  Ids  account,  until  he  attains 
twenty-one,  unless  under  the  provisions  of  the  statute  36 
Geo.  III.  c.  52,  s,  32,  which,  however,  was  repealed  by  the 
Trustee  Act,  1893,  except  as  to  Scotland  (d).  In  certain  cases, 
indeed,  he  may  apply  the  interest  of  the  legacy  to  the  main- 
tenance of  the  infant :  This  subject  will  be  pursued  hereafter, 
together  with  the  inquiry  as  to  the  proper  person  to  whom 
legacies  are  to  be  paid  {e). 

If  a  legacy  be  given  to  A.  to  be  paid  at  twenty-one,  and  the 
intermediate  interest  is  not  given,  and  A.  dies  before  that 
period,  his  representative  must  wait  for  the  money  until  A., 
if  living,  would  have  attained  twenty-one  (,/)  :  But  where 
interest  is  given  during  the  minority,  and  the  legatee  dies 
under  age,  his  executors  or  administrators  will  be  entitled 
immediately  on  his  death  (g). 

Again,  in  case  a  legacy  be  left  to  A.  at  twenty-one,  and  if 
he  die  before  that  period,  then  to  B.,  and  A.  dies  before  he 
attains  his  age,  B.  shall  be  entitled  immediately ;  for  he  does 
not  claim  under  A.,  but  the  bequest  is  a  distinct  substantive 


cliattel,  passed  the  whole  property, 
and  no  I'emainder  could  be  limited 
after  it.  But  tlie  objection  was 
removed  by  changing  the  name 
from  remainders  to  executory  be- 
quests :  Manning's  Case,  8  Co.  94, 
b;    95,  a;    2  Saund.  338  k. 

(b)  Groves  V.  Wright,  2  K.  &  J. 
347;  Mi/ers  v.  Washbrnok,  [1901] 
1  Q.  B.  360.  But  see  Breton  v. 
Mochett,  9  C.  D.  95. 

(c)  Phillips  V.  Seal,  32  Beav.  25  ; 
Coclcayne  v.  Harrison,  L.  R.  13  Eq. 
432. 


(d)  See  post,  pp.  1139,  1140. 

{e)  Post,  p.  mo  efseq. 

If)  Crickett  v.  Dolby,  3  Ves.  13. 
And  see  ante,  p.  971. 

{g)  CJoberry  v.  Lampen,  2  Freem. 
25  ;  Crickett  v.  Dolby,  3  Ves.  13. 
But  if  a  legacy  be  payable  out  of 
land  at  a  future  day,  although 
given  -with  interest  in  the  mean- 
time, if  the  legatee  die  before  the 
day  of  payment,  the  Coui't  will  not 
direct  the  legacy  to  be  raised  until 
the  time  for  pajnnent  arrives  :  Oaiv- 
ler  V.  Standeriuick,  2  Cox,  15. 


Ch.  IV.  §  IV. J     At  what  time  Legacies  to  he i)aid. 


1129 


bequest,  to  take  effect  on  the  contingency  of  A.  dying  during 
his  minority  {li). 

It  should  here  he  remarked,  that  where  a  testator  gives  a 
legatee  an  absolute  vested  interest  in  a  defined  fund,  so  that, 
according  to  the  ordinary  rule,  he  would  be  entitled  to  receive 
it  on  attaining  twenty-one,  but  by  the  terms  of  the  "Will  pay- 
ment is  postjioned  to  a  subsequent  period,  e.g.^  till  the  legatee 
attains  the  age  of  twentj^-five,  the  Court  will,  nevertheless, 
order  payment  on  his  attaining  twenty-one ;  for  at  that  age  he 
has  the  power  of  charging  or  selling,  or  assigning  it,  and  the 
Court  will  not  subject  him  to  the  disadvantage  of  raising  money 
by  these  means,  when  the  thing  is  absolutely  his  own  (/) .  So, 
notwithstanding  a  legacy  is  directed  to  accumulate  for  a  certain 
period,  e.g.,  until  the  legatee  attains  the  age  of  thirty,  yet  if  he 
has  an  absolute  indefeasible  interest  in  the  legacy,  he  may 
require  payment  the  moment  he  is  competent,  by  reason  of 
having  attained  twenty-one,  to  give  a  valid  discharge  (/•). 


A  legacy  of  a 
defined  fund 
vested  abso- 
lutely is  pay- 
able at 
twenty-one, 
not-withstand- 
ing payment 
is  further 
postponed  by 
the  Will. 


ill)  Laundy  v.  Williams,  2  P. 
Wms.  478.  But  where  legacies 
were  given  to  A.,  B.,  and  C,  the 
three  co-heiresses  of  the  testator, 
to  be  paid  at  theii*  respective  mar- 
riages, and  if  any  of  them  should 
die,  her  legacy  to  go  to  the  sur- 
vivors ;  and  one  of  them  died  un- 
married ;  it  was  held,  that  the 
survivors  should  not  receive  the 
legacy  of  the  deceased  before  their 
respective  marriages  :  for  the  con- 
dition, though  not  repeated,  was 
annexed  to  the  whole,  whether  it 
accrued  by  survivorship,  or  by  the 
original  devise :  Moore  v.  Godfrey, 
2  Vern.  620.  See  also,  as  to  a 
legacy  charged  on  land,  Feltham  v. 
Feltham,  2  P.  Wms.  271. 

(i)  Curtis  V.  Lukin,  5  Beav.  147, 
155,  156 ;  Roche  v.  Rocke,  9  Beav. 
66;  Re  Young^s  Settlement,  18  Beav. 
199. 

(k)  Josselyn  v.  Josselyn,  9  Sim. 
63 ;  Saunders  v.  Vautier,  4  Beav. 
115;  Cr.  &  Ph.  240;  Greet  v.  Greet, 
5  Beav.  123;  Re  Colson^s  Trusts, 
Kay,  133,  141  ;  Re  Jacob's  Will,  29 


Beav.  402  ;  Gosling  v.  Gosling, 
Johns.  265  ;  Coventry  v.  Coverdry,  2 
Dr.  &Sm.  470;  JIollowayY.  Webber, 
L.  E.  6  Eq.  523;  Re  Wrey,  30 
C.  D.  507  ;  GoU  v.  Nairne,  3  C.  D. 
278;  Harbin  Y.  Mnstcrman,  [1894] 
2  Ch.  184;  Wh((rton  Y.  Masterman, 
[1895]  A.  C.  186,  where  the  legatee 
was  a  charity.  The  Thellusson  Act 
(39  &  40  Geo.  III.  c.  98)  provides 
(stated  shortly)  that  no  person  by 
deed  or  Will,  &c.,  shall  settle  or 
dispose  of  any  real  or  personal  pro- 
perty in  such  manner  that  the  rents 
or  produce  shall  be  accumulated  for 
a  longer  period  than  the  life  of  the 
settlor  or  twentj'-one  years  after 
his  decease ;  or  during  the  minority 
of  any  party  living  at  his  decease ; 
or  the  minorities  of  persons  bene- 
ficially entitled.  Any  other  direction 
shall  be  void  and  the  rents,  &c., 
shall,  so  long  as  the  same  shall  be 
directed  to  be  accumulated  con- 
trary to  the  provisions  of  the  Act, 
go  to  and  be  received  by  such 
person  or  persons  as  would  have 
been  entitled  thereto  if  such  accu- 
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Laches  by  "Where,  in  the  administration  of  an  estate,  a  Court  of  Equity 

invest  legacies  decrees  the  payment  of  legacies  wliich  by  the  Will  are  directed 
directed  to  ba   ^q  j^g  invested  in  stock,  it  is  immaterial  wliether  the  executor 


laid  out  in 
stock. 


might  or  might  not  have  been  able,  with  reasonable  diligence, 
to  provide  for  the  legacies  at  an  earlier  period,  in  order  to  fix 
him  with  such  amount  of  stock  as  at  the  earlier  period  might  liave 
been  purchased  with  the  legacy :  And  the  reason,  probably,  is, 
that  the  difficulty  and  expense  which  would  attend  such  an 
inquiry  in  the  case  of  an  executor,  make  it  more  convenient 
in  practice  that  the  legacy  should  be  provided  for  in  money  at 
the  time  of  the  administration  by  the  Court,  without  reference 
to  the  price  of  stocks :  But  where  a  legacy  is  given  by  a  Will 
to  a  trustee,  who  is  not  an  executor,  and  ho  is  directed  to  invest 
it  immediately  upon  receiving  it  in  the  purchase  of  stock,  and 
he  receives  it  from  the  executor,  and  instead  of  investing  it 
keeps  it  in  his  own  hands,  his  conduct  is  a  plain  breach  of  trust, 
and  he  is  clearly  answerable  to  his  ccstni  que  trust  for  any  loss 


mulation  had  not  been  directed. 
Sect.  2  excepts  from  tlie  Act  any 
provision  for  pajTaent  of  debts,  or 
for  raising  portions  for  children,  or 
touching  the  produce  of  timber, 
and  sect.  3  excepts  dispositions  of 
heritable  property  in  Scotland.  By 
the  Accumulations  Act,  1892  (55  & 
56  Vict.  c.  58),  no  person  shall, 
after  the  passing  of  this  Act,  settle 
or  dispose  of  any  property  in  such 
manner  that  the  rents,  issues,  pro- 
fits, or  income  shall  be  wholly  or 
partially  accumulated  for  the  pur- 
chase of  land  only,  for  any  longer 
period  than  during  the  minority  or 
respective  minorities  of  any  person 
or  persons  who  under  the  uses  or 
trusts  of  the  instrument  directing 
8uch  accumulation  would  for  the 
time  being,  if  of  full  ago,  be  en- 
titled to  receive  the  rents,  issues, 
profits,  or  income  so  directed  to  bo 
accumulated.  Although  the  Will 
contains  no  express  direction  to 
accumulate,  yet  if  an  accumulation 
necessarily  takes  place  by  reason  of 
the  form  in  which  the  property  is 


given ,  the  case  falls  within  the  Act : 
Tencli  V.  Cheese,  6  De  G.  M.  &  G.  453. 
The  Thellusson  Act  cannot  be  applied 
so  as  to  accelerate  the  enj  oy ment  of 
any  gift  or  disposition  contained  in 
a  Will,  nor  for  the  purpose  of 
giving  to  any  term  or  description  in 
a  Will  a  meaning  which  it  would 
not  have  had  had  the  trust  for  ac- 
cumulation been  good :  Green  v. 
Oascoyne,  4  De  GJ&  S.  565.  As  to 
income  the  accumulation  of  which 
is  prevented  by  the  Thellusson  Act 
(39  &  40  Geo.  III.  c.  98),  see 
WeatheraU  v.  Tliornhurgh,  8  C.  D. 
261  ;  Re  Parrij,  60  L.  T.  N.  S.  489; 
and  Re  Travis,  [1900]  2  Ch.  541. 
As  to  what  is  a  "portion"  within 
the  meaning  of  sect.  2  of  the  same 
Act,  see  Beech  v.  Lord  St.  Vincent, 
3  De  G.  &  Sm.  678  ;  and  Re  Stephens, 
[1904]  1  Ch.  322.  A  provision  for 
accumulating  income  to  recoup 
capital  applied  in  pajnnent  of  debts 
is  not  a  provision  for  payment  of 
debts  within  sect.  2  of  the  Thellus- 
son Act:  Re  Heathcote,  [1904]  1  Ch. 
826. 
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by  a  subsequent  rise  in  the  price  of  stock  :  There  is  in  such 
a  case  no  difficulty  or  inconvenience  in  ascertaining  the  extent 
of  the  loss  :  And  accordingly,  when  an  executor,  who  happens 
also  to  he  named  a  trustee  of  a  legacy  to  be  laid  out  in  stock, 
has  fully  administered  the  estate,  and  assented  to  the  legacy, 
and  retains  the  legacy  in  his  hands,  not  as  assets  of  the  testator, 
but  as  trustee  of  the  legacy,  then  the  principles  which  would 
apply  to  another  trustee  must  apply  to  him :  He  is  no  longer 
clothed  with  the  character  of  executor,  but  is,  as  to  the  legacy, 
a  mere  trustee  (/) . 

It  is  necessary,  in  conclusion,  to  advert  to  the  subject  of  the  Appropria- 
payment  of  legacies  which  by  the  "Will  are  made  payable  in  ciespayabL' 
fnturo.    Although  legatees  are  not  entitled  in  any  case  to  receive  infutm-o. 
their  legacies  before  the  day  of  payment  arrives,  yet  they  are 
entitled  to  go  into  the  Court  of  Chancery,  and  pray  that  a  suffi- 
cient sum  be  set  apart  to  answer  the  legacy  when  it  shall  become 
due  (m) . 

Thus,  in  Ferrand  v.  Prentice  {n),  a  bill  was  filed  by  a  legatee 
for  the  security  of  a  legacy  of  200/.,  which  the  executor,  the 
defendant,  was  directed  by  the  "Will  to  pay  at  the  end  of  ten 
years  after  the  death  of  the  testator :  The  bill  prayed  that  the 
defendant  might  admit  assets  and  give  security,  or  pay  the 
money  into  the  Bank :  And,  although  no  particular  reasons 
were  assigned,  as  wasting  assets,  or  insolvency  in  the  defendant, 
yet  Sir'  Thomas  Clark,  M.  E.,  decreed  that  the  defendant  should 
pay  the  money  into  the  Bank,  and  that  he  should  have  the 
interest  in  the  meantime ;  and  that,  at  the  end  of  the  ten  years, 
the  principal  should  be  paid  to  the  plaintiff.  So  in  Walker  v. 
Cook  (o) ,  a  legacy  was  left  to  one  to  be  paid  at  the  age  of 
twenty-four :  The  legatee  being  only  twelve  years  old,  his  father 
filed  a  bill  that  the  legacy  might  be  invested  in  the  funds  :  And 
it  was  so  decreed,  though  it  was  declared  that  the  legatee  was 
not  entitled  to  the  money  before  attaining  the  age  of  twenty- 
four.     So  in  Johnson  v.  Milh  (p)  the  sum  of  2,000/.  was  left  to 

(1)  Byrcliall  v.  Bradford,  6  Madd.  is  to  be  raised  out  of  real  estate  : 

13  ;    8.  C,  ibid.  235,  240.     See  as  Gcnvler  v.  Btanderwick,  2  Cox,  15. 

to   when    an    executor  is  fundus  [a)  Ambl.  273  ;    8.  C,  2  Dick. 

ofp-do   and  becomes   a  trustee,  Re  568;  /S.  C,  cited  by  Lord  Thurlow, 

Timmis,  [1902]  1  Cb.  176.  1  Bro.  C.  C.  105. 

(to)    By    Lord    Hardwicke,     in  (o)  Cited  by  Lord    Tburlow  in 

PMpps    V.    Annesley,    2    Atk.    58.  Qreen  v.  Pigot,  1  Bro.  C.  C.  105. 

It  is  otherwise  where  the  legacy  (^)  1  Yes.  Sen.  282;  S.  C,  cited 
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the  testator's  daughter  at  twenty-one  ;  and  in  default,  to  her 
child,  and  if  no  child,  to  one  Mills :  A  bill  was  filed  to  secure 
the  fund  ;  which  was  opposed  by  the  executrix,  on  the  ground  that 
tliere  was  no  danger  of  insolvency  in  the  case  :  But  Tjord  Ilard- 
wicke  said,  "I  thought  nothing  was  better  settled  than  what  is 
now  endeavoured  to  be  made  a  question ;  tliat  whenever  a 
demand  was  made  out  of  assets,  certainly  due  but  payable  at  a 
future  time,  the  person  entitled  thereto  might  come  against  the 
executor,  to  have  it  secured  for  his  benefit,  and  set  apart  in  the 
meantime,  that  he  might  not  be  obliged  to  pursue  these  assets 
through  several  hands  :  Nor  is  there  any  more  useful  part  of  the 
jurisdiction  of  this  Court  in  the  administration  of  assets :  there- 
fore it  is  admitted  to  be  done  in  the  case  of  a  legacy  always, 
although  contingent  and  payable  at  a  future  day,  so  that  it 
might  fall  into  the  bulk  of  the  estate :  and  this  is  done  to  secure 
the  interest  of  every  party,  of  course,  as  a  common  equity, 
without  expecting  any  suggestion  of  insolvency  of  the  executor, 
or  of  wasting  the  assets  "  [q). 

Again,  in  Green  v.  Figot  (r),  a  legacy  of  5,000/.  was  given  to 
a  female  infant,  to  be  paid  at  twenty-one  or  mamage,  A\ith 
interest  at  foiu"  per  cent. ;  but  if  she  died  before,  it  was  dii*ected 
by  the  Will  that  the  legacy  should  sink  into  the  residue :  And 
Lord  Thurlow  ordered  the  sum  of  5,000/.  (with  interest  at  foui* 
per  cent,  from  the  end  of  a  year  after  the  testator's  death)  forth- 
with to  be  laid  out  in  three  per  cents,  in  the  name  of  the 
Accountant-Greneral,  upon  the  trust  and  subject  to  the  con- 
tingencies in  the  testator's  Will :  And  his  Lordship  said  that 
he  did  not  see  any  distinction  as  to  the  legacy  being  contingent 
or  merely  future  (s).      So  in   Carey  v.  Askew  {t),  the  testator 

by  Lord  Thurlow,  nomine  Johnson  into   Coui't   for   administration    in 

V.  De  la  Creuze,  1  Bro.  C.  0.  105.  an  action  by  B.  for  the  purpose  is 

The  principle  of  this  case  is  not,  not  absolute,  and  will  only  be  en- 

however,  to  be  extended  to  cases  forced  as  against  A.  where  there  is 

of   contingent  legacies  where  the  reasonable  ground,  such  as  danger 

interest  in  the  meantime  does  not  to  the  fund,  for  the  application, 
go  to  the  legatee  :   per  Vaughan-  ,  .   .  -g       ^   ^ 

Williams,  L.  J.,  in  iZe  iTaW,  [1903]  ^^  "     "     ' 

2  Ch.  226,  232,  post,  p.  1133.  (*)  SeeP«7Ze«  v.  Smith,  5  Yes.  21, 

{.j)   But    in   Re   Braithwaite,    21  for  an  instance  of  an  appropriation 

C.    D.   121,  it  was  held  that  the  '^^  ^^^  apphcation  of  a  contmgent 

rule  that  if  personal  property  con-  ^^^atee.      See  also  the  observation 

sisting  of  money  or  stock  is  limited  °*"    ^^^^^^'    '^•'     ^    Hutcheson    v. 

to  A.  for  life,  and  after  his  death  ^^«""«<»'^^.  3  Bro.  C.  C.  144,  145. 
to  B.  abyolutcly,  it  will  be  ordered  [t)  2  Bro.  0.  C.  58. 
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gave  15,000/.  to  his  daughter,  to  be  paid  to  her  at  twenty-one 
or  marriage,  with  interest  in  the  meantime ;  but  if  she  died 
before,  to  sink  :  And  Lord  Kenyon,  M.  H.,  held,  that  the  money 
must  be  immediately  raised  and  appropriated,  although  the  child 
might  not  live  to  attain  her  age,  or  day  of  marriage  {u). 

However,  it  would  appear  from  the  case  of  Webber  v. 
Webber  (x),  that  where  a  legacy  of  a  certain  sum  of  money  is 
given,  on  a  contingency,  the  Coiu-t  will  not  direct  a  sum,  of 
stock  belonging  to  the  estate  to  be  appropriated  to  pay  the 
legacy  when  the  contingency  happens  ;  but  will  direct  the  whole 
residue  to  be  paid  over  to  the  residuary  legatee,  on  his  giving 
satisfactory  security :  The  principle  on  which  this  was  so  ruled 
was,  that  the  legatee  being  entitled  to  receive  a  certain  sum  in 
money  when  the  contingent  event  happens,  the  legacy  is  not 
capable  of  being  secured  by  the  present  appropriation  of  any 
sum  of  stock  (i/) . 

When  the  appropriation  is  made  under  the  direction  of  the 
Court,  it  would  seem,  according  to  the  oj^inion  of  Lord  Thurlow, 
in  Green  v.  Figof  (z),  that  the  legatee  must  bear  any  losses  and 
enjoy  any  additions  which  tlie  fluctuation  of  the  price  of  stock 
may  cause  :  But  in  Siticell  v.  Bernard  {a),  Lord  Eldon  said,  that 
there  had  been  other  cases  since  Greeii  v.  Pigof,  in  which  it  had 
been  held  not  to  be  the  legitimate  effect  of  appropriation  to  give 
a  larger  interest  than  if  there  had  been  no  appropriation  :  How- 
ever, in  the  subsequent  case  of  Burgeas  v.  Robin wn  (b),  where 
there  had  been  an  investment  of  500/.  in  stock,  in  pursuance  of 
an  order  made  on  the  application  of  a  trustee,  without  the  con- 
sent of  the  plaintiff,  who  was  entitled  thereto.  Sir  William  Grant 
held  that  the  investment  of  the  money  was  an  appropriation  by 
which  all  parties  were  bound,  and  therefore  that  the  plaintiff 
was  entitled  to  the  stock,  and  all  the  benefit  accrued  from  the 
rise  thereof  (c) . 

In  lie  Hall{d),  it  was  held  by  the  Court  of  Appeal  that  Distinction 
when  a  cash   legacy  is   given  upon  the  happening  of  a  con- 


between  a 

contingent 
legacy, 


[u)  See  also  The  Governesses  Be-  (z)  1  Bro.  C.  C.  105,  106. 

nevolent  Institution  v.  Rushbridger,  (n)  6  Ves.  543. 

18  Beav.  467.  [b]  3  Meriv.  9,  10. 

(ic)  1  Sim.  &  Stii.  311.  (c)  See   also   Hock   v.    Hardmun, 

{y)  By  Sir  John  Leach,  V.-C,  1  4  Madd.  254,  by  Sir  Johu  Leach, 

Sim.    &    Stu.    312,    313  ;     and    see  V.-C. ;   Kimhcrleij  v.  Tew,  4  Dr.  & 

King  v.  Malcott,  9  Hare,  692;    Be  W.  139,  149. 

Hall,  [1903]  2  Ch.  226.  {d)  [1903]  2  Ch.  226. 


1134  Of  the  Payment  of  Lef/acies.     [Pt.  in.  Bk.  iii. 

without  tingency,  e.g.,  the  attainment  of  twenty-one  years  of  age  by 

meantime^!  ^^^  ^^6  legatee,  but  without  interest  in  the  meantime,  the  executor 
and  a  legacy  ig  not  entitled  to  Set  apart  and  invest  the  amount  and  appro- 
/So.Vs'to  priate  the  investment  to  satisfy  the  legacy,  so  that  in  case,  on 
appropriation,  ^j^^  happening  of  the  contingency,  the  investment  has  become 
depreciated  in  value,  the  legatee  must  bear  the  loss.  In  the 
course  of  his  judgment,  Vaughan- Williams,  L.  J.,  says,  "I 
think  there  has  been  some  little  confusion  in  the  argument 
between  a  legacy  payable  infiduro  and  a  contingent  legacy.  If 
there  is  a  vested  legacy  which  will  certainly  be  payable  in 
futuro,  I  take  it  the  legatee  has  an  absolute  right  to  go  to  the 
trustee  or  executor  and  say,  '  Although  my  legacy  is  payable 
in  fiduro  it  is  a  vested  legacy,  and  I  require  you  to  invest  the 
amount  of  it '  ;  and  not  only  would  the  legatee  have  the  right 
to  require  that,  but  he  could  insist  upon  its  being  done  ;  and 
when  it  was  done  that  would  be  an  appropriation  in  the  strict 
sense  of  the  word,  and  the  gain  or  loss  upon  the  investment  (as  the 
case  might  be)  would  go  to  or  fall  upon  the  legatee.  And  that 
is  what  I  understand  Lord  Hardwicke  to  have  meant  when  he 
said  in  Johnson  v.  Milk  (e),  'I  thought  nothing  was  better 
settled  than  what  is  now  endeavoured  to  be  made  a  question  ; 
that  whenever  a  demand  was  made  out  of  assets,  certainly  due 
but  payable  at  a  future  time,  the  person  entitled  thereto  might 
come  against  the  executor,  to  have  it  secured  for  his  benefit,  and 
set  apart  in  the  meantime,  that  he  might  not  be  obliged  to 
l^ursue  these  assets  through  several  hands.'  That,  however, 
has  no  application  to  a  case  in  which  not  only  is  the  legacy 
contingent,  but  the  interest  in  the  meantime,  until  the  happen- 
ing of  the  contingency,  does  not  go  to  the  legatee,  but  remains 
part  of  the  testator's  estate.  In  Green  v.  Figot  {/),  Lord 
Thurlow  treated  the  legacy  as  vested  and  defeasible  if  the 
legatee  did  not  attain  twenty-one  or  marry.  But  interest  was 
given  to  her  in  the  meantime,  and  there  was  accordingly  no 
difficulty  in  the  executor  making  an  appropriation,  because  the 
legatee  might  at  the  time  be  treated  as  owner  of  the  investment, 
she  taking  the  interest  in  the  meantime.  In  the  present  case, 
however,  the  contingent  legatee  does  not  take  the  interest  in  the 
meantime,  and  that  interest  is  part  of  the  testator's  estate,  and  in 
these  circumstances  I  have  not  heard  any  authority  cited  which 
leads  to  the  conclusion  that  the  executors  had  any  right  to  do 

{>')  1  Ves.  Sen;  282.  (/)  1  Bro.  C.  C.  103. 
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more  than  as  prudent  executors  to  retain  as  part  of  the  estate  a 
sufficient  sum  to  answer  the  legacy,  if  it  should  become 
necessary  to  do  so  by  reason  of  the  happening  of  the  con- 
tingency. The  executors  would  have  to  deal  reasonably  with 
that  part  of  the  estate,  and  in  fact  would  have  to  invest  it  as 
part  of  the  estate  generally  and  not  as  appropriated  to  any 
particular  purpose.  I  need  not  say  more.  There  is  no  authority 
for  the  proposition  that  the  executors  are  entitled  at  their  own 
will  to  take  a  part  of  the  estate  which  they  are  holding  to 
answer  the  contingent  legacy  as  a  cestui  que  trust.  As  to  what 
might  be  done  by  an  order  of  the  Court  or  by  arrangement 
I  do  not  say,  and  I  need  not  inquire.  All  I  do  say  is  that  the 
executors  under  this  Will  had  no  authority  to  make  the  appro- 
priation which  they  did  make,  and  that  the  loss  by  depreciation 
in  value  of  the  stock  cannot  fall  upon  the  legatee.  She  is  entitled 
to  receive  1,000/.  in  full  without  any  deduction." 

When  a  testator  bequeaths  legacies  and  annuities,  and  then  Appropria- 
gives  the  residue  of  his  property,  after  payment  of  his  debts,  j''"^  to  secure 
funeral  and  testamentary  expenses,  legacies  and  annuities,  the  annuity 
annuitants  are  not  entitled  as  a  matter  of  right  to  liave  the 
estate  converted,   and  a  sum  sufficient  to  answer  the  annuity 
invested  in  such  securities  as  the  Court  would  approve  for  the 
investment  of  funds  under  its  control ;    but  they  are  entitled 
to   have  the  annuities  sufficiently  secured,  for   instance,  by  a 
mortgage  of  real  estate  of  the  testator  (r/). 

When  a  fund  has  been  appropriated  for  the  payment  of  an 
annuity  given  by  Will,  a  question  may  arise  whether  the  legatee 
is  to  suffer  the  loss  consequent  on  the  partial  failure  of  the  fund. 
In  cases  where  the  annuity  is  a  charge  upon  the  whole  personal 
estate,  it  seems  clear  that  the  executor  cannot  affect  the  legatee's 
right  to  the  entire  annuity  by  any  appropriation  (//).  Thus  in 
Mai/ Y.  Bennett  {i),  a  testator  having  directed  his  executors  to 
lay  out,  in  what  government  security  they  pleased,  as  much 
money  as  would  produce  a  certain  annual  interest,  and  having 
given  that  annual  interest  to  his  wife  during  her  life,  in  case  she 
did  not  marry  again,  the  executors  invested  in  the  5  per  cents, 
a  sum  which  yielded  dividends  exactly  equal  to  the  specified 

{g)    Be  Parrij,   42    C.    D.    570  ;  (/)  1  Euss.  Chan.  Gas.  370.    And 

Harbin    v.    Master7nan,    [1896]    1  this  was   adopted    in   the  case   of 

Ch.  351.  Carmichael    v.    Oee,    5    App.    Cas. 

(h)  Gordon  v.  Bowden,  6  Madd.  588.     Cf.    Tlarlia    v.    Masterman, 

342.  [1896]  1  Ch.  351. 
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income  :  Those  dividends  were  afterwards  diminished  hj  the 
conversion  of  the  5  per  cents,  into  4  per  cents.  :  And  Lord 
Gifford,  M.  E.,  held,  that  the  widow  was  entitled  to  have  the 
deficiency  made  good,  either  by  the  sale  from  time  to  time  of 
portions  of  the  apj^ropriated  stock,  or  out  of  any  other  part  of 
the  residue  which  could  be  made  available.  Again  in  Daries  v. 
Wattier  (k),  a  testator  having  directed  an  annuity  to  be  paid  out 
of  his  personal  estate,  a  sura  of  5  per  cent,  stock  was,  in  the 
coui'se  of  the  cause,  ordered  to  be  set  apart  to  answer  the 
annuity  :  This  fund  having  become  insufficient  for  the  purpose, 
by  the  conversion  of  the  5  per  cents,  into  4  per  cents.,  the 
deficiency  was  directed  by  Sir  John  Leach,  V.-C,  to  be  supplied 
out  of  another  fund,  to  which  other  persons  interested  in  the 
residue  had  been  declared  to  be  entitled  (/).  But  it  may  be 
otherwise  where  the  appropriation  is  made  in  certain  stock  by 
the  executor  in  conformity  with  the  direction  of  the  testator,  so 
that  the  bequest  may  be  regarded  as  a  gift  of  the  interest  of  the 
j^articular  stock.  Thus  in  Kendall  v.  liussell  {>//),  a  testator  gave 
the  yearly  sum  of  2,000/.  sterling  to  his  wife  for  her  life,  and 
after  her  decease,  to  his  trustees  upon  the  same  trusts  as  after 
declared  concerning  the  yearly  sum  of  3,000/.  :  He  then  gave 
to  his  trustees  the  yearly  sum  of  3,000/.  sterling  to  issue  out  of 
a  sufficient  sum  of  stock  in  the  5  per  cents.,  to  be  invested  in 
the  names  of  his  trustees  for  that  purpose,  in  trust  for  his 
daughter  for  her  life,  and,  after  her  decease,  for  her  children  : 
The  trustees  invested  100,000/.  5  per  cents.,  to  answer  the  two 
yearly  sums :  The  stock  was  afterwards  converted  into  4  per 
cents.,  whereby  the  dividends  became  insufficient  to  pay  the 
yearly  sums :  And  Sir  L.  Shadwell,  Y.-C,  held  that  the  legatees 
were  not  entitled  to  have  the  deficiency  supplied  out  of  the 
testator's  residuary  estate.  Where,  although  the  requisite 
amount  of  stock  has  been  .  appropriated  in  the  name  of  the 
executor,  he  afterwards  sells  it  out  and  wrongfully  applies  the 
proceeds  to  his  own  use,  he  and  all  those  who  may  stand  in  his 

{h)  1  Sim.  &  Stu.  463.  to  the  appropriation  of  some  par- 

{l)  See  also  Boyd  v.  Buckle,   10  ticular  fund  for  the  payment  of  it, 

Sim.  595.  the  failure  thereof,  whether  partial 

(m)  3  Sim.  424.     See  also  Bagne  or  total,  -would  jirobably  be  at  his 

V.  Dumergue,  10  Hare,  462  ;    BuJccr  risk:  Lumley  on  Annuities,  p.  298. 

V.    Bdler,    6   II.    L.    C.   616,   628;  But    such  assent  must  be   clearly 

f/ickmari    v.    Upsall,    2    Giff.    124.  established:  see  AruiuJtll  v.  Arun- 

If  the  legatee  of  the  annuity  assents  'Jr//,  1  M.  &  K.  316. 
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place,  including  a  claimant  by  assignment  from  him  for  valuable 
consideration,  even  when  made  before  the  derasfan't,  of  his  share 
in  the  testator's  residuary  estate,  are  precluded  from  contending 
that  due  provision  was  made  for  the  annuity  ;  and  consequently 
the  deficiency  caused  by  the  executor's  devastavit  must  be 
supplied  out  of  his  share  of  the  residue  {}i). 

Where  the  existence  and  amount  of  a  testator's  debts  are  Appropria- 

!•  J  1    J  1  J.1  ^J.       p   1         ^  T  tion  where  the 

contmgent,  and  depend  upon  the  result  oi  legal  proceedings,  amount  of  the 
before  a  foreign  tribunal,  which  are  not  likely  to  be  speedily  testator's 
settled,    the   Court,  in   administering   his   assets,  will   not   be  tingent. 
induced  by  that  circumstance  to  direct  an  appropriation  of  the 
fund  in  Court  to  answer  pecuniary  legacies  subject  to  such 
demands  as  creditors  may  eventually  establish  (o). 


SECTION  V. 

To  whom  Legacies  are  to  be  paid. 

This  inquiry  is  one  of  great  importance  to  an  executor,  who 
must  be  careful  to  pay  legacies  into  the  hands  of  those  who 
have  authority  to  receive  them. 

If  a  legacy  be  given  to  A.,  to  be  divided  between  himself  Leg-acy  to  A. 
and  his  family,  and  the  executor  pays  the  legacy  to  A.,  it  is  family! 
well  paid  to   discharge   the   executor  (p).     So  if   one  was  to 
give  a  legacy  to  the  senior  Six  Clerk,  to  be  divided  among 
himself  and  the  other  Six  Clerks,  it  would  be  well  paid  to  the 
senior  {q) . 

It  is  a  general  rule,  that,  where  a  legatee  is  an  infant,  and  Infant 
would  be  entitled  to  receive  the  legacy,  if  he  were  of  age, 
the  executor  is  not  justified  in  paying  it  either  to  the  infant, 


legatee. 


(h)  Morris  v.  Livie,   1  Y.   &  C,  riving    title    under     a     residuary 

Ch.  C.  380 ;  Barnett  v.  Sheffield,  1  devisee  in  this  respect.    Cf .  Fvx  v. 

De    G.   M.   &  Gr.   371  ;    Doering  v.  Buckley,  3  C.  D.  508;  Re  Brown,  32 

Doerinej,  42  C.    D.    203.     See   also  C.  D.  597. 

post,   p.  1632.      Inasmuch   as  real  (o)    Thomas     v.    Montgomery,    1 

estate,  since  the  Land  Transfer  Act,  Euss.  &  M.  729,  ante,  p.  1116. 

1897,  vests  in  the  legal  personal  re-  [p)  Cooper  v.    Thornton,   3  Bro. 

preseutative,  there  would  seem  to  be  C.  C.  96,   186;   Robinson  v.  TicMJ, 

no  difference,  so  long  as  the  real  8  Ves.  142.     See  the  cases  collected 

estate  continues  so  vested,  between  ante,  p.  887. 

a  person  deriving  title  under  a  re-  {q)  Coopier  v.    Thornton,    3   Bro. 

siduary  legatee  and  a  person  de-  C.  0.  99,  by  Lord  Alvanley. 
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Confirmation 
by  legatee 
after  attain- 
ing majority 


or  to  tlio  father,  or  any  otlier  relation'  of  the  infant,  on  Lis 
account,  witliout  tlie  sanction  of  a  Court  of  Equity  {r)  :  And 
even  in  the  case  of  a  legatee  who  has  attained  majority,  pay- 
ment to  the  father  is  not  good,  unless  it  he  made  hy  the  consent 
of  the  legatee,  or  confirmed  hy  his  suhsequent  ratification  («). 
It  may  happen  tliat  an  executor  has,  with  tlie  most  honest 
intentions,  paid  the  legacy  to  the  father  of  the  infant ;  never- 
theless he  will  ho  held  liahle  to  pay  it  over  again  to  the  legatee 
on  his  coming  of  age :  And  although  such  cases  have  been 
attended  with  many  circumstances  of  hardship  on  the  executor, 
yet  he  has  been  hold  responsible,  on  the  policy  of  obviating  a 
practice  so  dangerous  to  the  interests  of  infants,  and  so  naturally 
productive  of  domestic  discord  {(). 

But  if  a  Court  of  Equity  can  discover  a  clear  act  of  the 
legatee,  when  of  age,  confirmatory  of  the  application  of  his 
legacy  by  the  executor  during  his  minority,  it  will  hold  him 


(r)  r>ngJey  v.  Tolferry,  1  P.  "Wms. 
285  ;  /S.  C,  nomine  DoyJey  \.  Toll- 
ferry,  1  Eq.  Cas.  Abr.  300,  pi.  2  ; 
*S'.  C,  nomine  Daioley  v.  Ballfrey, 
Gilb.  Eq.  Eep.  103.  A  contrary 
doctrine  was  acted  upon  in  the 
early  case  of  HoUoiuay  v.  Collins, 
1  Chan.  Cas.  245;  S.  C,  1  Eq.  Cas. 
Abr.  303,  pi.  1.  In  Walsh  v.  Walsh, 
1  Drewr.  64,  Kindersley,  V.-C, 
under  special  circumstances,  ordered 
an  infant's  legacy  of  small  amount 
to  be  paid  to  the  fatter.  In 
McCreigldon  v.  McCreighton  (1849), 
13  Ir.  Eq.  314,  the  Lord  Chancellor 
of  Ireland  held,  with  regard  to  the 
power  of  testamentary  guardians 
appointed  under  the  statute  14  & 
15  Car.  11.  c.  19  (Ir.),  analogous  to 
the  statute  12  Car.  II.  c.  24  (Eng.), 
that  such  a  guardian  was  entitled, 
by  force  of  the  power  and  authority 
given  by  the  statute,  to  give  a  dis- 
charge for  the  general  personal 
estate  of  the  infants  ;  and  conse- 
quently, where  an  infant  was  en- 
titled to  a  vested  legacy,  payment 
thereof  during  his  minority  by 
the   executor  to  the  testamentary 


guardian  was  valid.  In  Be  Cress- 
well  (1881),  45  L.  T.  468,  Fry,  J., 
held  that  a  testamentary  guardian 
is  not  entitled,  as  such,  to  obtain 
payment  out  of  Court  of  funds,  the 
property  of  the  infant  ward,  which 
have  been  paid  into  Court  under 
the  Legacy  Duty  Act  (36  Geo.  III. 
c.  52),  and  his  Lordship  added :  "  I 
have  no  intention  of  interfering  with 
the  decision  of  Brady,  L.  J.,  in 
McCreighton  v.  McCreighton  {uhi 
supra),  who  had  not  there  to  deal 
with  the  statute,  the  terms  of  which 
compel  me  to  refuse  the  application." 
It  would  be  unwise  at  the  present 
day  for  an  executor  to  incur  risk  in 
paying  a  legacy  of  an  infant  to  his 
testamentary  guardian. 

(s)  Cooper  v.  Thornton,  3  Bro. 
C.  C.  97,  by  Lord  Alvanley.  If  a 
suit  was  instituted  in  the  Spiritual 
Court  for  an  infant's  legacy  by  the 
father,  to  have  it  paid  into  his 
hands,  an  injunction  or  prohibition 
would  have  been  granted :  Rother- 
ham  V.  Fanshaw,  3  Atk.  629. 

(t)  Toller,  314  ;  Daghy  v.  Tol- 
frrry,  iihi  supra. 
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estopped  from  claiming  a  repayment  (m) .  Accordingly,  Lord  of  previous 
Alvanley  observed  {x) ,  with  reference  to  the  case  of  Daglcy  v.  i^acy! 
ToJferrtj  {y),  "Although  the  son  acquiesced  a  great  length  of 
time,  still  it  was  competent  to  him,  or  his  representatives,  to 
demand  it ;  because  a  contrary  determination  would  encourage 
such  payment,  and  because  the  son  must  acquiesce,  or  pursue 
his  father ;  or,  which  is  the  same  thing,  by  bringing  his  suit 
against  the  executor,  occasion  his  pursuing  the  father  :  and  that 
I  take  to  be  the  ground  on  which  Sir  John  Trevor  and  Lord 
Cowper  went :  and  if  the  legatee  did  not  stand  in  that  relation  to 
the  person  to  whom  the  legacy  icas  paid,  the  bill  would  be  dis- 
missed." But  the  intention,  on  the  part  of  the  legatee,  to 
confirm  such  application  must  be  unequivocal  (::). 

When  the  direction  to  the  executor  is  not  to  pay  the  legacy  Payment  of 
to  the  child,  but  the  bequest  is  made  to  a  trustee  for  him,  the  trustee  for^an 
executor  will  be  justified  in  paying  the  money  to  the  person  so  i^^f^i^t- 
appointed  {a).     Hence,  if  the  testator  order  the  sum  to  be  paid 
to  the  father,  he  will  be  a  trustee  for  his  child,  and  entitled  to 
receive  the  money ;  and  his  receipt  will  be  a  good  discharge  to 
the  executors  [b).    It  seems  clear,  that  the  direction  for  payment 
to  the  trustee  must  appear  uj)on  the  face  of  the  Will,  and  cannot 
be  proved  by  parol  evidence  (c) . 

But  the  executor  may  discharge  himself  from  all  responsi-  Trustee  Act, 

1893   s.  42. 

bility,  with  respect  to  the  payment  of  legacies  due  to  infants, 
by  virtue,  of  the  Trustee  Act,  1893,  which  repealed  sect.  32  of 
the  statute  36  Geo.  III.  c.  52,  under  which  provision  was  made 
for  payment  thereof,  after  deducting  the  duty  chargeable 
thereon,  into  the  Bank  of  England  with  the  privity  of  the 
Accountant- Greneral  of  the  Court  of  Chancery  (rf),  to  be  placed 
to  the  account  of  the  person  or  persons  for  whose  benefit  the 
same  should  be  so  paid. 


(u)  1  Eop.  Leg.  771,  Srd  edit.  {d)  By  stat.  35  &  36  Vict.  c.  44, 

(a-)  3  Bro.  C.  C.  97.  ^^^   office    of    Accountant- Greneral 

(y)   Ubi  supra.  ^^^  ^^®^  abolished,  and  his  duties 

transferred     to     the     Payniaster- 

(z)  oee  Lee  Y.  Broinn   4  Yes.  362,  ,-.           i      -u         i   i-         -ii             j 

^  ^                                 '  (ieneral,  whose  duties  with  regard 

(a)  1  Eop.  Leg.  771,  3rd  edit.  to  the  investment  of  money  paid  in 

(i)  Cooper   v.    Thornton,    3   Bro.  under  the  above  section,  and  to  a 

C.  C.   96 ;    Rohinson   v.    TichU,    8  grant  of  a  certificate  of  the  same, 

Ves.  142,  ante,  p.  1137.  are  now  regulated  by  Eulo  41   of 

(c)  Cooper    v.    Thornton,    3   Bro.  the  Supreme  Court  Funds  Eules, 

C.  C.  97.  1894. 
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By  sect.  42  of  the  Trustee  Act,  1893,  trustees  or  the  majority 
of  trustees,  having  in  their  liands  or  under  their  control  money 
or  securities  belonging  to  a  trust,  may  pay  the  same  into  the 
High  Court,  and  the  same  sliall,  subject  to  the  Eules  of  Court, 
be  dealt  with  according  to  the  order  of  the  High  Court.  Under 
sect,  50,  the  expressions  "  trust "  and  "  trustee  "  include  the 
duties  incident  to  the  office  of  personal  representative  of  a 
deceased  person  {c). 

Before  the  passing  of  36  Geo.  III.  c.  52,  if  a  suit  was  com- 
menced to  secure  a  legacy  to  an  infant,  the  costs  were  allowed 
out  of  the  testator's  general  assets :  But  after  the  statute  was 
passed.  Lord  Alvanley  took  occasion  to  say  (./'),  that  in  future 
he  should  not  give  the  costs  in  such  a  case  ;  for  since  the  statute, 
the  executor  had  nothing  to  do  but  under  that  Act  to  pay  the 
legacy  into  Court ;  and  then  he  had  done  :  and  the  infant,  when 
of  age,  might  petition  for  it. 

The  executor  was  not  bound  to  pay  the  legacy  into  the  Bank, 

imder  the  statute,  till  the  expiration  of  a  year  from  the  testator's 

death  {g). 

When  the  It  niust  also  be  observed  that  generally  an  executor  cannot, 

allow  main-     without  risk,  pay  any  part  of  a  legacy  bequeathed  to  an  infant, 

tenance  out  of  gifher  to  the  infant  or  to  any  person  for  his  use.     Therefore  the 

a  legacy :  ,  .        .  .  ,    . 

executor  is  not,  as  a  rule,  justified  m  applying  any  part  of  the 
(a)  out  of  capital  of  the  legacy  for  the  maintenance  of  the  child  (/?),  nor 
capita  :  indeed  of  the  interest  except  under  the  conditions  hereinafter 

appearing.  But  the  Court  will  in  some  cases,  upon  application 
being  made  for  its  sanction,  authorise  the  application  of  part  of 
the  capital  for  maintenance,  if  either  the  total  fund  is  small  (/), 
or  there  is  no  other  means  of  providing  for  the  support  of  the 
child  (/.•) .  And  it  appears  that  the  executor  may  do  the  same 
on  his  own  authority,  if  he  does  no  more  than  the  Court  would 
have  directed  if  it  had  been  resorted  to  in  the  first  instance  {I). 
For  the  principle  is  estabKshed,  that  if  an  executor  do,  without 


(e)  See  post,  p.  155G.  (i)  Barloiv     v.    Grant,    1    Yem. 

(/)   Whopham    v.     WiiKjfidd,    4  255 ;    Ex  parte  Green,  1  Jac.  &  W. 

Vcs.  630.     See  Wells  v.  Malhon,  31  253.     Compare   Rohison    v.    KiUeij, 

Beav.  48.  vhi  supra. 

((/)  Toller,  319.  (A:)  Harvey  v.  Harvey,  2  P.  Wms. 

(/i)  DaviesY.  Austen,  3  Bro.  C.  C.  21;  Prince  v.  Hine,  26  Beav.  634. 

178 ;    1    Ves.    247 ;    Carmichael  v.  Compare  Be   England,   1  E.  &  M. 

Wilson ,  3  Moll.  79 ;  Rohison  v.  Eilley,  499. 

30  Beav.  520.    Seealsoposf.p.  1152.  (/)  Eop.  Leg.  768,  3rd  edit. 
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application,  what  the  Court  would  have  approved,  he  shall  not 
be  called  upon  to  account,  and  forced  to  undo  that,  merely 
because  it  was  done  without  application  {^m).  At  the  same  time 
it  is  the  prudent  course  for  an  executor  in  every  case  to  aj)ply 
to  the  Court  before  devoting  any  part  of  the  capital  of  a  legacy 
to  maintenance  (//). 

The  power  of  applying  the  interest  of  a  legacy  to  the  main-  (b)  out  of 
tenance  of  an  infant  legatee  is  now  principally  regulated  by  the  fu^^ . 
Conveyancing  and  Law  of  Property  Act,  1881  (o).     This  Act  (i)  by  statute: 
repealed  sect.  26  of  Lord  Cran worth's  Act  (^;),  which  dealt  with 
the  same  matter  in  almost  identical  terms  (ry).     By  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (sect.  43),  it  is  pro- 
vided as  follows : — 

(1.)  Where  any  property  is  held  by  trustees  in  trust  for 
an  infant  (r),  either  for  life,  or  for  any  greater  interest,  and 
whether  absolutely,  or  contingently  on  his  attaining  the 
age  of  twenty-one  years,  or  on  the  occurrence  of  any  event 
before  his  attaining  that  age,  the  trustees  may,  at  their  sole 
discretion,  pay  to  the  infant's  parent  or  guardian,  if  any,  or 
otherwise  apply  for  or  towards  the  infant's  maintenance, 
education,  or  benefit,  the  income  of  that  property,  or  any 
part  thereof,  whether  there  is  any  other  fund  applicable  to  the 
same  purpose,  or  any  person  bound  by  law  to  provide  for  the 
infant's  maintenance  or  education,  or  not. 


(«i)  Zee  V.  Brown,   4   Ves.   362,  ultimately  be  entitled  to  the  pro- 

369,  'per  Lord  Alvanley ;  Prince  v.  perty,    unless  it  appears  to   them 

Hine,  26  Beav.  634.  expedient  to  apply  such  accumula- 

{n)  For  the  manner  of  applica-  tions  as  if  the  same  were  part  of 

tion,  HQQ  post,  p.  1153.  the  income  arising  in  the  then  cur- 

(o)  44  &  45  Vict.  c.  41,  s.  43.  rent  year."     By  sect.  34,  these  pro- 

{p)  23  &  24  Vict.  c.  145,  s.  26.  visions  only  applied  to  instruments 

{q)  This   section  provided:    "In  executed    after    August   28,  1860. 

all    cases  where   any  property  is  The  princijjal  differences  between 

held  by  trustees  in   trust  for  an  sect.  26  of  tliis  Act  and  sect.  43  of 

infant,    either  absolutely   or   con-  the  Conveyancing  and  Law  of  Pro- 

tingently,  they  may  at  their   sole  perty  Act,  1881,  are  pointed  out  in 

discretion  pay  to  his  guardians,  or  Re  Dickson,  28  C.  D.  291 ;  29  C.  D. 

otherwise    apply  for    his    mainte-  331  (C.  A.). 

nance  or  education,   the  whole   or  (r)  Where  a  residue  is  bequeathed 

any    part  of    the    income    of    the  to  an  infant  and  the  residue  has 

property ;  and  they  shall  acciimu-  been   ascertained,   the   executor  is 

late  the  residue  of  such  income  by  trustee  of  such  residue  for  the  in- 

way  of  compound  interest,  for  the  fant  within   the  meaning  of    this 

benefit  of    the    person    who   shall  section  :  Re  Smith,  42  C.  D.  302. 
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(2.)  The  trustees  shall  accumulate  all  the  residue  of  that 
income  in  the  way  of  compound  interest,  hy  investing  the  same 
and  the  resulting  income  thereof  from  time  to  time  on  securitieB 
on  which  they  are  by  the  settlement,  if  any,  or  by  law,  autho- 
rised to  invest  trust  money,  and  shall  hold  those  accunmlations 
for  the  benefit  of  the  person  who  ultimately  becomes  entitled  to 
the  property  {s)  from  which  the  same  arise ;  but  so  that  the 


(s)  Where  tliere  is  no  gift  of 
capital,  but  only  a  gift  of  the  life 
interest  in  income,  it  was  suggested 
by  Nortb,  J.,  in  Re  Wells,  43  C.  D. 
281,  that  tbe  word  "proj^erty"  in 
sub-sect.  2  of  sect.  43  of  tbe  Convey- 
ancing Act,  1881,  means  the  income 
from  whicb  the  accumulations  arise, 
because  to  hold  in  such  a  case  that 
"property"  necessarily  means  the 
capital  would  be  to  give  to  those 
entitled  in  remainder  accumulations 
of  income  to  which,  apart  from  the 
statute,  the  infant  would  be  entitled, 
and  this  would  not  be  a  proper  con- 
struction of  a  section  in  an  Act  the 
object  of  which  is  to  shorten  and 
simplify  conveyancing.  This  case, 
however,  as  well  as  lie  Hinn]^)] treys, 
[1893]  3  Ch.  1,  was  decided  under 
sub- sect.  3,  having  regard  to  the 
terms  of  the  Will.  In  the  latter 
case,  Lindley,  L.  J.,  exj^ressed  some 
doubt  as  to  the  construction  of  sub- 
sect.  2  suggested  by  North,  J.,  in 
Re  Wells,  and  desired  to  leave  the 
point  open  until  the  necessity  for 
deciding  it  arose.  The  following 
comment,  which  was  read  with 
approval  by  the  Court  of  Appeal  in 
Re  Bowlbi/,  infra,  appears  in  Hood 
&  Challis  on  the  Conveyancing 
Acts,  6th  edit.  p.  123:  "  Eeading 
together  the  language  of  sub- 
sects,  (1)  and  (2),  it  becomes 
apparent  that  the  suggestion  of 
North,  J.,  in  Re  Wells,  that  per- 
haps, in  the  latter  sub-section,  the 
word  '  i)ropeity  '  might  not  mean 
capital    exclusively,    attributes    to 


the  Act  an  intolerable  degree  of 
looseness  in  the  use  of  language." 
In  Re  Scott,  [1902]  1  Ch.  918, 
Buckley,  J.,  expressed  the  oijinion 
that  in  sub-sect.  2  the  word  "  pro- 
perty" does  not  mean  corpus,  but 
the  income  from  the  setting  aside 
and  investing  of  which  the  accu- 
mulations arise,  and  that  the  words 
of  sub-sect.  2  should  be  read  thus : 
' '  and  shall  hold  those  accumulations 
for  the  benefit  of  the  person  who,  in 
the  events  which  happen,  becomes 
entitled  to  the  propei-ty  (namely, 
the  income)  from  the  acciunulation 
of  which  the  accumulations  arise." 
This  is  a  decision  that,  where  a 
contingent  life  interest  is  given  by 
a  testator  to  his  child  in  a  share  of 
residuary  property,  the  legatee,  on 
the  happening  of  the  contingency, 
will  become  entitled  to  the  income 
which  has  been  accumulated  in  the 
meantime.  The  Court  of  Apj)eal, 
however,  in  Re  Brjwlhy,  [1904]  2 
Ch.  685,  held  that  Re  Scott  was 
wrongly  decided,  and  that,  m  the 
case  of  a  contingent  legacy  by  a 
father  to  an  infant  child,  the  infant 
is  entitled,  not  to  interest  on  the 
legacy,  as  such,  but  only  to  main- 
tenance, although  for  the  purpose 
of  creating  a  fund  and  as  a  matter 
of  convenience,  the  Court  has  been 
in  the  habit  of  allowing  an  annual 
sum  at  the  rate  of  4  per  cent,  upon 
the  amount  of  the  legacy,  and  that, 
should  there  be  a  sui-plus  during 
the  infancy,  not  covered  by  any 
order  of  C(n;rt  or  not  received  for 
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trustees  may  at  any  time,  if  they  think  fit,  apply  those  accumu- 
lations, or  any  part  thereof,  as  if  the  same  were  income  arising 
in  the  then  current  year. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  {t)  is  not  expressed  in  the  instrument  under  which  the 
interest  of  the  infant  arises,  and  shall  have  effect  subject  to  tlie 
terms  of  that  instrument  and  to  the  provision  therein  con- 
tained. 

(4.)  This  section  applies  whether  that  instrument  comes  into 
operation  before  or  after  the  commencement  of  this  Act. 

It  was  held  {ti)  that  the  corresponding  section  of  Lord  Cran- 
worth's  Act  applied  only  to  cases  in  which  the  legacy  was  given 
to  the  infant  either  absolutely,  or  contingently  on  the  infant 
attaining  twenty-one  or  on  some  event  happening  or  not 
happening,  and  not  to  cases  in  which  the  gift  was  absolute  in 


maintenance,  tlie  surpkis  is  re- 
garded, according  to  the  practice  of 
the  Court,  as  an  accretion  to  the 
corpus  of  the  contingent  legacy. 
Vaughan  Wmiams,  L.  J.,  however, 
although  feeling  bound  to  follow 
the  practice  of  the  Court,  yet,  on 
reviewing  the  authorities,  expressed 
the  opinion  that  to  give  the  accu- 
mulations to  the  remaindermen  is 
altogether  outside  the  intention 
imputed  to  the  testator. 

{t)  A  direction  to  accumulate 
the  income  of  a  fund  given  con- 
tingently to  a  class  of  infants  and 
to  pay  the  same  to  them  as  and 
when  their  presumptive  shares 
become  payable,  is  not  the  expres- 
sion of  a  "contrary  intention": 
Be  Thatcher's  Trusts,  26  Ch.  D. 
426.  If  a  "Will  expressly  gives 
the  intermediate  income  to  the 
residuary  legatee,  that  may  amount 
to  the  expression  of  a  contrary  in- 
tention: jper  Kay,  J.,  in  Re  Dicl-son, 
28  Ch.  D.  at  p.  297.  But  there  is  no 
need  to  look  for  a  contrary  intention 
in  such  a  case,  since  the  Act  has  no 
application  to  income  to  which  the 
infant  cannot  become  entitled,  and 
the  application  of  the  Act  is  eqixally 

4 


prevented  whether  the  interest  of 
the  infant  in  the  income  is  negatived 
by  the  income  being  expressly  given 
to  some  other  person,  or  whether, 
by  construction  of  law,  the  inter- 
mediate income  falls  into  the  residue 
or  goes  to  the  next  of  kin  as  upon 
an  intestacy.  Seefw/n/.  If  a  share 
of  residue  is  given  absolutely  to 
an  infant  contingently  on  attaining 
twenty-one,  the  infant  will  bo  en- 
titled to  both  capital  and  arrears  of 
income  on  attaining  twenty-one, 
and  sect.  43  will  apply.  But  if  the 
infant  only  becomes  tenant  for  life 
of  the  share  of  residue,  with  its 
accretion  on  attaining  twenty-one, 
the  case  does  not  fall  within  the 
language  of  sect.  43,  as  interpreted 
by  the  Court  of  Appeal  in  ReDicl-so)i, 
29  Ch.  D.  331 :  jJer  Stirling,  J.,  in 
Re  Bowlhy,  uhi  supra.  In  Re  Hum- 
phreys, [1893]  3  Ch.  1,  the  Coui-t  of 
Appeal  held  that  the  gift  of  an 
immediate  vested  life  interest  in  a 
share  of  residuary  estate  was  an  ex- 
jH-ession  of  a  "  contrary  intention" 
within  sub-sect.  3. 

(«)  7?^'  BuchJey's  Trusts,  22  Ch.  D. 
583. 
0, 
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the  first  instance,  but  liable  to  be  defeated  on  the  infant  legatee 
not  attaining  twenty-one,  or  on  the  happening  or  not  happening 
of  some  future  event.  It  has  also  been  lield,  both  under  Lord 
Cranworth's  Act  and  under  the  Conv(;yancing  Act,  that  no  pay- 
ments for  maintenance  can  be  made  out  of  the  income  of  a  fund, 
unless  the  interest  would  go  with  the  capital  so  as  to  belong  to 
the  infant  on  the  gift  of  the  capital  becoming  absolute  {jt).     It 


{x)  Re  Dickson,  28  Ch.  D.  291; 
29  Ch.  D.  331  (under  the  Con- 
veyancing Act) ;  Re  Geor(je,  5  Ch.  D. 
837  (under  Lord  Cranworth's  Act). 
Li  Re  Cotton,  1  C.  D.  232,  main- 
tenance was  allowed  under  Lord 
Cranworth's  Act,  and  the  effect  of 
the  Act  considered  by  Jessel,  M.  E. 
A  future  devise  of  lands  does  not 
carry  the  intermediate  rents,  and 
maintenance  cannot  be  ordered  out 
of  such  rents :  Re  EddeVs  Trusts, 
L.  E.  11  Eq.  559  ;  Re  Averill,  [1898] 
1  Ch.  523 ;  but  if  you  find  a  tes- 
tator mixing  a  gift  of  realty  and 
personalty  in  the  same  clause,  this 
was  held  by  Lord  Eldon  to  justify 
the  conclusion  that  the  testator 
intended  that  the  same  rule  should 
operate  on  both,  and  that  the  inter- 
mediate rents  of  realty  and  the 
intermediate  income  of  personalty 
should  (when  not  expressly  dis- 
posed of)  be  both  dealt  with  ac- 
cording to  the  rule  with  regard  to 
personalty :  Oenery  v.  Fitzgerald, 
Jac.  468,  470  {Re  Burton's  Will, 
[1892]  2  Ch.  38  ;  Re  Adams,  [1893] 
1  Ch.  329) ;  and  this  rule  has  been 
extended  to  cases  whore  the  realty 
and  personalty  arc  not  given  by  the 
same  clause,  and  where  the  funds 
are  not,  strictly  speaking,  mixed  or 
blended,  but  merely  given  for  the 
same  object:  Re  DninUe,  23  CD. 
360;  Bel  lairs  v.  BeUairs,  L.  E. 
18  Eq.  510;  and  compare  Jf<>d(/son 
V.  Bedive,  1  H.  &  M.  376.  Li  Re 
Ilo/fard,  [1894]  3  Ch.  30  (over- 
ruling Rejeffery,  [1891]  1  Ch.  671), 


a  testator  gave  his  residuaiy  per- 
sonalty upon  trust  to  divide  it 
equally  between  such  of  the  children 
of  A.  living  at  the  testator's  death 
as  should  attain  twenty-one.  At 
the  testator's  death  A.  had  six 
children,  all  infants.  The  Will 
contained  no  maintenance  clause. 
The  first  child  who  attained  twenty- 
one  claimed  one-sixth  of  the  capital, 
and  also,  until  another  child  attained 
twenty-one,  the  income  of  the  re- 
maining five-sixths  : — Held,  by  the 
Court  of  Appeal  (aSirming  the  de- 
cision of  Chitty,  J.),  that  the  income 
of  the  remaining  five -sixths  did  not 
belong  to  the  child  who  had  attained 
twenty-one,  but  was  applicable, 
under  the  Conveyancing  and  Law 
of  Property  Act,  1881,  s.  43, 
for  the  maintenance  of  the  five 
infants.  Lindley,  L.  J.,  at  page  47, 
says :  "  It  is  true  that,  if  all  the 
members  of  the  class  had  died  under 
twenty-one,  there  would  have  been 
an  intestacy,  and  the  next  of  kin 
would  have  taken  the  residue ;  but, 
notwithstanding  that  possibility, 
the  Act  authorises  the  aj^plication 
of  the  income  towards  the  main- 
tenance of  the  members  of  the  class 
whilst  all  are  under  age.  This  was 
decided,  and  quite  rightly,  in  In  re 
Adams,  [1893]  1  Ch.  332.  So 
although,  if  those  children  who  are 
still  under  age  should  die  under 
twenty-one,  the  child  who  has  at- 
tained twenty-one  will  take  their 
shares,  still  the  Act  authorises  the 
application   for  their  maintenance 
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is  also  clear  that,  if  the  gift  depends  on  a  further  eontingeucy, 
so  that  the  infant  legatee  will  not  necessarily  become  entitled  on 
attaining  twenty-one  or  sooner,  this  section  of  the  Conveyancing 
Act  does  not  apply,  since  the  section  only  applies  to  property  to 
which  the  infant  is  entitled  either  absolutely  or  contingently  on 
attaining  twenty-one,  or  on  the  occurrence  of  an  event  before  Jiifi 
attaining  that  age,  and  the  infant  in  the  case  here  supposed  may 
attain  twenty-one,  and  yet  never  become  entitled  {y) . 

Under  such  circumstances  as  are  indicated  in  the  last  para-  (2)  indepen- 
graph,  and  in  other  cases  to  which  the  Conveyancing  Act  does  statute" 
not  apply,  the  old  rules  of  equity  with  regard  to  payment  of 
income  by  way  of  maintenance  still  hold  good.  The  general 
principle  was  that  payments  may  be  made  for  maintenance  out 
of  the  income  of  a  legacy  only  when  the  legacy  is  vested  in 
possession  (z),  not  when  it  is  vested  and  payable  in  futitro  (a), 
nor  when  it  is  contingent  (b) .     If  the  gift  is  in  the  first  instance 


of  the  income  of  their  contingent 
shares,  for  that  income  contingently 
belongs  to  them.  This  conclusion 
is  perfectly  consistent  with  the  de- 
cision of  this  Court  in  In  re  Dickson, 
29  Ch.  D.  331  ;  for  the  interest  on 
the  legacy  there  in  question  did  not 
follow  the  legacy  before  it  became 
vested,  but  was  payable  to  j^ersons 
other  than  the  legatee.  The  Court 
held  that  sect.  43  did  not  authorise 
the  maintenance  of  an  infant  out  of 
income  which  did  not,  and  never 
could,  belong  to  him ;  but  the  Act 
was  clearly  intended  to  authorise, 
and  does  authorise,  his  maintenance 
out  of  income  which  will  become 
his  if  he  lives  long  enough  to  ac- 
quire a  vested  interest  in  the  pro- 
peii;y  from  which  the  income 
arises."  The  principle  of  Li  re 
Hoi  ford  was  treated  by  North,  J., 
in  the  subsequent  case  of  Re  Jefftry, 
[1895]  2  Ch.  577,  as  applicable  to 
the  case  of  a  class  which  is  capable 
of  increase,  no  less  than  to  the  case 
of  a  class  which  is  not  so  capable. 

{y)  Re  Judkin's  Trusts,  25  Ch.  D. 
743. 


{z)  CoUis  V.  Blackburn,  9  Ves. 
470 ;  Stretch  v.  Watkins,  1  Madd. 
253.  For  the  question  what  lega- 
cies are  vested  in  possession,  see 
Pt.  III.  Bk.  III.  Ch.  II.  §  V.  p.  954. 

(«)  Descramhes  v.  Tomkins,  4iTii'o. 
C.  C.  149,  n.  See  as  to  the  ques- 
tion whether  a  deferred  legacy 
carries  interest  in  the  meanwhile 
by  reason  of  its  severance  from  the 
rest  of  the  testator's  estate,  Festing 
V.  Alien,  5  Hare,  575;  Re  Judkins 
Trusts,  25  Ch.  D.  743,  747  ;  Re  In- 
man,  [1893]  3  Ch.  518 ;  Re  Clements, 
[1894]  1  Ch.  G65  ;  and;)os^,  p.  1167  ; 
and  as  to  the  applicability  towards 
maintenance  of  intermediate  in- 
come until  the  legatees  attain  a 
vested  interest,  where  the  property 
bequeathed  is  so  severed,  see  Re 
Woodin,  [1895]  2  Ch.  309;  Re 
Clements,  uhi  supra ;  Re  Boivlby, 
[1904]  2  Ch.  685;  and  cf.  Han- 
son V.  Graham,  6  Ves.  239,  249; 
Mitchell  V.  Bower,  3  Ves.  283,  288. 

[h)  Butler  V.  Freeman,  3Atk.  58; 
Gofch  V.  Foster,  L.  E.  5  Eq.  311. 
But  this  must  be  limited  to  the 
case  where  the  legacy  is  of  capital, 
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absolutely  vested  in  possession,  it  is  immaterial  that  it  is  liable 
to  be  defeated  (c)  on  the  legatee  not  attaining  twenty-one,  or  on 
the  happening  or  not  happening  of  any  future  event,  unless 
there  is  also  a  direction  to  postpone  payment  (c/).     It  may  be 
stated  generally  that,  if  the  income  as  it  accrues  from  year  to 
year  becomes  the  infant's  property  absolutely,  then  the  income 
or  part  of  it  may  be  applied  to  maintenance;  otherwise  not. 
It  is  hardly  necessary  to  add  that  an  executor  must  be  careful 
not  to  pay  money  for  the  maintenance  of  an  infant  until  it  is 
clear  that,  on  the  final  settlement  of  all  accounts  relating  to  the 
testator's  estate,  there  will  be  a  clear  fund  out  of  the  income  of 
which  maintenance  can  be  provided  {c). 
Exceptions  to       The  exceptions  to  the  above  general  rule,  as  well  as  the  rule 
genera  r   e.     -^-ggj-f^  depend  on  the  w^ell-recognised  principle  that  every  Will 
must  be  interpreted  according  to  the  intention  of  the  testator  as 
shown  by  the  Will.     Accordingly,  the  gift  of   a  legacy  not 
vested  in  possession  carries  with  it  the  right  to  intermediate 
maintenance  whenever  the  Will,  either  expressly  or  by  impli- 
cation, authorises  the  provision  of  maintenance.     The  testator's 
intention   that   the   legatees   shall   be   maintained   out  of   the 
property  bequeathed  to  them  may  be  inferred  from  a  gift  over 
of  the  interest  or  from  other  circumstances  (_/ ) .     In  two  classes 
of  cases  a  rule  of  construction  has  grown  up  by  which  such  an 
intention  is  regularly  implied,  in  the  absence  of  directions  to  the 
i'irst  class  of    contrary.     The  first  of  these  classes  comprises  the  cases  in  which 
excep  ions.       ^t^^  donor  was  the  father  of  the  legatee  or  stood  in  loco  parentis 
towards  him.     In  that  case  the  executor  may  allow  maintenance 
out  of  the  income  of  a  legacy,  even  though  contingent  {g),  or 
vested  and  payable  in  futuro  [h).     It  is  presumed  that  the  parent 


for  where  the  contingent  legacy  is  504.     See  also  Re  Buckley's  Trusts, 

a  legacy  of  capital  and  accumulated  22  Ch.  D.  583,  and  the  chapter  on 

interest,  or  of  interest  with  accu-  Interest,  j)os;i,  p.  1169.  Maintenance 

rauLitious,     maintenance    may,    it  may  be  allowed  out  of  any  interest 

woiild  seem,  be  allowed:  Re  Wells,  to  which  the  infant  is  entitled. 

43  C.  D.  281.  ((')   Warter  v.  Anon.,  13  Ves.  92; 

(c)  It  will  be  remembered,  how-  Batt  v.  Anns,  11  L.  J.  Ch.  52. 
ever,  that  trust  property  in  which  (/)  Sandars  v.  Millar,  25  Beav. 
the  infant  has  a  defeasible  interest  154. 

is  not  within  the  statutes,  and  there-  ((/)  CJiamhersy.  Goldicin,  11  Ves. 

fore  that  it  is  not  under  the  statutes,  1;  Martin  v.  Martin,  L.  E.  1  Eq. 

but  drJivrs  them  that  iiuiintenanco  369. 

in  such  a  case  is  allowed.  (A)  Green  v.  Belcher,  1  Atk.  5(J7. 

(d)  Taylor  v.  Johnson,  2  P.  Wms.  In  the  case  of  a  legacy  to  a  child, 
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intended  to  provide  for  liis  children's  support  during  infancy. 
But  this  exception  holds  good  only  when  the  testator  has  pro- 
vided no  other  means  of  maintenance  for  the  children.  For  if 
he  has  provided  any  other  means  of  maintenance,  however 
small,  the  presumption  of  intention  is  rebutted,  and  the  Court 
will  authorise  no  further  allowance,  unless  indeed  the  legacy  be 
vested  (/) .  It  should  be  noticed  that  this  rule  of  construction 
relating  to  legacies  given  by  persons  in  loco  parenfis  has'  not 
been  extended  to  legacies  given  by  husbands  to  wives,  or  given 
to  any  other  relations  than  children,  unless  in  fact  the  testator 
stood  towards  them  in  loco  jmrentis  (/.-). 

The  second  class  of  exceptions,  in  which  maintenance  may  be  Second  class 
allowed  out  of  legacies  not  vested  in  possession,  comprises  cases  ^  ^^^^P  ^°^^* 
in  which  a  legacy  is  given  contingently  to  members  of  a  class  of 
infants  in  either  of  the  following  cases.  (1)  If  it  is  inevitable 
that  one  or  more  members  of  the  class  will  ultimately  take  (/), 
or  (2)  if  the  consent  of  all  parties  who  may  be  ultimately 
interested  in  reversion  or  otherwise  has  been  obtained.  Speak- 
ing of  the  former  of  these  cases.  Lord  Eldon  says  in  Kv  parte 
Kehhle  (m)  :  "  The  cases  after  great  struggle  go  this  length,  that 
where  there  are  equal  legacies  to  a  class  of  children,  even  with  a 

let  the  testator  give  it  liow  he  will,  to  displace  the  application  of  the 

either  at  twenty-one  or  marriage,  general  rule  applicable  to  legacies 

or  payable  at  twenty-one  or  mar-  to    infant  children,    and,    accord- 

riage,  and  the  child  has  no  other  ingly,  that  the  legacies  to  the  son 

provision,  the  Court  will  give  in-  and   daughter   respectively  carried 

terest  by  way  of  maintenance,  for  interest  as  from  the  death  of  the 

it  will  not  presume  a  father  so  un-  testator.     His    Lordship   remarked 

natural  as  to  leave  a  child  destitute  :  (p.  109):  "It  seems  to  me  that  a 

^ea^/i  V.  Perr-^,  3  Atk.  101 ;  Crickett  provision    for  jjayment    of    maiu- 

V.  Dolby,  3  Ves.  10.  tenance  to  any  child  out  of  the  in- 

(i)  Mitchell  Y.  Boiver,  3  Ves.  283;  come  of  his  share  of  residue  given 

Hearle  v.   Oreenlank,  3  Atk.  716;  to  him  with  the  other  children  does 

Wynch  v.  Wynch,  1  Cox,  433 ;  Ellis  not  come  within  the  exception  men- 

V.  Ellis,  1  Sch.  &  Lef.  1 ;  Be  George,  tioned  by  James,  L.  J.,  in  the  case 

5  C.  D.  837.     See  posf,  p.  1168.    In  of    In    re    George,  where    the  tes- 

Be  Moody,   [1895]    1   Ch.   101,   the  tator  has  provided  another  fund  for 

Wni    contained    no    express    pro-  his  maintenance,    so   that   the  in- 

vision  for  the  maintenance  of  infant  come  of  the  legacy  is  supposed  not 

children  out  of  income  or  other-  to  be  required  for  the  piu'pose." 

wise,  but  the  provisions  of  sect.  43  /7\  q..       ^  ,,    ii«i 

'  ^  (A'j  heo  post,  p.  11d4. 

of    the    Conveyancing  Act,    1881, 

were  applicable;  and  Kekewich,  J.,  (0  HaJey  y.  Bannister,  4  Madd. 

held  that,  reading  sect.  43  into  the  -'^• 

Will,  there  was  nothing  in  the  Will  ('/?)  H  Ves.  606. 
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direction  for  accumulation,  tlie  principal  with  the  accumulation 
to  be  paid  at  twenty-one,  witli  survivorship  in  case  of  the  death 
of  any  under  that  age  to  the  others,  the  chance  of  all  taking  or 
the  survivor  being  equal,  the  Court  takes  the  fund  whi(,'h  belongs 
to  all,  and  must  go  to  all  or  some  of  them,  and  maintains  them 
all  out  of  the  interest  {n).  But  the  principle  cannot  be  applied 
where  the  legacy  is  not  given  absolutely  to  the  children  and  the 
survivor,  but  in  the  case  of  the  death  of  a  child  imder  twenty- 
one,  there  is  a  limitation  to  the  issue  ;  who,  iov  that  purpose,  are 
as  strangers :  In  this  case,  as  in  that,  the  property  may  never 
belong  to  any  of  the  children  "  (o). 

In  the  case  of  a  legacy  to  a  class  contingently  on  attaining 
twenty-one,  with  benefit  of  survivorship  to  the  rest  in  the  event 
of  any  of  the  class  dying  before  twenty-one,  it  is  necessary  to 
obtain  the  consent  of  any  of  the  class  who  have  attained  twenty- 
one  at  the  time  when  the  payment  for  maintenance  is  desired, 
as  well  as  that  of  the  remaindermen  (^9).  A  direction  to  accu- 
mulate does  not  prevent  the  application  of  the  income  for  main- 
tenance {q) .  The  possibility  of  future  members  of  the  class 
coming  into  existence  does  not  prevent  the  allowance  of  main- 
tenance for  those  who  already  exist  (r) .  It  would  appear,  from 
some  remarks  of  Sir  Gr.  Jessel,  M.  R.,  in  Ee  Breed's  Will  (s)^ 
that  a  trustee  or  executor  can  never,  on  his  own  authority,  make 
payments  for  maintenance  in  the  case  of  a  contingent  gift  to 

(//)  See  also  to  tlie  same   effect  has  by  his  "Will  made  a  settlement 

the  subsequent  cases  of  Marshall  v.  of  his  estate,    subject  to   a    prior 

Holloway,  2  Swanst.  436,  and  Ilaley  trust  for  the  accum.ulation  of  the 

V.  Bannister,  4  Madd.  275.  whole  income    diu-ing    a  term   of 

(0)  See  Errat  v.  Barloiv,  14  Yes.  years  not  exceeding  the  legal  limit, 

202 ;      Marshall     v.    Holloway,     2  the    Court    has,  in   the  absence  of 

Swanst.  436;    Ex  parte  Whitehead,  special  circumstances,  no  jurisdic- 

2  G.  &  J.  249 ;   Turner  v.   Turner,  tion   to   order  an  allowance  to  be 

4  Sim.   430 ;    Cannings  v.   Flower,  -paid   out  of    the    income    for    the 

7  Sim.  523.  maintenance  and  education  of  the 

{p)  See  Simpson  on  Infants,  2nd  person  who  will,  if  he  is  living  at 

edit.  282 ;  Ee  Breed's  Will,  1  C.  D.  the  end  of  the  term,  be  the  tenant 

226.  for  life,  even  if  there  is  no   other 

{q)  Mole  V.    Mole,   1  Dick.  310;  way  in  which  a  provision  can   be 

McDermott  v.  Kealey,  3  Euss.  Ch.  C.  made  for  his  maintenance  and  edu- 

264  ;  Martin  v.  Martin,  L.  E.  1  Eq.  cation  :  Re  Alford,  32  C.  D.  383. 

369  ;  Re  Allen,   17  C.  D.  807  ;    Re  [r)  See  per  Lindley,  L.  J.,  in  Re 

Cohjan,  19  C.  D.  305;  Re  Thatcher's  Holford,  [1894]  3  Ch.  at  p.  46,  and 

Trusts,    26  C.  D.  426  ;    Re  Collins,  Re  Jeffery,  [1895]  1  Ch.  577. 

32C.  D.  229.     But  where  a  testator  (s)  1  C.  D.  226. 
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a  class.     lu  such  a  case  it  is  certainly  wiser  to  apply  to  the 
Court  (0- 

In  order  to  provide  maintenance  for  infants  who  are  only 
contingently  entitled  upon  attaining  twenty-one,  where  there  is 
nothing  in  the  instrument  to  warrant  maintenance,  the  course 
has  been  taken  of  effecting  a  policy  of  insurance,  so  as  in  the 
event  of  the  infant  dying  under  twenty-one  to  recoup  the 
amount  paid  for  maintenance  and  for  the  premiums  upon  the 
policy  (('^),  To  effect  the  same  result  the  plan  has  also  been 
adopted  of  charging  other  interests  of  an  infant  under  the  same 
Will  to  secure  the  recouping  of  sums  to  which  the  remainderman 
would  be  entitled  if  a  contingency  did  not  occur  (.r). 

As  a  general  rule  the  Court  will  not  allow  maintenance  to  an  No  mainten- 
infant  during  the  lifetime  of  the  infant's  father,  if  the  father  be  ''^''^  ^^^°^f 

_  o  ^  '  _  _      as  a  general 

of  ability  (y) ;  and  the  executor  will  therefore  pay  it  at  his  peril,  rule  in  life- 
It  must  be  noticed  that  the  father's  ability  must  be  understood  jf  j^g  i,q  ^f 
in  the  sense  of  ability  to  maintain  and  educate  according  to  the  ability, 
fortune  and  expectations  of  the  infant,  and  the  infant's  needs 
must   be   considered  with   reference   to  the  same  standard  of 
fortune  and  expectation.     Thus  in  Jervois  v.  Silk  (s),  1,200/.  a 
year  was  allowed  for  maintenance  although  the  father  had  an 
income  of  6,000/.  {a). 


[t)  See,  however,  where  the  pro-  word,  that  is,  the  children  of  a  parti- 

perty  bequeathed  is  severed  from  cular  stirps  iii  succession  or  other- 

the  rest  of  the  testator's  estate,  Re  wise,  but  has  postponed  the  enjoy- 

Woodin,     [1895]     2    Ch.    309;     Re  ment,  either  for  a  particular  purpose 

Clements,  [1894]    1   Ch.  665.      See  or  generally  for  the  increase  of  the 

also  sect.  43  of  the  Conveyancing  estate.     It  is  assumed  that  ho  did 

Act,  1881;  Re  Holford,  ubi  supra;  not  intend  that  the  children  should 

and  Re  Jeffery,  [1895]  2  Ch.  577.  be  left  unprovided  for  or  in  a  state 

(it)  Re  Arhuchle,  14  W.  E.  535 ;  of  such  moderate  means  that  they 

IJe  Witte  V.  Palin,  L.  E.  14  Eq.  251.  should  not  be  educated  properly  for 

But  see  and  compare  Re  Hamilton,  the  position  and  fortune  which  ho 

31  C.  D.  291  ;   Cadman  \.  Cadman,  designs  them  to  have,  and  the  Court 

33  C.  D.  397.  has   accordingly   found,    fa'om    the 

(«)  Re  Colcjan,  19  C.  D.  305.  earliest  times,  that,  where  an  heir- 

(?/)  Butler  V.  Butler,  3  Atk.  60 ;  at-law  is   unprovided    for,    main- 

Darley  v.  Barley,  3  Atk.  399.  tenance  ought  to  be  provided  for 

(z)  Coop.  52.  him:    Pievd  v.    Watkinson,    1    Ves. 

(a)  Qee  also  Ex  jjurte  Williams,  2  Sen.  93;  Re  Allen,  17  C.  D.  807; 
Coll.  740.  Another  exception  to  the  Re  Collins,  32  C.  D.  229.  In 
general  rule  (an^e,  p.  1145)  is  where  Re  Colgan,  19  C.  I).  305,  the 
a  testator  has  made  a  provision  for  a  Court  ordered  a  sum  for  main- 
family,  in  the  ordinary  sense  of  the  tenance  of  infants,  entitled  to  con- 
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Amount 
allowed. 


Tho  amount  allowed  for  raaintonaiir-e  doponds  partly  on  the 
age  and  quality  of  the  infant,  and  partly  on  the  amount  of  tho 
fund.  When  the  total  fund  is  small,  the  Avholo  income  may  be 
allowed  (Z*).    In  other  cases  no  ride  has  been  established  to  fetter 


tingent  legacies  and  a  share  of 
residue,  to  bo  paid  in  excess  of  the 
sum  mentioned  in  the  Will  of  tho 
testator,  but  charged  the  increased 
allowance  on  the  interests  ulti- 
mately coming  to  them  under  the 
Will  in  the  residue  of  the  testator's 
estate.  It  would  seem,  however, 
that  the  Court  will  not,  where  there 
is  a  trust  for  accumulation,  order  a 
sum  to  be  paid  for  the  education  or 
maintenance  of  the  person  who  is 
to  succeed  to  the  property  in  tho 
absence  of  special  circumstances : 
Re  Alford,  32  C.  D.  383.  See  also 
JosseJyn  v.  Josselyn,  9  Sim.  63. 
Even  where  there  is  an  express 
provision  for  the  maintenance  of 
an  infant  legatee,  it  has  been  laid 
down,  that  the  Coiu-t  will  not  per- 
mit such  provision  to  be  applied, 
if  the  i^arent  be  of  ability  to  main- 
tain the  infant  legatee  :  Andrews  v. 
Partington,  3  Bro.  0.  C.  60  ;  S.  C, 
2  Cox,  223.  But  though  a  father 
is  undoubtedly  bound  to  maintain 
and  educate  his  children,  yet  it  is 
competent  for  him  to  contract  that 
certain  property  shall  be  applied 
to  those  purposes.  Accordingly, 
in  Meacher  v.  Young,  2  M.  &  K. 
490,  Leach,  M.  E.,  held  that,  if 
under  a  marriage  contract  a  fund 
has  been  settled  upon  trust  for  the 
children  of  the  marriage  at  twenty - 
one,  with  a  proviso  that  till  their 
shares  become  payable  the  interest 
shall  bo  applied  towards  their 
maintenance,  the  father  is  en- 
titled to  receive  such  interest  for 
that  purpose,  without  reference  to 
his  own  ability  to  maintain  them. 
See  also  Stacken  v.  Stocken,  4  Sim. 
152;  4  Myl.  &  C.  95;  Hawkins  v. 


Waits,  7  Sim.  199;  T/iompson  v. 
Origin,  1  Cr.  &  Ph.  317.  And  for 
a  further  relaxation  of  the  inile, 
seo  Jloste  V.  Pratt,  3  Ves.  733 ; 
Sisson  V.  Shaiv,  9  Yes.  285 ;  Muherly 
V.  Turton,  14  Ves.  499 ;  BropJiy  v. 
BeUamij,  L.  R.  8  Ch.  798.  If 
trustees  refuse  to  exercise  their 
discretion  as  to  maintenance  the 
Court  will  direct  an  inquiry  : 
Maherhj  v.  Turton,  uhi  supra.  If, 
however,  in  an  honest  exercise  of 
their  discretion  they  refuse  to  con- 
tribute towards  an  infant's  main- 
tenance, tho  parents  being  in  pro- 
sperous circumstances,  the  Court 
will  not  interfere  and  compel  them  : 
Re  Bryant,  [1894]  1  Ch.  324. 
T\Tiere  there  is  a  trust  for  main- 
tenance in  a  settlement  made  upon 
mai-riage,  and  the  father  has  main- 
tained the  children  without  calling 
for  a  contribution  from  the  fund, 
he  is  in  the  position  of  purchaser 
of  so  much  of  the  fund  as  it  would 
have  been  proper  to  apply  towards 
maintenance  :  but  this  rule  applies 
only  where  the  trust  for  main- 
tenance is  contained  in  an  ante- 
nuptial marriage  settlement  which 
has  a  basis  of  contract  to  support 
it :  Re  Kerrison's  Trusts,  L.  E.  12 
Eq.  422 ;  Wilson  v.  Turner,  22  C. 
D.  521. 

(i)  Brown  v.  Smith,  10  C.  D. 
377  ;  Re  Hodges,  7  C.  D.  754,  where 
the  whole  income  was  allowed  by 
the  Com't  contrary  to  the  discretion 
of  the  trustees  ;  Re  Roofer's  Trusts, 
11  C.  D.  272,  where  the  Coiu-t 
oiJorcd  the  income  to  be  paid  to 
tho  father,  the  mother  not  having 
exercised  a  sound  discretion.  In 
Tahor    V.   Brooks,    10   C.    D.    273, 


Ch.  IV.  §  v.]  Legacies  to  Infants.  1151 

the  discretion  of  the  Court :  a  reference  to  the  eases  in  the 
note  (f)  will  show  the  proportion  of  the  income  that  has  in 
different  cases  been  allowed.  When  the  income  fluctuates,  the 
executor  or  trustee  may  generally  calculate  the  amount  to  be 
allowed  for  maintenance  on  the  basis  of  the  average  annual 
income.  It  has  been  held  that  the  executor  or  trustee  may,  in 
some  cases,  make  use  of  past  accumulations  for  the  purpose  of 
maintenance  ;  but  this  depends  upon  the  wording  and  con- 
struction of  the  Will  (r/).  In  some  cases  the  amount  allowed 
for  maintenance  has  been  increased  in  order  to  provide  for  the 
parents  or  brothers  or  sisters  of  the  infant,  on  the  ground  that  it 
is  for  the  infant's  interest  to  have  his  near  relations  living  in 
respectable  circumstances  [e) .  But  this  principle  appears  to 
apply  only  to  such  relations  of  the  infant  as  reside  in  the  same 
home  with  him  (/). 

Where  there  are  two  or  more  funds  applicable  to  the  mainte-  Two  or  more 
nance  of  an  infant,  the  interest  of  the  infant  alone  will  deter-  a,b^e_^  ^^^ 
mine  which  of  the  funds  is  primarily  liable  {g) . 

With  regard  to  allowances  for  past  maintenance  of  an  infant,  AUowauces 
the  general  rule  is  that  the  Court  will  not  direct  an  inquiry  as  to  ten^^ce.™^^^' 
the  propriety  of  an  allowance  to  the  faf/ier  unless  a  special  case 
be  made  {/i).     The  Court,  however,  is  not  so  strict  in  the  matter 

however,    the   trustees'    discretion  Cvsti-r,  1  Beav.  202 ;  Bradshaw  v. 

being     "uncontrolled    and     irre-  Bradshaw,  1  J.  &  W.  647;   Brown 

sponsible,"  the  Coui-t  declined  to  v.  Smith,  10  C.  D.  377. 

interfere,  there  being  no  proof  of  (/)  See     Simpson     on     Infants, 

mala  fides,  though  of   opinion  the  2nd  edit.  302  et  seq. ;  Be  Stables,  21 

trustees  were  acting  injudiciously  L.  J.  Ch.  620.     Compare,  however, 

in  paying  the  whole  income  to  the  IBysham  v.  Heysham,  1  Cox,  179. 

father.  [g)  Fvljamhey.  Willoughhy,  2  Sim. 

{c)  Re   AUsoji,    C.    P.    C.    44;    7  &S.  165;  Lygony.  Coventry,  liSim. 

L.  J.  Ch.  194;  Ex  parte  WiUiams,  41  ;  Lucas  v.  King,   11  "W.  E.  818  ; 

2   CoUyer,    740;  Nunn  v.  Harvey,  Martin  \.  Martin,  Ti.  E.  1  Eq.  369; 

2  De  G.   &  Sm.    301;   Be  Herons,  i?e  TIW/s,  43  C.  D.  281 ;  ^^osf,  p.  1168. 

Minors,  3  Ir.  Eq.  Eep.  589;  Moor  (/;)  Ex  parte  Bond,  2  My.  &  K. 

V.    Lacy,  Macph.    Inf.    App.    ill. ;  439.      For   cases  where  the  Court 

Barnes  v.  Boss,  [1896]  A.  C.  625.  has    found    such    special    cii-cum- 

And    see    generally    Simpson     on  stances,    see    Beeves  v.    Brymer,   6 

Infants  and  Eversley  on  Domestic  Ves.    425;    Sherwood  v.    Smith,    6 

Eelations.  Ves.  455 ;    CoUis  v.    Blackburn,    9 

{d)  See     Simpson     on     Infants,  Ves.    470  ;    Maberly  v.    Turton,  14 

2nd  edit.  299.  Ves.  499;    Stopford  v.  Lord  Can- 

{e)    Wellesley  Y.  Beaufort,  2  Hubs.  terbnry,    11    Sim.    82;    Stephens   v. 

28 ;  Lanoy  v.  Athol,   2  Atk.  447  ;  Lawry,  2  T.  &  0.  C.  C.  87 ;   Car- 

Petre  v.  Betre,  3  Atk.  511  ;  Allen  v.  michael  v.  Hughes,  20  L.  J.  Ch.  396. 
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of  past  maintenance  in  cases  other  than  that  of  a  father  :  tlius  an 
executor  (not  a  father)  may  be  allowed  maintenance  for  the  time 
past  (i).  This  allowance,  even  in  the  case  of  a  mother,  must  be 
limited  to  what  has  actually  been  expended  upon  such  mainten- 
ance, though  such  expenditure  may  have  been  less  than  wliat  the 
amount  of  the  child's  fortune  would  have  justified  (/.).  Where 
a  mother  made  advances  to  a  son  during  his  minority,  and  not 
with  the  intention  of  afterwards  claiming  against  liis  estate,  it 
was  held  that  there  was  no  debt  due  to  lier  for  maintenance 
during  such  minority,  and  it  was  also  held  that  to  support  a 
claim  by  a  mother  for  maintenance  during  a  period  after  the 
son  attained  majority,  there  must  have  been  a  contract ;  and  as 
none  had  been  shown  the  claim  was  disallowed  (/).  The  case  of 
Brown  v.  Smith  {»i),  which  was  said  by  Brett,  L.  J.,  to  be  a  case 
of  past  maintenance,  seems  in  the  cii'cumstances  of  the  case  to 
have  been  rather  in  the  nature  of  an  application  for  an  ex  post 
facto  approval  by  the  Court  of  the  sum  paid  as  maintenance  by 
the  trustees  to  the  mother  of  the  infant.  The  principle  that  is 
to  govern  the  allowance  of  past  maintenance  is  laid  down  in 
that  case  by  the  learned  Lord  Justice  as  follows  : — "  Two  ques- 
tions arise,  first,  what  would  the  Court  have  allowed,  and, 
secondly,  what  amount  has  been  expended.  The  Court  cannot 
allow  the  trustee  all  he  has  expended,  if  he  has  expended  more 
than  it  would  have  sanctioned ;  and  it  cannot  allow  him  as 
much  as  it  would  have  sanctioned  if  he  has  not  expended  so 
much." 
Maintenance  As  regards  maintenance  out  of  capital,  it  was  said  by  Sir 
capi  a .  y^  Grant  (;?),  that  it  had  very  rarely  occurred  that  the  Court 
had  broken  in  upon  the  capital  of  a  legacy  for  the  mere  pur- 
pose of  maintenance,  though  frequently  for  the  purpose  of 
putting  out  the  child  for  life.  However,  in  J^x  parte  Green  (o), 
the  petition  prayed,  that  the  principal  of  the  sum  of  298/. 
belonging  to  two  infants  might  from  time  to  time  be  applied 
to  their  maintenance  :  They  had  no  other  property,  except 
some  copyhold   premises   yielding   about  6/.  per  annum  :  Sir 


(/)  Hisson  V.  Shaw,  9  Ves.  285  ;  12  Eq.  566. 
Greenwell  v.  Oreenivell,  5  Ves.  194.  {m)  10  C.  D.  377. 

(/.•)  Bruin   V.  Knott,  1  Phil.  Ch.  {n)  Walker   v.    Wetherell,   6  Ves. 

C.  572.  474. 

{I)  Ji'r    ( 'oUre/rs    Estate,    L.    R.  (o)  1  J.  &  W.  253. 
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Thomas  Plumer  said,  tliat  as  the  sum  was  so  small,  he  would 
venture  to  make  the  order  ;  and  the  order  was  made  without  a 
reference  {2)). 

Similar  principles  to  those  regulating  the  power  of  executors  Advancement, 
to  allow  maintenance  regulate  their  power  to  pay  money  for  the 
purpose  of  the  advancement  of  infants.  The  word  "  advance- 
ment "  is  commonly  used,  in  contradistinction  to  maintenance, 
to  describe  payments  made  for  the  purpose  of  ensuring  a  per- 
manent benefit  to  an  infant,  generally  by  establishing  him  in 
some  profession  or  career.  It  can  seldom,  if  ever,  be  advisable 
for  the  executor  to  make  such  a  payment  without  the  sanction 
of  the  Court,  but  the  rule  laid  down  by  Lord  Alvanley  in  Lee  v. 
Bi'oicn  [q]  applies  to  advancement  as  well  as  to  maintenance. 
The  Court  has  less  reluctance  to  break  in  upon  the  capital  for 
the  purpose  of  advancement  than  for  the  purpose  of  main- 
tenance, since  advancement  is  regarded  as  an  investment  of  the 
infant's  capital  for  his  future  benefit  (>■).  It  is  to  be  noticed 
that  the  Conveyancing  Act,  1881,  applies  only  to  payments  out 
of  the  income  of  the  infant's  property.  Advancement  out  of 
capital  depends,  therefore,  on  the  old  law  as  explained  above 
with  regard  to  maintenance.  When  advancement  is  expressly 
authorised  by  the  Will,  the  executor  may  of  course  always  apply 
the  infant's  property  to  that  purpose,  subject  to  the  terms  of 
the  Will. 

Applications  for  the  allowance  of  maintenance  or  advance-  Mode  of 
ment  (except  when  there  is  an  action  or  matter  pending  affecting  for^^^ainten- 
the  infant's  property,  when  they  should  be  made  by  summons  in  ance  to  Court. 
the  action)  are  directed  to  be  made  at  chambers  in  the  Chancery 
Division  by  an  originating  summons,  which  should  be  served  on 
all  persons  interested  in  the  fund  out  of  which  the  maintenance 
or  advance  is  to  be  paid  and  supported  by  an  affidavit  setting 
forth  the  facts  on  which  the  application  depends  {s) . 


(p)  See  also  Barlow  v.  Oranf,  1  Jur.  362;  Ee  Ilowarth,  L.  E.  8  Ch. 

Vern.   254;    Harvey    v.   Harvty,  2  415.     See,  however,  Be   Hamilton, 

P.   Wins.    23;     Fuijne   v.  Loiv,     1  3iC.  D.  291;   Cadman  \.  Cadmav, 

Euss.  &  M.  223  ;  Re  England,  ihid.  33  C.  D.  397. 

499  ;  Ex,  parte  Swift,  ibid.  575  ;  Ex  /  \    ,  tt       o£>,->        j          i  i  i  i 

^               •'  '                  '  (q)  4  Yes.  362,  ante,  p.  1141. 
parte  Chambers,  ibid.   577 ;    Bridge 

v.  Broiun,  2  Y.  &  C.  C.  C.  181  ;   Car-  (?•)   TValJcer  v.   Wetherell,    6   Ves. 

onichad    v.     Wilson,     3    Moll.    79;  '^''^• 

Nottley  V.  Palmer,  14  W.  E.  170;  (s)  See  E.  8.  C,  Ord.  55.  it.  2  (12) 

13  L.  T.  N.  S.  647  ;    Re  Clarke,   17  and  25. 
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In  case  of 

feme  covert 
legatee. 


Separate  pro- 
perty of  -wife. 


If  a  legacy  were  given  to  a  married  woman  the  rul<3  at  com- 
mon law  was  tliat  it  must  be  paid  to  tlie  husband  (/).  80  where 
a  legacy  was  given  to  a  married  woman,  living  separate  from 
her  husband,  with  no  maintenance,  and  the  executor  paid  it  to 
the  wife,  and  took  her  receipt  for  it,  yet  on  a  suit  instituted  by 
the  husband  against  the  executor,  he  was  decreed  to  pay  it  over 
again  with  interest  {u).  It  was  also  adjudged,  that  if  the 
husband  and  wife  were  divorced  a  menm  d  thoro,  and  a  legacy 
were  left  to  her,  the  husband  alone  might  release  it  {x) ,  and 
consequently,  to  him  alone  it  was  payable  (y).  But  by  the 
Matrimonial  Causes  Act  (20  &  21  Yict.  c.  85),  which  declares 
that  thereafter  a  decree  for  a  judicial  separation  sliall  take  the 
place  of  divorce  d  mensa  et  thoro,  it  is  provided  (sect.  25),  that  a 
wife  who  has  been  judicially  separated  from  her  husband  shall 
from  the  date  of  the  sentence  be  considered  Q.feme  sole  in  respect 
of  any  property  which  may  come  to  or  devolve  upon  her,  and  if 
she  die  intestate  such  property  shall  go  as  if  her  husband  were 
then  dead:  and  a  wife  who  has  obtained  a  protection  order 
under  section  21  is  entitled  to  payment  of  a  legacy  bequeathed 
toher(;:). 

But  this  right  of  the  husband  to  receive  a  legacy  given  to 
the  wife  was  considerably  modified  by  the  doctrines  of  separate 
property  and  of  the  wife's  equity  to  a  settlement. 

Even  before  the  passing  of  the  Married  Women's  Property 
Act,  1882,  a  legacy  given  to  the  sejjarafe  use  (a)  of  a  married 
woman  vested  in  her  personally,  and  she  alone  could  give  a  good 
discharge  for  it.  The  effect  of  this  Act  is  that  women  married 
after  the  commencement  of  the  Act  (1  Jan.,  1883)  are  entitled 
to  hold  as  their  separate  property  any  legacy,  and  that  women 
married  before  the  commencement  of  the  Act  are  so  entitled  if 
their  title  to  the   legacy,  whether  vested   or  contingent,  and 


(t)  See  ante,  p.  571. 

(m)  Palmer  v.  Trevor,  1  Vern. 
261  ;  Toller,  320. 

[x)  Stephens  v.  Totty,  Cro.  Eliz. 
908. 

{'!))  See  Oreen  v.  Otte,  1  Sim.  & 
Stu.  250. 

(2)  See  ante,  p.  48  ;  Re  Kimjsley^s 
Trusts,  26  Beav.  84;  Cool-e  v. 
Fuller,  ibid.  99.  A  fund  given  to 
trustees  in  trust  for  a  -wife  did  not, 
even  before  the  Felon v  Act,  1870 


(33  &  34  Yict.  c.  23),  vest  in  the 
Crown :  lie  Harrington,  29  Beav. 
24. 

(«)  It  should  also  be  noticed  tliat 
ever  since  the  Married  Women's 
Property  Act,  1870,  a  legacy  not 
exceeding  200?.  given  to  a  married 
■woman  has  been  ber  separate  pro- 
perty, and  ber  receipt  was  a  good 
discbarge  for  tbe  same :  33  &  34 
Vict.  c.  93,  s.  7.  See  ante,  p.  571, 
n.  {i). 
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whether  in  possession,  reversion,  or  remainder,  accrues  after  the 
commencement  of  the  Act.  "Where,  therefore,  a  legacy  is 
separate  property  either  independently  of  or  by  reason  of  the 
Act,  an  executor  must  pay  such  legacy  to  the  wife  personally 
and  she  alone  can  give  a  good  discharge  for  it. 

Owing  to  the  Married  Women's  Property  Act  questions  of  a  Wife's  equity 
wife's  equity  to  a  settlement  arise  much  less  frequently,  hut,  ment.^ 
inasmuch  as  cases  may  still  occur  outside  this  Act,  it  is  still 
necessary  to  examine  shortly  into  the  subject  (^). 

If  the  husband  has  not  made  any  provision  for  his  wife,  the 
executor  may  decline  to  pay  the  legacy  (however  small  the 
amount  (c) ) ,  until  her  husband  consents  to  make  a  suitable 
settlement  upon  her ;  as  the  Com-t  of  Chancery,  upon  the  bill  of 
the  husband  for  the  money,  would  refuse  to  order  payment  to 
him,  unless  he  consented  to  a  reasonable  settlement  out  of  it 
upon  the  legatee  {d).     Nor  does  the  Court  confine  its  interposi- 


(6)  Such,  cases  will  only  occur 
in  respect  of  women  married  before 
the  commencement  of  the  Act 
whose  title  to  the  property  in 
question  accrued  before  that  tim.e. 
It  is  to  be  remembered  that  if  a 
woman  married  before  the  com- 
mencement of  the  Act  has  before 
that  time  acquired  a  title,  whether 
vested  or  contingent,  and  whether 
in  reversion  or  remainder,  to  any 
property,  it  is  not  made  her  se- 
parate estate  by  sect.  5  (1)  of  the 
Act,  though  it  falls  into  possession 
after  the  Act :  Rdd  v.  Rdd,  31  C.  D. 
402.     See  ante,  pp.  49,  673,  note  («)• 

(c)  If  the  amount  of  the  legacy 
does  not  exceed  200Z.,  the  consent 
of  the  wife  in  Court  to  waive  her 
right  is  not  requisite  for  an  order 
to  pay  the  amount  to  her  husband  : 
But  if  she  insists  on  her  equity  for 
a  settlement,  the  modern  doctrine 
appears  to  be  that  she  must  have 
it,  however  small  the  sum :  Be 
Cutler,  14  Beav.  220 ;  Re  Kinmid, 
1  Drewr.  326  (overruling  Foden  v. 
Finney,  4  Euss.  428).  The  Court 
will   sometimes,   to  save  expense, 


dispense  with  the  rule  as  to  re- 
quiring the  consent  in  Court  of  the 
wife,  although  the  sum  is  some- 
what above  200/.  :  Roberts  v.  Collett, 
1  Sm.  &  G.  138. 

('?)  Broivne  v.  Elton,  3  P.  Wms. 
202 ;  Lady  Eliha)ik  y.  Montoliev, 
o  Yes.  742,  in  note.  But  the  hus- 
band is  entitled  to  the  interest  of 
his  wife's  property,  though  he  re- 
fuses to  make  a  settlement  on  her  : 
Sleech  v.  Thorington,  2  Ves.  Sen. 
562,  by  Sir  Thomas  Clarke,  M.  E. 
See  also  Life  Associafio)i  of  Scot- 
land V.  Siddal,  3  DeG.  F.  &  J.  271. 
As  to  how  much  of  the  sum  be- 
queathed should  be  settled  on  the 
wife  ;  according  to  the  old  practice 
and  in  ordinary  cases,  where  there 
was  no  misconduct,  the  fund  used 
to  be  divided  equally  between  the 
husband  (or  those  claiming  through 
him)  and  the  wife  :  But  according 
to  the  modern  practice,  the  amount 
to  be  settled  is  discretionary,  and 
depends  on  the  particular  circum- 
stances of  each  case :  Re  Si(ggitfs 
Trusts,  L.  E.  3  Ch.  215.  See 
Spirett   V.    WiUoivs,   L.   E.    1   Ch. 
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tlon  in  favour  of  tlie  wife,  and  compel  a  provision  for  her, 
against  those  persons  only,  who  are  seeking  to  oLtain  her 
property  by  the  assistance  of  the  Court ;  hut,  in  extension  of 
the  principle  of  those  cases  in  wljich  equity  used  to  restrain  the 
husband  from  proceeding  in  tlio  Ecclesiastical  Coui't,  because 
that  jurisdiction  coidd  not  enforce  a  settlement  for  the  wife, 
will  entertain  a  bill  by  a  married  Avoman  against  an  executor  or 
administrator  and  the  husband,  praying  for  a  provision  out  of  a 


520  ;  L.  R.  4  Ch.  407.  And 
though  the  rule  was,  iu  Lord 
Eldon's  time,  that  the  whole  of  the 
fund  could  not  be  given  to  the 
wife,  it  is  now  fully  established 
that  where  the  wife  is  deserted,  or 
the  husband  is  unable  to  maintain 
her,  or  there  are  other  special  cir- 
cumstances entitling  the  wife  to 
have  the  whole  fund  settled,  the 
Court  has  the  power  to  order  such 
a  settlement  :  Bcott  v.  Sjxtshdt, 
3  Mac.  &  G.  599  ;  D ankle y  v. 
Dunlihij,  2  Be  G.  M.  &  G.  390; 
Jie  Kincaid,  1  Drewr.  326 ;  Koeber 
V.  Sturgts,  22  Beav.  588  ;  Squires  v. 
Ashford,  23  Beav.  132 ;  Duncomhe 
V.  Greenacre,  29  Beav.  578  ;  Ward 
V.  Yates,  1  Dr.  &  Sm.  SO ;  Smith  v. 
Smith,  3  GiiS.  121 ;  Re  Oroves,  ibid. 
575;  Barrow  v.  Barrow,  5  De  G. 
M.  &  G.  782 ;  Re  CordweWs  Estate, 
L.  E.  20  Eq.  644  ;  Taunton  v. 
Morris,  11  C.  D.  779;  Boxall  v, 
BoxaU,  27  C.  D.  220 ;  Reid  v.  Reid, 
33  C.  D.  220.  The  wife's  equity 
includes  all  unsettled  property  to 
which  she  is  entitled,  whether  it 
be  vested  in  her  in  interest  before 
or  after  the  marriage  :  Vaucjhanx. 
Buck,  1  Sim.  N.  S.  284 ;  Barrow  v. 
Barrow,  18  Beav.  529,  534.  The 
mere  fact  that  a  settlement  was 
made  on  the  marriage  of  part  of 
her  property  does  not  entitle  the 
husband  to  bo  treated  as  a  pur- 
chaser of  the  residue :  ihid.  But 
in  considering  the  question  of  the 
wife's  equity,  the  Court  will  take 


into  account,  not  only  all  moneys 
of  the  wife  previously  received  by 
the  husband,  but  also  all  moneys 
which  have  been  settled  on  the 
wife :  Re  Erskiue^s  Trust,  1  K.  & 
J.  302.  Compare  Roberts  v.  Cooper, 
[1891]  2  Ch.  335,  as  to  the  wife's 
equity  as  against  an  assignee.  A 
wife  has  the  same  equity  to  a 
settlement  out  of  property  in 
which  she  has  only  a  life  interest 
as  out  of  property  in  which  she 
has  an  absolute  interest :  Taunton 
v.  Morris,  11  C.  D.  779;  but  she 
has  no  equity  to  a  settlement  out 
of  jjroperty  given  for  the  benefit 
of  herself  and  her  husband  during 
their  joint  lives,  and  the  life  of 
the  survivor  of  them :  Re  Bryan, 
14  C.  D.  516;  nor  out  of  arrears 
of  past  income  of  real  or  lease- 
hold property  which  the  hus- 
band has  assigned  to  a  particular 
assignee  :  Re  Carr's  Trusts,  L.  E. 
12  Eq.  609.  It  may  be  observed 
that  the  wife  has  no  equity  to  a 
settlement  against  her  own  cre- 
ditors, for  it  is  plain  that  there 
can  be  no  equity  to  a  settlement 
till  the  wife's  debts  are  provided 
for:  Barnard  v.  Ford,  L.  E.  4  Ch. 
247.  As  to  the  form  of  the  settle- 
ment, see  Spirett  v.  Willows,  L.  E. 
4  Ch.  407 ;  Croxton  v.  May,  L.  E. 
9  Eq.  404  ;  Walsh  v.  Wason,  L.  E. 
8  Ch.  482  ;  Oliver  v.  Oliver,  10 
C.  D.  765  ;  Cvyan  v.  Duffield,  2 
C.  D.  44,  49;  Re  Goivan,  17  C.  D. 
778 ;  Re  Parrott,  33  C.  D.  274. 
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legacy  bequeathed  to  her,  or  out  of  a  share  of  an  intestate's 
estate,  to  whom  she  is  next  of  kin  {e). 

But    if    the  wife   be   an   adulteress  living  apart  from   her  Where  wife 
husband,  a  Coiu"t  of  Equity  will  not  interfere  upon  her  appli-  conduct  and 
cation  for  a  settlement  to  her  separate  use  out  of  a  legacy  given  li^i^n  ^P^^'*^ 
to  her :    neither  will  it  order  the  legacy  to   be   paid   to   her 
husband  ;  not  to  the  former,  because  she  is  unworthy  of  the 
Court's  notice  or  interference ;  nor  to  the  latter,  because  he  does 
not  maintain  her,  in  respect  of  which  duty  only  the  law  gives  to 
him  her  fortune  (/).     It  may,  however,  be  inferred  from  the 
case  of  Ball  Y.  Montgomerij  {[/),  that  though  the  Court  may  not 
make  a  settlement  on  the  wife  then  liviug  in  adultery,  yet  that 
it  will  secure  her  trust  property  for  the  benefit  of  the  survivor, 
or  of  the  children  (h). 

Again,  where  no  criminality  attaches  to  the  wife,  but  while  Wlicre  wife 
she  is  living  apart  from  her  husband,  under  a  deed  of  separation,  a°is(ondu^t° 
a  legacy  is  given  to  her,  as  the   Court  will  interpose  in   her  ^"^  living 
behalf  for  a  provision,  and  the  husband  is  entitled  to  the  money  husband. 
upon  making  it,  the  executor  may  insist  upon  a  settlement  on 
the  wife,  as  a  condition  preceding  his  paying  the  legacy  to  the 
husband  (?■).     Accordingly   it   has   been   held,  that   a   married 


(e)  Lad//  EJihanh  v.  MoritoUeu,  5 
Yes.  737  ;  Toller,  321.  So  where 
a  married  woman  was  entitled 
under  a  Will  to  a  legacy  charged 
on  land,  with  power  of  entry  and 
receipt  of  the  rent  and  profits,  it 
was  held  by  Lord  Campbell,  C, 
affirming  the  decision  of  Eomilly, 
M.  K.,  that  this  power  did  not  de- 
prive the  legacy  of  its  equitable 
character,  so  as  to  enable  the  hns- 
band  to  assign  it  free  from  the 
wife's  equity  to  a  settlement,  but 
that  the  Court  would,  at  the  suit 
of  the  wife,  and  on  the  devisee 
paying  the  legacy  into  Court,  re- 
strain the  husband's  assignee  from 
enforcing  the  legal  remedies  for 
the  recovery  of  the  legacy:  Duu- 
combe  v.  Greenacre,  28  Beav.  472  ; 
2  De  G.  F.  &  J.  509.  So  a  settle- 
ment of  the  personal  estate  of  an  in- 
testate was  directed  in  favour  of  a 

W.E. VOL.  IT. 


married  woman,  who  was  his  sole 
next  of  kin,  though  her  husband, 
being  his  administrator,  could  ob- 
tain possession  of  it  at  law  :  Hmith  v. 
Matthews,  2  Do  G.  F.  &  J.  139. 
As  to  the  origin  and  nature  of  the 
wife's  equity  to  a  settlement,  see 
the  judgment  of  Turner,  V.-C,  in 
Oshorn  v.  Morgan,  9  Hare,  432. 

(/)  Carr  v.  Eastahroohe,  4  Ves. 
146;  1  Rop.  Husb.  &  Wife,  375, 
2nd  edit. 

(/y)  2  Ves.  191  ;  1  Eop.  Husb.  & 
Wife,  276,  2nd  edit. 

(/()  The  Court,  under  very  pecu- 
liar circumstances,  ordered  the 
whole  income  of  a  fund  in  Court 
belonging  to  a  wife  who  was  an 
adulteress,  to  be  paid  to  her,  on 
terms :  Re  Lewin's  Trust,  20  Beav. 
378. 

(0  March  v.  Head,  3  Atk.   720; 
1  Eop.  Leg.  773,  3rd  edit. 
4  V 
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woman  who  had  left  her  husband  and  was  living  separate  from 
him,  but  not  in  a  state  of  adultery,  was  held  to  be  entitled  to  a 
settlement  out   of  a  sum  of  stock  to  which  her  husband  had 
become  entitled  in  her  riglit  (/.•) . 
Wife  may  However,  whether  the  husband  sliall  make  any  provision, 

settlement.  before  he  receives  the  legacy,  depends  solely  upon  the  wife,  who 
may  waive  her  right  by  appearing  in  Court  and  consenting  to 
his  receiving  it  (/)  ;  even  though  the  (;lear  amount  payable  lias 
not  been  ascertained  {m).  Hence,  althougli  in  making  a  pro- 
vision for  the  wife,  the  Court  always  includes  the  children  of 
the  marriage  (/«),yet  the  wife's  title  to  a  settlement  is,  according 
to  the  most  approved  o\)\u.\onQ,  person((I  to  her,  and  does  not 
extend  to  her  children  (o)  :  so  that  if  she  be  entitled  to  her 
legacy,  and  die,  leaving  a  husband  and  children,  the  latter, 
although  unprovided  for  by  settlement,  can  claim  no  provision 
out  of  the  legacy  [p]  ;  and  if  he  files  a  bill  to  recover  such 
legacy,  his  children  cannot  oblige  him  to  make  a  provision  for 
them  out  of  it(^).  Where,  indeed,  there  was  a  decree  for  a 
settlement  on  the  wife,  the  children  were  entitled  to  the  benefit 
of  it,  although  the  wife  might  have  died  before  any  proposal  for 
a  settlement  was  carried  into  the  Master's  office  (r).     Neverthe- 

(/>•)  Eedes  v.  Eedes,  1 1  Sim.  569.  the  wife  for  life  out  of  the  fund, 

{I)  A  married  woman,  while  an  and    afterwards    gives    it    to    the 

infant,  would  not  have  been  allowed  issue,  if  any,  with  an  ultimate  re- 

to  waive  her  equity  to  a  settlement :  version  to  the  husband  or  his  re- 

Bhipivay  \.  Bull,  \&  Q.J).  ZIQ;  nor  presentatives :    Spirett  v.    Willows, 

if  she  was  a  ward   of   Court,  and  L.  E.  1  Ch.  520 ;    Croxton  v.  May, 

had  married  without  its  authority  :  L.  E.  9  Eq.  404.     In  the  latter  case, 

StackpoJe  v.  Beaumont,  3  Ves.   89.  Carter  v.  Taggart,  1  De  G.  M.  &  Gr. 

If  a  wife  waives  her  equity  to  a  286,  and  Bagshaw  v.  Winter,  5  De 

settlement,  and  consents  that  her  G.  &  Sm.  466,  were  questioned, 

husband  shall  have  the  property,  (c)  WincJi   v.    Brutton,    14    Sim. 

the  Court  requires  an  affidavit  by  379.      See   stat.   20   »S:  21  Vict.  c. 

the  husband  and  wife  that  no  pre-  57,  enabling  a  wife,  after  Dec.  31, 

vious  settlement  affecting  the  pro-  1857,  to  release  and  extinguish  her 

perty  has  been  made :    Britten   v.  right  or  equity  to  a  settlement. 

Britten,  9   Beav.   143.      Such  affi-  (jo)  See  Ranking   v.  Barnard,  5 

davit,  however,  has  been  dispensed  Madd.  33. 

with,  where  the  property  in  ques-  {q)  Scriven  v.  TapJeij,  Ambl.  509 ; 

tion  has  been  very  small :    Veal  v.  Murray  v.  Lord  Elibank,   10  Yes. 

Fm?,  L.  E.  4  Eq.  115.  84;    1    Eop.    Husb.    &  Wife,    264, 

(to)  Packer  v.  Packer,  1  Coll.  92.  2nd    edit.      See    Lovett    v.    Lovett, 

(n)  See  Groves  v.  Clarke,  1  Keen,  Johns.  118. 

140.     If  there  are  no  special  cir-  (r)  Roiue    v.    Jackson,    2     Dick, 

cumstanccs,  the  Court  provides  for  604;  Fenner  v.  Taylor,  1  Sim.  171; 
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less,  if  the  wife,  after  the  institution  of  the  suit,  to  which  she  is 
a  party  defendant,  for  administering  the  estate  out  of  which  the 
legacy  is  to  be  paid,  ajDpears  in  court,  and  consents  that  her 
husband  shall  have  the  fund  wholly  and  absolutely,  it  will  be 
so  ordered,  and  the  children  will  be  deprived  of  any  provision 
out  of  it  (s).  Hence  it  appears  to  follow  that  the  wife's  equity 
does  not  attach,  for  the  benefit  of  her  children,  upon  the  mere 
filing  of  the  bill  {t).  But  in  Lloyd  v.  Mmon  {ii),  where  the  %vife 
appeared  by  her  counsel  at  the  hearing  of  the  cause  and  claimed 
her  equity,  and  the  legacy  was  directed  to  be  carried  to  the 
separate  account  of  the  husband  and  wife ;  and,  the  husband 
being  a  bankrupt,  and  his  assignee  having  sold  his  interest  in 
the  legacy,  the  solicitors  for  the  purchaser  and  for  the  wife 
agreed  to  refer  the  claim  of  the  wife  to  their  counsel,  who  deter- 
mined that  she  was  entitled  to  a  settlement,  subject  to  the  costs  ; 
but  before  any  further  steps  were  taken,  she  died,  leaving 
childi'en ;  it  was  held  by  Sir  J.  Wigram,  V.-C,  that  the 
husband  and  those  claiming  through  him  were,  after  the  steps 
which  had  been  taken,  bound  to  allow  a  settlement  of  part  of 
the  fimd  on  the  wife  and  children,  and  that  on  her  death  the 
children  were  entitled  to  the  portion  which  would  have  been 
settled  :  And  his  Honour  observed,  that  the  question  whether  the 
children  could,  after  the  death  of  their  mother,  insist  on  her 
equity,  depended,  not  on  the  question  whether  she  was  bound, 
but  whether  her  husband  was :  That  there  might  be  a  case  in 
which  she  was  not  absolutely  bound,  but  in  which,  as  against 

Groves  v.  Perkins,  6  Sim.  584 ;  De  interest  is  reversionary,  in  part 
(a  Oarcle  v.  Lempriere,  6  Beav.  343,  vested  and  in  part  contingent  : 
345,  pi"?'  Lord  Langdale.  And  it  Wade  v.  Saunders,  1  Tui-n.  &  E. 
will  make  no  difference,  that  by  30G.  See  ante,  p.  G45,  note  (?/). 
tlie  form  of  the  decree,  made  with-  Where  a  wife  established  her  right 
out  discussion,  the  settlement  to  to  a  settlement,  as  against  her  hus- 
be  made  is  a  settlement  on  the  band's  assignees,  to  the  extent  of 
wife  alone,  and  not  on  the  wife  and  one-half  of  the  fund,  Lord  Laug- 
her children  :  Groves  v.  Clarke,  1  dale,  M.  E.,  held  that  she  could  not 
Keen,  132.  afterwards  waive  the  making  of  the 
(s)  Murray  v.  Lord  EUbanh,  10  settlement  so  as  to  defeat  the  rights 
Ves.  88,  90  ;  S.  C,  13  Ves.  6 ;  Lloyd  of  her  children :  Whitten  v.  Sawyer, 
v.  Williams,  1  Madd.  466;  Fenner  1  Beav.  593. 

V.  Taylor,  1  Sim.  169,  171  ;  Bakery.  (f)  Be  la    Garde  v.  Lempriere,  6 

Bayldon,  8  Hare,  210:  Secus,  where  Beav.  344,  overruling  Steinmetz  v. 

there  is  an  agreemcrd  by  the  hus-  Ilalthin,  1  Gl.  &  J.  64  ;    Wallace  v. 

band  for  a  settlement:   Fenner  v.  Auldjo,  1  De  G.  J.  &  S.  643. 
Taylor,  1  Sim.  169  :  or  where  the  (?')  5  Hare,  149. 
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Wife's  equity 
obligatory  on 
thoseclaiining 
from  or  under 
husband. 


Wbere  the 
wife  is  a 
subject  of  a 
foreign  state. 


the  luisband,  the  cliildren  were  entitled ;  and  that  if  he  was 
boiind,  the  children  were  certainly  entitled. 

The  equity  of  the  wife  to  oblige  her  husband  to  make  a  suit- 
able provision  for  herself  and  children,  in  consideration  of  her 
fortune,  is  obligatory  upon  all  persons  claiming  generally  from 
or  under  him,  as  executor,  trustee  in  bankruptcy,  or  assignees 
by  deed  in  trust  to  pay  debts :  So  that  if  the  husband  becomes 
a  bankrupt,  or  assigns  his  property  to  trustees  for  the  benefit  of 
his  creditors,  including  the  interest  of  his  wife,  the  trustee  in 
bankruptcy  or  assignees  under  the  deed  of  assignment  will  be 
obliged  to  make  provision  for  her  and  her  children,  before  they 
are  permitted  to  receive  it,  whether  the  legacy  be  absolute  or  for 
life  only  {x)  :  or  the  Court,  in  its  discretion,  may  order  the 
whole  of  the  fund  to  be  settled  (y) . 

It  must  here  be  remarked,  that  an  executor  nir///  pay  a  wife's 
legacy  to  her  husband,  which  will  defeat  her  right  to  a  settle- 
ment ;  but  if  there  be  a  suit  pending,  the  executor  cannot  make 
the  payment,  because  his  office  is  suspended  (z).  But  he  is 
always  justified  in  refusing  to  pay  over  the  wife's  fund  to  the 
husband,  even  at  her  request,  and  insisting  on  giving  her  an 
opportunity  of  asserting  her  equity  to  a  settlement  {a) . 

When  the  wife  is  the  subject  of  a  foreign  state,  by  the  law 
of  which  her  husband  would  be  entitled  to  receive  the  whole 
of  her  property,  without  making  any  provision  for  her,  the 
Court  will  dispense  with  her  consent,  and  order  the  fund  to 
be  paid  to  her  husband,  without  requiring  any  settlement  {b). 


(x)  Carr  v.  Tmjior,  10  Ves.  574 ; 
Beresford  v.  Hohson,  1  Madd.  362; 
Qreen  v.  Otte,  1  Sim.  &  Stii.  250; 
Ex  parte  O'Ferrall,  1  Gl.  &  Jam. 
347 ;  1  Eop.  Leg.  774,  3rd  edit.  ; 
Wilkinson  Y.  CharleswortJi ,  10  Beav. 
324;  Taunton  v.  Morris,  11  C.  D. 
779. 

(/y)  A7}tr,  p.  1155,  note  (J),  and 
tlie  cases  there  cited.  So  the  wife's 
equity  will  prevail  against  a  pur- 
chaser from  the  husband  for  a 
valuable  consideration,  if  she  takes 
an  absolute  interest  in  the  fund  : 
Scott  V.  Spas/idt,  3  Mac.  &  G.  589 : 
Sccus,  if  she  has  only  a  life  interest : 
Till'/  V.  fJstrr,  10  Hare,  141  ;  Be 
Jhiffys  Trad,  28  Beav.  380.  See 
also  Life  Association  of  Scotland  v. 


SiddaJ,  3  De  G.  F.  &  J.  271. 
See  also  Roberts  v.  Cooper,  [1891] 
2  Ch.  335,  in  which  case,  however, 
the  wife's  conduct  was  held  to  bar 
her  equity.  As  to  what  amounts 
to  a  reduction  into  possession  suf- 
ficient to  exclude  the  wife's  equity, 
see  Ex  parte  Norton,  8  De  G.  M. 
&  G.  258  ;  AUday  v.  Fletcher,  1  De 
G.  &  J.  82. 

(z)  Murray  v.  Lord  ElibanJx,  10 
Ves.  90.  As  to  the  exercise  of 
powers  by  executors  and  trustees 
after  administration  decree,  see 
post,  p.  1446. 

(a)  Be  Swan,  2  Hemm.  &  M.  34. 

(?j)  Sau'cr  V.  Shnte,  1  Anst.  63 ; 
Camphell  v.  French,  3  Ves.  323;  1 
Eop.  Husb.  &  Wife,  265,  2ud  edit. 
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A  difficulty  may  occur  witli  respect  to  tlie  payment  cf  legacies,  Where  the 
in  cases  where  a  legacy  is  given  to  a  legatee  who  has  heen  ^hw^d.^^ 
abroad,  and  not  heard  of  for  a  long  time. 

In  one  case,  a  legatee  having  been  abroad  twenty-eight 
years,  and  not  heard  of  for  twenty-seven,  the  Court  presumed 
him  to  be  dead  (c).  And  the  same  was  done  in  a  subsequent 
case  (d),  after  an  absence,  without  any  tidings,  of  sixteen  years. 

But  in  some  cases  the  Court  has  required  that  the  parties 
entitled  to  the  legacies  in  the  event  of  the  death  of  the  legatees 
should  give  security  to  refund,  in  case  the  legatee  should 
return  [e) . 

However,  the  executor  may  avoid  all  responsibility  by  pur- 
suing the  provisions  of  the  Trustee  Act,  1893  (,/'). 

An  executor  who  receives  notice  that  a  legatee  has  charged  Where  legacy 
his  legacy  is  bound  to  withhold  all  further  payment  to  him ;  assio-ned. 
and  the  executor  can  create  no  new  charges  or  rights  of  set-off 
after  that  time  (g). 

Where   the   legatee  is  a   convict  felon,  a   legacy  becoming  Where  the 
payable  to  him  during  the  term  of  his  penal  servitude,  by  vii-tue  ^o^y^ct  felon 
of  the  provisions  of  sects.  9  and  10  of  the  stat.  33  &  34  Vict. 

S.    P.,    where    tlae    husband    and  questions  of  priority  between  equit- . 

wife  are    domiciled  in    Scotland  :  able  assignees,  see    Ward  v.  Dun- 

McCormick  v.  Oarnett,  5  De  G.  M.  combe,  [1893]  A.  C.  369,  where  all 

&  G.  278.     See  also  Be  Marslaud,  the  authorities  were  considered  by 

55  L.  J.  Ch.  581,  where  husband  the  House  of  Lords.    In  Re  iJctUas, 

and  wife  were  domiciled  in  the  Isle  [1904]   2  Ch.  385,  D.  charged  his 

of  Man.  expectant  interest  in  a  legacy  under 

(c)  Dixon  V.  Dixon,  3  Bro.  C.  C.  the  Will  of  his  father,  then  living, 
510.  See  also  In  the  Goods  of  first  in  1897  in  favour  of  S.,  and 
Hatton,  1  Curt.  595  ;  Re  Lewes's  secondly  in  1898  in  favour  of  B. 
Trust,  L.  E.  11  Eq.  236  ;  6  Ch.  The  father  died  in  1902.  D.  the 
635.     See  ante,  p.  234.  sole   executor    renounced  probate. 

(d)  Mainivaring  v.  Baxter,  5  Ves.  In  1903  administration  with  the 
458.  Will  annexed  was  granted,  and  the 

{e)  Norris  v.   Norris,    Finch,  E.  following  day  B.  gave  notice  of  his 

419  ;    Bailey  v.  Hammond,  7  Ves.  charge  to  the  administratrix,  and 

590;    Doivley  v.    Winfieid,   14  Sim.  subsequently  Gr. ,  on  becoming  aware 

277;    Cuthhert  v.   Furrier,   2    Phil.  of  the  grant,  also  gave  notice;  it 

Ch.  C.  199.  was  held  that  B.  was   entitled  to 

(/)  See  sect.  42  of  the  Act,  re-  priority  although  S.'s  delay  was  not 

placing  sect.  32  of  the  Legacy  Duty  due  to  any  negligence  on  his  part. 

Act    (36    Geo.    III.    c.     52),    ante,  A  trustee  is  under  no  obligation  to 

p.  1139.  answer  the  inquiries  of  a  stranger 

ig)  Stephens  \.  Fe«a5/es,  30  Beav.  ahoMiio  deaXwiila.i'h.e  cestui  que  trust : 

625.     As  to  the  effect  of  notice  in-  Low  v.  Boureriv,  [1891]  3  Ch.  82. 
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c.  23,  vests  in  the  administrator  (if  any)  appointed  hy  tlio  Crown 
under  that  Act,  who  has  absohito  power  to  deal  tlierewith,  and 
subject  to  the  provisions  of  the  Act,  all  property  to  which  the 
convict  is  at  the  time  of  his  conviction,  or  becomes  while  subject 
to  the  Act,  entitled,  is  to  be  preserved  and  held  in  trust  by  the 
administrator,  and  on  the  convict  ceasing  to  be  subject  to  the 
Act,  such  property  reverts  to  the  con\dct,  his  heirs,  executors,  or 
administrators  {h).  If  no  administrator  be  appointed,  an  interim 
curator  may  be  appointed,  having  the  same  powers  as  an 
administrator  (/).  A  legacy  acquired  by  a  convict  while  at 
large  under  a  ticket  of  leave  is  not  subject  to  the  Act  (/•). 

Where  a  legatee  of  a  share  of  residue  less  than  20/.  has  died 
and  has  no  legal  personal  representative,  the  Court  will  dis- 
tribute such  sum  amongst  the  next  of  kin  of  such  residuary 
legatee,  without  requiring  administration  to  be  taken  out  (/). 


Produce  of, 
or  interest 
on,  specific 
legacies : 


SECTION  VI. 

Of  Interest  iqjon  Legacies. 

Specific  legacies  are  considered  as  separated  from  the  general 
estate,  and  appropriated  at  the  time  of  the  testator's  death  ; 
and  consequently,  from  that  period,  whatever  produce  accrues 
upon  them,  and  nothing  more  or  less,  belongs  to  the  legatee  {m). 
Therefore,  where  there  is  a  specific  legacy  of  stock,  the  dividends 
belong  to  the  legatee  from  the  death  of  the  testator  {>i)  :  And  it 
is  immaterial  whether  the  enjoyment  of  the  principal  is  post- 
poned by  the  testator  or  not  (o) . 

Accordingly,  it  would  seem,  that  the  specific  legatees  of  cows, 
mares,  or  ewes,  are  entitled  to  the  brood  fallen  between  the 
death  of  the  testator  and  the  assent  of  the  executor  to  the 
legacy :  So  also  as  to  the  wool  of  sheep  shorn,  &c.  {p). 


(70  Sect.  8. 

(0  Sects.  21—20. 

(A-)  Sect.  30, 

(/)  IfiiiiiHjs  V.  Iliiiiinjs,  2  II.  & 
ISl.  32.  See  further,  where  admin- 
istration is  unnecessary  or  -will  bo 
dispensed  with  in  cases  of  small 
estates,  ((ntr,  p.  307  ''f  scq, 

{'III)  SIrccJi  V.  'riicriiii/toii,  2  Ves. 
Sen.  563. 


[)i)  Barrlngtun  v.  Tridrum,  0 
Ves.  345 ;  Bristow  v.  Bristow,  5 
Beav.  289;  Olive  v.  Clive,  Kay, 
600.  See  ante,  p.  1121,  for  cases 
where  the  question  arises  between 
the  tenant  for  life  and  the  re- 
mainderman ;  and  ante,  p.  633,  as 
to  apportionment. 

(o)  2  Eop.  Leg.  227,  3rd  edit. 

Ip)  Wentw.  Off.  Ex.  445,  lith 
edit. 
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General  legacies  in  their  natiu'e  cany  interest  (q)  ;  and,  as  in  on  general 
the  case  of  all  other  claims  with  that  incident,  the  interest  is  to     "'"'^ 
be  computed  from  the  time  at  ■which  the  principal  is  actually 
due  and  payable. 

If  a  legacy  be  brought  into  Court,  and  the  legatee  has  notice 
of  it,  so  that  it  is  his  fault  not  to  pray  to  have  the  money,  or 
that  the  money  should  be  put  out,  the  legatee,  in  such  case, 
shall  lose  the  interest  from  the  time  the  money  was  brought 
into  Court :  But  if  the  money  was  put  out,  the  legatee  shall 
have  the  interest  which  the  money  put  out  by  the  Court 
yielded  (/•). 

In  the  further  consideration  of  the  doctrine  of  allowing 
interest  on  general  legacies,  the  subject  may  be  regarded, 
First,  in  cases  where  the  testator  has  not  fixed  any  time  of 
payment :  Secondly,  in  cases  where  the  time  of  payment  is 
named  by  him. 

1st.  Where  no  time  of  payment  is  fixed :  The  executor  is  by  1st.  Where 
law  allowed  one  year  from  the  testator's  death  to  ascertain  and  j^^s  fixed  no 
settle  his  affairs :   at  the  end  of  which  time  the  Court,  for  the  time  for  pay- 

1  i>  1  •  ment : 

sake  01  general  convenience,  presumes  the  personal  estate  to 
have  been  reduced  into  possession  :  Upon  that  ground,  interest 
is  payable  from  that  time  unless  some  other  period  is  fixed  by 
the  Will  («).  Ord.  LY.  r.  64,  of  E.  S.  C,  provides  that  "  where 
a  judgment  or  order  is  made  directing  an  account  of  legacies, 
interest  shall  be  computed  on  such  legacies  after  the  rate  of  4 
per  cent,  per  annum  from  the  end  of  one  year  after  the  testator's 
death,  unless  otherwise  ordered,  or  unless  any  other  time  of 
payment  or  rate  of  interest  is  directed  by  the  Will  and  in  that 
case  according  to  the  Will."  Interest  will  not  be  payable  from 
an  earlier  date,  although  there  is  a  du'ection  in  the  Will  to  pay 
the  legacy  "as  soon  as  possible  "  (/).  If,  indeed,  the  legacy  is 
decreed  to  be  a  satisfaction  of  a  debt,  the  Court  always  allows 
interest  from  the  death  of  the  testator  {t().     A  further  exce]3tion 

{ri)  A  legacy  of   50Z.  for  a  ring,  2   per  cent.     See    Supreme    Court 

is   not  specific  (see  ante,  p.    914),  Funds  Rules,  1894,  r.  76. 

and  therefore  carries  interest  with  {s)    Wood    v.   Penoy're,    13    Ves. 

other  pecuniary  legacies :   Apreece  333,  334.     See  also  Gibson  v.  Bott, 

V.  Apreece,  1  V.  &  B.  364.  7  Ves.  96. 

(r)  MaxivcU  v.    Wettenhall,    2   P.  [t)   Webster  v.  IMe,  S  Ves.   410, 

Wms.  27.     But  now  in  most  cases  413;  Benson  \.  Maude,  6  Madd.  15. 

money  lodged  in   Court  is  placed  {u)  Clarice  v.  SeiveU,  3  Atk,  99. 

on   deposit  and   bears    interest    at  So  where  the  testator  charged  his 
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to  the  rule  exists  in  the  case  of  u  legacy  given  to  a  cliild  by  a 
parent,  or  one  in  loco  parentis  (x),  whether  by  way  of  portion  or 
not ;  in  which  instance  the  Court  will  give  interest  from  the 
death ^  to  create  a  provision  for  its  maintenance  (//)  :  iSo  where  a 
testator  bequeaths  a  sum  of  money  to  an  infant,  and  directs  tliat 
his  maintenance  shall  be  paid  out  of  the  interest  of  that  sum, 
the  payment  of  interest  will  be  allowed  from  the  death  and  not 
be  postponed  till  the  end  of  one  year  after  (;:).     In  Pickaick  v. 
Gibbes  (a),  a  testator  directed  his  trustees,  as  soon  as  convenient 
after  the  decease  of  his  wife,  to  raise  10,000/.  for  his  nephew, 
an  infant,  and  to  invest  it  and  apply  the  income  towards  his 
maintenance :  The  testator  had  previously  given  his  wife  an 
annuity  of  1,000/.  a  year  payable  quarterly:    The  wife  pre- 
deceased the  testator :   And  Lord  Laugdale,  M.  E.,  held  that 
the  infant  was  entitled  to  interest   on   his  legacy,  from  the 
testator's   decease.     In  Lowndes   v.  Lowndes  (b),  the  Com't   of 
Exchequer  decided  that  illegitimate  childi-en  are  not  within  the 
general  exception  of  a  legacy  given  by  a  parent  to  a  child.    But 
in  Newman  v.  Bateson  {e),  where  a  legacy  was  given  to  a  natural 
daughter  of  the  testator,  with  directions  that  so  mvich  of  the 
interest  should  be  aj)plied  in  her  maintenance  as  his  executors 
should  think  proper,  the  Court  held,  that  although  the  daughter 
was  a  natural  child  yet  the  testator  having  given  maintenance 
expressly  to  her,  it  came  within  the  common  rule  of  a  legacy 
given  to  a  child ;   and  dii'ected  interest  from  the  time  of  the 
testator's  death  (</).     This  exception,  however,  is  confined  to 
legacies  in  favour  of  infants,  and  has  never  been  extended  to  a 
legacy  given  to  an  adult  ((') .     Nor  does  it  apply  to  the  case  of  a 
wife(/). 

real  estate  by  Will  with  the  simijle  ((/)  1  Bear.  271. 

contract  debts  of  another  person,  he  {h)  15  Ves.  301. 

was  considered  as  having  adopted  (c)  3  Swanst.  689. 

those   debts  as  his   own,   and  the  (d)  See  also  Dowlincj  v.    Tyrdl, 

creditors,    as    legatees,    were    held  2  Euss.  &  M.  343 ;  Ace. 

entitled  to  interest  from  his  death  :  {v)  Raven  v.    Waite,    1    Swanst. 

tihirt  V.  Wtdbij,  IG  Ves.  393.  oo6  ;   Wall  v.  Wall,  15  Sim.  513. 

(x)  WUsun  \.  Muddison,  2  Y.   &  (/)  Stent   v.   Ruhinson,    12   Ves. 

C.  Ch.  C.  372.     As  to  what  persons  461;  Re  Whittaker,  21  C.  D.  657. 

Htand    in    loco   parentis,  see    ante,  A  legacy  to  the  testator's  wife,  in 

P-  1076.  lieu  of  dower  and  f reebench,  carries 

il/)  Ueckford  v.  Tohtu,  1  Ves.  Sen.  interest  only  from  the  expiration  of 

310  ;   Crickett  v.  Dolby,  3  Ves.  13.  a  year  from  the   testator's  death  : 

(2)  Re  Richards,  L.  E.  8  Eq.  119.  Re  Bujnold,  45  C.  D.  496. 
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After  the  expiratiou  of  the  year  from  the  death  of  the 
testator,  the  legacy  will  carry  interest,  although  payment  be, 
from  the  condition  of  the  estate,  impracticable  {g),  and  although 
the  assets  have  been  unproductive  iji)  :  The  general  rule  was 
stated  by  Lord  Redesdale,  in  Pearson  v.  Pearson  [i)  :  "  Whether 
the  fund  bears  interest  or  not,  is  totally  immaterial  in  the  case 
of  pecuniary  legacies;  I  remember  a  case  of  Green'uuj  v.  Barker, 
where  the  fund  did  not  come  to  be  disposable  for  the  payment 
of  legacies  till  near  forty  years  after  the  death  of  the  testator, 
and  yet  the  legacies  were  held  to  bear  interest  from  the  year 
after  the  testator's  death ;  and  the  Court  there  was  of  opinion, 
that  it  was  a  general  settled  and  fixed  rule,  that  pecuniary 
legacies  bear  interest  from  the  expiration  of  twelve  months,  if 
there  should  at  any  time  be  a  fund  for  the  payment  of  them, 
and  that  in  case  the  fund  was  productive  within  the  twelve 
months,  all  the  intermediate  profits  belong  to  the  residuary 
legatee :  The  executor  may  pay  the  legacy  within  the  twelve 
months,  but  is  not  compelled  to  do  so  :  he  is  not  to  pay  interest 
for  any  time  within  the  twelve  months,  although  during  that 
time  he  may  have  received  interest :  But  if  he  has  assets,  he  is 
to  pay  interest  from  the  end  of  the  twelve  months,  whether  the 
assets  have  been  productive  or  not." 

Where  a  legacy  was  given  to  A.,  to  be  paid  at  twenty-one, 
and  if  he  should  die  before  attaining  that  age,  then  to  B.,  and 
A.  died  before  twenty- one,  several  years  after  the  testator,  it 
was  held  that  B.  was  entitled  to  interest  on  the  legacy  from  the 

((/)   WoodY.  Penoyre,  13  Ves.  334.  legacy  be   given  to  A.,  subject  to 

A   testator   gave   a  legacy   to    bis  the  payment  of  a   minor   sum  to 

daugbter,    and    all    bis    real    and  B.,  interest  on  sucb  minor  sum  is 

l^ersonal   estate   to    bis    wife,    and  payable  by  A.  to  B.  from  tbe  end  of 

after  ber  deatb,  be  gave  bis  real  a  year  after  tbe   testator's   deatb, 

estate,  subject  to  tbe  legacy  to  bis  notwitbstanding    tbat,     in    conse- 

son  in  fee  :  Tbe  wife  survived  tbe  quence   of    litigation    between   A. 

testator,  and  afterwards  died  :  And  and  tbe  residuary  legatees,  A.  did 

Sir  L.   Sbadwell,  V.-C,  beld  tbat  not,  for  several  years,  obtain  posses- 

tbe  legacy,  witb  interest  from  tbe  sion  of  bis  own  legacy,  wbicb  did 

end  of  a  year  after  tbe'  testator's  not,  in   tbe  meanwbile,  make  in- 

deatb,  was  raiseable  out  of  tbe  real  terest:  Hertford  y.  Lowthtr,  9Beav. 

estate,  in  case  tbe  personal  estate  266.     See  also  Fislier  v.  Brierlcy, 

was  deficient :  Freeman  v.  Simjjsvn,  30  Beav.  268.     See   also  lie  UlacJc- 

6   Sim.    75.     See  also  Milltown  v.  ford,  27  C.  D.  676  {p'^st,  p.  1660), 

Trench,'^  CI.  &  Fin.  276;  8.  C,  10  wbere  tbe  property  consisted  mainly 

Bligb,  N.  S.  1.  of  a  reversionary  interest. 

(A)  So  it  bas  been  beld  tbat  if  a  (/)  1  Sob.  &  Lef.  10. 
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Interest  on 
annuities : 


Interest  on 
bequests  for 
life: 


2ndly.  "SMien 
the  time  of 
payment  is 
fixed : 


death  of  A. ;  for  altliougli  it  was  objected  that,  this  being  a 
new  substantive  legacy  to  B.,  the  executor  ought  to  have  a 
year's  time  for  the  payment  of  it,  yet  the  Court  held,  that  the 
year's  time  must  be  intended  to  be  from  the  death  of  the 
testator  (/»•). 

An  annuity  bestowed  by  Will,  without  mentioning  any  time 
of  payment,  is  considered  as  commencing  from  the  death  of  the 
testator,  and  the  first  payment  as  due  at  the  expiration  of  one 
year  {I)  :  from  which  latter  period  interest  may  be  claimed  in 
cases  where  it  is  allow^ed  at  all.  But,  generally  speaking,  the 
Court  of  Chancery  has  refused  application  for  interest  upon  the 
arrears  of  annuities  given  by  Will  {}i/)  :  unless  in  cases  where 
the  person  charged  with  the  payment  of  the  annuity  has  at  law 
incurred  a  forfeiture  by  non-payment,  against  w^hich  he  is 
obliged  to  seek  relief  in  equity :  there  no  assistance  will  be 
given  him  by  the  Court,  except  upon  terms  of  doing  equity, 
viz.  :  by  consenting  to  pay  the  grantee  of  the  annuity  the 
arrears  due,  with  interest  (n). 

The  question,  whether  a  legatee  for  life  is  entitled  to  interest 
from  the  death  of  the  testator,  or  from  the  end  of  the  year  after 
his  death,  has  been  considered  in  a  previous  section  (o) , 

Where  a  legacy  is  charged  on  real  property,  and  no  day  of 
payment  is  mentioned  in  the  Will,  interest  will  be  given  from 
the  testator's  death  (p)  ;  but  where  a  legacy  is  payable  out  of 
the  proceeds  of  sale  of  real  estate,  it  was  held  by  Jessel,  M.  E., 
that  interest  was  payable  from  a  year  after  the  testator's  death  {q). 


2.  With  respect  to  interest 
time  of  payment  is  fixed  by 

(A-)  Luuiiily  V.  WiUidins,  2  P. 
"NVms.  481.  As  to  a  vested  legacy 
to  an  infant,  (subject  to  be  divested, 
Bdd  post,  p.  1109. 

(/)  Seer///<r,  p.  1110. 

(y/i)  Torre  v.  Broiciic,  o  II.  L.  (". 
o55;  JJoiit/i  V.  VoulioH,  2  Gift'.  514. 

(//)  Fernrs  v.  Ferrers,  C'as.  temj). 
Talb.  2 ;  2  Eo]i.  Leg.  liM),  3rd  edit. 
Other  cases  wlicrc  llir  Court  lias 
allowed  interest  on  arrears  have 
been  where  the  annuitant  has  held 
fioino  legal  security  which,  but  for 
the  interference  of  the  Court,  he 
miirht  have  made  avjiiliible  i'nv  tlio 


on  general  legacies,  where  the 
the  testator ;    The  general  rule 

payment  of  interest,  or  where  the 
accumulation  of  arrears  has  been 
occasioned  by  the  misconduct  of 
the  party  bound  to  pay :  Torre  v. 
Browne,  5  H.  L.  C.  578. 

(o)  Ante,  p.  1117  et  seq, 

(  p)  Pearson  v.  Pearson,  1  Sch.  & 
Lef.  10;  Spinivai/  v.  (Uynn,  9  Yes. 
483. 

(v)  Turner  v.  Buck,  L.  E.  18  Eq. 
301.  Cf.  Re  Waters,  42  C.  D.  517, 
where  the  trust  for  sale  was  after  the 
death  of  the  tenant  for  life,  and  it 
was  held  that  the  legacy  carried 
intoi-est  from  the  death. 
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is,  that  the  legacies  will  not  carry  interest  before  the  arrival 
of  the  appointed  period  :  as,  for  instance,  when  the  legatee  shall 
attain  twenty-one  (r)  :  Nor  will  it  make  any  difference  that  the 
legacy  is  vested  is). 

Where,  however,  a  fund  is  severed  immediately  from  a 
testator's  death  for  the  benefit  of  the  objects  of  the  gift  (?'),  not 
only  is  the  gift  vested  (?/),  but  carries  the  interim  income,  though 
the  only  gift  is  in  a  direction  to  pay  at  a  future  time  [x). 


(r)  Heath  v.  Perry,  3  Atk.  101 ; 
Tyrrell  v.  TyrreJl,  4  Ves.  1.  In- 
terest is  payable  only  from  the 
time  tlie  legacy  is  receivable  :  Ea  rJe 
T.  Bellingham,  24  Beav.  448.  But 
if  tbe  appointed  period  {e.g.,  the 
legatee's  attaining  twenty-one  or 
marrj'ing  with  consent)  arrived  in 
the  Lifetime  of  the  testator,  the 
legacy  will  carry  interest  from  his 
death:  Coventry  v.  Higgins,  14  Sim. 
30. 

(s)  Heath  v.  Perry,  3  Atk.  102, 
by  Lord  Hardwicke ;  Crichett  v. 
Dolby,  3  Ves.  10;  Festing  y.  Allen, 
5  Hare,  575,  577.  Where  a  tes- 
tatrix gave  several  legacies,  and 
directed  her  husband,  whom  she 
appointed  her  executor,  to  pay  the 
legacies  as  soon  after  her  death 
as  might  be  convenient,  or  within 
three  years,  if  it  should  suit  his 
convenience,  Alderson,  B.,  held 
that  the  legatees  were  not  entitled 
to  interest  on  their  legacies  before 
the  expiration  of  the  three  years  : 
Thomas  v.  Att.-Gen.,  2  Y.  &  ('. 
525.  See  also  Lord  v.  Lord,  L.  E. 
2  Ch.  782.  But  where  there  was 
a  direction  to  invest  the  legacies 
within  seven  years  of  the  testator's 
death,  and  such  direction  was  for 
the  convenience  of  the  estate,  and 
not  for  the  benefit  of  the  residuary 
legatee,  it  was  held  that  as  th  ■ 
estate  was  sufficient  to  pay  them 
at  the  testator's  death,  interest 
must  be  paid  from  the  end  of  a  year 
after:    Varhy  \.   Winn,  2  K.  &  J. 


700.  In  Olive  v.  Westerman,  53 
L.  J.  Ch.  525,  there  was  a  direction 
to  pay  legacies  within  four  years ; 
the  legacies  remained  unpaid  by 
reason  of  the  inability  of  the 
legatees,  being  infants,  to  give 
receipts,  and  not  for  the  convenient 
administration  of  the  estate :  It 
was  held  that  the  unpaid  legacies 
carried  interest  from  the  expii-ation 
of  a  year  from  the  death  of  the 
testator. 

{t)  That  is  to  say,  severed  by 
direction  of  the  testator :  thus 
Cotton,  L.  J.,  in  Be  Dickson,  29 
C.  D.  331,  336,  says,  speaking  of 
what  sums  can  properly  be  said 
to  be  held  by  trustees  in  trust  for 
an  infant,  "As  to  each  of  these 
sums  I  should  say  it  did  not  come 
within  that  description,  because  it 
was  not  set  apart  by  the  direction 
of  the  testator  so  as  to  be  held  by 
these  trustees  for  the  benefit  of  the 
infant,  but  was  only  retained  by 
the  trustees  to  enable  them  to 
comply  with  the  directions  in  the 
Will  if  and  when  the  infant  at- 
tained twenty-one."  See  also  Be 
Iiiman,  [1893]  3  Ch.  518  ;  Be 
JiuR-iits''  Trusts,  25  C.  D.  743 ;  Be 
Medlocl-,  55  L.  J.  Ch.  738  ;  Festing 
V.  Allen,  5  Ha.  573  ;  Be  Clejnents, 
[1894]  1  Ch.  665  ;  Be  Woodin, 
[1895]  2  Ch.  309. 

((/)  See  ante,  p.  986. 

(.»■)  Dundas  v.  Wolfe  Murray,  1 
Henim.  &  M.  425 ;  Be  Tnman,  ubi 
sup.;  Be  Snaith,  71  L.  T.  318. 
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loo-acies  to 
children  of 
testator : 


Again,  as  we  havG  seen  (//),  this  rule  is  subject  to  an  exception 
in  case  of  the  testator  being  the  parent  (or  in  loco  parentix)  (2) 
of  the  h-gatee  :  For  tliere,  whether  the  legacy  be  vested  or 
contingent,  if  the  legatee  be  not  an  adult  (f/),  interest  on  the 
legacy  shall  be  allowed,  as  a  maintenance,  from  the  time  of  the 
death  of  the  testator  (b),  if  there  is  no  otJicr  provision  for  thai 
purpose  (c).  The  Court  will  determine  the  (jnantnni  of  allow- 
ance, either  the  whole  of  the  usual  interest  allowed  by  the 
Court,  or  less,  according  to  circumstances  {d). 

Where  the  legatee  is  the  child  of  the  testator,  and  a  specifio 
sum  is  given  by  the  Will  for  maintenance,  no  greater  allowance 
can  be  claimed  for  that  purpose,  altliough  it  be  less  than  the 
usual  rate  of  interest  upon  the  legacy  {e).  But  the  Court  has 
in  some  cases  increased  the  allowance,  where  it  was  insufficient 
for  a  reasonable  maintenance,  and  where  the  legacy  was 
vested  (/')  ;  or,  where  maintenance  has  been  given  up  to  a 
particular  date  or  the  happening  of  a  particular  event  during 
infancy,  has  allowed  interest  on  a  legacy  for  maintenance  in  the 
interval  between  that  date  and  majority  (</). 

Where  an  infant  is  entitled  to  maintenance  out  of  one  or 
other  of  two  contingent  legacies,  the  Court  will  select  that 
which  will  be  most  for  the  benefit  of  the  infant,  and  declare 


(?/)  Ante,  p.  1164. 

(:;)  AcJierley  v.  Vernon,  1  P. 
Wnis.  783;  Hill  v.  Hill,  3  V,  & 
B.  183;  Mills  v.  Roharts,  1  Euss. 
&  M.  555;  Leslie  v.  Leslie,  Cas. 
Temp.  Sugd.  4;  Rogers  v.  Souiten, 
2  Keen,  598;  lVilso)i  v.  Maddison, 
2  Y.  &  0.  Ch.  C.  372 ;  Russell  v. 
Dickson,  2  Dr.  &  War.  133. 

(a)  Raven  v.  Wnite,  1  Swanst. 
553;    WhU  v.  Wall,  15  Sim.  513. 

{h)  Harvey  v.  Harvey,  2  P.  Wms. 
21;  Indedon  v.  Nvrthcote,  3  Atk. 
438;  Chambers  v.  Goldwin,  11  Ves. 
2 ;  Brown  v.  Temjierley,  3  Euss. 
Chanc.  Cas.  262;  Martin  v.  Martin, 
L.  E.  1  Eq.  369.  Even  tliougli  tlie 
Will  should  contain  an  express 
direction  that  the  interest  shall 
accumulate :  Mole  v.  Mole,  1  Dick. 
310 ;  M'Dermott  v.  K:ealey,  3  Euss. 


Ch.  Cas.  264,  note.  In  the  case  of 
a  child  in  ventre  sa  mere,  interest 
must  be  computed  from  the  time  of 
its  birth:  Rawlins  v.  Rawlins,  2 
Cox,  425. 

(c)  Wynch  v.  Wynch,  1  Cox,  433; 
Donejvan  v.  Needham,  9  Beav.  164 ; 
Riidye  v.  Winnedl,  12  Beav.  357; 
Re  Rouse's  Estate,  9  Hare,  649. 

{d)  2  Eop.  Leg.  234,  3rd  edit. 

(e)  Hearle  v.  GreenbanJc,  3  Atk. 
716 ;  Lony  \.  Long,  3  Yes.  286, 
note ;  Ellis  v.  Ellis,  1  Sch.  &  Lef .  1  ; 
Re  George,  5  C.  D.  837.  See  p.  1147. 

(/)  Aynsivorth  v.  Pratchett,  13 
Yes.  321;  2  Eop.  Leg.  238,  3rd 
edit.  See  Turner  v.  Turner,  4  Sim. 
430. 

(.7)  Cliamhers  v.  Goldwin,  11 
Yes.  2  ;  Martin  v.  Martin,  L.  E.  1 
Eq.  369. 
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that  interest  at  4  per  cent,  is  payable  upon  it,  to  be  applied  for 
his  maintenance  {li). 

This  exception  is  not  extended  in  favour  of  nephews  and 
nieces  (/),  nor  of  grandchildren  (/.•)  unless  the  testator  were 
///  loco  par entk. 

Again,  in  some  instances,  legacies  payable  at  a  future  period  apparent  in- 

.,,  •    i  ,       1,1  1  ,       •  1  L  tent  that  the 

■Will  carry  mterest,  although  not  given  by  a  parent,  or  a  person  legatees  shall 
in  loco  jyctrentis,  where  there  appears  an  intention  on  the  part  of  be  maintained 
the  testator  that  the  legatees  shall  be  maintained  out  of  the  bequest: 
property  bequeathed  to  them  (/).     In  Boddy  v.   Dawes  [m),  a 
testator  gave  legacies  out  of  a  sura  of  stock  to  the  grandchildren 
named  in  his  Will  on  theii*  attaining  the  age  of  twenty- one, 
and  if  any  of  them  should  die  under  twenty-one  their  portion  to 
be  equally  divided  among  such  of  them  as  should  attain  twenty- 
one  ;  but  if  the  whole  of  his  said  grandchildren  should  die  under 
that  age,  then  he  gave  the  interest  of  the  sum  of  stock  to  the 
father  of  the  said  grandchildren  for  his  life,  and  after  his  decease 
the  principal  as  therein  mentioned  :  And  Lord  Langdale,  M.  R., 
held,  that  the  grandchildren  were  entitled  to  the  interest  during 
their  minority. 

Where  the  payment  of  a  legacy  is  postponed  by  the  testator  legacy  given 
to  a  future  period,  as  until  the  legatee  attains  twenty-one,  and  j,g^\» 
the  Will  directs,  that  when  that  period  arrives,  the  payment 
shall  be  made  irith  interest,  the  legacy  will  bear  interest  only 
from  the  end  of  the  year  after  the  testator's  death  {n). 

Where  a  vested  legacy,  either  particular  or  residuary,  is  given  Interest  of 
to  an  infant,  without  appointing  any  time  for  payment,  and  it  is  if^^tj^^e  ^f  ^°^ 
subject  to  a  limitation  over  upon  a  divesting  contingency,  which  infant  legatee 
takes  effect;  as  where  the  legacy  is  given  upon  condition  to  underage 
divest  it  upon  the  death  of  the  legatee  under  twenty-one,  and  he  ^^]^^f^  *^^ 
dies  under  that  age  :  yet  as  the  legacy  was  payable  at  the  end 
of  the  year  after  the  testator's  death,  the  executor  or  admiuis- 

(/i)  Martin  v.    Martin,    L.    R.  1       149,  note ;  ,S'.  C.,\  Cox,  133;  FeM- 

Eq.  369  ;  and  see  ante,  p.  1151.  ing  v.  Allen,  5  Hare,  579. 

f\  r<  -1  tt        7-1  77      o  ^^       iA  (0  Leslie    v.    Leslie,    Cas.    temp. 

(0  ( rickett  Y.  Dolbu,  3  ves.  10.  ^^  '  ^ 

^  '  -^  Sugd.  1. 

{k)  Haughtnn  v.  Harrison,  2  Atk.  (/h)   1  Keen,  362. 

330;  Butler  v.  Freeman,  3  Atk.  5S  ;  [n)  KnigJit  v.  Knight,   2   Sim.  & 

Descrambvs  v.  Tomhins,  4  Bro.  C.  0.       Stu.  792. 
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trator  of  tlie  infant  legatee,  and  not  tlio  legatee  over,  will  Le 
entitled  to  the  interest  wliicli  accrued  on  the  legacy  dming  the 
infant  legatee's  life  (o). 

The  same  doctrine  prevails  with  respect  to  a  gift  of  a  residue, 
where  the  bequest  is  such  as  to  refit  immediately,  hut  not  payable 
until  the  legatee  shall  attain  twenty-one,  with  a  bequest  over, 
divesting  the  legacy  in  case  he  dies  under  that  age :  In  that 
case  also,  although  the  legatee  dies  under  twenty-one,  his 
personal  representative  will  bo  entitled  to  tlio  interest  which 
became  due  during  the  legatee's  life  (;j). 

The  rule  is  otherwise  with  respect  to  contingent  bequests  {q), 
except  in  those  cases  where  the  infant  is  entitled  to  mainte- 
nance out  of  the  income  of  a  contingent  legacy,  either  by  reason 
of  the  testator  being  the  father  of  or  standing  in  loco  parentis 
towards  the  infant  or  by  reason  of  the  infant  being  one  of  a 
class.  So  where  a  particular  legacy,  though  vested,  is  not 
payable  till  twenty-one,  and  nothing  is  said  in  the  AVill  that 
shows  the  testator's  intention  to  give  interest  in  the  meantime, 
in  such  case,  if  the  legacy  be  divested  by  the  death  of  the  legatee 
before  attaining  twenty-one,  his  personal  representatives  cannot 
claim  the  interest  accruing  till  his  death  (r). 

But  where  a  particular  legacy  is  given,  even  contingent  upon 
the  event  of  the  legatee  attaining  twenty-one,  with  interest  in  tlie 
meantime,  and  the  legatee  dies  before  that  age,  the  arrears  of 
interest  up  to  the  time  of  his  death  will,  it  seems,  belong  to  his 
personal  representatives  (.s) . 

(o)  Taylor  v.  Johnson,  2  P.  Wms.  345,  346,  j^er  Sii-  W.  Grant. 

504 ;    Shepherd  v.    Ingram,  Ambl.  (,^)  gge  Cox's  note  to   Tayhr  v. 

448  ;    Montgomerie   v.    WoodJetj,     5  Johnson,  2  P.  Wms.  506.     See  also 

A^es.    522;    3   Atk.    102,    note    by  Descramles  y.  TomMns,!  Qo^,V6Z; 

Sanders  to  Heath  v.  Perry  ;  Bran-  s.   C,  4  Bro.   C.  C.   149,  in  notis ; 

drom   v.    WiJkinsuu,    7   Ves.    420;  Glanvill  y.  GlanviU,  2  Meriv.  38; 

Mills  V.  Jioharts,  1  Euss.  &  M.  555 ;  Thruston  v.  Anstey,  27  Beav.  337, 

M' Donald  y.  Bryce,   2  Keen,   284;  ;,fr  Wood,  V.-O. ;  iiJe /nmoH,  [1893] 

Barber  y.  Barber,   3  Mylne  &  Cr.  3  Q}^^  5i8_ 
688.  See  also  Webb  v.  KeJh/,  9  Sim. 

469;  Be  BHcJcJe,/.  Tr»sts^  22  C.  T>.  ('")  ^^^    ^^^-    Sanders  s    note   to 

gg.j  Jleath  V.    Perry,  3   Atk.   102,   and 

/■    ^  AT-  7   77        r>  7  o-D  Air  that  of  Mr.  Cox  to  Taylor  y.  John- 

[p)  JSIicholls  V.  Usborn,  2  P.  Wms.  "^ 

^10     /n        \n  TT  1-0  son,  2  P.  Wms.  506. 

419;   Chaiuorth   y.   Hooper,   1    Bro. 

C.  C.  81 ;  Hawkins  v.  Combe,  1  Bro.  {s)  Harris  v.  Finch,  M'Clel.  141  : 

C.  C.  335;  Re  Smith,  42  C.  D.  302.      but  see  Errington  y.  Chapman,  12 

And  see  Skey  y.  Barnes,  3  Meriv.       Ves.  20. 
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A  legacy  given  to  an  infant  as  executor  is  payable  only  on  Legacy  to  an 
his  accepting  the  office  and  duties  of  executor  ;  such  a  legacy  executor, 
will  not  therefore  carry  interest  from  the  testator's  death,  since 
the  legatee  cannot  accept  the  office  until   he  attains  twenty- 
one  {t). 

It  remains  to  consider  the  rate  of  interest  allowed  on  legacies  :  Rate  of  inte- 
The  rule  at  present  established  is  to  allow  4  per  cent.,  whether  ^"^^*" 
the  legacy  be  charged  upon  land,  or  payable  out  of  personal 
estate  only,  unless  the  Will  directs  otherwise  (»).  Nor  will,  the 
rule  be  varied,  it  should  seem,  in  the  Courts  here,  by  reference 
to  the  higher  rate  of  interest  allowed  in  the  country  where  the 
testator  was  domiciled,  or  where  the  fund  was  invested  at  the 
time  of  making  the  Will.  The  English  Court  having  the 
administration  of  the  property  comprised  in  the  English  Will 
must  administer  the  estate  according  to  the  rules  of  English 
law.  Therefore,  although  the  testator  is  domiciled  in  France,  the 
interest  payable  on  legacies  given  by  his  Will  is  governed  by  the 
law  of  the  country  in  which  the  estate  is  being  administered  (.r). 
kSo  also  a  legacy  by  a  testator  domiciled  in  Antigua  will  not,  in 
an  English  Court,  be  allowed  to  bear  Antigua  interest  (//)  :  So 
if  a  legacy  is  given  in  the  currency  of  Jamaica,  where  the 
testator  resided,  and  there  are  assets  and  executors  in  both 
countries,  the  legatee  shall  be  allowed  interest  at  4  per  cent, 
only,  and  not  Jamaica  interest,  in  a  suit  in  an  English  Court 
against  the  English  executor  (~) .  The  principle  is,  that  the 
fund  is  supposed  in  the  course  of  a  year  after  the  testator's 
death  to  come  into  the  hands  of  the  executor,  and  that  the 
executor  can  make  4  per  cent,  of  it  here.  If  it  were  proved 
that  the  fund  was  abroad,  and  greater  interest  made,  it  might 
be  otherwise  (r/). 

But  interest  has  been  directed  to  be  computed,  as  against 
the  executor,  at  5  per  cent.,  when  the  property  has  been 
employed  by  him  in  trade  (/>).       Grenerally,   an   executor  im- 

(<)  Re  Gardner,  6"  L.  T.  552.  of  Raymond  v.  Brodhelt,  5  Ves.  199, 

(w)  E.    S.    C.    1883,    Ord.    LV.  was  decided  on  its  particular  cir- 

r.  64.  cumstances  :  By  Sir  W.  Grant,  in 

{x)  Ilamilton  v.  DaJhts,  38  L.  T.  Bourke  v.  Ricketts,  10  Ves.  334. 
215.     But  cf.  Be  Fitzgerald,  [1903]  (z)  Bourke   v.    Bicketts,     10   Ves. 

1  Ch.  933  ;  [1904]  1  Ch.  573  (C.  A.).  330. 

(?/)  Malcolm   v.    Martin,    3    Bro.  (a)  Malcolm   v.    Martin,    3   Bro. 

C.    0.    50.      See  also   Stapleton  v.  C.  C.  54,  by  Lord  Alvanley. 
Coiiwaij,  1  Yes.  Sen.  427.    The  case  (i)  Heathcote  v.  Hulme,  1  Jac.  & 
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properly  retaining  balances  is  charged  with  interest  at  4  per 
cent,,  Ibut  if,  in  addition,  he  commits  a  breacli  of  trust  or 
changes  money  from  a  proper  to  an  improper  state  of  invest- 
ment, he  is  charged  5  per  cent.  If  he  employ  the  trust  money 
in  trade,  he  will  be  charged  either  with  the  profits  or  5  per  cent, 
compound  interest  {c).  So  in  a  case  where  an  executor  was 
directed  to  lay  out  the  testator's  personalty  in  the  funds,  and  he 
unnecessarily  sold  out  stock,  keeping  large  balances  in  his 
hands,  and  resisting  payment  of  debts  by  a  false  pretence  of 
outstanding  demands,  he  was  charged  with  5  per  cent,  interest 
and  costs  [d).  And  in  a  case  whore  trustees  and  executors  after 
payment  of  a  testator's  debts  kept  the  balance  of  the  personal  estate 
at  their  bankers,  the  Court  charged  them  with  interest  on  the 
balance  at  5  per  cent,  from  the  date  of  the  payment  of  the  debts  (<?) . 
Simple  inte-  The  interest  on  legacies  is  to  be  computed  upon  the  principal 
undeTpar-  o^^J?  ^^^  ^^'^  upou  the  principal  and  interest  (/).  But  under 
ticular  cir-  particular  circumstances,  the  Court  will  allow  the  legatee  com- 
pound interest :  As  where  there  is  an  express  direction  in  the 
Will  that  the  executor  should  lay  out  the  fund  to  accumulate, 
and  he  neglects  to  do  so  {g) . 

In  a  case  where  the  testator  gave  to  each  of  certain  infant 
nephews  and  nieces  by  name,  a  sum  of  money  "  with  compound 
interest  at  5  per  cent,  per  annum,  from  the  day  of  their  birth, 
to  be  settled  on  their  marrying  or  attaining  twenty-one  years, 
whichever  may  first  happen ; "  it  was  held  by  Sir  C.  Pepys, 
M.  R.,  that  compound  interest  at  5  per  cent,  was  to  run  on  each 
of  the  legacies  from  the  birthdays  of  the  several  legatees  till 
their  marriage  or  majority  respectively,  and  not  merely  to  the 
day  of  the  testator's  death  (//) . 

Walk.    122;     WUJiams    v.    PourJI,  interest  at  the  rate  of  3  per  cent. 

15  Beav.  461 ;  post,  pp.  1491,  1492.  instead  of  4  per  cent.,  as  being  the 
See  also  Burnell  v.  Brown,  1  Jac.  &  present  practice  in  such  cases. 
Walk.  175,  as  to  the  interest  where  (e)  Ee  Jones,  49  L.  T.  N.  S.  91. 
the  property  is  -wrongfully  with-  (/)  Perl-ijns  v.  Baynton,   1  Bro. 
hold.  C.  C.  574;    CrackeU  v.  Bethune,   1 

(r)  Jones  v.  Foa-all,  15  Beav.  388.  Jac.  &  Walk.  586, 

[(J)  CracJceU  V.  Bethune,  1  Jac.  &  {g)  Baphael  v.  BoeJim,  11  Yes.  92; 

Walk,    586,      See    also   Mosley   v.  *S'.   C,   13  Yes.   590;    Dornfurd  v. 

TlV/rr/,  11  Ves.  581  ;  Knott  v.  Cottee,  Dornford,   12   Ves.   127  ;    Jones   v, 

16  Beav,  77  ;  post,  p.  1492  et  seq.  Foxcdl,  15  Beav.  388,  461  ;  Knott 
But  in  Re  Barclay,  [1899]  1  Ch.  v.  Cottee,  16  Beav.  77.  See  j^ost, 
674,  where  the  executor  simply  re-  p.  1495  et  seq. 

tained  moneys  which  he  ought  to  {Ji)  Arnold  y.  Arnold,  2  M.  &  K. 

have  invested,  ho  was  charged  with       365. 
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SECTION  YII. 

In  u'hat  currency  Legacies  are  to  he  paid. 

Upon  this  subject  the  intention  of  the  testator,  as  apparent 
upon  the  construction  of  the  Will,  is  to  furnish  the  rule  of  deci- 
sion (J).  But  where  legacies  are  given  generally,  it  will  be 
presumed  that  the  testator  intended  that  they  should  be  paid  in 
the  money  of  the  country  in  which  he  was  domiciled  and  the 
Will  was  made ;  without  regard  to  the  currency  of  the  place 
where  the  legatees  reside  {k) . 

So  if  a  testator,  domiciled  in  England,  charges  his  lands 
abroad,  with  legacies  generally,  without  mentioning  whether 
they  are  to  be  paid  in  sterling  money  or  in  currency,  they  will 
be  payable  in  sterling  money  of  England  (/). 

Where  a  legacy  is  given  in  a  foreign  country  and  coin,  as  in 
Sicca  rupees,  by  a  Will  of  a  testator  domiciled  in  India,  the 
payment,  if  made  by  remittance  to  this  country,  must  be 
according  to  the  current  value  of  the  rupee  in  India,  without 
regard  to  the  exchange  or  the  expense  of  remittance  :  So  as  to 
other  countries  (ni). 

In  Campbell  \.  Graham  {n),  a  testator,  domiciled  in  Jamaica, 
gave  legacies  in  Jamaica  currency,  which  ultimately  came  to  be 
paid  out  of  assets  in  England  :  And  Sir  J.  Leach,  M.  R.,  held, 
that  as  there  could  be  no  expense  of  remittance,  their  value  was 
to  be  computed  according  to  the  standard  par  of  exchange 
between  Jamaica  and  British  currency,  and  not  according  to  the 
actual  rate  at  the  time  of  payment. 

In  Hoimes  v.  Holmes  (o),  a  testator,  being  then  domiciled  in 
Ireland,  by  his  Will  made  there  prior  to  the  stat.  6  Greo.  IV. 

(?')  Lansdoiune  v.   Lansdoiv)ie,    2  2  P.  Wms.  88,  89  ;    Lansdowne  v. 

Bligh,   91;     Yates   v.  Maddan,    16  Lansdowne,  2  Bligh,  91,  by  Lord 

Sim.  613.  Eldon.     See  also  Noel  v.  Rodifort, 

{k)   Saunders   v.    Drahe,    2    Atk.  10  BUgh,  483;    B.  C,  4  CI.  &  F. 

466  ;    Pier  son    v.    Garnet,    2    Bro.  158. 

C.   C.  38  ;    Maholm   v.   Martin,    3  („j)  CocJcerell  v.  Barher,  16  Ves. 

Bro.  C.  C.  50 ;  Lansdowne  y.  Lans-  461.     See  Scott  v.  Bevan,  2  B.  &  A. 

downe,     2     Bligli,    92;     Yates     v.  78;    Manners   v.    Pearson   &    Son, 

Maddan,  16  Sim.  613.  [18981  1  Ch.  581. 

(Z)  Phipps   V.    Lord  Anglesea,    5 

Vin.  Abr.  209,  pi.  8;    S.  C,   1  P.  (")  ^  ^^^''-  ^  ^-  '*^^- 

Wms.   696 ;     Wallis   v.    Brightwell,  (0)  1  Euss.  &  M.  660. 

W.-R. — VOL.  IT.  4  G 
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c.  79  (equalizing  the  currency  of  the  United  Kingdom),  be- 
queathed an  annuity :  He  afterwards  transfeiTcd  las  residence 
to  England,  and  died  domiciled  there,  after  the  passing  of  that 
statute :  And  it  was  held  by  Sir  John  Leach,  M.  E.,  that  the 
bequest  of  the  annuity,  though  not  perfected  till  the  death  of 
the  testator,  was  a  gift  made  at  the  time  of  making  the  Will ; 
and,  the  gift  being  prior  to  the  statute,  that  the  annuity  was  to 
be  computed  in  Irish  currency. 

In  Banks  v.  Sladcn  (p),  a  testator  gave  a  legacy  of  12,000/. 
4  per  cent,  annuities :  At  the  making  of  his  Will  there  was  a 
stock  called  New  4  per  cents.,  in  which  he  had  a  small  sum,  and 
a  stock  called  4  per  cents,  consolidated,  of  which  he  was  a 
holder  to  a  very  large  amount :  Before  the  death  of  the  testator, 
the  latter  stock  was  reduced  to  8|  per  cent,  ;  and  another  4  per 
cent,  stock  was  created  :  and  Sir  J.  Leach,  M.  R.,  held  that  the 
investment  of  the  legacy  was  to  be  made  in  an  existing  4  per 
cent,  stock,  and  not  in  the  stock  which  had  been  reduced  to 
3h  per  cent. 

In  Sheffield  v.  Lord  Coveniry  {q),  a  testator  gave  to  a  son  a 
legacy  of  20,000/.  in  "  the  joint  stock  of  the  4  per  cent.  Bank 
Annuities,  transferable  at  the  Bank  of  England,  commonly 
called  4  per  cent.  Bank  Annuities  : "  The  only  4  per  cent. 
Bank  Annuities  existing  at  the  date  of  his  Will  were  reduced 
to  3|  per  cent. ;  and  afterwards,  and  before  his  death,  a  new 
stock  of  4  per  cent.  Bank  Annuities  was  created  :  And  the  same 
learned  judge  held,  that  the  Will  spoke  at  the  testator's  death, 
and  the  son  was  entitled  to  a  sum  of  20,000/.  in  the  then  exist- 
ing 4  per  cent.  Bank  Annuities. 


SECTION  YIII, 

Of  the  Payment  or  Delivery  of  Specific  Legacies. 

Whether  the  With  rospect  to  the  payment,  or  delivery,  of  specific  legacies, 
eiitH,ledtoanv  ^  question  may  arise,  whether  the  legatee  is  entitled  to  any 
incroaHo  increase,  which  may  have  happened  to  the  subject,  between  the 

■which  accrued  .  , 

before  tlic        date  of  the  Will  and  the  death  of  the  testator :  or,  in  other 
testator^- *^°     words,  whether  the  legacy  shall  have  relation  to  the  one  period 
or  the  other. 


'/[>)  1  Euss.  &  M.  216.  [q)  2  Euss.  &  M.  317. 
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As  to  Wills  made,  or  re-executed,  or  republlslied  on  or  after  »-^-  -whether 
the  1st  day  of  Janiiarj,  1838,  it  is  enacted  by  stat.  1  Yict.  c.  26,  shall'^relate  to 

s.  24,  tliat  "  every  Will  shall  be  construed  with  reference  to  the  *'r,f'it'5  «f  ^^^ 
''  ...  VViU  or  death 

real  estate  and  personal  estate  comprised  m  it,  to  speak  and  take  of  testator : 

effect  as  if  it  had  been  executed  immediately  before  the  death  of 

the  testator,  unless  a  contrary  intention  shall  appear  by  the 

Will." 

The  general  rule,  which  was  established,  as  to  Wills  of  per- 
sonal estate,  before  the  passing  of  this  statute,  may,  perhaps,  be 
stated  to  be,  that,  in  order  to  confine  the  bequest  to  the  date  of 
the  Will,  the  expressions  must  refer  unequivocally  to  the  property 
which  the  testator  then  had;  otherwise  they  would  not  be 
allowed  to  have  that  effect  (r)  :  Thus  if  the  bequest  were 
general,  as  of  all  the  testator's  goods  in  a  particular  house  or 
place,  whatever  personal  chattels  were  found  there  at  the  time 
of  his  death  woiild  pass,  though  not  there  at  the  date  of  the 
Will(.s). 

However,  if  the  testator  showed  a  clear  intention  to  dispose 
of  such  goods  as  belonged  to  him  in  a  particular  place  at  the 
date  of  his  Will,  property  afterwards  brought  there  would  not 
pass  :  as  where  the  bequest  is  "of  all  such  part  of  my  personal 

property  as  is  now  in  my  house  at "  {t).     But  in  All  Souls 

College  v.  Coddri)ujto)i  (u),  the  bequest  was,  "  I  devise  my  library 
of  books,  now  in  the  custody  of  C,  to  All  Souls  College  in 
Oxford ;"  and  the  testator  gave  to  the  same  college  4,000/.  more 
to  augment  their  library :  He  afterwards  bought  several  valuable 
books,  which  were  placed  in  his  library :  And  the  question  was. 


(r)  See  ParJcer  v.  Marchant,  1  with  tlie  carrier  for  that  purpose, 
Y.  &  C.  Ch..  C.  290.  See  also  the  but  dies  before  the  goods  are  re- 
rule  as  stated  by  Lord  Cottenham,  moved  to  D. ;  they  cannot  pass  by 
in  Cole  v.  Scott,  1  Mac.  &  Gr.  529,  the  bequest:  BeavfortY.  DundonahJ, 
ante,  p.  151,  note(/).  2  Yern.  739. 

(s)  Bayer  y.  Saijer,  2  Vern.  688  ;  {t)  1  Hop.  Leg.  220,  3rd  edit.  ; 
1  Eop.  Leg.  220,  3rd  edit.  But  Dormer  v.  Burnet,  cited  in  Down- 
none  will  pass  by  such  a  bequest,  ing  v.  Townsend,  Ambl.  281  ;  Att.- 
which  are  not  actually  in  the  house  Oen.  v.  Bury,  2  Vin.  Abr.  328, 
or  place  at  the  testator's  death,  pi.  2 ;  1  Eq.  Cas.  Abr.  201.  See 
however  clear  the  intention  of  the  also  Smallman  v.  Goolden,  1  Cox, 
testator  may  be  to  have  placed  329.  As  to  the  effect  of  the  word 
them  there:  Thus  if  one  bequeaths  "now"  in  a  Will  to  which  the 
to  his  son  the  furniture  of  his  house  Wills  Act  applies,  see  ante,  p.  151, 
at  D.,  and  orders  goods  to  be  carried  note  (/). 
thither  from  London,  and  agrees  («)  1  P.  Wms.  597. 

4g2 


accretion ; 
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whether  those  books  passed  to  the  College :  Sir  Josepli  Jekyll, 
M.  R.,  determined  in  the  affirmative,  upon  the  construction  of 
the  word  "now;"  his  Honour  being  of  opinion  that  "now" 
did  not  relate  to  the  books  which  were  in  the  library  at  the  date 
of  the  Will ;  but  that  it  denoted  where  the  library  was ;  and 
might  have  been  intended  to  distinguish  that  particular  library 
from  any  other  belonging  to  the  testator :  And  his  Honour 
observed,  "  if  I  devise  all  my  flock  of  sheep  now  on  such  a  hill, 
or  in  such  a  pasture ;  in  that  case,  because  sheep  are  in  their 
nature  fluctuating,  some  must  die,  some  be  killed  and  some 
lambs  be  produced  which  will  afterwards  breed,  and  it  being 
the  case  of  a  collective  body,  the  sheep  produced  afterwards 
shall  pass ;  and  this  is  within  the  reason  of  a  devise  of  a 
personal  estate,  which,  because  always  fluctuating,  shall  there- 
fore relate  to  the  time  of  the  testator's  death ;  besides  the  Will, 
as  to  personals,  does  not  speak  till  after  the  testator's  death." 
case  of  In  Harconrt  v.  Morgan  {x),  a  testator  gave  to  W.  H.   and 

M.  H.  the  amount  of  the  bond  he  held  for  1,000/. :  when  they 
got  the  principal  money  paid  to  them,  they  then  to  give  their 
uncle,  J.  B.,  the  sum  of  50/.,  and  also  their  father  and  mother 
the  sum  of  601.  each,  arising  from  the  bond :  And  Lord  Lang- 
dale,  M.  E.,  held,  that  W.  H.  and  M.  H.  were  entitled  to  the 
interest  accrued  due  upon  the  bond  in  the  lifetime  of  the  testa- 
tor, as  well  as  to  the  principal  {fj). 

With  respect  to  cases  where  the  testator  has  bequeathed  the 
whole  of  some  one  gemis  of  his  property,  as  "  all  debts  due  to 
me  on  bonds,"  or  "  all  my  stock,"  or  "  my  share,"  or  in  any 
other  way  has  referred  to  particular  property,  and  bequeathed  it 
by  the  description  of  all  his  property,  the  Court  had  arrived  at  a 
conclusion,  before  the  Wills  Act,  that  he  meant  only  so  much  of 
the  property  in  that  state  of  investment  as  he  was  possessed  of 
at  the  date  of  his  Will  (z).  But  in  Goodlad  v.  Burnett  {a),  Sir 
W.  Page  Wood,  V.-C,  expressed  his  opinion  that,  since  the 
above  enactment  of  the  Wills  Act,  it  required  some  plainer  indi- 
cation of  "  contrary  intention,"  than  the  mere  circumstance  that 
the  testator  has  described  stock  by  the  words  "  iii>/  stock,"  to 
take  the  case  out  of  the  statutory  rule  that  the  Will  shall  speak 

(;-■)  2  Keen,  274.  112;  and  see  ante,  p.  948,  note(/). 

{;/)  But  wliero  the  express  "words  (z)  Douglas  v.  Douglas,  Kay,  400, 

of  the  gift  are  "  300?.  due  upon  a  404  j  and  see  ante,  p.  914. 

bond"  they  -will  not  be  extended  (a)  1  Kay  &  J.  341,  ante,  p.  915, 

fui-tber:  Iloherfs  \.  Kufin,  2  Atk.  note  {I). 
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as  if  it  had  been  executed,  immediately  before  his  death :  And 
his  Honoiu"  accordingly  held  that,  where  a  testatrix,  in  1850, 
bequeathed  thus,  "  I  give  my  New  three  and  a  quarter  per  cent, 
annuities,"  the  bequest  comprised  all  the  New  three  and  a 
quarter  per  cents,  which  she  had  at  her  death : — And  the 
learned  judge  distinguished  between  a  reference  to  a  particular 
thing,  such  as  a  ring  or  a  horse,  and  a  bequest  of  it  as  "  my 
ring"  or  "my  horse,"  and  a  bequest  of  that  which  is  generic 
and  which  may  be  increased  or  diminished  {h) . 

The  effect  of  sect.  24  of  the  Wills  Act  is  not  to  alter  the  law  Effect  of 
of  specific  legacies  (c) .     The  only  effect  is  that,  to  ascertain  what  ^yijig  ^ct  as  ° 
is  comprised  in  a  specific  bequest,  it  is  necessary  in  all  cases  to  regards 
consider  the  Will  as  made  immediately  before  the  testator's  legacies. 
death  (d).     There  is  only  one  exception  to  this  rule  and  that  is 
where  the  testator  refers  to  the  date  of  the  Will  as  the  point  of 
time  at  which  the  quantum  of   the  property  is  to   be   ascer- 
tained (e) .     There  is,  however,  another  apparent  exception  to 
the  rule,  which  is,  where  a  testator  has  used  words  of  such  a 
character  that  it  is  doubtful  whether  or  not  they  are  sufficiently 
extensive  to  cover  additions  to  the  property  made  between  the 
date  of  the  Will  and  that  of  his  death.     It  is  in  the  construction 


(i)  See  also  Douglas  y.  Douglas,  been  charged  thereou,"  the  exone- 
Kay,  400,  405,  where  the  same  ration  only  applied  to  moneys  so 
judge  expressed  an  opinion  that  charged  at  the  date  of  the  "Will, 
under  the  Wills  Act  a  gift  of  and  not  to  money  afterwards  laid 
"all  my  stock"  would  pass  all  out  and  charged,  nor  even  to 
stock  to  which  the  testator  was  money  then  laid  out,  but  after- 
entitled  at  his  death  ;  but  a  gift  of  wards  charged. 
"  all  my  stock  which  I  have  pur-  ^^^  p^^  j^g^^l^  ^^  ^^ .  ^,^;^„„^;,,^ 
chased,"  must  be  confined  to  stock  ^  ^,;^^^^^„^  -^  ^  20  Eq.  304,  312. 
actually  piu'chased  at  the  date  of 

the  WiU :   And  his  Honour  took  a  (^)  ^^^  Tui^ner,  L.  J. :  Langdale 

like  distinction  between  a  gift  of  v.  Briggs,  8  De  G.  M.  &  G.  391, 

"all  the  debts  due  to  me  on  judg-  '*'^^* 

ments,"  and  "  all  judgments,  which  (e)  Cole  v.   Scott,   1    Mac.    &   G. 

I   have  registered  :  "    His   Honour  529;  Douglas  y.  Douglas,  Kaj,  400; 

proceeded    to    decide,    that     in    a  Hutchinson  v.  Barrow,  6  H.  &  N. 

"Will  made  since  the  statute,    and  583;    Williams  v.   Owen,  2  N.  E. 

containing  the   words,   "  I   hereby  585;  Jepson  v.  Key,  2  H.  &  C.  873; 

exonerate  my  sister  from  all  claims  Eephurn  v.  Skirving,  4  Jur.  N.  S. 

in  respect  of  money  laid  out  by  me  651  ;   Lord  Lilford  v.  Powys  Keck, 

in  improvements  of  the  estates  in  30  Beav.  300 ;   Wagstaff  v.  Wagstaff, 

Scotland,    and   which  money  has,  L.  E.   8  Eq.  229.      And  see  ante, 

according  to  the  laws  of  Scotland,  pp.  150 — 154. 
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Bonuses 

accruiug'  in 

the  testator's 

life: 

(a)  after  the 

Will. 


(b)  hefore  the 
Will. 


Bonuses 
accruing  after 
the  testator's 
death. 


Specific  lega- 
cies not  to  be 
sold  without 
necessity : 

must  be  got  in 
by  the  execu- 
tor at  the 
expense  of 
the  general 
estate : 


of  gifts  of  this  character  that  questions  have  usually  arisen  since 
the  Wills  Act  (/). 

If  the  testator  bequeaths  to  a  si^ecific  legatee  a  certain 
quantity  of  Bank  stock,  for  example  5,000/.  standing  in  Lis 
name,  and  a  bonus  be  given  by  the  Bank,  under  the  statute 
56  Geo.  III.  c.  96,  s.  3,  in  the  interval  between  the  date  of  the 
Will  and  the  testator's  death,  the  additional  capital  will  not 
pass  to  the  legatee  (//).  But  in  MattheiCH  v.  Maude  (//),  a 
testatrix  had  power  to  dispose  by  Will  of  property,  which  she 
enjoyed,  under  the  residuary  gift  of  her  brother  ;  a  part  of  this 
property  consisted  of  7,000/.  Bank  stock  which  after  the 
brother's  death  was  increased  by  a  bonus  to  8,750/.  The 
testatrix  in  her  Will,  made  shortly  after  the  bonus  was  declared, 
described  the  Bank  stock  as  consisting  of  7,000/. :  And  Sir 
.1.  Leach,  M.  R.,  decreed  that  the  8,750/.  passed  by  force  of 
general  expressions  which  plainly  manifested  an  intention  to 
bequeath  all  that  the  testatrix  derived  from  her  brother  {i). 
And  with  regard  to  bonuses  which  accrue  after  the  death  of  the 
testator,  upon  shares  specifically  bequeathed  by  him  such 
bonuses  belong  to  the  specific  legatee  [k). 

It  may  be  observed  that  it  is  the  duty  of  executors,  as  far  as 
possible,  to  preserve  articles  specifically  bequeathed,  according 
to  the  testator's  wish ;  and,  unless  compelled,  they  ought  not  to 
apply  them  to  the  payment  of  debts  (/).  And  further,  it  is  also 
the  duty  of  the  executors  to  get  in  all  the  testator's  estate, 
whether  specifically  bequeathed  or  otherwise :  and  that  the 
expenses  incurred  in  doing  so  must  be  paid  out  of  the  general 
estate,  as  part  of  the  expenses  of  the  administration  {m). 


( / )  See  for  cases  where  tlie  larger 
interin-etation  prevailed,  Miles  v. 
Miles,  L.  E.  1  Eq.  462  ;  Trinder  v. 
Trinder,  ibid.  695;  Castle  v.  Fox, 
L.  E.  11  Eq.  542;  Be  Ord,  9  C.  D. 
667;  12C.  D.  22;  Saxton  v.  Saxton, 
13  C.  D.  359 ;  Be  Champion,  [1893] 
1  Ch.  101.  And  for  cases  where 
the  narrower,  Welh  v.  Byng,  1  K. 
&  J.  580 ;  Be  Portal  and  Lamb,  30 
C.  D.  50  (C.  A.),  reversing  Kay,  J., 
27  C.  D.  600.  And  see  generally 
as  to  the  time  from  which  a  Will 
speaks,  ante,  pp.  150 — 154,  and  as 
to  the  ademption  of  legacies,  ante, 


p.  1061  et  seq. 

(g)  Norris  v.  Harrison,  2  Madd. 
268.  See  further,  Loscombc  v. 
WintringTiam,  12  Beav.  46.  But 
see  also  Courtney  v.  Ferrers,  1  Sim. 
145. 

(70  1  Euss.  &  M.  397. 

(i)  See  also  Carver  v.  Boioles,  2 
Euss.  &  M.  304. 

(^•)  See  Maclaren  v.  Btainton,  27 
Beav.  460,  462 ;  reversed  3  De  G. 
E.  &J.  202.     See«Hff,  p.  1162. 

(/)  Clarke  v.  Lord  Ormonde,  Jac. 
108. 

(m)  Ferrij  v-  Meddowcroft,  4  Beav. 
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It  may  be  added,  that  if  a  testator,  dying  solvent,  bequeaths  right  of  selec- 
to  A.  a  given  number  of  articles  forming  part  of  a  stock  of  tgg  of  a    °' ' 
articles  of  the  same  description,  as  for  instance  if  he  has  twenty  certain  ^^' 
horses  in  his  stable  and  bequeaths  six  of  them,  the  legatee,  and  of  articles. 
not  the  executor,  has  the  right  of  selection  {71). 

Where  there  is  a  bequest  of  such  of  a  class  of  articles  as  the 
legatee  may  select  he  will  be  apparently  entitled  to  elect  to  take 
the  whole  (0) . 

If  it  can  be  gathered  from  the  words  used  that  a  testator 
intended  to  give  a  particular  property  to  a  legatee,  but  omng 
to  his  having  several  properties  answering  the  description  in  the 
"Will,  it  is  impossible  to  say,  either  from  the  Will  itself  or  from 
extrinsic  evidence,  which  of  these  several  properties  the  testator 
referred  to,  the  gift  fails  for  uncertainty,  and  the  Court  cannot, 
to  avoid  an  intestacy,  construe  the  Will  as  giving  the  legatee 
the  option  of  electing  which  property  he  will  take  {p). 

There  has  already  been  occasion  to  point  out,  that  if  a  testator  Specific 
should  happen  to  direct  his  executor  to  deliver  a  specified  packet,  u^o^pjnea^'^ 
part  of  the  property  of  the  deceased,  to  a  particular  legatee,  packet. 
unopened,   the   executor   cannot,  consistently  with    his    duty, 
comply  with  this  direction  {q) . 

204.  As  to  liability  on  shares  in  are  considered;  and,  so  far  as  in- 
joint  stock  companies  "wliere  the  consistent  therewith,  they  must 
interest  of  the  testator  in  the  sub-  now  be  considered  overruled.  See 
jeet-matter  is  complete,  or  where  it  jjer  Sir  W.  Page  Wood,  V.-C,  in 
is  so  treated  and  considered  by  him  Me  Box  (1863),  1  H.  &  M.  552,  559. 
and  by  all  persons  connected  with  See  also  Daij  v.  Daij  {I860),  1  Dr.  & 
it,  the  future  calls  fall  on  the  Sm.  261.  See  post,  p.  1336,  as  to 
legatees  and  not  on  the  general  the  exoneration  of  specific  legacies, 
personal  estate.  But  where  further  ^^^  j^^^^^^^  ^  Chamhers,  2  CoU. 
payments  are  requu^ed  to  make  ^g..  ^j,-;^„^^  ^.  ^^,7,^^  L.  E.  1 
perfect  the  interest  which  the  ^^^  g^g.  r^^^^j^^  ^_  Eaghton,  12 
testator    professes     specifically    to  n   j)   gss 

bequeath,  then  the  general  personal  ,  ,    ^    ,           „           7    «  m       i. 

/,    .          T     -ui    ?     ix,  i  (o)  Cooke  V.  Farrand,   7  Taunt, 

estate  IS  appucable  for  that  purpose.  ^  ^  ^      _,     ,                ,^    ,  . 

^                  ,.               -n      1       J.           e  121  :     Arthur    v.    Mackinnon,     11 

Consequently,    specific  legatees  ol  ^     -^     „„.        t^     en     i      ,  ,^l^r,^^ 

.        I     -,■  CD.   385;    Be   Sharhind  (1896), 

shares  m  a  banking  company  were  __  .^    ^^  ^         ^ 

held  liable  to  pay  the  calls  made 

subsequent  to  the  testator's  death:  (iO  ^^^^/i  v.  Asten,  [1894]  3  Ch. 

Armstrong    v.    Bitrnet    (1855),    20  260;  iZe  (7/*e«cZ/^  [1900]  2  Ch.  620. 

Beav.  424,  where  the  earlier  cases  {q)  See  ante,  p.  303. 
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SECTION  IX. 

Of  Election. 

Althougli  the  limits  of  this  Treatise  will  not  admit  of  a  full 
discussion  of  the  doctrine  of  Election,  it  is  necessary  to  state 
briefly  the  nature  of  the  subject,  and  some  of  the  leading  prin- 
ciples established  with  respect  to  it. 
Doctrine  of  It  is  a  principle  of  equity,  that  a  person,  who  accepts  a  benefit 

election:  under  an  instrument,  must  adopt  the  whole,  giving  full  effect 

to  its  provisions,  and  renouncing  every  right  inconsistent  with 
it :  If  therefore  a  testator  assumes  to  dispose  of  property 
belonging  to  A.,  and  devises  to  A.  other  lands,  or  bequeaths 
to  him  a  legacy,  by  the  same  Will,  A.  will  not  be  permitted  to 
keep  his  own  estate,  and  enjoy  at  the  same  time  the  fruits  of 
the  devise  or  bequest  made  in  his  favour,  but  must  elect  whether 
he  will  part  with  his  own  estate,  and  accept  the  provisions  of 
the  "Will,  or  continue  in  the  enjoyment  of  his  own  property, 
and  reject  that  bequeathed  (r). 

It  is  not  requisite,  for  the  operation  of  this  principle,  that  the 
testator  should  be  aware  that  the  property,  of  which  he  so 
undertakes  to  dispose,  is  not  his  own  :  The  obligation  of  making 
an  election  will  be  equally  imposed  on  the  legatee,  although  the 
testator  proceeded  on  an  erroneous  supposition  that  both  the 
subjects  of  bequests  were  absolutely  at  his  own  disposal  (-s). 

A  case  of  election  arises  where  a  testator,  whether  under  a 
power  or  not,  gives  property  which  belongs  to  one  person  to 
another,  and  gives  to  the  former  property  of  his,  the  testator's  ; 
in  that  case  the  former,  the  donee  of  the  testator's  property,  is 

(r)  The  foundation  of  election  is  by  mistake,  which,  is  not  his  to  give, 
that  no  one  shall  claim  under  and  and  gives  at  the  same  time  to  the 
in  opposition  to  the  same  instru-  real  owner  of  it  other  property,  such 
ment :  Sug.  on  Powers,  8th  ed.  576 ;  real  owner  cannot  take  both. 
cf.  per  Chitty,  J.,  in  Re  Chesham,  (s)  Whistler  y.  Webster,  2  Ves. 
31  C.  D.  at  p.  473.  See  notes  to  370 ;  ThelJusson  v.  Wood/ord,  13 
the  case  of  Dillon  v.  Parker,  1  Yes.  221  ;  Welby  y.  Welby,  2  Yes.  & 
Swanst.  396  ct  seq.,  and  the  cases  B.  199;  Naylorw.  WetJierell,  4  Sim. 
collected  in  2  Eop.  Leg.  482,  et  seq.  114;  lie  Brooksbanh,  34  C.  D.  160. 
3rd  edit.  See  also  Wollaston  v.  When  it  appears  that  the  testator 
King,  L.  E.  8  Eq.  165,  173,  per  meant  only  to  dispose  of  the  pro- 
James,  V.-C,  who  states  the  or-  perty  i^rovided  he  had  power  to  do 
diuary  principle  to  be,  that  if  a  tes-  so,  no  case  of  election  arises  : 
tutor  gives  property,  by  design  or  Church  v.  Kemble,  5  Sim.  525. 
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bound  to  elect  whether  he  will  give  effect  to  the  disposition  of  distinction 

his  own  estate  in  favour  of  the  latter.     This  is  not  the  case  propTrty  of 

where  there  is  no  property  of  the  testator  given,  but  he  has  the  testator 

improperly  exercised  a  power,  so  that  the  property  will  go  in  he  has  merely 

default  of  appointment.     As  where  a  testator  had  an  exclusive  invahdly 

^  J-  _  ,  ,  exercised  a 

power  of  appointment  over  an  estate  to  his  children  and  grand-  power, 
childi'en,  and  an  exclusive  power  to  appoint  a  fund  amongst  his 
children  only ;  he  appointed  the  estate  to  some  of  his  children, 
and  the  fund  to  his  children  and  to  a  grandchild  (who  was  not 
an  object)  ;  it  was  held  that  this  was  not  a  case  of  election,  and 
that  the  childi'en  were  not  compellable  to  elect  either  to  give 
effect  to  the  appointment  of  the  fund  to  the  grandchild,  or  reject 
the  benefits  appointed  under  the  first  power  [t) .  The  case  of  an 
attempt  by  a  testator  to  dispose  of  property  which  belongs  to 
some  one  else  must  be  distinguished  from  the  case  where  a 
testator  attempts  by  Will  to  exercise  a  power  of  appointment 
and  the  appointment  is  ex  facie  void  ;  in  which  case  the  Will 
must  be  read  as  if  the  invalid  ajDpointment  were  not  in  it,  and 
no  case  of  election  arises  {n) . 

It  is  necessary,  however,  that  the  intention  of  the  testator,  to  Testator's 
dispose  of  the  property  which  is  not  his  own,  should  be  clear:  intention  must 

,  1       .    ,         .  11  •  1    •       -1  "^  clear  on 

the  intention  must  appear  by  demonstration  plain,  by  necessary  face  of  Will, 
implication  (.r).     And  it  would  seem  that  the  intention  must 

(0  BeFowler'sTrust,21BeaY. S62.  Be  Beak's  Settlement,  W.  N.  (190-1), 

{u)  Be  Warren's  Trusts,  26  C.  D.  p.  206. 
208,  and  compare  Be  Brookshank,  (x)  Bancliffe  v.  Parkins,  6  Dow, 
34  C.  D.  160.  In  Be  Bradsliaw,  179,  by  Lord  Eldon ;  Johnson  v. 
[1902]  1  Ch.  436,  Kekewich,  J.,  Telford,  1  Euss.  &  M.  244;  CraU 
held  that,  in  applying  the  doctrine  v.  Crahh,  1  M.  &  K.  511 ;  Dillon  v. 
of  election  as  to  taking  under  or  Parker,  in  Uom.  Proc.  7  Bligh, 
against  an  instrument,  there  is  no  N.  S.  325;  S.  C,  1  CI.  &  F.  303; 
distinction  in  principle  between  an  Clementson  v.  Oandy,  1  Keen,  309 ; 
appointment  which  is  void  because  Dummer  v.  Pitcher,  5  Sim.  35 ;  2 
it  is  in  excess  of  the  power  and  an  M.  &  K.  262.  See  the  cases  col- 
appointment  which  is  void  as  trans-  lected  in  2  Eop.  Leg.  498  et  seq., 
grossing  the  rule  against  perpetuity,  3rd  edit.  See  also  Langsloiu  v. 
and  that,  as  in  the  case  of  an  ap-  Langslow,  21  Beav.  552  ;  Tomkins 
pointment  to  a  person  not  an  object  v.  Blane,  28  Beav.  422  ;  Honjjivood 
of  a  power  a  case  of  election  is  v.  Foster,  30  Beav.  14 ;  Be  Fowler's 
raised,  so  in  the  case  of  an  appoint-  Trusts,  27  Beav.  362  ;  Maddison  v. 
ment  void  for  remoteness  a  case  of  Chajnnan,  1  Johns.  &  H.  470  ; 
election  is  raised.  But  see  Be  Stepliens  v.  Stephens,  3  Drew.  697 ; 
Oliver's  Seitlement,  W.  N.  (1904),  p.  1  De  G.  &  J.  62  ;  Wintoury.  Clifton, 
194,  where  Be  Bradshaiv  was  not  8  Do  G.  M.  &  G.  641  ;  Box  \. 
followed  by  ITarwell,  J.     See  also  Barrett,  L.  E.  3  Eq.  244 ;  Cooper  y. 
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Parol  evidence 
inadmissible. 

The  pre- 
sumption of 
general  in- 
tention may 
be  rebutted 
by  an  incon- 
sistent par- 
ticular in- 
tention. 


appear  upon  the  face  of  the  Will :  for  it  seems  now  to  be 
established  that  parol  evidence  is  inadmissible  for  the  purpose 
of  showing  it  (//) . 

The  doctrine  of  election  is  founded  on  the  presumption  of  a 
general  intention  that  every  part  of  an  instrument  shall  take 
effect,  and  the  presumption  of  such  general  intention  may  bo 
rebutted  by  an  inconsistent  particular  intention  apparent  in  the 
instrument  (~).  The  rule  of  not  claiming  by  one  part  of  an 
instrument  in  contradiction  to  or  while  refusing  to  comply  with 
another  part,  has  exceptions  ;  and  the  ground  of  exception  seems 
to  be  a  particular  intention  denoted  by  tlie  instrument,  diiferent 
from  that  general  intention,  the  presumption  of  which  is  the 
foundation  of  the  doctrine  of  election  [a).  It  is  on  this  ground 
that  it  has  been  held,  that  the  doctrine  of  election  does  not 
apply  to  the  case  of  an  interest  which  a  married  woman  takes 
with  a  restraint  on  anticipation  (i),  whether  the  question  of 
election  is  raised  upon  the  face  of  two  clauses  in  the  same 
instrument  (c) ,  or  whether  it  is  raised  by  a  married  woman 
taking  under  a  different  instrument  and  refusing  to  comply  with 
some  covenant  contained  in  the  instrument,  imder  which  she 
takes  the  property  with  the  restraint  on  anticipation  (f/),  and  it 
appears  to  be  immaterial  that  pending  the  distribution  of  the 


Cooper,  L.  E.  6  Ch.  15;  L.  E.  7 
H.  L.  53;  Orrell  v.  Orrell,  L.  E. 
6  Ch.  302  ;  Wilkinson  v.  Dent, 
L.  E.  6  Ch.  339 ;  Synge  v.  Syn(je, 
L.  E.  9  Ch.  128.  Where  a  tes- 
tator, being  part  owner  of  an  un- 
divided interest  in  a  particular  pro- 
perty, devised  that  property  specifi- 
cally to  his  co-owner,  it  was  held 
that  his  intention  was  to  devise  the 
entirety  and  that  a  case  of  election 
arose  against  his  co-owner  who  took 
a  beneficial  interest  under  the  Will. 
But  where  the  devise  is  by  general 
words,  such  as  "  all  my  lands  and 
hereditaments,"  or  the  like,  no  case 
for  election  arises,  because  there  is 
other  property  of  the  testator's 
Bufficiont  to  satisfy  the  devise  it- 
self :  I'adhury  v.  Clark,  2  Mac.  & 
G.  298 ;  Fitzsimons  v.  Fitzsimons, 
28  Beav.  417;  WhitUy  v.  Whitley, 
31  Beay.  173 ;  Iloivella  y.  Jenkins, 


2  Johns.  &  H.  706;  Miller  y.  Thiir- 
good,  33  Beav.  496. 

{y)  Stratton  v.  Best,  1  Ves.  285 ; 
Doe  V.  Chichester,  4  Dow,  65,  76, 
78,  89;  Clementson  v.  Gandy,  1 
Keen,  309.  See  the  cases,  contra, 
collected  in  the  notes  to  Dillon  v. 
Parker,  1  Swanst.  402,  403;  Pickers- 
gill  V.  Bodger,  5  C.  D.  163,  171, 
in  which  case,  however,  Clementson 
V.  Gandy  and  the  other  authorities 
to  the  same  effect  were  not  cited. 

(z)  Be  Vardon's  Trusts,  31  C.  D. 
275  (C.  A.);  reversing  Kay,  J.,  28 
C.  D.  124. 

(a)  1  Swanst.  404,  note. 

(h)  It  should  be  noted  that  Wil- 
loiighhy  v.  Middleton,  2  J.  &  H. 
344,  is  in  effect  overruled  by  Be 
Vardonh  Trusts,  uhi  supra. 

(c)  Be  Wheatley,  27  C.  D.  606. 

('/)  Smith  v.  Lncas,  18  C.  D. 
531. 
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testator's  estate  iu  respect  of   which   the   question   arises   the 
married  woman  hecomes  discovert  {e). 

The  doctrine  of  election  is  applicable  to  interests  immediate,  '^o  "^^^t  cases 
remote,  contingent,  of  value,  or  not  of  value  (/).  election 

Since  election  arises  when  a  testator  disposes  of  his  own  applicable: 
property  and  at  the  same  time  affects  to  dispose  of  property 
which  belongs  to  some  one  else,  it  follows  that  the  rule  as  to 
election  is  only  applicable  as  between  a  gift  under  a  Will,  and  a 
claim  de/iors  the  Will  and  adverse  to  it,  and  not  as  between  one 
clause  in  a  Will  and  another  clause  in  the  same  Will  {[/). 

The  property  dehors  the  Will  must  be  such,  that  the  person 
taking  under  the  Will  can  give  it  up  or  make  compensation 
out  of  it  to  those  disappointed  of  the  benefits  intended  for  them 
under  the  Will ;  otherwise  no  case  of  election  or  compensation 
arises.  And  if  a  testator  purports  to  devise  another  man's 
lands  to  a  person  who  takes  no  benefit  under  the  Will,  and 
bequeaths  a  legacy  to  another  person  out  of  his  own  estate, 
the  fact  that  such  legatee  after  the  testator's  death  acquires  a 
title  to  the  lands  by  purchase  or  otherwise  does  not  put  him  to 
liis  election  (/i). 

Under  sect.  33  of  the  Wills  Act  a  deceased  child's  estate  is  in 
the  same  position  quoad  the  Will  as  if  he  had  survived  the 
testator,  and  consequently,  as  between  his  estate  and  disappointed 
legatees,  the  latter  are  entitled  to  put  his  estate  to  election  (/). 

It  must,  however,  be  observed,  that  the  doctrine  does  not 
preclude  a  party  claiming  by  the  Will  from  enjoying  a  deriva- 
tive interest,  to  which  he  is  entitled  at  law,  under  a  legal  estate 
taken  in  opposition  to  the  Will :  Thus  a  man  may  be  tenant 
by  curtesy  of  an  estate  tail  held  by  his  wife  in  opposition  to  a 
Will  under  which  he  accepts  a  legacy  (k) . 

(e)  Haynes  v.  Foster,  [1901]  1  Ch.  697,      by     Lord     Loughborougli ; 

361.      See,   however,   Ilamilton  v.  Webb  v.  Lord  Shaftesbury,  7  Ves. 

Hamilton,  [1892]  1  Ch.  396,  where  481. 

after  divorce  a  woman  brought  an  {g)  WoUaston  v.   King,  L.  E.  8 

action    to    avoid    a    covenant    in  Eq.   165 ;    Wallinger  v.    WaUinger, 

an    ante-nuptial    settlement   made  L.  E.  9Eq.  301;  Burton  \.  Newbery, 

during    infancy,    and  before  trial  1   C.  D.  234;    Bizzey  v.   Flight,  3 

married  again,  and  it  was  held  that  C.  D.  269. 

the   doctrine    of    election    did   not  (//)  Re    Chesham,   31    C.  D.  466, 

apply  diiring  the  existing  coverture  477. 

to  the  income  she  was  restrained  (/)  Picl-ersgill  v.  Rodger,  5  C.  D. 

from  anticipating.  163. 

(/)  Wilson  y.  Townshend,  2  Yea.  (/.•)  Cavan  y.  Pulteney,  2  Yes.  o-ii; 
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Nor  is  the  doctrine  applicable  as  against  creditors  taking  the 
benefit  of  a  devise  for  payment  of  debts,  and  also  enforcing 
their  legal  claim  upon  other  funds  disposed  of  by  tlio 
Will  (/). 
Heir-at-law :  Previous  to  the  Wills  Act,  there  were  some  questions  which 
arose  as  to  whether  an  heir-at-law  was  put  to  his  election, 
which  cannot  arise  in  the  case  of  AVills  made  since  that  Act. 
Thus  the  doctrine  of  election  was  not  applicable,  where  real 
property  was  assumed  to  bo  devised  by  a  Will  not  executed  so 
as  to  pass  it,  and  by  the  same  Will  a  legacy  was  given  to  the 
heir :  In  such  a  case  the  heir  might  take  the  legacy,  without 
making  good  the  devise  {m)  ;  unless  the  imperfectly  executed 
Will  contained  an  express  condition  to  that  effect  annexed  to 
the  legacy  {)i).  Under  the  Wills  Act,  however,  the  requisites 
for  a  Will  of  realty  and  personalty  are  the  same. 

Again,  previous  to  the  Wills  Act  a  testator  could  not  effectively 
devise  after-acquired  lands,  although  in  terms  he  purported  to 
do  so.  But  in  such  a  case  the  heir-at-law  taking  benefits  under 
the  Will  was  held  to  be  put  to  his  election  by  reason  of  the 
intention  appearing  in  the  Will  (o) ,  even  though  nothing  was 
bequeathed  to  him  which  would  not  have  descended  to  him  as 
heii',  if  no  Will  had  been  made  {p). 

The  principle,  however,  on  which  these  cases  were  decided, 
seems  still  to  apply,  the  principle  being,  that  the  Court  will  put 
the  legatee  to  his  election,  wherever  the  intention  of  the  testator 
is  expressed  in  an  instrument  at  which  the  Court  is  entitled  to 
look,  but  not  where  the  intention  is  exj)ressed  in  an  inoperative 
instrument.  Thus  the  legatee  will  not  be  put  to  his  election 
where  the  devise  of  land  is  invalid  on  account  of  a  want  of 
capacity  to  devise  by  reason  of  infancy  or  coverture  (f?) . 

/S'.  C,  3  Ves.  384;  Billon  v.  P«?-A-er,  Walk.  23  ;    1  Swanst.  406,  note  to 

1    Swanst.    408,    note.      See    also  Dillon  v.  Parker.     See  also  Seaman 

Brodie  v.  Barry,  2  Ves.  &  B.  127 ;  v.  Wood,  24  Beav.  372. 

and  Mr.  Jacob's  note  to  his  edition  {^n)  Boughton  v.  BovrjJdon,  2  Ves. 

of  Roper,   Husb.   &  Wife,  vol.  i.  Sen.  12. 

p-  30.  (o)  Churcliman  v.  Ireland,  4  Sim. 

(/)  Kidney  v.  CoiissmaJcer,  12  Ves.  520  ;    Schroder  v.    Schroder,   Kay, 

136;  1  Swanst.  408,  note;    1  Pow.  578;    24  L.  J.  Ch.  510;    Hance  v. 

Dcv.  437,  Jai-man's  edit.  Truivhitt,  2  J.  «&  H.  216.     But  see 

(m)  Gary  v.  Askew,  1   Cox,  241  ;  Johnsony.  Telford,  1  Euss.  &M.  244. 

Sheddon  v.   Goodrich,  8  Ves.  481  ;  (p)  Schroder  v.    Schroder,   Kay, 

Brodie  v.  Barry,  2  Ves.  &  B.  127,  578;  24  L.  J.  Ch.  510. 

130;     Gardiner  v.  Fell,    1    Juc.   &  {q)  Ilearle  v.  Greenhanl-,   3  Atk. 
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Where,  however,  a  testator  domiciled  in  England  devises 
"  all  his  real  and  personal  estates,  whatsoever  and  wheresoever," 
and  has  Scotch  heritable  bonds,  which  do  not  pass  by  the  "Will, 
for  want  of  certain  formalities  required  by  the  Scotch  law,  the 
Scotch  heir  is  not  put  to  his  election,  but  may  take  English 
property  under  the  Will  without  giving  up  the  bonds  ;  for  the 
devise  is  held  to  refer  only  to  such  property  as  is  capable  of 
being  given  by  such  a  Will  (r). 

It  was  formerly  important  to  consider  the  question  of  election  Widow 
as  applied  to  the  case  of  a  widow  entitled  to  dower.  But  the  ^o^er  ^  ^'^ 
length  of  time  which  has  elapsed  since  the  passing  of  the  Dower 
Act,  3  &  4  Will.  IV.  c.  105,  which  applies  to  all  widows  married 
after  January  1,  1834,  and  which  in  effect  puts  an  end  to 
questions  of  election  in  this  matter,  seems  to  make  it  unnecessary 
to  consider  in  this  Edition  the  effect  of  the  autliorities  as  formerly 
established. 

The  chief  provisions  of  the  Act  are  : 

Sect.  4.  "  No  widow  shall  be  entitled  to  dower  out  of  any 
land  which  shall  have  been  absolutely  disposed  of  by  lier  husband 
in  his  lifetime  or  by  his  Will "  («). 

Sect.  7.  "  A  widow  shall  not  be  entitled  to  dower  out  of  any 
land  of  which  her  husband  shall  die  wholly  or  partially  intestate 
when  by  the  Will  of  her  husband,  duly  executed  for  the  devise 
of  freehold  estates,  he  shall  declare  his  intention  that  she  shall 
not  be  entitled  to  dower  out  of  such  land  or  out  of  any  of  his 
land." 

Sect.  8.  "  The  right  of  a  widow  to  dower  shall  be  subject  to 
any  conditions,  restrictions,  or  directions  which  shall  be  declared 
by  the  Will  of  her  husband,  duly  executed  as  aforesaid." 

Sect.  9.  "  Where  a  husband  shall  devise  any  land  out  of 
which  his  widow  would  be  entitled  to  dower  if  the  same  were 
not  so  devised,  or  any  estate  or  interest  therein,  to  or  for  the 
benefit  of  his  widow  {t),  such  widow  shall  not  be  entitled  to 


695,  715;    Rich  v.   CocMJ,  9  Yes.  163;  Maxwell  \.  Maxiuen,\G 'Qqhy. 

369  ;    1    Swanst.    406,    note.      The  106;  2  De  G.  M.  &  G.  705. 

rule   is  the  same    where   a    Will,  (s)  A   general    devise  is   within 

valid  at  the  time  of  its  execution,  the  terms  of  this  section :  Laceij  v. 

ceases  to  be  valid  by  determination  HiU,  L.  E.    19  Eq.  346,  in  which 

of  the  coverture  and  want  of  repub-  Jessel,  M.  E.,  dissented  from  dicta 

lication:  Blaikloch  y.  GriivUe,  L.  E.  of  Eomilly,  M.  E.,  in  liowland  v. 

7  Eq.  215.  Ci'tJihertson,  L.  E.  8  Eq.  466. 

(r)  Alien   v.   Anrlerson,   5   Hare,  {t)  As  to  the  individual  right  of 
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Case  of  two 
bequests,  one 
onerous  and 
the  other 
beneficial. 


What  con- 
stitutes an 
election. 


dower  out  of  or  in  any  land  of  her  said  husband,  unless  a 
contrary  intention  be  declared  by  his  Will." 

Sect.  10.  "No  gift  or  bequest  made  by  any  husband  to,  or 
for  the  benefit  of,  his  widow  of,  or  out  of,  his  personal  estate, 
or  of,  or  out  of,  any  of  his  land  not  liable  to  dower,  shall  defeat 
or  prejudice  her  right  to  dower,  unless  a  contrary  intention  shall 
be  declared  by  his  Will." 

Where  a  testator  makes  two  distinct  bequests  in  the  same 
Will  to  the  same  person,  one  of  which  happens  to  be  onerous 
and  the  other  beneficial,  prima  facie  the  legatee  is  entitled  to 
disclaim  the  onerous  legacy  and  to  take  the  other  (ii).  But,  in 
such  cases,  it  is  a  question  of  the  intention  of  the  testator  to  be 
gathered  from  the  Will,  whether  the  legatee  must  elect  to  take 
all,  or  none,  of  the  gifts  in  the  Will,  or  whether  he  may  accept 
the  beneficial  gifts,  and  repudiate  that  whicli  is  biu-densome  (x). 
In  cases,  however,  where  onerous  and  beneficial  property  are 
included  in  the  same  gift,  the  legatee  cannot  disclaim  the 
onerous  and  accept  the  beneficial  unless  the  Will  manifests  a 
sufiicient  intention  of  the  testator  to  the  contrary.  The  gifts 
may  be  in  substance  distinct,  though  given  by  one  sentence  in 
the  Will  (//). 

The  inquiry,  as  to  what  acts  or  acquiescence  constitute  an 
implied  election,  must  be  decided  rather  by  the  circumstances  of 
each  case  than  by  any  general  principle  :  The  questions  are, 
whether  the  parties  acting  or  acquiescing  were  aware  of  their 
rights ;  whether  they  intended  election ;  whether  they  can 
restore  the  individuals   affected  by  their   claim  to   the   same 


election  of  tlie  next  of  kin  of  a 
widow,  where  the  widow  has  not 
made  her  election  in  her  lifetime, 
see  Fytche  v.  Fytche,  L.  E.  7  Eq. 
494.  A  gift  of  real  estate  upon 
trust  to  sell  and  to  give  the  widow 
part  of  the  proceeds  in  the  shape 
of  a  part  of  the  capital  or  of  any 
income  of  the  proceeds  to  be  in- 
vested, is  a  gift  of  an  "  estate  or 
interest  in  the  land  fen-  the  benefit 
of  the  widow":  Rowland  v.  Cuth- 
hcrtson,  L.  E.  8  Eq.  466  ;  Lacey  v. 
Hill,  L.  E.  19  Eq.  346. 

(r/)  Quthrie  v.  Walrovd,  22  C.  D. 


573;  Syer  v.   Gladstone,  30  C.  D. 
614. 

(x)  Talbot  V.  Radnor,  3  M.  &  K. 
254  ;  Warre7i  v.  Rudall,  1  J.  &  H. 
1  ;   Onthrie  v.  Walrond,  nhr  supra. 

{y)  Re  Hotchkys,  32  C.  D.  408 ; 
Quthrie  v.  Walrond,  iibi  supra. 
See  also  Frewen  v.  Laiv  Life  Assur- 
ance Society,  [1896]  2  Ch.  511  ;  Re 
Baron  Kensington,  [1902]  1  Ch.  203  ; 
and  Ilonyivood  v.  Honywood,  [1902] 
1  Ch.  347  ;  in  which  the  above  cases 
are  discussed  and  the  ratio  decidendi 
applied. 
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situation  as  if  the  acts  had  never  been  performed ;  or  whether 
these  inquiries  are  precluded  bj  lapse  of  time  (::). 

A  party  bound  to  elect  is  entitled  first  to  ascertain  the  value 
of  the  funds,  and  for  that  purpose  may  sustain  an  action  to  have 
all  necessary  accounts  taken  {a).  An  election,  under  a  miscon- 
ception of  the  extent  6f  claims  on  the  fund  elected,  is  not 
conclusive  {h). 

Another  subiect  of  much  doubt,  with  respect  to  the  doctrine  Effect  of 

election, 
of  election,  has  been,  whether  the  election  to  take  against  the 

instrument  induces  the  necessity  of  relinquishing  the  benefit 
given  by  it  in  toto,  or  only  imposes  an  obligation  to  indemnify 
the  claimants  whom  it  disappoints ;  that  is,  as  it  is  sometimes 
expressed,  whether  the  principle,  on  which  the  doctrine  of 
election  proceeds,  is  forfeiture  or  compensation  {<) .  The  authori- 
ties, however,  now  establish,  that  compensation  only  is  to  be 
made  to  the  persons  disappointed  by  the  election  to  take  against 
the  instrument  (rf).  The  obligation  of  the  person  electing  to 
take  under  the  instrument  appears  to  be  confined  to  confirming 
the  instrument  so  far  as  he  is  able,  and  there  is  no  decision 
decreeing  compensation  (e). 

Where  infants  are  put  to  their  election,  the  Court  will  elect 
for  them  if  it  be  for  their  benefit  (/) . 


(z)  See  Mr.  Swanstou's  note   to  Mi-.    Swauston  to   Gretton  v.  Hu' 

Dillon   V.    Parker,    1  Swanst.   332,  ward,  1   Swanst.  433 ;  and  tliat  of 

and    tlie    cases    there    collected  ;  Mr.  Jacob  to  his  edition  of  Eop, 

Grissell  v.    Swinhoe,   L.   E.   7  Eq.  Hiisb.  and  Wife,  vol.  i.  p.  566. 

291 ;   Coojm-  v.  Cooj^er,  L.  E.  6  Ch.  {d)  1  Swanst.  442,  note  :  But  see 

15 ;    L.   E.   7   H.   L.  53.     Where  Mr.  Jacob's  note,   ttbi  supra,-  and 

there  are  several  next  of  kin,  each  Qreemvood  v.  Penny,   12  Beav.  403. 

of  them  may  have  a  separate  right  The    persons   disappointed  by  the 

of  election,  and,  neither  the  election  election  to  take  against  the  Will, 

of  the  majority,  nor  that  of  the  are  entitled  to  compensation  out  of 

heir  or  administrator,  will  bind  the  the  benefits  given  by  the  WUl  to 

others :  FytcJie  v.  Fytche,  L.   E.  7  the  party  so  electing,  in  jn'oportion 

Eq.  494.  to   the  value   of    the  interests    of 

(a)  1  Swanst.  332,  note;   Pigott  which     they     are     disappointed  : 

V.  Bagley,  M'Clel.  &  Y.    576,  per  Howells  v.  Jenkins,  1  De  G.  J.  &  S. 

Alexander,  C.  B.  617  ;  Pogers  v.  Jones,  3  C.  D.  688. 

{h)  1  Swanst.  332,  note.  (e)  Be  Chesham,  31  C.  D.  466. 

(c)  See  the   cases   collected    and  (/)  Blunt  v.  Lack,  26  L.  J.  Ch. 

discussed  in  the  valuable  note  of  148  ;  Lamb  v.  Lamb,  5  W.  E.  772. 
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SECTION  X. 
Of  the  Refunding  of  Legacies. 

Under  certain  circumstances,  legatees  are  bound  to  refund 
their  legacies,  or  a  rateable  part  of  them.     It  will,  perhaps,  be 
most  convenient  to  consider,  Ist,  In  what  cases  the  executor  can 
compel  a  legatee  to  refund ;  2ndly,  In  what  cases  a  creditor  has 
that  right ;  Srdlj,  In  what  cases  one  legatee  can  make  another 
refund :  It  will  be  observed,  however,  that  the  two  latter  of 
these   inquiries   are   not    properly   within    the    scope    of    this 
Treatise. 
1st.  When  the       1st.   In   what   case   tlie    executor   can   compel  a  legatee   to 
^^^g*°5e*5r.    refund.     The  general  rule  on  this  subject  was  laid  down  by- 
tee  refund.       Sir  John  Strange,  M.  R.,  in   Orr  v.  Kaines  {g)  :  "  Whenever 
an  executor  pays  a  legacy,  the   presumption  is,  that   he   has 
sufficient  to  pay  all  legacies,  and  the  Court  will  oblige  him,  if 
solvent,  to  pay  the  rest ;  and  not  permit  him  to  bring  a  bill  to 
compel  the  legatee,  whom  he  vohintanhj  paid,  to  refund"  {h). 

But  where  the  payment  of  the  legacy  by  the  executor  is  under 
the  compulsion  of  a  suit,  he  is  entitled  to  compel  the  legatee  to 
refund,  in  case  of  a  deficiency  of  assets  (/) . 

Again,  if  the  executor  pays  away  the  assets  in  legacies,  and 
afterwards  debts  appear,  of  which  he  had  no  previous  notice,  and 
which  he  is  obliged  to  discharge,  he  may  compel  the  legatees  to 
refund  (/i) . 

But  an  executor  cannot  compel  residuary  legatees  to  refund 
if  he  has  "  paid  over  the  assets  u-ith  notice  of  a  debt  "  (/). 

It  seems  that,  formerly,  legatees  used    to  give   security   to 


(/y)  2  Ves.  Sen.  194.  (0  Jervis    v.    WoJferstan,    L.    E. 

(A)  See  also  Coppin  v.  Cojjjmi,  2  18  Eq.  18.     A  notice,  however,  of 

P.    Wms.    296 ;  Ite   Home,  W.  N.  a  possible  remote  contingent  lia- 

(1904),  p.  185.  bility  is  not  sufficient  to  disable  an 

(?■)  Newman  v.  Barton,   2  Vern.  executor  from  recovering  back  tbe 

205;  iVoeZv.  i?oZ*fHsow,  2  Ventr.  368.  assets   wben   it   afterwards    ripens 

{k)  NeWiorpe  v.  Biscoe,  1  Chanc.  into  a  debt.     Notice  of  a  liability 

Cas.   136;  Davis  v.   Davis,   8  Vin.  on  shares  will  not  prevent  executors 

Abr.  423,  tit.  Devise  (Q.  d.),  pi.  35  ;  calling  on  legatees  to  refund,  for  a 

1  Rop.  Leg.  398,  3rd  edit.  ;  Doe  v.  liability  on  shares  does  not  become 

Guy,  3  East,    120,   123,  per  Lord  a  debt  until  a  call  is  made:    Whit- 

Ellenborough.  tal-er  v.  Kershaiu,  45  0.  D.  320. 
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the   executor   for   refunding',    if   the    assets   should   prove    in- 
sufficient {m). 

In  Livesey  v.  Livesci/  {n),  an  annuity  was  bequeathed  to  a 
legatee,  but  he  was  not  entitled  to  it  until  he  attained  twenty- 
one  :  The  executrix,  by  mistake,  made  payments  to  the  legatee 
in  respect  of  his  annuity  for  two  years  before  he  attained  that 
ag-e:  And  it  was  holden  that  the  executrix  was  entitled  to 
retain  them  out  of  the  future  payments  of  the  annuity  (o). 

2.  In  what  case  a  creditor  of  the  testator  can  call  ou  a  legatee  2nd.  When  a 
to  refund.     Where  the  testator's  funds  at  the  time  of  his  death  ^.^^^^  ale'ga- 
are  not  sufficient  to  pay  both  debts  and  legacies,  it  is  clear  that  ^e  refund : 
an  unsatisfied  creditor  can  compel  a  satisfied  legatee  to  refund, 
whether  the  legacy  was  paid  to  him  voluntarily  or  by  com- 
pulsion {p)  :  and  he  has  the  same  right,'  although  the  testator's 
funds  at  the  time  of  his  death  were  sufficient  to  pay  both  debts 
and  legacies  {q)  ;  and  although  the  assets  were  handed  over  to 


[m)  Chamlerlain  \ .  Chamherlain, 
1  Chanc.  Cas.  257 ;  March  v.  Bus- 
s<'!J,  3  M.  &  Cr.  31,  41  ;  ante, 
15.  1081. 

(h)  3  Euss.  Ch.  C.  287. 

(o)  See  also  Cooper  v.  Pitcher, 
4  Hare,  485. 

{p)  Hodges  v.  Waddington,  2 
Ventr.  360 ;  Noel  v.  Rohinson,  1 
Yern.  94  ;  Anon.,  1  Yern.  162;  New- 
man V.  Burton,  2  Yern.  205  ;  Gil- 
lespie V.  Alexander,  3  Euss.  Cli.  0. 
136,  137,  by  Lord  Eldon ;  Marcli  v. 
Russell,  3  M.  &  Cr.  31;  NoUe  v. 
Brett,  24  Beav.  499  ;  Jervis  v. 
Wolferstan,  L.  E.  18  Eq.  18,  25; 
Hunter  v.  Young,  4  Ex.  D.  256,  261. 
An  unpaid  creditor  lias  not  lost  liis 
right  to  compel  a  satisfied  legatee 
to  refund  even  tliougli  such,  creditor 
vaaj  be  the  executor  himself  : 
Jervis  v.  Wolferstan,  L.  E.  18  Eq. 
18,  25.  The  proviso  at  the  end  of 
sect.  29  of  Lord  St.  Leonards'  Act 
(22  &  23  Yict.  c.  35)  preserves  the 
right  of  creditors  to  follow  the 
assets  of  a  testator,  aiite,  p.  1083. 
If,  in  an  action  against  executors 
for  a  legacy,  the  executors  admit 
W.E. VOL.   IT. 


assets,  and  judgment  is  given  for 
payment  of  the  legacy  de  bonis  pro- 
priis  :  Quaire,  whether  an  unpaid 
creditor  can  call  iipon  the  legatee  to 
refund  the  legacy.  Semhle,  the 
creditor  could  recover  the  legacy 
in  such  a  case  if  it  was  in  fact  paid 
out  of  the  testator's  assets,  but  not 
if  it  was  paid  by  the  executors  de 
bonis  propriis  :  Re  Brogden,  38  0.  D. 
546.  It  would  seem  that  the 
executor  need  not  be  made  a  defen- 
dant, at  all  events  in  cases  where 
he  has  given  the  notices  required 
by  Lord  St.  Leonards'  Act,  22  &  23 
Yict.  c.  35,  and  had  at  the  time 
of  distribution  no  notice  of  the 
plaintiff's  claim  :  Hunter  v.  Young, 
4  Ex.  D.  256. 

{(j)  Hodges  v.  Waddington,  2 
Yentr.  360;  Thomas  v.  Griffith,  2 
GifE.  504.  This  right  may  "be  lost 
by  laches,  acquiescence,  or  such  a 
course  of  dealing  as  would  render 
the  assertion  of  such  right  in- 
equitable :  Ridgway  v.  Newstead, 
2  Giff.  492  ;  S.  C,  on  Appeal,  30 
L.  J.  Ch.  889.  And  so  the  right 
of  mortgagees  of  real  estate,  whose 
4h 
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but  a  pur- 
chase or 
mortfjage 
is  valid  as 
against  an 
unsatisfied 
creditor : 


unless  the 
executor,  or 
the  Court  ad- 
ministering 
the  estate  still 
retains 
control. 
3rd.  When 
one  legatee 
can  make 
another  re- 
fund. 


the  legatee  by  the  personal  representative  in  ignorance  of  the 
creditor's  demand  (>•). 

If  an  executor  who  is  also  residuary  legatee  sells  or  mortgages 
an  asset  of  the  testator  for  valuable  consideration  to  a  person 
who  has  no  notice  of  the  existence  of  unsatisfied  debts  of  the 
testator,  or  of  any  ground  which  rendered  it  improper  for  the 
executor  so  to  deal  with  the  asset,  that  person's  purchase  or 
mortgage  is  valid  against  any  unsatisfied  creditor  of  the 
testator.  The  case  of  an  executor  who  is  residuary  legatee 
dealing  witli  an  asset  is  the  same  in  principle  as  the  case  of  a 
legatee  who  is  not  executor,  but  whose  legacy  has  been  assented 
to  by  the  executor,  and  who  deals  with  his  legacy  for  valuable 
consideration.  In  this  last  case  unsatisfied  creditors  have  the 
right  to  follow  the  legacy  as  against  the  legatee  or  volunteers 
claiming  through  him,  but  not  as  against  purchasers  from  the 
legatee  for  valuable  consideration ;  and  this  immunity  on  the 
part  of  the  purchasers  is  not  limited  to  cases  of  legal  assets  or 
to  cases  where  the  purchasers  have  obtained  the  legal  estate  or 
its  equivalent  (s) .  The  immunity  on  the  part  of  purchasers, 
however,  does  not  exist  where  the  executor  or  the  Court  ad- 
ministering the  testator's  estate,  still  retains  control  over  the 
assets  (f). 

3.  In  what  cases  one  legatee  can  oblige  another  to  refund. 
If  the  assets  were  originally  sufficient  to  satisfy  all  the  legacies, 
and  afterwards,  by  the  wasting  of  the  executor,  there  is  a 
deficiency,  an  unsatisfied  legatee  cannot  oblige  a  satisfied  one  to 
refund,  whether  the  legacy  were  paid  him  with  or  without 
suit  (u) .     But  if  the  assets  were  not  originally  suSicient  to  pay 


security  proves  insufficient,  to  come 
against  the  residuary  legatees  of 
the  mortgagor  amongst  whom  his 
personal  estate  has  been  distributed, 
is  a  purely  equitable  right,  and 
the  Court  will  not  enforce  it,  if 
there  are  circumstances  which 
would  make  it  inequifaible  to  do  so : 
Make  v.  Gale,  32  C.  D.  571. 

(r)  March  v.  Russell,  3  M.  &  Cr. 
31.  The  rule  applied  in  Gillesjne 
V.  Ahxander,  3  Russ.  130  {ante, 
p.  1084),  confining  the  liability 
of  the  legatee  to  a  proportionate 
bhuro  of  the  debt,  docs  not  apj)ly 


where  the  estate  has  not  been  ad- 
ministered by  the  Court  ;  Davies 
V.  Nicolson,  2  De  G.  &  J.  693. 

(s)  Per  Eomer,  J.,  in  Graham  v. 
Drummond,  [1896]  1  Ch.  968.  See 
also  Dilkes  v.  Broadmead,  2  Giff. 
113. 

{t)  Nolle  V.  Brett,  24  Beav.  499 ; 
and  Hooper  v.  Smart,  1  C.  D.  90. 

(m)  a  fortiori  there  can  be  no 
such  right  where  the  loss  of  the 
assets  has  occurred,  not  by  the 
conduct  of  the  executor,  but  from 
merely  accidental  circumstances  : 
Fenwklc  v.   Clarke,   31  L.   J.    Ch. 


Ch.  IV.  §  X.]         Of  Refunding  Legacies. 


1191 


all  the  legacies,  and  one  legatee  receives  liis  legacy  in  full,  in 
that  case  the  unsatisfied  legatees  may  compel  the  one  so  paid  to 
refund  (.r). 

But  it  would  seem,  that  in  no  case  where  the  executor  is 
solvent,  can  an  unsatisfied  legatee  maintain  a  suit  against  another 
who  has  been  satisfied :  because  the  remedy  is  in  the  first  place 
against  the  executor,  who,  by  paying  the  one  legacy,  has 
admitted  assets  to  pay  all  (//). 

It  remains  to  be  considered,  in  what  cases  legatees,  who  are  Legatee  rc- 
compelled  to  refund,  shall  do  so  with  interest.     On  this  point  charged  ^^dth 
Lord  Eldon  has  stated  {z)  the  rule  to  be,  "  If  a  legacy  has  been  interest. 
erroneously  paid  to  a  legatee,  who  has  no  farther  property  in  the 
estate,  in  recalling  that  payment,  I  apprehend  that  the  rule  of 
the  Court  is  not  to  charge  interest :  but  if  the  legatee  is  entitled 
to  another  fund  making  interest  in  the  hands  of  the  Court, 
justice  must  be  done  out  of  his  share." 


728.  Where  one  of  several  re- 
siduary legatees,  or  next  of  kin, 
has  received  Ms  share  of  the  estate 
of  a  testator  or  an  intestate,  the 
others  cannot  call  upon  him  to 
refund  if  the  estate  is  subsequently 
wasted ;  secus,  if  the  wasting  has 
taken  place  before  such  share  was 
received.  The  burden  of  proof 
lies  on  those  who  call  upon  the 
residuary  legatee  or  next  of  kin  to 
refund,  to  show  that  the  wasting 
took  place  before  the  share  was 
paid  over:  Peterson  v.  Peterson, 
L.  E.  3  Eq.  111.  See  ante, 
p.  1091. 

(x)  By  Sir  Joseph  Jekyll,  in 
Walcot  V.  Hall,  1  P.  Wms.  495. 
See  note  (1),  by  Mr.  Cox;  S.  C, 
2   Bro.  C.   C,  305.      See  also  the 


observation  of  the  Master  of  the 
Eolls  in  GilJespie  v.  Alexander,  3 
Euss.  Ch.  C.  133;  and  David  y. 
Frowd,  1  M.  &  K.  200.  In  a  suit 
by  a  residuary  legatee  for  the  ad- 
ministration of  the  testator's  estate 
the  Court  has  jurisdiction  to  com- 
pel the  residuary  legatee  to  refund, 
for  the  purpose  of  pajing  the  legacy 
of  a  legatee  who  is  not  a  party  to 
the  suit,  assets  paid  to  the  residuary 
legatee  by  the  executor  before  the 
suit :  Prowse  v.  Spurgin,  L.  E.  5 
Eq.  99. 

(?/)  Orr  V.  Kaines,  2  Ves.  Sen. 
194;  1  Eop.  Leg.  399,  3rd  edit. 

(2)  Gittins  V.  Steele,  1  Swanst. 
200.  See  also  Jervis  v.  Wol/erstan, 
L.  E.  18  Eq.  18. 
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CHAPTER  THE  FIFTH. 

OF  THE  RESIDUE. 


SECTION  I. 

Of  the  Re>iidn(iry  Legatee. 

VV  HEN  the  executor  has  paid  all  the  debts,  the  funeral  and 
testamentary  expenses  {n),  and  all  the  legacies  heretofore  men- 
tioned, he  must,  in  the  last  place,  pay  over  the  surplus  or  residue 
of  the  personal  estate  to  the  residuary  legatee,  if  any  such  be 
nominated  :  And  although  the  residuary  legatee  dies  before  the 
payment  of  debts,  and  before  the  amount  of  the  surplus  is  ascer- 
tained, yet  it  shall  devolve  on  his  personal  representative  {b). 
Duty  of  exe-        As  to  the  duty  of  the  executor  to  sell  the  personal  estate,  the 
convertmo-the  ^'"^^  ^^  ^^^^^^  stated  by  Lord  Chelmsford,  L.  C,  in  Wrighticick  v. 
assets  into        Lord  (c)  :  "A  residuary  legatee  has  a  right  to  insist  that,  in 
handing  over   the  course  of  the  first  year  after  the  testator's  death  {d)  the 
residue^^  executor  shall,  if  it  be  possible,  pay  the  debts,  legacies,  and 


(a)  As  to  wliat  are  testamentary 
expenses,  see  ante,  p.  752.  There 
is  no  residue  of  personal  estate 
until  after  payment  of  the  debts, 
funeral  and  testamentary  expenses, 
and  all  costs  of  the  administration 
of  the  estate  of  the  testator: 
Trdheiuy  v.  TleJijar,  4  C.  D.  53. 

{h)  Brown  v.  Farnddl,  Garth. 
52  ;    Toller,  341. 

(c)  G  H.  L.  0.  217,  at  p.  226. 

((Z)  The  result  of  the  authorities 
seems  to  be,  that  there  is  no  fixed 
rule  that  conversion  must  take  \)\n.cQ 
}>y  the  end  of  the  year,  but  that 
that  is  the  prima  facie  ruL',   and 


that  the  executors  who  do  not  con- 
vert by  that  time  must  show  some 
reason  why  they  did  not  do  so ; 
and,  where  the  question  is  dis- 
tmctly  and  fairly  raised  upon  the 
jjleadings,  there  is  an  onus  thi'own 
on  the  executors  to  justify  the 
delay  :  per  Sir  W.  Page-Wood, 
L.  J.,  in  Grayhurn  v.  Clarkson, 
L.  R.  3  Ch.  605.  Where  executors 
have  neglected  to  realize  assets 
which  are  outstanding  upon  an 
improper  investment,  there  is  no 
fixed  period  at  which  the  loss  is  to 
be  calculated.  It  depends  on  the 
l)articular  circumstances  :  Hughes 
v.  Empson,  22  B.  181. 


CIi.  V.  §  I.]         Of  the  Residuary  Legatee.  1193 

funeral  and  testamentary  expenses,  so  that  the  clear  residue 
may  be  ascertained  and  paid  over  to  him,  or  if  he  has  only 
a  life  interest  in  it,  may  be  duly  secured  for  the  benefit  of  the 
persons  successively  entitled.  In  order  to  effect  this  object,  it  is 
the  duty  of  the  executor  to  sell  the  personal  estate,  or,  at  all 
events,  so  much  of  it  as  is  required  for  the  payment  of  debts, 
legacies,  and  funeral  and  testamentary  expenses  (<"),  and  if  from 
any  cause  it  has  been  impossible  to  ascertain  the  clear  residue  at 
the  end  of  the  year,  still  it  is  from  that  date  that  the .  right  . 
of  those  entitled  to  life  interests  in  it  commences,  and  therefore, 
when  eventually  the  whole  estate  is  realised,  it  becomes  neces- 
sary to  ascertain  retrospectively  what  was  the  residue  at  the 
end  of  the  year  attributing  a  due  proportion  of  the  sum  realised 
after  the  end  of  the  year  to  capital  and  a  due  proportion  to 
interest"  (/). 

As  to   real   estate,  the  Land  Transfer  Act,   1897,  provides  Duty  of 

1 -I     1  executor  as  to 

tnat  :  real  estate: 

Sect.  2  (8).  "In  the  administration  of  the  assets  of  a  person  Land  Trans- 
dying  after  the  commencement  of  this  Act,  his  real  estate  shall  ^'^*'  '^ 
be  administered  in  the  same  manner,  subject  to  the  same 
liabilities  for  debt,  costs  and  expenses,  and  with  the  same 
incidents,  as  if  it  were  personal  estate  ;  provided  that  nothing 
herein  contained  shall  alter  or  affect  the  order  in  which  real  and 
personal  assets  respectively  are  now  applicable  in  or  towards  the 
payment  of  funeral  and  testamentary  expenses,  debts  or  legacies, 
or  the  liability  of  real  estate  to  be  charged  with  the  payment  of 
legacies  "  {(j). 

Sect.  3  (1).  "At  any  time  after  the  death  of  the  owner  of 
any  land,  his  personal  representatives  may  assent  to  any  devise 
contained  in  his  Will,  or  may  convey  the  land  to  any  person 
entitled  thereto  as  heir,  devisee,  or  otherwise,  and  may  make  the 
assent  or  conveyance,  either  subject  to  a  charge  for  the  payment 


(e)    It     would     seem     that     the  L.  E.  7   H.   L.   62 ;    also  note  (e), 

executor  would  not  be  justified  in  y)ost,  p.  1271. 

selling  more  than  sufficient  to  pay  (/)    See     also     uuh',     p.     1118 

debts,    legacies,    and    funeral    and  ct  seq. 

testamentary  expenses  in  the  case  {g)  The  costs  of  an  administra- 

of  a  residuary  legatee  being  abso-  tion  action  are  still  j^ayable  out  of 

lutely  entitled  to  whom  he  might  real  estate  only  so  far  as  they  have 

transfer  the  residue  in  its  uncon-  been  increased  by  its  administra- 

verted   state.     See   observations  of  tion:    Re   Jones,  [1902]  1  Ch.  92; 

Lord    Cairns   in   Cooper  v.   Cooper,  and  post,  pp.  1276,  1345. 
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of  any  money  wliicli  the  personal  representatives  are  liable  to 
pay,  or  without  any  such  charge  ;  and  on  such  assent  or  con- 
veyance, subject  to  a  charge  for  all  moneys  (if  any)  whicli  the 
personal  representatives  are  liable  to  pay  {h),  all  liabilities  of 
the  personal  representatives  in  respect  of  the  land  shall  cease, 
except  as  to  any  acts  done  or  contracts  entered  into  by  them 
before  such  assent  or  conveyance." 

(2.)  "  At  any  time  after  the  expiration  of  one  year  from  the 
death  of  the  owner  of  any  land,  if  his  personal  representatives 
have  failed  on  the  request  of  the  person  entitled  to  the  land  to 
convey  the  land  to  that  person,  the  Court  may,  if  it  thinks  fit, 
on  the  application  of  that  person,  and  after  notice  to  the  personal 
representatives,  order  that  the  conveyance  be  made,  or,  in  the 
case  of  registered  land,  that  the  person  so  entitled  be  registered 
as  proprietor  of  the  land,  either  solely  or  jointly  with  the 
personal  representatives." 
Power  to  Sect.  4  (1)  of  the  Land  Transfer  Act,  1897,  which,  notwith- 

any'^paJt'^of  standing  the  marginal  note  in  the  Act  referring  only  to  the 
the  residuary  appropriation  of  land,  is  not  to  be  read  as  confined  to  real 
satisfaction  of  estate,  but  applies  to  all  residuary  estate  whether  real  or 
diafe^-^^  °^  personal  {i),  provides  as  follows  :  "  The  personal  representatives 
of  a  deceased  person  may,  in  the  absence  of  any  express  provi- 
sion to  the  contrary  contained  in  the  Will  of  such  deceased 
person,  with  the  consent  of  the  person  entitled  to  any  legacy 
given  by  the  deceased  person  or  to  a  share  in  his  residuary 
estate,  or,  if  the  person  entitled  is  a  lunatic  or  an  infant,  with 
the  consent  of  his  committee,  trustee,  or  guardian,  appropriate 
any  part  of  the  residuary  estate  of  the  deceased  in  or  towards 
satisfaction  of  that  legacy  or  share,  and  may  for  that  purpose 
value  in  accordance  with  the  prescribed  provisions  the  whole  or 
any  pai-t  of  the  property  of  the  deceased  person  in  such  manner 
as  they  think  fit.  Provided  that  before  any  such  appropriation 
is  effectual,  notice  of  such  intended  appropriation  shall  be  given 
to  all  persons  interested  in  the  residuary  estate,  any  of  whom 

(/t)  Tho  charge  provided  by  this  statutory  notices  to  creditors,  the 

8oction  liooH  not  extend  to  dcLtw  for  charge  docs  not  apply  to  debts  of 

wliii'h  prior  to  the  coinmoncement  which  they  have  no  notice  at  the 

of  tho  Act  tho  personal  rcprescn-  date    of    the    conveyance    to    the 

tjitivcH  of  tho  debtor  would  not  bo  devisees :  Re  Gary  and  Lous'  Con- 

liablo  as  rfgards  the  personal  estate;  tract,  [1901]  2  Ch.  463. 

and,  therefore,  where  the  personal  (i)   lie    Beverly,    [1901]     1     Ch. 

representatives  have  given  tho  usual  G8 1 , 
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may  thereupon  within  the  prescribed  time  apply  to  the  Court, 
and  such  valuation  and  appropriation  shall  be  conclusive  save  as 
otherwise  directed  by  the  Court." 

Apart  from  this  Act,  where  there  is  a  trust  for  sale  and  con-  where  there  is 
version  it  is  competent  to  the  executor  and  trustee  to  agree  with  duty  to^con- 
a  person  who  is  entitled  to  a  share  in  the  proceeds  of  the  conver-  "^^^*'  P^'^er 

p        ,       ,  .         ,,  •,!         ,  •  .       .      unaffectedly 

sion  to  transier  to  him  the  property,  without  converting  it,  m  sect.  \  (i)  of 

satisfaction  /)>'0  tanto  of  the  money  which  would  be  coming  to  ^^-^^-^^'^  ''!-^.^ 

him  if  he  had  converted  it.     It  is  not  necessary  to_go  through  and  the  like. 

the  form  of  first  converting  the  property  and  then  giving  the 

beneficiary  the  money  which  the  beneficiary  may  be  desirous 

immediately  to  reinvest  in  the  property  which  has  just  been 

sold.     Nor  is   this   principle   necessarily  confined  to  the  case 

where  there  is  a  trust  for  sale  and  conversion,  for  it  may  be 

that  the  circumstances  would  be  such  that  the  executor  would 

be  bound  to  turn  assets  of  the  testator  into  money  and  apply  it 

to  the  legacy  in  ordinary  course  of  administration  apart  from 

any  trust  for  sale  and  conversion.     Such  being  the  principle,  it 

is  not  affected  by  the  provisions  of  sect.  4  (1)  of  the  Act  as  to 

giving  notice  and  the  like  (A'). 

Prior  to  this  Act,  where  there  was  no  trust  or  duty  to  convert, 
but  simply  a  gift  of  property  among  certain  persons,  it  was  held 
that  executors  might  appropriate  specific  assets  to  a  trust  share 
of  residue  or  transfer  them  to  the  legatee  of  a  share,  in  advance 
of  final  division  (/),  but  it  woidd  seem  that  the  provisions  of 
sect.  4  (1)  as  to  consent  and  notice  and  the  like  would  now 
apply. 

No  particular  mode  of  expression  is  necessary  to  constitute  a  What  terms 
residuary  legatee :  It  is  sufiicient,  if  the  intention  of  the  testator  guffiment^'to^"'^ 
be  plainly  expressed  in  the  Will,  that  the  surplus  of  his  estate,  constitute  a 
after  j)ayment  of  debts  and  legacies,  shall  be  taken  by  a  person  le^atee.'^^ 
there  designated  {jn) . 

(A-)    PtT    Buckley,     J.,     in     ^e  1  Ch.  630. 

Beverly,    [1901]    1    Cli.    681.      See  (m)  Bland  v.  Lamh,  2  Jac.  &  W. 

also  Ellivtt  V.   Kemp,  7  M.  &  W.  399;  Hearnev.  Wicjcjinton,  6  Madd. 

306  ;    Barclay  v.   Oioen,   [1889]   60  120  ;  Fleming  v.  Burrows,  1  Eiiss. 

L.  T.  220;  Be  Lepine,  [1892]  1  Ch.  276.     The  term  "residuary  lega- 

210;    and  Re  Hall,   [1903]    2    Ch.  tee  "  is  not  of  an  invariable  nature  : 

226.  it  must  be  fashioned  and  moulded 

(0  Be  Bichardson,  [1896]   1   Ch.  by  the  context  of  the  Will :  Sinyle- 

512.     See   also   Be  Brooks,   [1897]  ton  v.  Tomlinson,  3  App.  Cas.  -^04. 

76  L.  T.   771  ;   Be  NirMs,  [1898]  So  in   a  Will  which   contained  a 
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The  following   bequests   have  been   held   to   constitute   the 
donees  residuary  legatees  under  the  respective  AVills  : — "I  tliink 
there  will  be  something  left  after  all   funeral   expenses,  &c., 
being  paid,  to  give  W.  B.,  now  at  school,  towards  equipping 
him  to  any  profession  he  may  hereafter  be  appointed  to"  {u). 
"  If  there  is  money  left  unemployed,  I  desire  it  may  be  given 
in  charity"  (o).     "I  guess  there  will  be  found  sufficient  in  my 
banker's   hands  to   defray  and   discharge   my  debts,  which  I 
hereby  desire  E.  M.  to  do,  and  keep  the  residue  for  her  own  use 
and  pleasure  "  {p)  ;  "  all  that  may  remain  of  my  money  after 
my  lawful  debts  and  legacies  are  paid  "  {q)  ;  "  whatever  remains 
of  money"  (r) ;  "all  the  rest  of  my  money,  however  invested"  (.s) ; 
"household  furniture,  goods,  ready  money,  debts,  and  securi- 
ties "  (/)  ;  "  all  other  chattels  "  {u)  ;   "  after  these  legacies  and 
my  doctor's  bills  and  funeral  expenses  are  paid,  I  leave  {sic)  to 
my  sister  without  any  power  or  control  of  her  husband"  (a;), 
without  stating  what  w^as  left  by  testator ;  "  what  is  left,  my 
books   and  furniture    and  other  things "  (y)  ;    "  everything  of 
every  kind  that  I  have  now  or  may  have  at  the  time  of  my 
decease  in  my  apartments  at  A.  or  elsewhere  "  (s)  ;  "  after  pay- 
ment of  all  my  just  debts,  I  give  all  the  remainder  of  money, 
goods  and  debts  due  to  me  "  [a)  ;  "  one-half  of  the  money  of 
which  I  am  possessed  to  A.  and  the  remainder  equally  between 
B.  and  C."  {h) ;    "  the  whole  residue   of   money,  except  such 

direct  gift  of    real    property,   the  Euss.  265. 

"residuary  legatee"   was  held  to  (p)  Boys  v.  Morgan,  9  Sim.  289; 

take    the    freehold   estate   of    the  3  M.  &  Cr.  661. 

testator    not    specifically   devised  :  {q)  Rogers  v.  Thomas,  2  Keen,  8  ; 

Iloghes  V.  Pritchard,   6   C.  D.  24  ;  He  Egan,  [1899]  1  Ch.  688. 

but  he  docs  not  take  real  property  (r)  Dowson  v.   Gaskoin,  2  Keen, 

undisposed   of  by  the  Will  where  li. 

there  is  nothing  in  the  context  of  (s)  Re  Pringle,  17  C.  D.  819. 

the   Will  to   enable  the   Court  to  {t)  Avison  v.  Simpson,  Johns.  43. 

road  the -words  "  residuary  legatee  "  {u)  In    the    goods    of  Sharman, 

as  "  residuary  devisee,"  e.g.,  where  L.  R.  1  P.  &  D.  661. 

there    is    no    direct     gift   of    real  (,x)  ^e  BasstWs  Estate,  L.  E.  14 

prop<;i-ty,    mid  where   the  testator  Eq.  54. 

had  none  at  the  date  of  the  Will :  {y)  In  the  goods  of  Cadge,  L.  E. 

Ik  Mdhuen  and  Blare's    Contract,  1  P.  &  D.  543. 

16  C.  D.  696.     See  also  Re  Morris,  (z)  In  the  goods  of  Scarborough, 

W.  N.  (1894)  85.  30  L.  J.  V.  &  M.  85. 

(//)   Lei'/hton  v.    Itaillie,   3  M.  &  (a)  In    the   goods    of    BJoomfiehl, 

K.  267.  31  L.  J.  P.  &M.  119. 

(o)  Ligge.   v.    Asgill,    1    Turn.    &  {h)  Re  Cadogan,  25  C.  D.  154. 
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things  as  are  undermentioned"  (c) ;  "the  rest  of  my  mouey"  {(I) ; 
"  the  residue  of  my  money  "  {e). 

The  following  bequests  have  been  held  not  to  constitute  the  What  terms 
donees  residuary  legatees:-  _   _  t^:^£:Z 

"In  case  there  is  any  money  remaining"  (out  of  proceeds  constitute  a 
of  sale  after  certain  specific  legacies)  "  I  should  wish  it  to  be  legatee, 
given  in  private  charity  "  (./)  ;  "  three  or  four  thousand  pounds 
or  whatever  remaining  sum  or  sums  "  (i/)  ;  "I  beg  that  the 
remainder  of  my  money  and  effects  may  be  expended  in-  pur- 
chasing a  suitable  present  for  my  godson  D."  (//)  ;  "  whatever 
may  remain  to  my  account  after  payment  of  my  debts  and 
pecuniary  legacies  "  (?')  ;  "  such  money,  stocks,  funds  or  other 
securities,  not  hereafter  specially  devised,  as  I  may  die  possessed 
of"(A-). 

By  the  Wills  Act,  1  Vict.  c.  26,  sect.  25,  "  unless  a  contrary  What  shall  be 
intention  shall  appear  by  the  Will,  such  real  estate  or  interest  J-esiduar/"  ^ 

therein,  as  shall  be  comprised  or  intended  to  be  comprised  in  demise  under 
.  .  .  1  Vict.  c.  26 

any  devise  in  such  Will  contained,  which  shall  fail  or  be  void  e.  2.5.  '   '     ' 
by  reason  of  the  death  of  the  devisee  in  the  lifetime  of  the 
testator,  or  by  reason  of  such  devise  being  contrary  to  law,  or 
otherwise  incapable  of  taking  effect,  shall  be  included  in  the 
residuary  devise  (if  any)  contained  in  such  Will  "  (/). 

(c)  In  the  goods  of  White,  7  P.  D.  devise  within  the  moaning  of  this 

65.  section,   see  Be  Broion's   Trusts,   1 

('/)  In    the    goods    of    Bramley,  K.  &  J.  522,  from  which  it  appears 

[1902]  P.  106.  that  the  words  in  the  25th  section 

(e)  i?e /Sm/i/i,  42  C.  D.  302.  of    the  Act    apply    io    a    general 

(/)  Ommanney     v.    Butcher,     1  residuarj^    devise    and    not    to     a 

Turn.  &  Euss.  260.  devise  of  the  rest  of  the  property 

{g)  PP>enc/i  V.  e/wtttn^r,  3Beav.  521.  in  a  place  where  parts  of  the  pro- 

(A)  Borton   v.    Dunbar,     2    Giff.  perty    are     given     beforehand    to 

221 ;   2  De  G.  F.  &  J.  338.  other  persons  :     Cogswell  v.    Arm- 

{{)  Hastings  v.  Hane,  6  Sim.  67.  strong,    2   K.  &  J.    227  ;    Green   v. 

{k)  In  the  goods  of  Aston ,  Q  V .  T) .  Dunn,  20  Beav.  6;  Bpringeit  v. 
203.  See  the  cases  collected,  ante,  Jenings,  L.  E.  6  Ch.  333  ;  Be  Mason, 
p.  931  et  seq.,  as  to  restricting  [1901]  1  Ch.  619 ;  [1903]  A.  C.  1. 
"goods,"  "chattels,"  and  other  A  devise  of  real  estate  by  way  of 
general  words,  when  coupled  with  appointment  which  fails,  or  is  void, 
other  words  of  a  limited  significa-  falls  into  the  residuarj'  devise  under 
tion,  to  things  ejusdem  generis.  As  this  section,  unless  a  contrary  in- 
to construction  of  the  words  tention  appear  by  the  Will :  Freme 
"money,"  "moneys,"  &c.,  see  v.  Clement,  18  C.  D.  499.  See, 
ante,  p.  936  et  seq.  however,  as  to  this  case,  Holyland 

[l)  As    to    what   is   a   resid;iary  v.  Lewin,  26  C.  D.  266. 
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Rights  of  resi-  Where  the  residuary  legatee  is  nominated  generally,  he  is 
genera%f  ^'^  entitled,  in  that  character,  to  whatever  may  fall  into  the  residue 
after  the  making  of  the  Will,  by  lapse,  invalid  disposition,  or 
otlier  accident  {m)  ;  or  by  acquirement  subsequent  to  the  date  of 
the  Will  (^0-  "  I^  ^^^  haan  long  settled,"  said  Sir  AVilliara 
Grrant,  in  Cambridge  v.  Rom  (o),  "  that  a  residuary  bequest  of 
personal  estate  carries  not  only  everything  not  disposed  of,  but 
everything  that,  in  the  event,  turns  out  not  to  be  disposed  of." 
So  it  was  observed  by  Sir  John  Leach,  V.-C,  in  Jones  v. 
Mitchell  (p)  :  "  The  Will  as  to  personal  estate,  speaks  at  the 
time  of  the  death  of  the  testator,  and  the  residuary  legatee 
takes,  not  only  what  is  undisposed  of  by  the  expressions  of  the 
Will,  but  that  which  becomes  undisposed  of  at  the  death,  by 
disappointment  of  the  intentions  of  the  Will." 

Accordingly,  where  a  testator  bequeathed  all  his  personal 
estate,  except  the  money  laid  out  in  stocks,  mortgages,  and 
bonds,  to  A. ;  and  as  to  his  money  in  stock,  and  on  mortgages 
and  bonds,  he  gave  the  same  to  B. ;  and  the  gift  to  B.  failed  by 
an  event  analogous  to  a  lapse ;  it  was  held  that  the  property 
which  w^as  intended  to  be  given  to  B.  passed  under  the  residuary 
bequest  to  A.  (q) , 


(?n)  Jackson  v.  Kelly,  2  Ves.  Sen. 
285;  Kennell  v.  AUott,  4  Ves.  803  ; 
Cambridge  v.  Rons,  8  Ves.  12  ;  Bird 
V.  Le  Fevre,  15  Ves.  589  ;  Roberts  v. 
Coohe,  16  Ves.  451 ;  Smith  v.  Fitz- 
gerald, 3  V.  &  B.  3  ;  Leakey.  Robin- 
son, 2  Meriv.  392  ;  Legge  v.  AsgiU, 
1  Turn.  265,  in  notis ;  Andree  v. 
Ward,  1  Euss.  Chanc.  Cas.  260 ; 
Reynolds  v.  Kortrigld,  18  Beav.  417  ; 
Hush  V.  Coivan,  32  Beav.  228. 

(»i)  Bland  v.  Lamb,  5  Madd.  412  ; 
<S'.  C,  confirmed  on  appeal,  2  Jac.  & 
Walk.  399;  Jlearne  v.  Wiggiugton, 
C>  Madd.  119.  See  Cox  v.  Bennett, 
L.  11.  6  Eq.  422;  Re  Knight,  34 
r.  D.  518.  Tho  nomination  of  a 
residuary  legatee  will  not  prevent 
hiH  taking  a  lapsed  bequest  by  sub- 
Htitution,  i.e.,  in  tho  place  of  the 
defeased  legatee,  when  tho  testator 
nhows  his  intoTition  that  tho  rc- 
Hiduary  Ifgateo  should  ho  take  it, 
aii'l  tli<  re  is   IK)  inconsistency  be- 


tween the  characters  of  a  residuary 
and  a  particular  or  substituted 
legatee  to  prevent  it :  In  fact,  tho 
latter  title  may  be  more  beneficial 
than  the  former  upon  a  deficiency 
of  assets  to  pay  all  the  debts  and 
legacies ;  for  as  residuary  legatee 
he  can  claim  nothing  until  all  debts 
and  legacies  are  fvilly  paid  ;  but  as 
a  particular  or  substituted  legatee, 
his  right  to  an  equality  of  payment 
with  the  rest  is  preserved  ;  so  that, 
after  rateably  abating  with  them, 
he  is  entitled  to  receive  the  remain- 
der of  the  legacy  :  1  Eop.  Leg.  429, 
3rd  edit.  ;  Rose  v.  Rose,  17  Ves.  347, 
352. 

(o)  8  Ves.  12,  25. 

( ]>)  1  Sim.  &  Stu.  294. 

{q)  Evans  V.  Jones,  2  Coll.  516; 
Blight  V.  HartnoU,  23  C.  D.  218. 
See  also  Thompson  v.  Whitelock,  1 
De  G.  &  J.  490 ;  Re  Bagot,  [1893] 
3  Ch.   348.     The  question  in  such 
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Again,  wliere  a  testatrix,  by  mistake,  recited  in  her  Will  tliat 
slie  had  settled  upon  A.  a  pai-ticular  property,  which,  iu  fact, 
was  still  at  her  disposition,  and  the  Will  contained  other  recitals 
and  bequests  of  other  properties,  and  also  a  residuary  bequest  in 
favour  of  X.,  it  was  held  by  the  Court  of  Appeal  that  the 
property  mentioned  in  the  recital  passed  under  the  residuary 
gift  to  X.  (>•). 


cases  is,  wlietlier  the  property  is 
excepted  in  order  to  take  it  away, 
under  all  circumstances,  and  for  all 
purposes,  from  the  person  to  whom 
the  rest  is  given,  or  whether  merely 
for  the  pui'pose  of  giving  it  to  some 
one  else :  Bernard  v.  Minshull, 
Johns,  296,  299.  And  see  the  ap- 
plication of  this  distinction  in  Re 
Fraser,  [1904]  1  Ch.  726,  where 
certain  chattels  real  were  held  to  be 
excepted  for  all  purposes  from  a 
general  bequest  of  personal  estate. 
"Where  a  testator  makes  a  re- 
siduary gift  with  regard  to  a  par- 
ticular fund,  the  question  in  all 
cases  will  be,  whether  the  testator 
by  the  residuary  gift  gives  the 
whole  fund  to  the  residuary  legatee 
subject  to  the  particular  gifts,  or 
whether  he  gives  to  the  residuary 
legatee  the  balance  of  the  fund  after 
deducting  the  particular  gifts.  In 
the  former  case,  if  a  particular 
legacy  lapses,  or  there  is  an  in- 
valid disposition,  the  gift  that  fails 
will  fall  into  the  particular  residue, 
in  the  latter  case  it  will  not.  See 
Chamjmey  v.  Davy,  11  0.  D.  949. 
This  question  may,  of  course,  arise 
equally  whether  the  testator  is 
dealing  with  his  own  property,  or 
with  property  over  which  he  has 
merely  a  power  of  appointment,  and 
whether  that  power  of  appointment 
is  special  or  general.  Of  the  former 
construction,  Falkner  v.  Butler, 
Amb.  514;  Ohe  v.  Heath,  1  Ves. 
Sen.  135;  Re  Hurries'  Trust,  Johns. 
199 ;    Carter  v.    Taggart,   16   Sim. 


423,  are  instances :  of  the  latter, 
Easum  v.  AppUford,  5  My.  &  Cr. 
56.  In  Re  Jeaffreson's  Trusts,  L.  E. 
2  Eq.  276,  the  residuary  gift  was 
held  to  apply  to  the  balance,  only 
as  to  the  general  fund  with  which 
the  testatrix  was  dealing,  and  to 
constitute  a  gift  of  the  balance, 
subject  to  particular  gifts  out  of 
that  balance  which  failed.  Where 
the  gift  is  a  gift  of  the  residue  sub- 
ject to  particular  gifts  which  fail, 
they  will  fall  into  the  residue, 
even  though  the  failure  does  not 
arise  from  the  happening  or  not 
happening  of  the  event  on  the 
hapi^ening  or  not  happening  of 
which  the  Will  directs  such  a  gift 
to  fall  into  the  residue  :  Re  Mere- 
dith's Trusts,  3  C.  D.  757. 

(r)  Re  Bagot,  [1893]  3  Ch.  348  ; 
and  see  p.  361,  where  A.  L.  Smith, 
L.  J.,  says :  "  I  have  read  the  cases 
cited,  and  I  extract  the  rule  of  law 
or  princij)le  from  them  to  be  as 
follows :  To  jirevent  personal  jno- 
perty  which  would  otherwise  fall 
into  the  general  residue,  assuming 
a  true  general  residuary  bequest  to 
exist,  there  must  be  found  in  the 
Will  an  expression  of  the  testator's 
intention  not  only  to  except  such 
property  either  from  the  operation 
of  the  Will  or  from  the  operation 
of  the  residuary  clause  in  the  Will 
in  favour  of  a  particular  recijnent, 
but  an  intention  to  except  it  from 
the  operation  of  the  Will,  or  the 
residuary  clause,  as  the  case  may 
be,  whether  the  proposed  recipient 
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The  foundation  of  this  general  rule  in  respect  of  lapsed 
leo-acies  is,  that  the  residuary  clause  is  understood  to  ])e  intended 
to  embrace  everything  not  otherwise  effectually  given  ;  because 
the  testator  is  supposed  to  take  the  particular  legacy  away  from 
the  residuary  legatee  only  for  the  sake  of  the  particular  legatee  ; 
so  that  upon  the  failure  of  the  particular  intent,  the  Court  gives 
effect  to  the  general  intent  (.s') . 

When,  therefore,  from  the  construction  of  the  Will,  the  pre- 
sumption in  favour  of  such  general  intent  is  negatived,  the  rule 
does  not  apply,  and   the  lapsed   legacy   is   undisposed   oi{t). 


in  the  events  wHcli  happen  can 
take  the  property  or  not.  There 
must  be  found  in  the  Will  the  in- 
tention that,  whether  the  proposed 
recipient  can  take  the  property  or 
not,  it  shall  never  fall  into  the 
general  residue." 

(s)  Easum  v.  Appleford,  5  M.  & 
Cr.  61,  62. 

{t)  By  the  law  before  the  passing 
of  the  Wills  Act,  a  general  bequest 
did  not  operate  as  an  execution  of 
a  general  power  of  appointment, 
unless  the  intention  that  it  should 
so  operate  could  be  collected  from 
the  Will,  but  now  by  sect.  27  of 
that  Act  it  is  enacted  that :  "A 
bequest  of  the  personal  estate  of  the 
testator,  or  any  bequest  of  personal 
property  described  in  a  general 
manner,  shall  be  construed  to  in- 
clude any  personal  estate,  or  any 
jiersonal  estate  to  which  such  de- 
scription shall  extend  (as  the  case 
may  be),  which  he  may  have  power 
to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as 
au  execution  of  such  power,  unless 
a  contrary  intention  shall  appear 
by  the  Will."  The  result  of  this 
i.s,  that  the  onus  of  proving  that 
the  testator  did  not  intend  to 
execute  the  jjower  is  now  thrown 
on  those  who  deny  that  the  re- 
sidujiry  boqunst  in  questi(m  so 
operates.      The    fact    of    property 


being  si^ecifically  appointed  does 
not,  if  the  appointment  fails,  show 
au  intention  that  a  residuary  gift 
should  not  operate  under  sect.  27, 
as  an  execution  of  the  power :  /?t- 
Spooner's  Trusts,  2  Sim.  N.  S.  129  ; 
Bernard  v.  MiitshuU,  Johns.  276; 
Re  Elen,  W.  N.  (1893)  90;  Re 
Marten,  [1902]  1  Ch.  314.  It  will 
be  observed  that  the  section  says 
"  any  personal  estate  which  he  may 
have  power  to  appoint  in  any 
manner  he  may  think  proper,"  and 
applies  therefore  only  to  a  general 
power,  that  is,  a  power  which  is 
general  in  regard  to  its  objects, 
not  a  power  that  is  general  as 
regards  the  manner  of  its  exer- 
cise :  Re  PowelVs  Trusts,  39  L.  J. 
Ch.  188.  In  the  case  of  a  limited 
power  the  residuary-  bequest  must 
be  in  such  terms  as  to  show  an  in- 
tention to  execute  the  power,  and 
must,  of  course,  be  in  favour  of  an 
object  of  the  power.  But,  when 
these  conditions  can  be  found  in  the 
residuary  bequest,  the  power  will 
be  held  to  be  executed ;  and  this 
will  be  so,  even  though  the  Will 
contain  an  appointment  which 
fails  by  reason  of  the  appointee 
not  being  within  the  power,  and 
the  residuary  legatee  will  in  such 
case  take  the  portion  of  the  fund 
badly  a^jpointcd  :  Re  Meredith's 
Truds,   3   C.  D.    757  ;    Re  Hunt's 
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Sucli  is  the  case  of  a  residuary  bequest  to  several  as  tenants  in 
common  {iC) :    The  share  of  one,  dying-  in  the  testator's  lifetime, 


TrmU,  31   C.  D.  308.     There  is  a 
distinction  between  a  general  power 
of  appointment  and  a  limited  power 
of  appointment  amongst  a  particular 
class.    Where  the  power  of  appoint- 
ment is  general,  there  is  a  tendency 
to  hold  that  the  appointment,  which 
fails   as   to   the    particular  benefit 
intended  to  be   bestowed    on    the 
appointee  named,  makes  the  pro- 
perty part  of  the  general  estate  of 
the    a])pointor  ;     and    thus,     if    a 
person,  having  a  general  power  of 
appointment     by    Will,    bequeath 
the  fund,  the  subject  of  appoint- 
ment, to   executors   in  trust,    and 
the     trust    fails     as    regards    the 
particular     object,     the     resulting 
trust  will  be  in  favour  of  the  next 
of  kin,  or  the  residuary  legatee,  as 
the  case  may  be,   of  the  testator, 
and  not  in  favour  of  the  persons 
entitled  in  default  of  appointment : 
Brickenden   v.    WiUiams,    L.    E.    7 
Eq.   310;     Wilkiiisini   v.   Schneider, 
L.   R.   9   Eq.   423.      In   Easum   v. 
Appleford,  5  My,  &  Cr.  56,  where 
the  resulting  trust  was  held  to  be 
in  favour  of  the   persons   entitled 
in    default     of     appointment,    the 
ground   of    decision   was   that  the 
words   of  the   Will  negatived    the 
intention    to    make    the    property 
part  of  the  general  estate,  the  gift 
being  construed  as  the  gift  of  the 
balance  of  the  fund  after  deducting 
the  amount  previously  given  out  of 
it,  and  not  as  a  gift  of  the  entii'e 
fund  subject  to  the  previous  gift, 
as  in  Ee  Harries^  Trust,  Johns.  199. 
The  question  whether  the  donee  of 
a  general  power  of  appointment  has 
by  his    Will    made    the    property 
subject  to  the  power  his  own  for  all 
purposes,  or  has  taken  it  out  of  the 
instrument  creating  the  power  only 


for  the  limited  purpose  of  giving 
effect  to  the  particular  disposition, 
is  a  question  of  intention.  The  mere 
appointment  of  an  executor  is  not 
sufficient  in  itself  to  show  an 
intention  to  do  so  :  Ee  Davies' 
Trusts,  L.  E.  13  Eq.  163  ;'  Ee 
Thurston,  32  C.  D.  508.  See  also 
Ee  Prnede^s  Settlement,  12  C.  D. 
667 ;  Ee  Van  Hagan,  16  C.  D.  18 ; 
Ee  IckeringilVs  Estate,  17  C.  D.  151; 
WiUoughbi/  Osborne  v.  Holyoake,  22 
C.  D.  238 ;  Ee  Scott,  [1891]  1  Ch. 
298;  Coxen  v.  Eowland,  [1894]  1 
Ch.  406;  Ee  Boyd,  [1897]  2  Ch. 
232  ;  and  see  also  post,  p.  1306.  A 
power  of  apjDointment  in  favour  of 
any  person  or  persons  except  A. 
is  not  a  general  power  within 
sect.  27,  but  may,  it  seems,  be- 
come so  through  the  death  of 
A.  at  the  time  the  power  is 
exercised  :  Ee  Byrori's  Settlement, 
[1891]  3  Ch.  474.  A  general 
bequest  will  not  operate  under 
sect.  27  as  an  execution  of  a  power 
to  appoint  by  Will  or  codicil  ex- 
pressly referring  to  the  power : 
Ee  Phillips,  41  C.  D.  417;  FhiUips 
V.  Cayley,  43  C.  D.  222,  overruling 
Ee  Marsh,  38  C.  D.  630.  Where 
a  general  power  of  appointment  of 
real  estate  by  deed  or  Will  has 
been  completely  exercised  by  deed, 
a  general  devise  by  the  Will  of  the 
donee  of  the  power  subsequent  to 
the  deed  will  not  per  se  amount, 
by  vii'tue  of  sect.  27,  to  an  exercise 
of  a  power  of  revocatioif  and  new 
appointment :  Pumfret  v.  Pcrring, 
5  De  G.  M.  &  G.  775  ;  Palmer  v. 
Neiuell,  20  Beav.  32;  Charles  v. 
Biirke,  43  C.  D.  223,  note;  Ee 
Brace,    [1891]   2  Ch.    671.     Where 


(«)  See2^ost,  p.  1205. 
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does  not  pass;  because,  the  testator  Iiaviug  given  to  each  a 
certain  proportion  of  his  property,  according  to  theii'  number, 


there  is  a  general  power  and  a  re- 
siduary gift  dealing  with  property 
of  the  description  included  in  the 
power,  the  power  will  be  executed 
by  virtue  of  sect.  27,  although 
there  may  be  no  reference  in  the 
residuary  gift  to  the  power.  Wlhlay 
V.  Barnett,  L.  E.  6  Eq.  193.  So  a 
pecuniary  bequest  not  referring  to  a 
general  power  of  ai^pointment  over 
personal  estate  may  operate  under 
sect.  27  as  an  execution  of  the 
power:  S.  C,  and  Re  Wilkinson, 
L.  E.  4  Ch.  587.  So  a  general 
bequest  contained  in  a  Will  prior  to 
the  instrument  creating  the  power 
may  operate  as  an  exercise  of  the 
jDower,  and  the  execution  of  the 
instrument  containing  the  j^ower 
and  the  circumstances  under  which 
it  was  executed  cannot  be  looked 
at  to  show  a  contrary  intention : 
Boyes  V.  Cooh,  14  CD.  53,  ques- 
tioning Re  Rudirt(/s  Settlement,  L.  E. 
14  Eq.  266.  See  also  Re  Hayes, 
[1900]  2  Ch.  332;  [1901]  2  Ch. 
529;  where  the  power  claimed  to 
have  been  exercised  was  a  special 
power  created  subsequently  to  the 
Will.  And  it  would  appear,  not- 
withstanding the  observations  of 
Lord  St.  Leonards  (Sug.  Pow.  8th 
edit.  p.  306),  that,  even  in  the  case 
of  a  power  in  a  settlement  created 
by  the  testator  himself,  it  is  not 
necessary  that  the  Will  should  show 
an  intention  to  defeat  the  settle- 
ment; but  a  residuary  bequest, 
though  defeating  the  settlement, 
will  oi)erate  as  an  execution  of  the 
power,  unless  a  contrary  intention 
appear  in  the  Will.  See  Re 
Clark's  Estate,  14  C.  D.  422,  and 
the  observations  therein  on  Moss  v. 
Jlurlir,  2  Sm.  &  G.  458.  But, 
although  a   Kflllonifnt    cannot  be 


looked  at  to  find  a  contrary  inten- 
tion, it  may  bo  looked  at  to  see 
whether  the  general  bequest  com- 
plies with  the  power:  Fhillipa  v. 
Cayley,  43  C.  D.  222  (over-ruling 
Re  Marsh,  38  C.  D.  630) ;  Re  iJuvies, 
[1892]  3  Ch.  63.  Where  a  testator 
in  1858  made  a  Will  containing  a 
general  residuary  devise ;  and  after- 
wards executed  a  settlement,  where- 
by he  conveyed  to  tmstees  certain 
freehold  property  in  trust  for  him- 
self for  life,  remainder  to  E.  for 
life,  remainder  as  he  by  last  Will 
should  appoint,  and  in  default  for 
E.  in  fee,  and  subsequently  in  1862 
by  a  Will  commencing  "  This  is 
my  last  Will,"  in  pursuance  of  the 
power  in  the  settlement,  charged 
the  freehold  with  an  annuity  and 
appointed  executors,  but  made  no 
other  disposition,  and  both  Wills 
were  admitted  to  probate,  it  was 
held  that,  having  regard  to  the 
terms  of  the  power,  the  testator  had 
indicated  an  intention,  that  the 
Will  of  1862  alone  should  operate 
as  an  execution  of  the  power,  and 
that  consequently  the  residuary 
devise  in  the  Will  of  1858  was  not 
a  due  execution  of  the  power  :  Pet- 
tinger  v.  Ambler,  L.  E.  1  Eq.  510.  A 
codicil  can  be  read  with  a  Will  for  the 
pui'pose  of  ascertaining  the  intention 
of  the  testator  in  the  Will :  Re  Claris 
Estate,  14  C.  D.  422;  Re  Venn,  [1904] 
2  Ch.  52,  ante,  p.  835,  n.  (s).  A 
power  to  appoint  a  sum  not  exceed- 
ing a  certain  amOunt  to  be  raised 
and  applied  as  the  donee  should 
think  fit,  may  be  exercised  bj-  a 
general  devisee  under  sect.  27  :  Re 
Jones,  34  C.  D.  65.  Sect.  27  has, 
as  we  have  seen,  no  application 
to  limited  powers  of  appointment, 
that  is,  to  powers  of  appointment 
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it  would  not  te  consistent  with,  sucli  declared  intention  to  give 
to  the  survivor  a  larger  proportion  {x).  So  where  a  testator 
gave  one-thii'd  of  the  residue  to  A.,  and  another  one-third  to 
B.,  and  as  to  the  other  one-third  thereof,  gave  500/.  to  C,  and 
the  remainder  thereof  to  D. ;  and  C.  died  in  the  lifetime  of  the 
testator ;  it  was  held  that  the  500/,  belonged  to  the  next  of  kin, 
as  undisposed  of  (v/). 

Again,  the  testator  may,  by  the  terms  of  the  bequest,  narrow 
the  title  of  the  residuary  legatee,  so  as  to  exclude  him  from 
lapsed  legacies :  As  where  it  appears  to  be  the  intention  of  the 


limited  as  to  tlie  objects  or  class 
in  whose  favoiu^  they  may  be  exer- 
cised. In  such  cases  the  question 
whether  a  residuary  devise  or 
bequest  operates  as  an  execution 
of  the  power  is  a  question  of  the 
intention  of  the  testator  to  be 
gathered  from  the  tenns  of  the 
Will,  and  it  does  not  seem  useful 
to  set  out  in  detail  the  cases  in 
which  the  question  of  intention 
has  been  determined,  because  the 
question  must  in  each  case  turn 
upon  the  terms  of  the  particular 
Will  and  the  surrounding  circum- 
stances. The  following  are  some 
of  the  principal  cases  which  have 
been  decided  in  late  years  :  Re 
OratwicMs  Trusts,  L.  E.  1  Eq. 
177 ;  Butler  y.  Oray,  L.  E.  5  Ch. 
26;  Wildhore  v.  Gregory,  L.  E.  12 
Eq.  482 ;  Be  Teape's  Trusts,  L.  E. 
16  Eq.  442;  Thornton  v.  Thornton, 
L.  E.  20  Eq.  599;  Be  Meredith's 
Trusts,  3  0.  D.  757  ;  Ames  v. 
Cadogan,  12  C.  D.  868;  Be  Swin- 
hurne,  27  C.  D.  696;  Von  Broch- 
dorff  V.  Mnlcolm,  30  C.  D.  172;  Be 
Wait,  30  C.  D.  617;  Be  Hunfs 
Trusts,  31  C.  D.  308;  Be  Mills,  34 
C.  D.  186;  Be  Cotton,  40  0.  D.  41 ; 
Be  Williams,  42  0.  D.  93  ;  Be 
Huddleston,  [1894]  3  Ch.  595;  Be 
Milner,  [1899]  1  Ch.  563;  Be  Hayes, 
[1900]  2  Ch. 332;  [1901] 2  Ch. 529 ; 
Be  Mayhew,  [1901]  1  Ch.  677  ;  Kent 


V.  Kent,  [1902]  P.  108. 

(x)  Easum  y.  Appleford,  5  M.  & 
Cr.  56,  62. 

[y)  Lloyd  v.  Lloyd,  4  Beav.  231. 
See  also  Shrymsher  v.  Northcote,  1 
Swanst.  566 ;  Harris  v.  Davis,  1 
Coll.  416;  Be  Loivman,  [1895]  2 
Ch.  348.  See  further.  Master  v. 
Laprimaudaye,  2  Coll.  443  ;  Cloiues 
V.  Clowes,  9  Sim.  403.  See  also 
Light/oot  V.  Burstall,  1  Hemm.  & 
M.  546,  where  there  was  a  direc- 
tion that  one  of  the  shares  of  the 
residue  on  a  certain  contingency 
should  sink  into  the  residue,  and 
be  held  and  applied  accordingly. 
See  also  Humble  v.  Shore,  ibid.  550, 
note  (a) ;  7  Hare,  247  ;  Syhes  v. 
SyJces,  L.  E.  3  Ch.  301 ;  Re  Barhr's 
Estate,  15  C.  D.  635.  In  the  cases, 
however,  of  Crawshaw  v.  Craiv- 
shaw,  14  C.  D.  817;  29  W.  E.  68  ; 
and  Be  Bhoades,  29  C.  D.  142,  where 
in  a  Will  there  was  a  direction  that 
the  respective  shares  should  ' '  fall 
into  the  residue,"  it  was  held  that 
they  were  not  undisposed  of  by 
the  testator,  but  were  divisible 
among  the  other  legatees.  Cf. 
also  Be  Ballance,  42  C.  D.  62. 
By  the  later  case  of  Be  Palmer, 
[1893]  3  Ch.  369  (C.  A.),  Humble  v. 
Shore  is  over-ruled.  See  also  Be 
Parker,  [1901]  1  Ch.  408  (where 
Shrymsher  v.  Northcote  is  doubted), 
and  Be  Allan,  [1903]  1  Ch.  276. 
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testator  that  the  residuary  legatee  should  have  only  what  remained 
after  the  payment  of  legacies  {z) . 
Rights  of  Again,  the  testator  may,  by  the  terms  of  tlie  Will,  so  circum- 

partic^ar'or    scribe  and  confine  the  residue,  as  tliat  the  residuary  legatee, 
partial  instead  of  being  a  general  legatee,  shall  be  a  specific  legatee, 

and  then  he  shall  not  be  entitled  to  any  benefit  accruing  from 
lapses,  unless  what  shall  have  lapsed  constitute  a  part  of  the 
particular  residue  [a).  Thus,  in  Cook  v.  Oakleij  {h),  A.,  on  board 
a  ship,  made  his  Will,  and  gave  to  his  mother,  if  alive,  his  gold 
rings,  buttons,  and  chests  of  clothes,  and  to  his  executor,  who 
was  on  board  with  him,  his  red  box,  arrack,  and  all  things  not 
before  bequeathed ;  and  at  the  time  of  making  his  Will  he  was 
entitled  to  a  considerable  leasehold  estate  by  the  death  of  his 
father,  of  his  right  to  which  he  was  ignorant :  It  was  held  that 
A.'s  executor  was  legatee  of  a  particular  residue,  namely,  of 
what  the  testator  had  on  board  the  ship ;  and  such  legacy 
excluded  him  from  the  general  residue :  But  that  as  A.'s 
mother  died  in  his  lifetime,  his  rings,  buttons,  and  cliests  of 
clothes  lapsed  into  such  particular  residue,  and  devolved  on  his 
executor,  not  as  executor,  but  as  legatee  of  such  particular 
residue  (c).  And  even  though  the  word  "  residue  "  be  employed 
by  the  testator,  yet  if  it  appears,  on  the  construction  of  the 
whole  Will,  that  he  meant  to  use  it  in  a  more  restricted  sense 
than  that  of  its  large  and  general  sense,  comprehending  what- 
ever of  his  personal  estates  in  the  events  which  happen  turns  out 
to  be  undisposed  of,  the  Court  is  bound  to  construe  it  in  such 
restricted  sense  (c/) . 
Survivorship  Where  the  residuary  estate  is  bequeathed  to  several  persons 
in  Joint  tenancy,  if  one  or  more  of  them  happen  to  die  in  the 
lifetime  of  the  testator,  or  after  his  death,  but  before  the 
severance  of  the  joint  tenancy  {e)  in  the  residue,  their  shares  ^ill 


(z)  Bavers  y.  Deioes,  3  P.  Wms.  {b)  1  P.  Wms.  302. 

40;   Att.-Gen.  v.  Johnstone,  Ambl.  /  \  o         i        n    -n         t          -on 

_ '                                           .'  (c)  See   also    2    Pop.   Leg.    o89, 

oil  ;    (libson  V.  TLde,  17  Sun.  129.  .?  i     vi       t^    m     jr     i        m          ^ 

'                              '                      .  3rcl  edit.  ;    JDe  Traford  v.  Tempest, 

It   was    said    by   Lord    Eldon,    m  o,  -„          e^. 
■^                            '21  Eeav.  564. 
Bland  v.   Lamh,   2   Jac.    &    Walk. 

400,    that  very   special   words  arc  {<^)    ''''''"f"    v.    Pertwee,    5    Hare, 

rofpiirod  to  take  a  bequest  of  the  ^'l^  5    ''''•    C'.,    sub    nom.    Greer    v. 

r(;siduo   out  of  the   general  rule;  I'ertwee,  15  L.  J.  Ch.  372;   Jidl  v. 

and  800  unU,  p.  1199,  note  (r).  Jacobs,  3  C.  D.  703,  705. 

{n)  T<jller,    343  ;    and    see   ante,  {e)  As    to    what    amounts    to    a 

ji.  IIO.'^,  note  (7).  sovorance,  scq  post ,  p.  1215. 


as  to  residue 


Ch.  V.  §  I.]         Of  the  Residuary  Legatee. 


1205 


survive  to  the  others  (./').  But  if  the  residue  be  given  to  several  in  cases  of 
as  tenants  in  common,  the  shares  of  the  deceased  shall  not  go  to  ary  legatees :' 
the  survivors,  but  shall  devolve  on  the  testator's  next  of  kin, 
according  to  the  Statute  of  Distributions,  as  so  much  of  the 
personal  estate  remaining  undisposed  of  by  the  "Will,  in  case  the 
death  happened  in  the  lifetime  of  the  testator ;  or  shall  go  to 
the  personal  representatives  of  the  deceased  legatee,  in  case  his 
death  took  place  after  that  of  the  testator  {(j) . 

In  Perkins  v.  Bai/nton  (Ii),  indeed.  Lord  Thurlow  doubted  joint  tenants : 
whether  there  could  be  a  joint  tenancy  of  a  money  legacy,  and 
said  that  there  was  no  case  of  a  residue  given  to  persons,  not 
executors,  where  they  have  been  considered  as  joint  tenants. 
But  in  Crooke  v.  De  Vandes{i),  Lord  Eldon  stated,  that  upon 
the  doubt  thus  expressed  by  Lord  Thurlow,  he,  at  the  time, 
looked  at  some  of  the  original  Wills  in  Doctors'  Commons, 
where  a  construction  had  been  put  on  them,  and  he  made  up  his 
mind  upon  the  point,  upon  which  he  had  never  had  any 
doubt  since,  that  a  simjile  bequest  of  a  legacy  or  a  residue 
of  personal  property  to  A.  and  B.,  without  more,  is  a  joint 
tenancy ;  and  it  is  upon  the  other  side  to  show  from  some 
part  of  the  context  applying  to  that  bequest,  that  the  words 
are  not  to  have  their  legal  operation  (k) .     Again,  in  Jackson  v. 


(/)  Webster  V.  Webster,  2  P.  Wms. 
347. 

(g)  Bagwell  y.  Dry,  1  P.  Wms. 
700;  Page  v.  Page,  2  P.  Wms.  489 ; 
Painter  v.  Salisbury,  cited  in  Bvnnet 
v.  Baclielor,  1  Yes.  67 ;  Peat  v. 
Chapman,  1  Ves.  Sen.  542;  ante, 
pp.  963,  1201.  And  see  1  Vict. 
c.  26,  s.  33,  ante,  p.  969. 

(7i)  1  Bro.  C.  C.  118. 

\i)  9  Ves.  204. 

(A-)  So  a  joint  tenancy  is  created 
by  a  bequest,  without  any  words  of 
severance  to  "  children"  :  Mence  v. 
Bagster,  4  De  G.  &  Sm.  162  ; 
Williams  v.  Hensman,  1  Johns.  & 
H.  546;  Noble  v.  Stow,  29  Beay. 
409  ;  Kenworthy  v.  Ward,  11  Hare, 
196  ;  McGregor  v.  McGregor,  1 
De  G.  P.  &  J.  63  ;  or  "  wife 
and  childi'en"  :  Armstrong  v.  Arm- 
strong, L.  E.  7  Eq.  518  ;  Newill  v. 
W.E. — VOL.  II. 


Newill,  L.  E.  7  Ch.  253;  or  "sur- 
vivors": Jones  V.  Hall,  16  Sim.  500; 
Leigh  v.  Mosley,  14  Beav.  605 ;  or 
"next  of  kin "  :  Withy  v.  Mangles, 
10  CI.  &  P.  215 ;  Baker  v.  Gibson, 
12  Beav.  101.  Secus,  as  to  "next  of 
kin  under  the  Statute  of  Distribu- 
tions," where  it  is  ajjparent  that  the 
testator  refers  to  the  statute  as 
defining  not  only  the  persons  who 
are,  but  also  the  title  by  which 
and  the  shares  in  which,  they  are 
to  take :  Horn  v.  Coleman,  1  Sm.  & 
G.  169.  See  also  Godhin  v.  Murphy, 
2  Y.  &  Coll.  351;  Jenkins  v.  Gower, 

2  Coll.  537 ;  Be  Greenwood's  Trusts, 

3  Giff.  390;  Bullock  y.  Downes,  9 
H.  L.  C.  1 ;  Re  Banking's  Settlement, 
L.  E.  6  Eq.  601  ;  Be  Ford,  [1902] 
1  Ch.  at  p.  224  ;  ante,  p.  881, 
note  {n).  Por  cases  where  tmder 
a  gift  to  A.  and  her  cluldi-en,  a  life 
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tenants  in 
common. 


Jackson  (/),  tlie  same  learned  Judge  observed,  that  it  is  clear 
tliat  where  a  residue  of  a  personal  estate,  consisting  of  a  great 
variety  of  particulars,  is  left  to  two  persons,  their  executors, 
administrators,  and  assigns,  the  effect  is  a  joint  tenancy  {m). 

But  where  a  money  legacy  or  a  residue  is  given  to  moro 
persons  than  one,  by  any  mode  of  expression  u-/iich  denotes  a 
severance,  the  legatees  will  be  tenants  in  common:  As  where 
the  gift  is  to  A.  and  B.,  "  share  and  share  alike "  (w),  or 
"equally    to    be    divided    between    them"(o),    or    "respec- 


estate  is  implied  in  tiio  mother 
instead  of  A.  and  her  children 
taking  as  joint  tenants,  see  Ite 
Owen's  Trusts,  L.  E.  12  Eq.  316; 
Comhe  v.  Hughes,  L.  E.  14  Eq. 
415. 

(/)  9  Ves.  595. 

{-m)  See  also  Sivaine  y.  Burton, 
15  Ves.  370,  371 ;  Cookson  v.  JBing- 
ham,  17  Beav.  262  ;  Morgan  v. 
Britten,  L.  E.  13  Eq.  28;  foUowed 
in  Be  Binning,  W.  N.  (1895)  116. 
Before  the  Married  Women's  Pro- 
perty Act,  1882,  where  a  bequest 
was  made  to  a  husband  and  wife,  a 
kind  of  joint  tenancy  was  created, 
called  a  tenancy  by  entireties,  that 
is  to  say,  the  husband  and  wife 
were  treated  as  one  person  in  law, 
and,  as  against  other  legatees  of 
shares,  took  only  one  share  between 
them,  and  the  wife  had  no  equity 
to  a  settlement  out  of  that  share  : 
AtchesonY.  Atcheson,  11  Beav.  485; 
Alder  v.  Lawless,  32  Beav.  72  ; 
Ward  V.  Ward,  14  C.  D.  506 ;  Be 
Bryan,  14  C.  D.  516.  Since  the 
Act  the  husband  and  wife  each  take 
one-half  of  the  joint  share,  but  the 
tenancy  still  remains,  notwith- 
standing the  statute,  a  tenancy 
by  entireties,  that  is  to  say,  the 
husband  and  wife  arc  treated  as  one 
person,  and  only  take  one  share  : 
Be  March,  27  C.  D.  166 ;  Be  Jiipp, 
39  C.  D.  148.  A  slight  incUcation 
that  the  husband  and  wife  shall 
each  tako  a  separate  share,  is  suffi- 


cient to  prevent  the  application  of 
the  doctrine  that  they  tiike  ono 
share  between  them  :  Dias  v.  De 
Livera,  5  A.  C.  123;  Be  Dixon,  42 
C.  D.  306.  See  ante,  p.  861.  In 
Thornleij  v.  Thornley,  [1893]  2  Ch. 
229,  sums  of  money  derived  from 
businesses  carried  on  by  husband 
and  wife  were  from  time  to  time 
invested  in  the  purchase  of  real 
estate,  and  conveyed  by  deeds,  both 
before  and  after  the  Act,  which 
piu'ported  to  give  estates  to  the 
husband  and  wife  on  teirms  which 
would  have  made  them  j  oint  tenants 
if  they  had  not  been  married.  The 
parties  were  subsequently  divorced. 
It  was  held  that  as  to  the  real  estate 
conveyed  before  the  Act,  they  held, 
during  coverture,  estates  by  en- 
tireties, and,  on  the  divorce,  as 
ordinary  joint  tenants ;  and  as  to 
the  real  estate  conveyed  after  the 
Act,  they  took  as  joint  tenants,  the 
wife's  interest  belonging  to  her  for 
her  separate  use. 

(?0  Heathe  v.  Heathe,  2  Atk.  122; 
Norman  v.  Fraser,  3  Hare,  84;  or 
"in  equal  shares "  :  Broion  v.  Oak- 
shott,  24  Beav.  254. 

(o)  Brijan  v.  Tivigg,  L.  E.  3  Eq. 
433 ;  L.  E.  3  Ch.  183.  Where  a 
testator  gave  one -fourth  of  his 
residuary  estate  to  trustees,  in  trust 
for  his  wife  for  life,  and,  after 
her  decease,  in  trust  for  and  to  be 
equally  divided  amongst  all  his 
children  who  should  be  then  living. 
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tively"  (;;),  or  "between  them  "  ((?),  or  " participate  "  (r) . 
Again,  where  there  is  a  bequest  to  A.  for  life,  and  after  her 
decease,  to  her  children,  when  they  arrive  at  the  age  of  twenty- 
one  years,  it  has  been  decided  that  the  children  who  attain 
twenty-one  will  necessarily  take  as  tenants  in  common,  though 
there  are  no  words  of  severance  used  in  the  bequest ;  because,  it 
has  been  said,  it  is  contrary  to  the  rule  of  law  that  persons,  who 
are  to  take  at  different  times,  can  take  as  joint  tenants  {s).     A 


and  the  issue  of  sucli  of  them  as 
should  be  then  dead,  such  issue 
taking  only  the  part  or  share  to 
which  his,  her,  or  their  deceased 
j)arent  or  parents  would  have  been 
entitled  if  living;  and  two  children, 
and  two  grandchildren  the  issue  of 
a  deceased  child  of  the  testator, 
were  living  at  the  death  of  the 
widow ;  it  was  held  that  the  two 
grandchildren  took,  as  letiveen  them- 
selves, as  joint  tenants,  and  not  as 
tenants    in    common :     Bridge    v. 

Yaks,  12  Sim.  645.  See  also  Amies 
V.  SkiUern,  14  Sim.  428 ;  Penny  v. 

Clarice,  1  D.  G.  F.  &  J.  431,  432  ; 
per  Turner,  L.  J.,  Leak  v.  M'Dowall, 

32  Beav.    28;    Lamphier  v.  Buck, 

2   Dr.    &    Sm.    484 ;     Heasman   v. 

Pearse,   L.  E.   11   Eq.   522;    L.  E. 

7  Ch.  275  ;  Hodges   v.  Grant,  L.  E. 

4   Eq.    140;     Be     Woolley,    [1903] 

2  Ch.  206. 

(p)  Heathe  v.  Heath e,  2  Atk.  122. 
So  if  there  be  a  bequest  to  A.  for 
life,  with  remainder  to  B.,  C.  and 
D. ,  with  a  substitutional  gift  of  their 
"respective  shares,"  in  case  of  the 
death  of  any  of  them;  B.,  C.  and 
D.  take  as  tenants  in  common : 
Ive  V.  King,  16  Beav.  46.  See  also 
Shepherdson  v.  Dale,  12  Jui".  N.  S. 
156 ;  as  to  which  case,  however,  see 
^5er  North,  J.,  in  Be   Yates,  [1891] 

3  Ch.  53.  But  a  bequest,  in  case 
of  the  death  of  any  one  of  several 
legatees  before  his  or  her  share 
shall  become  jiayable,  ''to  his  or 
her  children  respectively,"  is  a  gift 
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to  such  children  as  joint  tenants : 
Be  Hudgson^s  Trusts,  1  K.  &  J.  178. 
{q)  Lashhrook  v.  Cock,  4  Mer.  70  ; 
Bichardson  v.  Bichardson,  14  Sim. 
526;  Att.-Gen.  v.  Fletcher,  L.  E. 
13  Eq.  128.  A  gift  to  two,  "with 
benefit  of  survivorship,"  as  to  a 
moiety,  is  a  tenancy  in  common : 
Paterson  v.  Bolland,  28  Beav.  347. 
See  also  Haddelsey  v.  Adams,  22 
Beav.  266 ;  Byves  v.  Byves,  L.  E. 
11  Eq.  539.  A  gift  of  a  residue  to 
be  equally  disposed  of  between  five 
of  the  testator's  children,  whom  he 
named,  is  a  gift  to  them  as  tenants 
in  common :  In  the  goods  of  Pile, 
2  Sw.  &  Tr.  628.  See  further  as  to 
what  are  words  of  severance  :  Arm- 
strong V.  Armstrong,  L.  E.  7  Eq. 
518;  Be  Wil ford's  Estate,  11  C.  D. 
267;  Be  Wrjolley,  [1903]  2  Ch. 
206. 

(r)  Bohertson  v.  Fraser,  L.  E.  6 
Ch.  696 ;  in  which  case  Lord 
Hatherley  said  (p.  699)  that  "  any- 
thing which  in  the  slightest  degree 
indicates  an  intention  to  divide  the 
property  must  be  held  to  abrogate 
the  idea  of  a  joint  tenancy." 

(s)  Woodgate  v.  Uniuin,  4  Sim. 
129.  This  reason  is  ill-founded 
(see  Kenworthy  v.  Ward,  11  Hare, 
196;  McGregor  v.  McGregor,  1 
De  G.  E.  &  J.  63).  But  the 
decision  itself,  may,  it  would 
seem,  be  supported  on  the  ground 
that  all  joint  tenants  must  take 
the  same  quantity  of  interest, 
whereas  in  that  case  some  of  the 
i2 
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devise  of  real  estate  in  trust  for  all  and  every  the  children  of 
my  daughter  R.,  their  heirs  and  assigns,  for  ever  was  held  to 
create  a  joint  tenancy  {t).  Where,  however,  words  which, 
according  to  the  ordinary  rule,  constitute  a  tenancy  in  common, 
are  combined  with,  or  followed  by,  others  which  would  make  a 
tenancy  in  common  inconsistent  with  the  manifest  design  or 
the  subsequent  bequest  of  the  testator,  they  may  be  taken  to 
indicate,  not  the  nature,  but  the  proi^ortion  of  the  interest  each 
party  is  to  take  :  As  where  there  is  a  bequest  to  two  persons 
"  respectively  in  equal  shares  "  of  the  interest  and  dividends  only 
of  the  residue  of  the  testator's  estate,  and  the  corpua  of  the 
residue  is  not  to  be  divided  or  possessed  until  after  the  decease 
of  the  two,  and  then  it  is  to  be  divided  amongst  such  of  their 
children  only  as  shall  be  living  at  the  death  of  the  survivor,  per 
capita  and  notyj^r  stupes  {u). 
"Words  of  A  considerable  difficulty  arises  where  words  of  severance  are 

to  whatperwd  ^^s^d  in  the  bequest,  sufficient  to  constitute  a  case  of  tenancy  in 
they  refer.  common,  accompanied  by  words  of  survivorship,  inconsistent 
with  such  a  tenancy ;  as  if  a  residue  be  bequeathed  to  two  or 
more  equally  to  be  divided  between  them,  and  tlie  survivors  or 
survivor  of  them  {x).  In  Cripps  v.  Wolcott  (?/),  Sir  J. 
Leach,  V.-C,  said,  that  he  considered  it  now  settled,  that  in 
the  case  of  such  a  bequest,  if  there  be  no  special  intent  to  be 
found  in  the  Will,  the  survivorship  is  to  be  referred  to  the 
period  of  division  :  And  that  if  no  previous  interest  be  given  in 
the  legacy,   then   the   period  of   division  is  the  death  of   the 

co-tenants     miglit     take     vested,  100;  Ahrey  v.  Newman,  16  Beav. 

others    contingent    interests,  ihid.  431 ;  Begley  v.  Cook,  3  Drew.  662  ; 

Where,  however,  there  is  a  gift  to  CranswicJcY.  Pearson,  31  Beav.  626. 

A.  for  life,   and  afterwards  to  his  See   also   Edwardes    v.    Jones,    33 

children,  and  the  vesting  of  their  Beav.    348;  Re    White's    Trusts,    1 

shares  is  not  made  contingent  on  Johns.  656;  Re  Phenfs  Trusts,  L. 

attaining  twenty-one,  they  take  as  E.  5  Eq.  346  ;  Appleton  v.  Rowley, 

joint  tenants,  notwithstanding  they  L.  E.  8  Eq.  139;  Bryan  y.  Twigg, 

came  into  esse  at  different  periods :  L.  E.  3  Ch.  183. 

Ruck  V.  Barwise,  2  Dr.  &  Sm   510.  g^^  ^          ^^   ^^           ^^  ^ 

(0  Re   Binning,   W.    N.    (1895)  ^"^ ^  ^^^  ^^^  '^  ^^  ^^^  ^^^^^^  ^^ 

116    foUowmg  Morgan  v.  Britten,  ^  limitation,  and  the  distinc- 

L.  E.  13  Eq.  28.  i.-       i   ^  ^  •        -u- 

,  ^   ^  ,        ,  -rr     o  tioii  between  such  a  survivorship, 

lu)  rearce  v.  Jidmeades,  3  Y.  &  i  i.-u  i.   •        i     j  •  „  4.  +„  ^j; 

^  ^  '  ^        -       ,  ^     ,  7  and  that  involved  m  an  estate  oi 

C.  246.      See  also  Currie  v.  Gould,  ■   ■   ,  ,  a        ^       tt  jj  ? 

Tjr  „  joint  tenancy.      See  also  Haddelsey 

4  Beav.  117;  McJJermoily.  Wallace,  .,  on  x>  ooc 

'  ,  V.  Adams,  22  Beav.  266. 

5  I'f!av.  142  ;    Vanderplunlc  v.  King, 

3   liar.;,   1  ;   Doe  v.  Royle,  13  Q.  B.  {y)  4  Madd.  15. 
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testator,  and  the  survivors  at  his  death  will  take  the  whole 
legacy  :  But,  if  a  previous  life  estate  he  given,  then  the  period 
of  division  is  the  death  of  tenant  for  life,  and  the  survivors  at 
such  death  will  take  the  whole  legacy  (s) . 


(2)  This  rule,  though  certainly 
opposed  to  several  previous  cases, 
and  regarded  by  very  high,  autho- 
rity (see  the  judgments  of  Lord 
Cottenham,  in  Pearson  v.  Casa- 
major,  1  Maclean  and  Eob.  App. 
Cases  714,  and  in  Wordsworth  v. 
Wood,  4  M.  &  Cr.  645,  and  of  Lord 
Campbell,  S.  C.  in  Dom.  Proc.  1 
H.  L.  C.  156)  as  not  settled,  has 
been  frequently  recognised  and 
acted  upon,  and  is  now  fiilly  estab- 
lished. But  although,  according  to 
the  doctrine  of  Cripps  v.  Wvlcott, 
survivorship  is  to  be  referred  to  the 
period  of  distribution,  that  is,  wliere 
the  gift  is  immediate  to  the  death  of 
the  testator,  so  as  to  make  it  merely 
a  provision  against  lapse,  yet  the 
doctrine  will  not  apply  if  the  words 
of  the  Will  show  that  the  survivor- 
ship is  to  be  referred  to  a  period 
other  than  that  of  distribution. 
Thus  in  Bowers  v.  Bowers,  L.  E.  5 
Ch.  244,  the  Court  of  Appeal,  re- 
versing the  decision  of  Malins, 
V.-C,  held  that  where  there  was  an 
immediate  gift  to  four  residuary 
legatees  and  devisees  in  equal 
shares,  with  benefit  of  survivorship 
in  case  any  of  them  should  die  with- 
out issue,  and  in  case  any  of  them 
should  die  leaving  chilcben,  then 
the  shares  whether  original  or  ac- 
cruing of  each  so  dying  to  go  to 
such  children,  that  the  clause  of 
survivorship  and  the  limitation  over 
to  the  children  of  the  legatees  were 
not  confined  to  the  lifetime  of  the 
testator,  and  intended  merely  to 
guard  against  lapse,  and  that  the 
residuary  legatees  did  not  uj)on 
surviving  the  testator  at  once  ac- 
quire indefeasible  interests  in  their 


shares  :  and  Lord  Hatherley  in  his 
judgment  rejieated  a  disapproval 
which  he  had  previously  expressed 
(in  Cooper  v.  Cooper,  1  K.  &' J.  658) 
of  the  doctrine  laid  down  in  Clayton 
V.  Low,  5  B.  &  Aid.  656,  that  where 
a  testator  mentions  all  the  con- 
tingencies, so  that  the  first  taker 
must  die  under  some  one  or  other 
of  the  circumstances  mentioned, 
you  are  to  add  them  together  so  as 
to  make  a  certainty,  and  then  treat 
the  case  as  if  the  gift  over  were 
simply  in  case  he  shall  happen  to 
die  and  restrict  the  happening  of 
that  event  to  the  testator's  lifetime 
in  order  to  satisfy  the  words  im- 
porting contingency.  Nor  does  the 
case  of  Home  v.  Pillans,  2  M.  &  K. 
15  (as  to  which  see  O'Mahoney  v. 
Burdett,  L.  E.  7  H.  L.  388,  397), 
decide  that  indefeasible  vesting  is 
not  without  absolute  necessity  to  be 
suspended  beyond  the  jieriod  of 
distribution  ;  for  though  the  Court 
no  doubt  leans  to  that  construction, 
yet  it  cannot  on  that  ground  depart 
from  the  plain  natural  meaning  of 
the  words  which  the  testator  has 
used.  See  Corneck  v.  Wadman,  L. 
E.  7  Eq.  80,  in  which  case  the 
words  ' '  with  benefit  of  survivor- 
ship" were  held  to  refer  to  the 
period  when  the  shares  of  the  chil- 
di'en  became  absolutely  vested  and 
not  to  the  time  of  payment ;  and 
Marriott  v.  AMI,  ibid.,  478.  See 
also  Woodroo/e  v.  Woodroofe,  [1894] 
1  L:.  E.  303  ;  and  Be  Schnadliorst, 
[1901]  2  Ch.  338,  342;  [1902]  2 
Ch.  234.  The  rule  was  formerly 
thought  to  be  otherwise  as  to  real 
estate;  it  being  considered  that 
indefinite    words    of     survivorship 
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"  Survivor" 
construed 
"  other." 


But  although  the  rule  in  Cripin  v.  Wokott  is  confoi-mahle 
to  reason  and  common  sense,  yet  a  testator  is  not  hound  to 
adopt  that  mode  of  disposing  of  his  property;  and  if  he 
express  a  different  intention  according  to  the  natural  import 
of  the  words  of  his  Will,  the  Court  must  carry  tliat  intention 
into  effect  {a). 

It  may  he  here  mentioned,  that  the  word  "survivor"  has 
heen  construed  "other,"  to  give  effect  to  the  apparent  in- 
tention {h).  Thus  where  a  fund  is  given  hetween  a  class  or 
numher  of  persons  as  tenants  in  common  for  life,  with  interests 
in  the  nature  of  remainders  to  their  children  respectively,  and  a 
valid  provision  is  made  that  in  the  event  of  the  death  and  failure 
of  issue  of  any  of  the  original  takers,  the  share  of  the  original 
taker  or  takers  so  circumstanced  shall  go  to  the  survivors  or 
survivor  of  them,  the  words  "  survivors  or  survivor  "  may,  if  the 
scheme  of  the  Will  requires  it,  he  considered  as  an  expression  of 
contrast  used  for  the  purpose  of  distinguishing  tlie  takers  not  so 
circumstanced,  and  therefore  as  meaning  "  others  or  other  "(<"): 


sliould  be  referred  to  the  death,  of 
the  testator,  but  it  has  been  ex- 
pressly decided  by  the  Lords 
Justices  that  the  riile  applies  to  real 
as  well  as  personal  estate  :  Re  Greg- 
son's  Estate,  2  De  G.  J.  &  Sm.  428, 
overruling  Doe  v.  -Prigg,  8  B.  &  C. 
231.  As  to  the  period  to  which  the 
word  "  then  "  is  to  be  referred,  in  a 
bequest  to  a  class  of  j^ersons  ' '  then 
living,"  see  Archery.  Jegon,  8  Sim. 
446 :  Oaskell  v.  Holmes,  3  Hare, 
438;  1  Jarm.  851,  note  (/7(),  4th 
edit. ,  and  the  cases  there  cited  ;  Re 
Edijingtoii's  Trusts,  3  Drewr.  202 ; 
Olney  v.  Bates,  ibid.  319 ;  ante, 
p.  885,  note  (/) ;  Heasman  v.  Pearse, 
L.  E.  11  Eq.  522,  7  Ch.  660. 

(a)  White  v.  Raker,  2  De  G.  F.  & 
J.  55 ;  Wilmott  v.  Flewitt,  1 1  Jur. 
N.  S.  820;  Evans  v.  Evans,  25 
Ueav.  81.  Thus  the  rule  may  not 
bo  !i])plicablo  where  the  question  is 
as  to  the  effect  of  words  referring 
to  survivorship  in  divesting  a  vested 
interest,  especially  in  instances  of 
gifts  to  children  after  the  deter- 


mination of  a  previous  life  estate. 
See  Bouverie  v.  Bouverie,  2  Phil. 
Ch.  C.  349  ;  Tribe  v.  Newland,  5  D. 
G.  M.  &  G.  236  ;  Knight  v.  Knight, 
25  Beav.  Ill ;  Evans  v.  Evans, 
ubi  supra ;  Berry  v.  Briant,  2  Dr. 
&  Sm.  1.  And  see  Re  Piclworth, 
[1899]  1  Ch.  642,  where  Whiter. 
Baker,  ubi  siipra,  was  discussed  and 
distinguished  by  Lindley,  M.  E., 
and  Eigby,  L.  J.  So  where  there 
was  a  gift  for  life  followed  by  a  gift 
to  the  surviving  children  of  B.  & 
C,  or  their  heu'S  and  assigns,  it  was 
held  that  the  rule  did  not  apply, 
and  that  the  period  of  survivorship 
was  the  death  of  the  testator :  Re 
Hopkins'  Trusts,  2  Hemm.  &  M. 
411.  But  it  must  be  taken  as  the 
deliberate  doctrine  of  the  Court  to 
apply  the  rule  in  every  case  where  no 
very  cogent  reasons  militate  against 
such  a  construction,  thid,  414. 

{b)  See  ante,  p.  840,  note  («), 
where  other  cases  on  this  subject 
are  set  out. 

(c)  The  case  of  Lucena  v.  Lucena, 
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But  the  word  "  survivor  "  must  receive  its  natural  construction, 
and  not  be  read  as  meaning  "  other,"  unless  the  nature  of  the 
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7  C.  D.  255,  seems  to  establish,  the 
following  propositions  :  (i.)  That 
where  there  is  a  gift  to  children  in 
shares,  and  a  gift  over  to  the  sur- 
viving children  of  the  share  or 
shares  of  those  dying  without  issue, 
coupled  with  a  gift  over  in  the  case 
of  all  the  children  dying  without 
issue,  the  word  "surviving"  will, 
in  the  absence  of  anything  in  the 
Will  to  show  a  contrary  intention, 
be  construed  "  other."  (ii.)  That 
this  construction  will  obtain  even 
though  some  of  the  shares  are 
settled  and  some  not.  (iii.)  That, 
if  all  the  shares  are  settled,  the 
word  "surviving"  may  bo  con- 
strued not  as  "others,"  but  as 
meaning  those  who  survive  actually 
in  person,  or  iiguratively  in  issue, 
taking  an  interest  under  the  Will ; 
but  that,  if  some  shares  are  settled 
and  some  are  not,  this  construction 
is  not  admissible.  In  the  absence 
of  a  gift  over  in  the  event  of  the 
death  of  all  the  children  of  the 
testator  taking  shares  under  the 
Will,  the  fact  that  the  original 
shares  are  all  settted  by  the  Will, 
and  that  the  accruing  shares  which 
the  survivors  take  in  the  share  of  a 
child  who  dies  without  issue  are 
settled  in  the  same  way  as  the 
original  shares,  is  not  by  itself  suffi- 
cient to  show  that  the  word  "  sur- 
vivors" is  used  otherwise  than  in  its 
proper  sense.  Re  Benn,  29  C.  D.  839. 
There  are  cases  which  seem  to  sup- 
port the  contention  that  a  settlement 
of  shares  without  an  ultimate  gift 
over  is  sufficient,  but  it  has  never 
been  decided  that  it  is  so,  and  none 
of  the  latter  cases  tend  to  recognise 
it  as  by  itself  sufficient:  per  Cotton, 
L.  J.,  ihid.  p.  269,  whose  dictum  on 
this  point  was  followed  by  Joyce,  J., 


in  Re  Bilham,  [1901]  2  Ch.  169.  It 
will  be  observed  that  in  Waite  v. 
Littleivood,  L.  E.  8  Ch.  70,  the  case 
in  which  Lord  Selborne  first  sug- 
gested what  may  bo  called  the 
stirpital  construction  of  the  word 
"  surviving"  or  "  survivors,"  there 
was  an  ultimate  gift  over  in  the 
event  of  the  death  of  all  the  children. 
See  also  Re  Bilham,  uhi  supra.  WaT^e 
V.  Varah,  2  C.  D.  348,  is  another 
instance  where  the  ultimate  gift 
over  on  the  death  of  all  the 
children  of  the  testator  without 
issue  led  to  the  word  "siuvivor," 
in  a  clause  of  accruer,  being  con- 
strued "  other."  In  that  case  the 
testator  left  the  residue  of  his 
estate  in  equal  shares  to  his  three 
children  for  their  respective  lives  ; 
there  was  an  accrual  clause  and 
an  ultimate  gift  over  in  the  event 
of  the  death  of  all  the  children 
without  issue  ;  and  the  stirpital 
construction  of  the  accrual  clause 
was  adopted  in  favour  of  the  issue 
of  a  child  of  the  testator,  although 
that  child  pi'edeceased  the  last  sur- 
vivor of  the  three  children.  In 
Beckivith  v.  Beckivith,  46  L.  J.  Ch. 
98,  where  the  Will  was  very  similar, 
but  there  was  no  ultimate  gift  over 
in  the  event  of  the  death  of  all 
the  children,  the  Court  construed 
"survivor"  strictly,  and  refused 
to  adopt  the  stirpital  construction. 
Cf.  also  Re  Rohson,  W.  N.  (1899) 
260  ;  Mihom  v.  Atvdry,  5  Ves.  465. 
The  importance  of  the  gift  over  on 
failure  of  issue  of  all  the  objects  as 
justifying  the  construction  of  ' '  sur- 
viving" or  "survivors"  otherwise 
than  literally,  is  dwelt  on  by  Kay,  J. , 
in  his  judgment  in  Re  Bowman, 
41  C.  D.  525,  531,  where  he  says 
that  the  decisions  seem  to  him  to 
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disposition  itself,  or  the  context  of   the   Will,  renders  a   de- 


establisli  the  following  propositions: 
(1)  Where  the  gift  is  to  A.,  B.,  and 
C,  equally  for  their  respective  lives, 
and  after  the  death  of  any  to  his 
childi-en,  but  if  any  die  without 
children  to  the  survivors  for  life, 
with  remainder  to  their  children, 
only  children  of  survivors  can  take 
under  the  gift  over.  See  Re,  Horner's 
Estate,  19  C.  D.  186 ;  Re  Benn,  29 
C.  D.  839.  (2)  If  to  similar  words 
there  is  added  a  limitation  over,  if 
all  the  tenants  for  life  die  without 
children,  then  the  children  of  a  pre- 
deceased tenant  for  life  participate 
in  the  share  of  one  who  dies  without 
children  after  their  parent.  See 
Waite  V.  Littlewood,  L.  E.  8  Ch. 
70;  WaU  V.  Varah,  2  C.  D.  348; 
Badger  v.  Gregory,  L.  R.  8  Eq.  78. 
The  third  proposition  enunciated  by 
Kay,  J.,  was  to  the  effect  that  they 
also  participate,  although  there  is 
no  general  gift  over,  where  the 
limitations  are  to  A.,  B.,  and  C. 
equally  for  their  respective  lives, 
and  after  the  death  of  any  to  his 
childi-eu,  and  if  any  die  without 
children,  to  the  surviving  tenants 
for  life  and  their  respective  children, 
in  the  same  manner  as  their  original 
shares.  This  third  proposition  was, 
however,  dissented  from  in  Re  Rob- 
80)1,  ubi  supra,  in  Harrison  v. 
Harrison,  [1901]  2  Ch.  136,  and  (by 
the  Court  of  Appeal)  in  Inderiuick 
V.  Tatchell,  [1901]  2  Ch.  738.  See 
also  Re  Rubbins,  78  L.  T.  218,  where 
Re  Bowman  was  distinguished. 
It  will  bo  seen  from  the  above 
propositions  that  the  learned  judge 
did  not  consider  a  general  gift 
over  on  the  extinction  of  the 
class  an  absolute  sine  qua  iion.  It 
will  bo  roTuembered,  as  is  pointed 
out  in  this  judgment,  that  although 
there  may  bo  older  decisions  which 


seem  to  show  that  "  survivors  " 
may  easily  be  construed  "  others," 
yet  the  tendency  of  modern  de- 
cisions is  to  adhere  as  closely  as 
may  bo  to  a  literal  construction, 
and,  only  in  cases  of  ambiguity  to 
adopt  that  possible  meaning  of 
words,  which  is  most  in  conformity 
with  the  general  scheme  of  the 
Will,  and  avoid  the  consequence 
which  the  testator  can  hardlj'  have 
deliberately  intended.  So  again, 
in  the  case  of  King  v.  Frost,  15 
A.  C.  548,  Lord  Macnaghten  says 
that  the  construction  of  the  words 
"  survivors  and  sui'vivor  "  as 
"  others  or  other  "  is  not  to  be 
adopted,  unless  it  is  required  to 
carry  out  an  intention  apparent 
on  the  face  of  the  Will  which 
would  othei-wise  remain  unful- 
filled. It  will  be  observed  in  that 
case  it  was  sought  as  an  alterna- 
tive construction  to  construe  "  sur- 
vivor" as  "longest  liver,"  and  to 
say  that  the  "  longest  liver  "  dying 
without  issue,  took  under  the  ac- 
ci-uer  clause  the  share  which  had 
been  given  to  him  for  life  with 
remainder  to  his  childi'en  in  tail, 
on  his  own  death  as  the  survivor. 
This  construction  was  based  on  de- 
cisions of  Jessel,  M.  R.,  in  Madan 
V.  Taylor,  45  L.  J.  Ch.  539,  of 
Fry,  J.,  in  Davidson  v.  Kimpton, 
18  C.  D.  213;  and  of  Chitty,  J., 
in  Re  Roper's  Estate,  41  C.  D.  409, 
but  Lord  Macnaghten  refused  to 
adopt  this  construction  whereby 
the  longest  liver  as  survivor  would 
on  his  own  death  without  issue 
take  indefeasibly  the  share  origi- 
nally intended  for  him  and  his 
children.  The  view  adopted  by 
Lord  jMucnaghten  adverse  to  the 
decisions  in  the  above  cases  seems 
to  have  been  the  view  adopted  by 
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parture  necessary  to  effectuate  the  apparent  intention  of  tlie 
testator  (d). 

In  Barber  v.  Barber  {e),  a  testator  by  his  Will  directed,  that  Survivorship 
in  the  event  of  the  death  of  his  son  and  daughter  under  twenty-  ^^^^^^  [l  ^ 
one,  the  property  bequeathed  to  them  should  devolve  on  and  "--^^ifes. 
become  the  property  of  four  persons,  each  particularhj  named  and 
described,  to  be  divided  betwixt  them  in  equal  proportions,  and 
to  their  heirs  for  ever ;  which  last-mentioned  four  persons  he 
appointed  executors,  and  he  afterwards  appointed  two  other 
executors :  One  of  the  four  persons,  and  also  both  of  the  after 
appointed  executors,  renounced  probate,  and  declined  to  act :  It 
was  not  disputed  that  the  bequest  made  to  these  four  persons 
was  made  to  them  as  exee/tfors  :  that  is,  on  condition  that  they 
took  upon  themselves  that  office,  and  consequently,  that  the  one 
who  had  renounced  could  not  claim  his  share  (_/')  :  But  on  the 
one  hand,  it  was  insisted  that  his  share  was  a  lapsed  legacy,  and 
went  to  the  next  of  kin  of  the  testator ;  while,  on  the  other 
hand,  the  three  other  persons  named  as  residuary  legatees  with 
him  who  had  renounced,  contended  that  they  were  entitled  to 
the  residue  in  thirds,  including,  therefore,  the  share  destined 
for  him  :  Lord  Cottenham  decided  that  they  were  not  so  entitled, 
but  that  the  share  had  become  undisposed  of,  and  belonged  to 
the  next  of  kin :  And  his  Lordship,  in  giving  judgment,  made 
the  following  observations  : 

"  This,  as  all  other  questions  of  construction,  must  depend 
upon  the  intention.  A  gift  to  a  class  implies  an  intention  to 
benefit  those  who  constitute  the  class,  and  to  exclude  all  others; 
but  a  gift  to  individuals  described  by  their  several  names  and 


Kay,  J.,  in  Be  Mortimer,  54  L.  J.  C.  D.  186;  He  Ben)),  29  C.  D.  839  ; 

Ch.  414,   and  North,  J.,  in  Askew  Kiixj  y.  Frost,  uhi  siqira.     "  Sur- 

v.  Asheiv,  57  L.  J.  Ch.  629,  sub-  vivors  "     has     never     been     read 

sequently  to  the  decision  of  Jessel,  "  others  "   when   the   gift  over  is 

M.  R.,  and  also  the  view  adopted  to   a   separate   and  distinct   class: 

by    Sir    W.    Page    Wood    in    Re  De   Garcujnol  v.  Lmrdet,  32  Beav. 

CvrheWs  Trusts,  Johns.   591,  prior  608.     When  the  word  "survivor" 

to  that    decision.      And    see    also  is  applied  to  a  class  of  persons  and 

Ranelayh   v.    Ba))elagh,    41   W.    E.  individuals  of  that  class  are  named, 

549.  its  natui'al  meaning  is  ' '  the  longest 

{d)  Crowder   v.    Stone,    3    Russ.  liver   of   those   who   are  named : " 

217  ;   Cromek  v.  Lumh,  3  Y.  &  Coll.  Taaffe  v.  Co)imee,  10  H.  L.  0.  64. 


(e)  3  My.  &  Cr.  688. 


565;  Leendng  v.  Sherratt,  2  Hare, 
14 ;  Smith  v.  Osbor)U',  6  H.  L.  C. 
375,   393;   Be   Hor)ier's   Estate,   19  (/j  See  ««;e,  p.  1027. 
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descriptions,  tliough  tlicy  may  together  constitute  a  class, 
implies  an  intention  to  benefit  the  individuals  named.  In  a  gift 
to  a  class  you  look  to  the  description,  and  inquire  what  indi- 
viduals answer  to  it ;  and  tliose  who  do  answer  to  it  are  the 
legatees  described.  But  if  the  parties  to  whom  the  legacy  is 
given  be  not  described  as  a  class,  but  by  tlieir  individual 
names  and  additions,  though  togetlier  constituting  a  class,  those 
who  may  constitute  the  class  at  any  particular  time  may  not,  in 
any  respect,  correspond  with  the  description  of  the  individuals 
named  as  legatees.  If  a  testator  give  a  legacy  to  be  divided 
amongst  the  children  of  A.  at  a  particular  time,  those  who 
constitute  the  class  at  the  time  will  take ;  but  if  the  legacy  be 
given  to  B.,  C.  and  D.,  children  of  A.,  as  tenants  in  common, 
and  one  die  before  the  testator,  the  survivors  will  not  take  the 
share  of  the  deceased  child.  The  question  must  be,  was  the 
intention  to  bequeath  to  those  who  might  at  the  time  constitute 
the  class,  or  to  certain  individuals,  wlio,  it  was  supposed,  would 
constitute  it?  Such  would  appear  to  be  the  question  to  be 
asked,  and  the  point  to  be  ascertained  :  but  the  more  important 
inquiry  is,  whether  the  authorities  justify  and  support  this  view 
of  the  case." 

Then,  after  dealing  with  the  authorities  (including  Knight  v. 
Gould)  (g),  his  Lordship  proceeds:  — 

"  The  result,  therefore,  of  the  authorities,  supposing  them 
strictly  to  apply,  is  in  favour  of  the  claim  of  the  next  of  kin. 
There  is  the  case  of  Page  v.  Page{//),  decided  by  Lord  King 
and  approved  by  Lord  Talbot,  and  in  two  cases  approved  and 
acted  upon  by  Lord  Hardwicke ;  whereas,  in  support  of  the 
claim  of  the  acting  executors,  there  is  only  the  case  of  Hunt  v. 
Berklcij  [i),  decided,  indeed,  by  a  high  authority,  Sir  Joseph 
Jckyll,  but  disapproved  by  Lord  Hardwicke,  and  overruled  by 
every  subsequent  case  in  which  the  point  has  arisen.  .  .  . 
Tliis  case,  therefore,  has  nothing  in  common  with  KnigJit  v. 
(loiild  (/•),  or  any  other  case  in  which  the  gift  has  been  construed 
to  be  in  favour  of  such  as  might  act  as  executors.  If,  then,  the 
class  intended  to  take  be  not  such  as  might,  at  the  time,  be  the 
executors,  it  must  bo  such  of  the  executors  named  as  might,  at 


{<l)  2   M.   &    K.    295,    SCO  untc,  (/)  Mosely,  47 ;  >S.  C,  1  Eq.  Abr. 

\u  !)(;7.  213. 

(A-)  2  M.    &  K.    295,    see    ante, 
(A)  2  P.  Wms.  489.  p.  907. 
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the  time,  be  also  of  the  number  of  the  residuary  legatees  named ; 
but  that  is  only  another  mode  of  describing  the  residuary 
legatees  ;  and,  if  their  situation  as  residuary  legatees  be  con- 
sidered, they  are  only  tenants  in  common  of  the  residue,  between 
whom  there  can  be  no  survivorship  "  (/). 

It  must  here  be  observed,  that  where  co-executors  take  a  In  case  of 
residue  in  that  character,  they  take  as  joint-tenants :  Therefore  cutorsenHtied 
if  one  of  them  dies  after  the  death  of  the  testator,  but  before  the  as  such  to  the 
severance  of  the  joint  tenancy  in  the  residue,  his  share  will 
survive  to  his  co-executors,  and  his  own  executors  or  adminis- 
trators will  be  excluded,  as  well  as  the  next  of  kin  of  the 
testator  (w).  Thus,  in  Baldicyn  v.  Johnson  (n),  where  two 
executors  divided  a  part  of  the  testator's  property,  but  lodged  a 
sum  in  the  funds  for  securing  the  payment  of  an  annuity ;  it 
was  held,  that  as  to  this  they  were  joint-tenants,  and  that  it 
would  survive  upon  the  death  of  one  to  the  other  (o).  So  in 
Griffiths  V.  Hamilton  (p),  all  the  executors  died  except  two, 
Hoare  and  Griffiths  :  Hoare  alone  proved  and  died  :  After  his 
death  Griffiths  proved :  And  he  was  declared  entitled,  as 
surviving  executor,  to  all  the  testator's  personal  estate  not 
reduced  into  possession  and  divided  before  the  death  of  Hoare. 

The  question  as  to  what  shall  amount  to  a  severance  of  the  what  is  a 

..,,  1  '  J        T    •       l^^  0^11  severance  of 

]omt- tenancy,  was   much  considered  m  the  case   oi    Gould  v.  t^e  ioiut 
Kemp  {q) .     There  a  testatrix   bequeathed   the   residue   of   her  tenancy, 
property  "  to  my  executors,  hereinafter  named,  to  enable  them 
to  pay  my  debts,  legacies,  funeral,  and  testamentary  charges, 
and  also  to  recompense  them  for  their  trouble,  equally  between 


(J.)  See  also  Re  Gibson,  2  Johns.  72;  S.  C,  Cooper,  58.     See  also  the 

&  H.  65G,  and  the  dictum  of  Wood,  judgment  of  Lord   Brougham,  in 

V.-C,  as  to  the  case  of  Kniyht  v.  Knight  v.  Goidd,  2  M.  &  K.  299— 

Ovidd,  ante,  p.  967,  note  (e).     See  303. 

also   ibid.,   and  ante,   p.    963,   note  ^;,)  3  gro.  C.  C.  -Joo. 

(n),  where  the  cases  are  collected  as  ,  ,  -r.    ,    •     -r.     ,   • ,           r,     7^1 

;     \    ,   .           .J,,    ,           1           CI  (0)  But  m  Partndqe  v.  raiclet,  1 

to  what  IS  a  gift  to  a  class.     See  ^}J  ,^_    ^      .  ^„J    .  ,_  ,  ,.  ,, 


further  Ooidd  v.  Kemp,  2  M.  &  K. 
304,  and  Re  CoUei/s  Trusts,  L.  E. 
1  Eq.  496.  Where  there  is  a  gift 
to  a  class,  that  means  a  gift  to  such 
of  the  class  as  shall  be  living  at  the 
death  of  the  testator :  Habergham 
V.  RidehaJgh,  L.  E.  9  Eq.  395,  400. 

(m)  Frewen  v.  ReJfe,  2  Bro.  C.  0.  il')  ^^  ^^^-  -^^^ 

220  ;   White  v.  Williams,  3  V.  &  B.  {q)  2  M.  &  K.  304 


Atk.  467,  Lord  Hardwicke  laid  it 
down  as  a  rule,  that  if  tM'o  tenants 
in  common  put  out  money  as  joint 
execntoi-s,  it  shall  not  survive,  but 
shall  go  respectively  to  those  per- 
sons who  are  the  proper  represen- 
tatives of  each. 
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them.  I  do  nominate,  constitute,  and  appoint  my  said  trustees, 
James  Kemp,  James  Kemp  tlie  younger,  and  John  Prior  Ward, 
to  be  executors  of  this  my  Will :  "  James  Kemp  the  elder  died 
in  the  lifetime  of  the  testatrix ;  and  it  was  held,  that  as  the  gift 
was  to  the  three,  as  a  class,  in  their  official  character,  the  whole 
residue  vested  in  the  two  survivors  {>•)  :  James  Kemp  the  younger 
and  Ward  proved  the  Will,  and  took  on  them  the  office  of 
executors :  Some  years  afterwards,  but  before  any  severance  of 
the  residuary  property  had  been  made,  a  letter  was  written  and 
delivered  by  Kemj)  to  Ward,  who  at  the  time  was  confined  to 
his  bed  by  sickness,  engaging  to  secure  to  his  family,  in  any 
way  he  might  desire  by  his  Will,  a  moiety  of  the  property 
bequeathed  to  them  by  the  Will  of  their  testatrix :  And  it 
was  held  by  Sir  John  Leach,  M.  R.,  and  afterwards  by 
Lord  Brougham,  on  appeal,  that  this  letter  amounted  to  a 
severance  of  the  joint  tenancy. 

Again,  where  leasehold  property  was  given  by  Will  to  two 
sisters  as  joint  tenants  and  they  mutually  agreed  to  bequeath  it 
in  trust  for  each  other  for  life  and  for  their  nieces  after  the 
death  of  the  survivor,  and,  one  sister  having  died,  the  survivor 
made  a  Will  giving  the  property  in  a  different  manner,  it  was 
held  that  the  agreement  between  the  sisters,  carried  out  by  the 
making  of  the  Will,  severed  the  joint  tenancy,  and  that  the 
property  must  be  administered  on  the  footing  of  a  tenancy  in 
common  (s). 
"What  is  not  a       The  several  receipts  by  joint  tenants  of  a  portion  of  the  trust 
Beverance  of     fund  does  not  destroy  the  joint  tenancy  as  to  the  remainder  of 
tenancy.  the  fund  {f).     Nor  does  the  employment  by  them  of  the  estates 

-  bequeathed  in  their  partnership  trade  (?/).  Nor  is  the  marriage 
of  one  of  them  being  a  daughter  a  severance,  unless  the  mar- 
riage divests  the  property  from  the  wife  and  vests  it  in  the 
husband  {x). 

(r)  See  ante,  p.  967.  Treharne,  17  C.  D.  388  ;  Burauhy  v. 

(s)  Re   Wilford's  Estate,  11  C.  D.  Equitable  Rev.  Int.   Soc,   28  C.  D. 

267.  416;  Re  Hewett,  [1894]  1  Cli.  362; 

(0  Leak  v.  McDoivaU,  32  Beav.  Palmer  y.  Rich,  [1897]  1  Cli.  134. 
28.  (x)  Re  Butler,  38  C.  D.  286  (over- 

(m)  Brown  v.  Oakshott,  24  Beav.  ruling  on  this  point  Baillie  v.  Tre- 

254.      See     further     as     to     what  liurne,  17  C.  D.  388).     From  whicli 

amounts  to   a    ecveranco  of  joint  case  it  appears  that  by  the  common 

tenancy,    Williams  v.  Jfensman,    1  law   marriage   effects   a    severance 

Johns.  &  11.516;    ('aldinU  \.  Fel-  only   with   regard   to   the  chattels 

Joivef,  L.   I'.  9  Iv].  410;   Ha  ill  icy.  personal  iu  possession  of  the  wife, 
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SECTION  II. 

Of  the  Right  of  the  Executor  to  tlie  Residue,  in  case  there  is  no 
Residuary  Legatee. 

If  the  testator  neither  makes  any  disposition  of  the  residue, 
nor  appoints  an  executor,  the  residue  belongs  clearly  to  the  next 
of  kin :  But  if  the  testator  appointing  an  executor  makes  no 
disposition  of  the  residue,  a  question  arises  whether  it  shall 
belong  to  such  executor  or  to  the  next  of  kin :  And  this  is  an 
inquiry  which  has  given  rise  to  much  litigation  and  difficult 
discussion :  But  sin:e  the  passing  of  the  Executors  Act,  1830 
(1  Will.  ly.  c.  40),  this  subject  has  been  freed  from  the  great 
variety  of  distinctions  which  were  formerly  established  with 
respect  to  it. 

At  law,  it  was  the  rule,  from  the  earliest  period,   tliat  the  Rule  at  law 
whole  personal  estate  devolved  on  the  executor:  and  if,  after  P^ioi"  to  ibso. 
payment  of  the  funeral  expenses,  testamentary  charges,  debts, 
and  legacies,  there  should  be  any  surplus,  it  should  vest  in  him 
beneficially  ( //) . 

In  equity,  ■prima  facie,  the  rule  was  the  same  as  at  law  (z).  Rule  in 
But  the  rule  was  controlled  in  equity,  in  all  cases  where  a  ^^l^^J"- 
necessary  implication  or  strong  presumption  appeared,  that  the 
testator  meant  to  give  only  the  office  of  executor,  and  not  the 
beneficial  interest  in  the  residue  :  In  all  such  cases,  the  executor 
was  considered  a  trustee  for  the  next  of  kin  of  the  testator ; 
or  in  cases  where  no  next  of  kin  can  be  found,  a  trustee  for  the 
Crown  {(() . 


not  with,  regard  to  chattels  real,  or  Ves.  225. 

choses  in  action.     Qee  also  Be  Bar-  ^^^  g^^    Lowndes    on    Legacies, 

ton's  Will,  10  Hare,  12,  and  Arm-  n<q   c,-q 
strong  v.  Armstrong,   L.   E.   7  Eq. 

518.  But  since  the  passing  of  the  (a)  Middleton  v.  Spicer,  1  Bro. 
Married  "Women's  Property  Act,  C.  C.  201 ;  Taylor  v.  Haygarth,  14 
1882,  marriage,  it  would  seem,  no  Sim.  8,  12  ;  Bussell  v.  Cloives,  2 
longer  operates  as  a  severance  of  the  Coll.  648;  Cradock  v.  Owen,  2  Sm. 
wife's  interest  as  joint  tenant  except  &  G.  241;  Be  Bond,  [1901]  1  Ch. 
in  case  of  property  of  a  mamed  15.  The  law  is  not  altered  by 
woman  not  affected  by  that  Act.  stat.  1  Will.  IV.  c.  40,  s.  2  :  John- 
ny) Att.-Oen.  V.  Hoolcer,  2  P.  stone  v.  Hamilton,  11  Jur.  N.  S. 
Wms.  340;  Southcot  y.  Watson,  3  777,  coram  Stuart,  V.-C.  Seejwst, 
Atk.    228  ;    Urquhart   v.    King,    7  p.  1219,  note  {d). 
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1  "Will.  4, 
c.  40. 


after  1st  Sept. 
1830,  execu- 
tors to  be 
deemed  to  be 
trustees  for 
persons  en- 
titled to  any 
residue  under 
the  Statute  of 
Distributions, 
unless  other- 
■wise  dii'ected 
by  Will : 


Sueli  Leiug  tlie  state  of  the  jurisdiction  of  the  Couils  of 
Equity  in  cutting  down  the  right  of  tlie  executor,  the  Executors 
Act,  1830  (i  Win.  IV.  c.  40),  was  passed,  which,  after  reciting 
that  "testators  by  their  AVilLs  frequently  appoint  executors, 
without  making  any  express  disposition  of  the  residue  of  their 
personal  estate ;  and  whereas  executors  so  ai»pointed  become  by 
law  entitled  to  the  w"hole  residue  of  such  personal  estate  ;  and 
Courts  of  Equity  have  so  far  followed  the  law,  as  to  hold  such 
executors  to  be  entitled  to  retain  such  residue  for  their  own  use, 
unless  it  appears  to  have  been  their  testator's  intention  to 
exclude  them  from  the  beneficial  interest  therein,  in  which  case 
they  are  held  to  be  trustees  for  the  person  or  persons  (if  any) 
who  would  be  entitled  to  such  estate  under  the  Statute  of 
Distributions,  if  the  testator  had  died  intestate  {h)  ;  and  whereas 
it  is  desirable  that  the  law  should  be  extended  in  that  respect," 
proceeds  to  enact,  "  that  when  any  person  shall  die,  after  the 
first  day  of  September  next  after  the  passing  of  this  Act,  having 
by  his  or  her  Will,  or  any  codicil  or  codicils  thereto,  appointed 
any  person  or  persons  to  be  his  or  her  executor  or  executors, 
such  executor  or  executors  shall  be  deemed  by  Courts  of  Equity 
to  be  a  trustee  or  trustees  for  the  person  or  persons  (if  any)  who 
would  be  entitled  to  the  estate  under  the  Statute  of  Distribu- 
tions, in  respect  of  any  residue  not  expressly  disj)osed  of,  unless 
it  shall  appear  by  the  Will  or  any  codicil  thereto,  that  the 
person  or  persons  so  appointed  executor  or  executors,  was  or 
were  intended  to  take  such  residue  beneficially  "  (c). 


{h)  See  Sfeiuart  v.  Steivart,  15 
C.  D.  539,  543,  where  Jessel,  M.  E., 
discusses  the  effect  of  the  statute. 
And  see  also  post,  p.  1241. 

(c)  It  has  been  contended  that 
this  Act  provides  onlj'  for  the  case 
in  which  the  property  is  vested  in 
the  executor  hy  virtue  of  Jiis  ap- 
pointment, and  that  it  does  not 
apply  to  a  case  where  he  takes  it 
by  virtue  of  an  express  gift :  But 
in  Love  v.  Gaze,  8  Beav.  472,  a 
testator  appointed  A.  and  B.  his 
executors,  and  he  gave  them  all 
his  personal  estate,  "that  is  to  say, 
for  you  to  pay  all  as  follows  :  " 
lie  then  gave  several  legacies,  and 


afterwards  said,  "I  wish  all  this 
to  be  paid  in  six  months  after  my 
death :  "  And  it  was  held  by  Lord 
Langdale,  imder  this  statute,  that 
the  executors  did  not  take  the  un- 
exhausted residue  beneficially,  but 
in  trust  for  the  next  of  kin ;  as  the 
intention  that  they  should  take 
beneficially  did  not  appear  by  the 
Will:  Saltmarsh  v.  Barrett,  29 
Beav.  474  ;  3  De  G.  &  F.  279.  The 
statute  was  meant  to  cast  on  the 
executor  the  burthen  of  proving, 
from  the  testamentary  instrument, 
a  distinct  intention  that  he  should 
take  the  residue  beneficially  :  Jider 
V.  Jiiler,  29  Beav.  37  ;   Williams  v. 
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And  by  tlie  second  section  it  is  fui-ther  provided  and  enacted,  not  to  affect 

rio^lits  of  GXG"" 

"  That  nothing  herein  contained  shall  affect  or  prejudice  any  cutors  where 
riffht  to  which  any  executor,  if  this  Act  had  not  been  passed,  there  is  not 

'-'  .  .  .  3^7  person 

would  have  been  entitled,  in  cases  where  there  is  not  any  person  entitled  to  the 
who  would  be  entitled  to  the  testator's  estate  under  the  Statute  ^^^^  "^" 
of  Distributions,  in  respect  of  any  residue  not  expressly  dis- 
posed of"  {d). 

It  is  necessary,  however,  with  relation  to  questions  which  may 
yet  arise  respecting  Wills  of  persons  who  have  died  previously 
to  September  1st,  1830,  and  respecting  Wills  to  which  the 
statute  does  not  apply  by  reason  of  the  residue  being  expressly 
disposed  of  (<'),  or  by  reason  of  the  deceased  having  left  no  next 
of  kin  (_/'),  to  review  briefly  the  grounds  on  which  the  Courts  of 
Equity  had  proceeded,  until  the  time  of  the  passing  of  the 
above  Act,  in  deciding  either  that  the  executor  was  entitled  to 
the  residue  beneficially,  or  that  he  was  merely  a  trustee  for  the 
next  of  kin. 


ArMe,  L.   E.   7  H.   L.    606.     For 

instances  wliere  it  lias  been  held 
tliat  such,  an  intention  did  not  suffi- 
ciently appear,  see  Juler  v.  Juler, 
29  Beav.  34  ;  Re  West,  [1900]  1  Ch. 
84  ;  and  for  instances  where  it  has 
been  held  that  it  did  sufficiently 
appear,  see  Harrison  v.  Harrison, 
2  Ilemm.  &  M.  237  ;  Shepherd  v. 
Nottidge,  2  Johns.  &  H.  766.  The 
trusteeship  of  executors  created  by 
1  Will.  IV.  c.  40,  was  not  intended 
to  be  different  in  its  nature  from  that 
which  existed  previously,  under  the 
rule  established  in  Courts  of  Equity, 
namely,  that  in  the  absence  of 
special  circumstances  executors 
were  not  to  be  regarded  as  express 
trustees:  Be  Lacy,  [1899]  2  Ch. 
149. 

(r7)  The  statute,  it  would  seem, 
has  made  no  alteration  in  the  law 
except  in  cases  where  the  deceased 
has  left  next  of  kin :  2\tyJvr  v. 
Haygarth,  14  Sim.  8 ;  Russell  v. 
Cloives,  2  Coll.  048;  Re  Bacon's 
Will,  31  C.  D.  460,  463.  See  also 
Chester   v.    Chester,  L.   E.    12   Eq. 


444.  Cf.  also  Re  Bond,  [1901]  1  Ch. 
15,  where  the  Will  contained  a 
legal  devise  to  a  tenant  for  life,  and 
nothing  more;  the  tenant  for  life 
sold  under  the  powers  of  the 
Settled  Land  Acts  ;  and  it  was  held, 
distinguishing  Taylor  v.  Htygarth, 
uhi  supra,  that  on  the  death  of  the 
tenant  for  life  the  proceeds  of  sale 
went  to  the  Crown  as  bona  vacantia, 
in  the  absence  of  any  heir-at-law. 
If  there  are  no  next  of  kin,  and  no 
intention  is  disclosed  on  the  face  of 
the  Will  that  the  executors  shall  be 
excluded  from  taking  beneficially, 
they  will  be  entitled  as  against  the 
Crown :  Russell  v.  Cloves,  2  Coll. 
648.  And  the  question,  in  such 
case,  to  be  determined  is  exactly 
the  same  as  if  the  testator  had  died 
before  the  passing  of  the  Act,  and 
had  left  next  of  kin  :  Read  v.  Sted- 
man,  26  Beav.  495 ;  Dacre  v.  Pat- 
rickson,  1  Dr.  &  Sm.  182. 

(e)  See  Saltmarsh  v.   Barrett,  29 
Beav.  474 ;  3  De  G.  F.  &  J.  279. 

(/)  See  supra,  note  [d). 
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What  is  suffi- 
cient in  cases 
not  within  the 
Act,  to  raise  a 
presumption 
against  the 
executor's 
title : 
the  words 
"  in  trust  "  : 


character  of 
trustee  plainly 
affixed  : 


For  this  pui'pose  it  is  necessary  to  consider  wliat  circumstances 
have  been  held  sufficient  to  raise  that  presumption,  which, 
according  to  the  rule  above  laid  down,  must  exist,  in  cases  not 
within  the  Statute,  in  order  to  preclude  the  executor  from 
taking  the  residue  beneficially. 

In  the  first  place,  where  the  executor  is  expressly  appointed 
in  trust  {(j),  or  the  residue  is  bequeathed  to  him  in  trudih), 
though  no  trusts  are  declared  (?),  or  though  the  trusts  declared 
do  not  exhaust  the  whole  property  (A-),  he  shall  be  a  trustee  for 
the  next  of  kin :  But  it  may  be  otherwise,  where  he  is  made 
trustee  of  some  particular  fund,  and  not  the  whole  residue  (/). 

The  rule  is  the  same  where  the  character  of  trustee  is  plainly 
affixed  to  him,  though  not  by  express  words  :  As  where  there  is 
a  direction  to  the  executor  to  "  keep  a  proper  account "  {m)  :  or 
where  the  testator  appoints  him,  entreating  him  to  take  the 
office  {n) ,  or  directs  that  the  executor  shall  be  saved  harmless 
from  all  expenses  attending  the  execution  of  the  Will  (o)  ;  or 
declares  that  the  whole  of  the  property  shall  pass  by  the  Will 
"  according  to  law  "  (j;) ;  or  appoints  the  executor  "  to  see  my 
WiU  put  in  force  "((/). 


{(j)  Pratt  v.  Sladden,  14  Ves.  198  ; 
Dawson  v.  Clark,  18  Ves.  254 ; 
Vezty  V.  Jamson,  1  Sim.  &  Stu.  69. 

(70  Graydon  v.  Hichs,  2  Atk.  18  ; 
PruU  V.  Sladden,  14  Yes.  198. 

(i)  Dawson  v.  Clark,  15  Ves.  414, 
by  Sir  W.  Grant;  18  Ves.  254,  by 
Lord  Eldon;  Vezey  v.  Jamson,  1 
Sim.  &  Stu.  69;  Taylor  v.  Hay- 
(jarth,  14  Sim.  8,  12. 

{h)  Eohinson  v.  Taylor,  2  Bro. 
C.  C.  589;  Dawson  v.  Clark,  18 
Ves,  257,  per  Lord  Eldon ;  Ellcock, 
V.  Mapp,  3  H.  L.  C.  492  ;  2  Pbil. 
Ch.  C.  793  (overruling  tbe  decree  of 
tho  V.-C.  in  Mupp  v.  Ellcock,  15 
Sim.  568,  and  the  opinion  of  Sir 
W.  Grant  in  Dawson  v.  Clark,  15 
Ves.  409;  2  V.  &  B.  399);  Read  v. 
Htedman,  26  Beav.  495.  So  where 
tho  trust  fails  under  the  Mortmain 
Act:  Ducrev.  I'atrickson,  1  Drew. 
7H2  ;  Johiislone  y.  Jfamillon,  11  Jur. 


N.  S.  777 ;  Ee  West,  [1900]  1  Ch. 
84. 

{I)  Batteley  v.  Windle,  2  Bro.  C.  C. 
31  ;  Griffiths  v.  Hamilton,  12  Ves. 
298  ;  Pratt  v.  Sladden,  14  Ves.  198  ; 
Eussell  V.  Cloiues,  2  Coll.  648. 

(■ni)  Gladding  v.  Yapp,  5  Madd. 
56. 

[n)  Lord  North  v.  Pardon,  2  Ves. 
Sen.  495  ;  Seley  v.  Wood,  10  Ves. 
71  ;  Lanyham  v.  Sanford,  17  Ves. 
451  ;  Giraud  v.  Hanhury,  3  Mei'iv. 
150. 

(o)  Dean  v.  Dalton,  2  Bro.  C.  C. 
634 ;  Saltmarsh  v.  Barrett,  29  Beav. 
474;  3DeG.  F.  &  J.  279. 

(p)   Cranley  Y.  Hale,  14  Ves.  307. 

(r/)  Braddon  v.  Farrand,  4  Buss. 
Chanc.  Cas.  87  ;  Barrs  v.  Feivkes,  2 
H.  &  M.  60.  The  question  in  these 
cases  is,  whether  such  words  merely 
import  the  motive  of  the  gift,  or 
whether  they  express  the  very 
object  of  tho  bequest,  ibid,  66. 
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So  a  presumption  against  the  executor  may  arise  from  the 
condition  of  the  party  appointed,  as  where  the  testator  names 
a  mercantile  firm  to  be  his  executors  (>•)  ;  or  the  person  who 
shall  for  the  time  being  fill  a  certain  office,  as  that  of  ambassador 
from  a  particular  country  (.s). 

If  the  character  of  trustee  is  affixed  by  the  Will  to  one  of 
several  executors,  they  are  all  trustees ;  for  there  is  no  instance 
of  making  one  a  trustee,  and  the  others  not  {t). 

Again,  it  has  been  long  settled  that  an  express  legacy,  how-  legacy  given 
ever  small,  to  a  sole  executor,  will  raise  the  necessary  presump-  exerator  • 
tion  against  him  {ii) ;  notwithstanding  legacies  are  also  given  to 
the  next  of  kin  (x)  ;  and  so  will  a  legacy  which  is  given  to  him 
as  one  of  a  class,  as  a  legacy  to  the  children  of  A.,  of  which  the 
executor  is  one  {y) ;  and  notwithstanding  the  legacy  is  specific  {z) . 
Nor  will  it  make  any  difference  that  the  appointment  to  the 
office  and  the  gift  of  the  legacy  are  in  different  parts  of  the 
"Will ;  though  it  may  be  questionable  whether  the  presumption 
arises,  when  a  legacy  is  given  by  the  Will,  and  the  executor 
appointed  by  a  codicil  (a). 

The  presumption,  however,  will  not  be  raised  against  the 
executor  by  a  particular  legacy  to  him  for  life,  with  remainder 
over  (b),  or  by  an  exceptive  bequest  to  him  out  of  a  subject 
bequeathed  to  another  {e) .  But  a  gift  of  a  reversionary  interest 
will  have  that  effect  {d),  unless,  perhaps,  it  be  contingent  {e). 


(r)  De  Mazar  v.  Pylnis,  4  Ves.  Randall  v.    Bookey,    2   Vern.  425  ; 

644.  Southcot  V.    Watson,    3  Atk.    226; 

{s)   UrquhartY.  King,  7  Ves.  225;  Martin  v.  Behoiu,  1  Bro.  C.  C.  154. 

Griffiths  V.  Hamtttmi,  12  Ves.  309.  («)  Langhamy.  Sanford,  2  Meriv. 

(t)   White  V.   Evans,   4  Ves.   21  ;  ^^• 

Milnesv.  Slater,  8  Ves.  295;  Sadler  ^^^  Granmlle   v.    Beaufort,    1    P. 

V.  Turner,  8  Ves.  617.  ^^'-   ^^.•*-     ^f''''\  !^^*'^'^  *^*^^'^  ^^ 

„      ,  ,  no   ulterior   disposition :    Zouch    v. 

(«)  Farrinqton  v.  Kmghtly,   IP,  r       j     ^     ,     -d         /-in      on/. 

*-   ^               ^                   J      ^'  Lambert,    4    Bro.    C.    C.    326  :    or 

Wms.  545  ;   Southcot  v.   Watso7i,   3  i         j--u       -si.  ■       a  i.t.          ■  i      ^ 

'  where  the  gut  is  oi  the  resxlue  for 

Atk.  226;    CradocJcy.  Given,  2  Sm.  i-j"   .    r    ?■           t>        ^    -d      -u    iir. 

„  ^          '    _                          '        ,  .  me:  Joslin  v.  Brewet,  Bunb.  112; 

&  G.  241.     But  not  a  legacy  to  his  7-,.  ,          r      i    t    ^  ^.t       ic- 

°     ■^  Uicks  V.  Lambert,  4  Ves.  72o. 

wife:  Fruer  v.  Bouquet,  21   Beav.  /  \  ri   -^^i               r>              -n 

^      '  (c)  Griffiths      V.     Rogers,     Prec. 

^^-  ^  Chanc.    231  ;    2    Pop.    Leg.    646, 

(;k)  Andrew  v.  Clark,  2  Ves.  Sen.  o  j     y^ 

162;   Kennedy  y.    Stainsby,   1  Ves.  ^^^  ^^^^^  ^_    ^^^^^    ^^  ^^^_   ^^  . 

^^'  ^^^^-  Oldman  v.  Slater,  3  Sim.  84. 

{y)  Abbott  V.  Abbott,  6  Ves.  343.  (g)  Lynn  v.    Beaver,  1    Turn.  & 

{z)  2  Pop.  Leg.  643,  3rd  edit. ;  Puss.  63. 
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legacy  given 
to  one  of 
several 
executors : 


Again,  the  presumption  will  not  arise,  where  the  executor 
legatee  is  an  infant  (,/'). 

Moreover,  a  legacy  to  one  of  several  executors  will  not  raise 
the  presumption  against  him  {(j)  ;  unless  it  be  given  to  him  for 
his  care  and  trouble  {//)  :  Nor  will  the  presumption  be  otherwise 
raised  by  unequal  legacies  to  all  the  executors  (/)  :  But  where 
equal  legacies  are  given  to  them  all,  the  presumption  is  as  strong 
as  in  the  case  of  a  legacy  to  a  sole  executor  (/r).  If  a  legacy  be 
given  to  one  of  several  executors /or  his  care  and  trouhlc,  it  makes 
all  the  executors  trustees  (/). 

Where  the  residuary  bequest  lapses,  the  executor  is  not 
inchoate  resi-  entitled  (ni)  :  nor  where  it  is  void  in)  :  Nor  where  the  design 
of  the  testator  to  dispose  of  the  residue,  although  not  carried 
into  effect,  is  evident :  As  where  he  bequeaths  the  residue  in 
such  manner  as  he  shall  appoint,  and  never  makes  any  appoint- 
ment (o)  :  or  where  he  leaves  a  blank  for  the  name  of  the 
residuary  legatee  {j))  :  or  where  he  professes  to  dispose  of  the 
residue,  but  does  not  {q)  :  or  where,  by  an  unexecuted  codicil, 
he  refers  to  the  Will  as  not  having  disposed  of  the  residue,  and 
sketches  out  a  disposition  of  it,  which  he  leaves  imperfect  (r). 
So  the  presumption  will  be  raised  against  the  executor  where 
the  testator  partially  obliterates  the  residuary  clause,  leaving 


inefPectual  or 


duary  clauses : 


(/)  Williams  v.  Jones,  10  Ves. 
77. 

{(j)  Buffar  v.  Bradford,  2  Atk. 
222  ;  Griffiths  v.  Hamilton,  12  Ves. 
298. 

(7i)  White  V.  Evans,  4  Ves.  21; 
May  V.  Lewin,  2  P.  Wms.  159,  in 
notis.  See  Dawson  v.  Thome,  3 
Euss.  Chanc.  Cas.  235,  239. 

(i)  Blinkhorne  v.  Feast,  2  Ves. 
Sen.  27,  29  ;  Bowher  v.  Hunter,  1 
Bro.  C.  C.  328;  Oliver  v.  Freiven, 
1  Bro.  C.  C.  590  ;  Griffiths  v. 
Hamilton,  12  Ves.  309;  Mussell  v. 
Clmves,  2  Coll.  648. 

{7c)  Ommanney  v.  Butcher,  1 
Turn.  &,  Euss.  260,  269.  See  also 
ClenncJl  v.  Leivthtvaite,  2  Ves.  471, 
by  Lord  Alvanlcy  ;  Taylor  v.  Hay- 
(jarth,  14  Hiui.  8,  12;  Su/tmarsh  v. 
Barrett,  29  Beav.  474 ;  3  I)e  Gex, 
P.  (fc  J.  279. 


(Z)  See  supra,  note  (/z). 

(m)  Bennet  v.  Batchelor,  3  Bro. 
C.  C.  28. 

{n)  Att.-Gen.\,  Tomkins,  Ambl. 
216. 

(o)  Davers  v.  Dewes,  3  P.  Wms. 
40 ;  Morda  unt  v.  Htissey,  4  Ves. 
117;  Dawson  \.  Clark,  15  Ves.  414, 
by  Sir  "Wm.  Grant. 

[p)  Bishop  of  Cloyne  v.  Toung, 
2  Ves.  Sen.  91;  North  [Lord)  v. 
Pur  don,  2  Ves.  Sen.  495  ;  Datvson 
V.  Clark,  15  Ves.  414.  Ci.  Be  Bacon's 
Will,  31  C.  D.  460,  post,  p.  1223, 
note  (.'•). 

{q)  Oldhamy.  Carleton,  2  Cox, 399. 

(?')  Nonrse  v.  Finch,  1  Ves.  344 ; 
S.  C,  2  Ves.  78.  But  merely 
leaving  a  blank  between  the  end  of 
the  Will  and  the  signature  is  not 
sufficient  to  exclude  the  executor : 
White  V.  Williams,  3  Ves.  &  B.  72. 
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nothing  but  the  introductory  words  (s)  :  or  where  he  professes 
to  disi^ose  of  part  only  of  his  personal  estate  {t) . 

It  remains  to  consider  briefly  the  subject  of  the  admissibility  when  parol 
of  parol  evidence  with  reference  to  this  question.  Such  evidence  admissible, 
is  not  admissible  in  the  first  instance,  on  behalf  of  the  next  of 
kin,  to  raise  the  presumption  for  the  exclusion  of  the  executor  i^u). 
But  when  such  presumption  is  raised  from  the  words  of  the 
Will,  parol  evidence  is  admissible,  on  behalf  of  the  executor,  for 
the  pm-pose  of  rebutting  such  presumption  (.r)  ;  and  'such 
evidence  may  then  be  opposed  by  similar  evidence  on  behalf  of 
the  next  of  kin  (y) . 

If,  however,  the  Will  conveys  upon  the  face  of  it  an  unequi- 
vocal indication  of  an  intention  to  clothe  the  executor  with  a 
fiduciary  character  only,  as  where  he  is  expressly  appointed 
in  trust  (s) ;  or  a  legacy  is  expressly  given  to  him  for  his  care 


(s)  Mence  v.  Mence,  18  Yes.  348. 

{t)  Urquhart  v.  King,  7  Ves. 
225. 

(tc)  White  V.  WiUiams,  3  Y.  «fe  B. 
72 ;  Langham  v.  Sanford,  2  Meriv. 
17. 

(x)  ClenneJlY.  Leivthtoaite,  2  Yes, 
474;  Langham  v.  Sanford,  17  Yes. 
442,  443;  Lynn  v.  Beaver,  1  Turn. 
&  R.  66  ;  Bishop  of  Cloyne  v.  Young, 
2  Yes.  Sen.  95.  It  will  be  observed 
that  parol  evidence  is  not  admissible 
in  cases  wbere  it  is  conclusively 
apparent  on  the  "Will  itself  that  the 
executor  was  meant  to  be  a  trustee 
only  {per  Lord  Eldou  in  Langham 
V.  Sanford,  2  Mer.  6,  17),  as  dis- 
tinguished from  the  case  where 
there  is  a  mere  presumption  against 
the  executor  from  the  words  of  the 
Will,  e.g.,  the  presumption  arising 
from  a  particular  legacy  to  the 
executor.  The  case  of  an  imper- 
fect Will  manifesting  an  inchoate 
intention  to  appoint  a  residuary 
legatee  seems  to  be  on  the  border 
line ;  it  may,  or  may  not,  be  con- 
clusive to  show  an  intention  that 
the  executor  was  meant  to  be  a 
trustee  onlv :     and    in  Rf  Bacon's 


WiU,  31  C.  D.  460,  where  a  testa- 
trix made  her  Will  on  a  printed 
form,  and  after  giving  certain 
legacies   gave   all    her  estate  real 

and  personal  unto to  and  for 

own  use  absolutely,  and  then 

appointed  C.  W.  C.  to  pay  all  her 
debts,  &c.,  and  to  be  the  executor 
of  her  Will,  Kay,  J.,  held  that  it 
was  quite  conceivable  that  the 
testatrix  believed  that  the  effect 
of  the  blanks  would  be  to  entitle 
the  executor  to  the  residue,  and 
that  the  effect  of  the  blanks  under 
the  circumstances  was  only  to  raise 
a  presumption  against  the  executor 
of  a  resulting  trust  for  the  next  of 
kin,  and  that  parol  evidence  was 
admissible  to  rebut  that  presump- 
tion. No  allegation  is  necessary 
to  put  in  issue  that  he  is  entitled 
by  the  effect  of  parol  evidence, 
that  being  included  in  the  alle- 
gation that  he  is  entitled  as 
executor:  Lynn  v.  Beaver,  1  Turn. 
&  E.  66, 

{y)  Bishop  of  Cloyne  v.  Young, 
2  Yes.  Sen.  91,  95. 

(2)  Gladding  v.  Yapp,  5  Madd. 
59. 


4k  ^ 
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Not  admissi- 
ble in  cases 
"within  the 
statute 
1  WiU.  IV. 
c.  40. 


Trust  for  next 
of  kin  Tvliere 
trust  ex- 
pressed on 
face  of  Will 
insufficiently 
declared. 


Trusts  not 
appearino'  on 
face  of  Will, 
but  communi- 
cated to  and 
accepted  by- 
legatee,  en- 
forced as 
binding  on  liis 
conscience 


and  trouble  {a),  parol  evidence  is  not  admissible  to  support  the 
claim  ;  for  that  would  be  to  allow  parol  evidence  to  contradict 
tbeWilU^-). 

In  cases  within  the  operation  of  the  statute  1  "Will.  IV. 
c.  40  (c),  parol  evidence  is,  in  all  cases,  inadmissible  to  show 
that  the  testator  intended  his  executors  to  take  beneficially ; 
for  the  Act  required  that  the  intention  should  appear  by  the 
Will  {d). 

Sometimes  where  there  is  a  gift  of  the  residue  to  a  trustee 
other  than  the  executor,  the  gift  fails  because  the  trusts  are 
insufficiently  declared,  in  such  a  case  the  trustee  can  take  no 
beneficial  interest,  neither  can  any  one  claim  successfully  as  a 
cestui  que  trust,  and  the  result  is  that  the  residue  will  have  to 
be  distributed  as  upon  an  intestacy  under  the  Statute  of  Dis- 
tributions. If  it  is  expressed  on  the  face  of  the  Will  that  the 
legatee  is  a  trustee,  but  the  trusts  are  not  thereby  declared,  no 
trust  afterwards  declared  by  a  paper  not  executed  as  a  Will  can 
be  binding :  in  such  a  case  the  legatee  will  be  a  trustee  for  those 
entitled  under  the  Statute  of  Distributions  {e) . 

There  are  cases  where  no  trust  appears  on  the  face  of  the  Will, 
but  the  testator  has  been  induced  to  make  the  Will  or,  having 
made  it,  has  been  induced  not  to  revoke  it  by  a  promise  on  the 
part  of  the  legatee  to  deal  with  the  property  in  a  specified 
manner  :  in  these  cases  the  Court  treats  the  trust  as  binding  on 
the  conscience  of  the  donee  (/).  The  communicatiou  to  the 
trustee  of  the  object  of  the  trust  may  be  after  the  date  of  the 
Will  iy),  but  it  is  essential,  in  order  to  make  the  trust  binding, 
that  it  shall  be  communicated  to  the  legatee  in  the  testator's 
lifetime,  and  that  he  should  accept  that  particular  trust  (Ji). 
Yice-Chancellor   Hall,  in   his   judgment   in    Re  Fleetwood  (/), 


(a)  Langham  v.  Ban  ford,  17  Ves. 
443 ;  Whitaker  v.  Tutham,  7  Bing. 
628.  But  see  Williams  v.  Jones, 
10  Ves.  77,  as  to  one  of  several 
executors. 

{!>)  Lanrjliam  V.  Sanford,  17  Ves. 
443;  Hull  v.  Hill,  1  Dr.  &  W. 
115,  per  Sugden,  C.  of  Ireland; 
Barrs  v.  Feivkes,  11  Jur.  N.  S. 
G69. 

(c)  Ante,  p.  1218. 

{d)  Love  V.  (Jaze,  8  Beav.  472. 
See  also  Briggs  v.  Penny,  3  De  Q-. 


&  Sm.  525. 

(e)  Johnson  v.  Ball,  5  De  G.  & 
Sm.  85  ;  Briggs  v.  Penny,  3  Mac. 
&  G.  546 ;  Singleton  v.   Tomlinson, 

3  A.  C.  404. 

(/)  McCormick  v.  Orogan,  L.  E. 

4  H.  L.  82.  See  ante,  p.  304,  note  (z) ; 
Re  Stead,  [1900]  1  Ch.  237. 

(g)  Moss  V.  Cooper,  1  J.  &  H. 
352;  lie  Stead,  ubi  supra. 

(h)  lie  Boyes,  26  C.  D.  531  ;  Be 
Pitt  Rivers,  [1902]  1  Cli.  403. 

(i)  15  C.  D.  594. 
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refuses  to    accept   Att.-Gen.   v.    Dillon  {k)    and   McCormick   v. 

Grogan  (/),  as  establisliing  contrary  to  the  authorities  mentioned 

in  his  judgment,  that  where  the  trust  is  referred  to  on  the  face 

of  the  Will,  the  Court  will  not  give  effect  to  the  intended  trust, 

although  there  is  conclusive  evidence  upon  which  the  Court 

would  have  given  effect  to  the  intended  trust  had  the  Will  been 

altogether  silent  as  to  the  trust.     The  judgment  of  the  Yice- 

Chancellor  is  difficult  to  reconcile  with  the  cases  cited  in  note  [c] , 

p.  1224,  but  whether  or  not  the  principle,  which  led  Courts  of 

Equity  to  hold  that  the  Statute  of  Frauds  and  the  Statute  of  Wills 

were  not  to  be  used  as  instruments  of  fraud,  applies  to  cases 

where  the  Will  shows  some  trust  was  intended,  as  well  as  to  those 

where  this  does  not  appear,  it  seems  clear  that  in  either  case  the 

trust  must  be  definite,  communicated  to  the  legatee  and  accepted 

by  him.     The  judgment  in  the  case  of  Riordan  v.  Banon  {m) 

assumes  that  a  Court  of  Equity  will  enforce  the  trust  in  favour 

of  the  person  for  whose  benefit  the  legatee  accepted  the  trust, 

even  though  the  legatee  make  no  claim  to  take  the  property 

beneficially ;  for  although  no  doubt  the  fraud  would  be  of  a 

different  kind,  if  the  legatee  could  by  means  of  it  retain  the 

benefit  of  the  legacy  for  himself,  yet  it  would  also  be  a  fraud, 

though  the  result  would  be  to  defeat  the  expressed  intention  for 

the  benefit  of  the  heir,  next  of  kin,  or  residuary  donees.     In  Re  Parol  trusts 

Fleeticoodiu),  Vice- Chancellor   Hall  held  that  one  of  the  wit-  ?«*  enforced 

.  ,  .  m  lavour  oi 

nesses  to  the  Will  being  interested  under  the  parol  trust  such  witness  to 
interest  failed,  but  if  the  trust  was  enforced  not  under  the  Will      ^  " 
but  to  prevent  the  Wills  Act  being  used  for  fraud,  the  decision 
would  seem  difficult  to  support. 

It  may  be  mentioned,  in  conclusion  of  this  subject,  that  where  if  the  residue 

there  is  no  gift  of  the  undisposed  of  residue,  a  testator  cannot,  ^^  undisposed 

•  -.  ,  PI-  f.      •  01,  it  must  be 

by  negative  words,  exclude  one  of  his  next  of  km  from  partici-  divided 
pating  in  it.     Thus,  where  a  testator,  by  his  Will,  cut  off  his  th^°S*of^ 
widow  and  one  of  his  daughters  from  any  part  of  his  property,  kin,  notwith- 
and  directed  that  they  should  not  receive  any  benefit  therefrom,  testator'^de- 
hd   he  made  no   disposition   of  his  property ;    it  was  held  that  cjares  by  his 

Til  11  -1  ^^^^  *^^*  °°® 

the  widow  and  daughter  were,  nevertheless,  entitled  to  their  of  them  shall 

share    in    the    undisposed   of    residue,   under   the   Statute   of  hfs^property! 
Distributions  (o) . 

{k)  13  Ir.  Ch.  Eep.  127.  (^0  15  C.  D.  594. 

(i\  T    T?   /t  TT  T    fio  ^^^  Johnson  v.  Johnson,  4  Beav. 

{I)  Ij.  K.  4  H.  h.  8-.  gjg^     g^^   g^^  ^^^^^^  ^    ^^^^^^^   j2 

(m)  10  Ir.  Eq.  Eep.  649.  0.  D.  819. 
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BOOK    THE    FOURTH. 

OF   DISTRIBUTION. 

IHE  office  of  an  administrator,  as  far  as  it  concerns  the 
collecting  of  the  effects,  the  making  of  an  inventory,  and  the 
payment  of  debts,  is  altogether  the  same  as  that  of  an  executor  : 
But  as  there  is  no  Will  (unless  the  administration  be  rum  tcnta- 
niento  anncco)  to  direct  the  subsequent  disposition  of  the  pro- 
perty, at  this  point  they  separate,  and  must  pursue  different 
courses  {a). 


CHAPTER    THE    FIRST. 

OF   DISTRIBUTION    UNDER    THE   STATUTE 
22  &  23  CAR.  II.  C.   10. 

After  the  Ordinary  was  divested  of  the  power  of  adminis- 
tering an  intestate's  effects,  and  compelled,  in  the  manner 
mentioned  in  the  preceding  part  of  this  Treatise  (ft),  to  delegate 
such  authority  to  the  relations  of  the  deceased,  the  Spiritual 
Court  attempted  to  enforce  a  distribution,  and  took  bonds  of  the 
administrator  for  that  purpose :  But  such  bonds  were  prohibited 
by  the  Temporal  Courts,  and  declared  to  be  void  in  point  of  law, 
on  the  ground,  that  by  the  grant  of  administration,  the  ecclesias- 
tical authority  was  executed,  and  ought  to  interfere  no  further  {c). 
Thus  the  administrator  was  entitled,  exclusively,  to  enjoy  the 
residue  of  the  testator's  effects,  after  payment  of  the  debts  and 
funeral  expenses  {d). 

(a)  ToUer,  369.  S.  C,  Carter,  125;  2  Black.  Comm. 

{!>)  Ante,j>.ZU.  515;  ToUer,  370. 

{d)    Carter    v.    Craivhy,   Sir    T. 

(c)  Edwards  v.  Freeman,  2  V.  Eaym.  500;  Edwards  y.  Freevian, 
Wms.  441,  by  Sir  Joseph  Jokyll ;  2  T.  Wms.  441;  2  Black.  Comm. 
Ilurfhes    V.   Hughes,    1    Lev.    233;      515 ;  Bac.  Abr.  Exors.  (I.). 
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The  hardships  of  this   privilege  upon  those  of  kin  to  the 
intestate   in   equal    degree   with    the   administrator    was    the 
occasion  of  the  passing  of  the  Statute  of  Distributions,  22  &  23 
Car.  II.  c.  10  [e).    That  statute,  after  empowering  the  Ordinary,  22  &  23  Car. 
on  the   granting  of   administration,   to   take   a   bond   of    the  statute  of 
administrator,  with  two  or  more  sureties,  conditioned  as  before  distributions; 
mentioned  in  a  preceding  part  of  this  Work  (/),  proceeds,  in 
sect.  3,  to  enact  as  follows,  "  And  also  that  the  said  Ordinaries  Sect.  3. 
and  Judges  respectively  shall   and   may  and   are  enabled   to  i^ave  power  to 
proceed  and  call  such  administrators  to  account  for  and  touching  ^^'^\  adminis- 

■*•  .  .  ,  .         trators  to  ac- 

the  goods  of  any  person  dying  mtestate  ;  and,  upon  hearing  count,  and  to 
and  due  consideration  thereof,  to  order  and  make  just  and  equal  but^o/^&"" 
distribution  of  what  remaineth  clear  (after  all  debts,  funeral,  and 
just  expenses  of  every  sort  first  allowed  and  deducted),  amongst 
the  wife  and  children,  or  children's  children,  if  any  such  be,  or 
otherwise  to  the  next  of  kindred  to  the  dead  person  in  equal 
degree,  or  legally  representing  their  stocks,  ^;ro  s?/o  cuiquejiire, 
according  to  the  laws  in  such  cases,  and  the  rules  and  limita- 
tion hereafter  set  down ;  and  the  same  distributions  to  decree 
and  settle,  and  to  compel  such  administrators  to  observe  and  pay 
the  same  by  the  due  coui'se  of  his  Majesty's  ecclesiastical  laws ; 
saving  to  every  one,  supposing  him  or  themselves  aggrieved, 
their  right  of  appeal,  as  was  always  in  such  cases  used." 

It  has  abeady  appeared  (^),  that  by  reason  of  the  Court  of 
Probate  Act,  1857,  s.  23,  that  Coirrt  (whose  jurisdiction  was 
substituted  for  that  of  the  Ordinary  and  other  Ecclesiastical 
Judges)  could  not  entertain  a  suit  for  the  distribution  of  residue. 
But  the  Court  of  Equity  compelled  the  administrator  to  apply  it 
according  to  the  statute.  And  now,  although  the  Probate 
Division  probably  has  jurisdiction  to  entertain  an  administra- 
tion action,  yet  it  would  probably  refuse  to  do  so,  since  by 
sects.  33,  34  of  the  Judicature  Act,  1873,  all  causes  and  matters 
for  the  administration  of  the  estates  of  deceased  persons  are 
assigned  to  the  Chancery  Division. 

By  sect.  4  of  the  Statute  of  Distributions,  it  is  provided,  Sect.  4. 
"  That  this  Act  or  anything   herein   contained  shall  not  any  Lo^doTafd 


York  saved. 


(e)  Petit  \.  Smith,  1  P.  Wms.  8,  divided:    by   Bayley,   B.,    in    The 

by  Lord  Holt.     There  are  two  ob-  Archbishop  of  Canterhiiri/  v.  Rohcrt- 

jects  of  that  statute  :  one  that  the  son,  1  Cr.  &  M.  529. 

residue  shall  be  forthcoming,  and  (/)  Ante,  p.  420  et  seq. 

another     that     it     shall    be    duly  [g)  Ante,  p.  210. 
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ways  prejudice  or  hinder  the  customs  observed  witliin  the  city  of 

London,  or  within  the  province  of  York,  or  other  places  having 

known  and  received  customs  peculiar  to  them,  but  that  the  same 

customs  may  be  observed  as  formerly  :  anything  herein  contained 

to  the  contrary  notwithstanding."     This  section  was  repealed 

by  19  &  20  Vict.  c.  94,  which  provides  that  the  special  customs 

concerning  the  distribution  of  the  personal  estate  of  intestates 

observed  in  the  city  of  London,  and  in  the  province  of  York 

and  certain  other  places,  shall,  with  reference  to  all  persons  dying 

on  or  after  the  1st  day  of  January,   1857,  wholly  cease  and 

determine  {h). 

Sect.  5.  By   sect.  5  of   the   Statute   of   Distributions,   it   is   further 

whonTtiie sur-  enacted,  "That  all  Ordinaries,  and  every  other  person  (?'),  who 

plusao^e  is  to    \^y  ]^^{^  ^q\^  is  enabled  to  make  distribution  of  the  surplusage  of 

be  distn-  ''  ,  .  i     n     t       -i  i 

Luted:  the  estate  of  any  person  dymg  intestate,  shall  distribute  the 

whole  surplusage  of  such  estate  or  estates  in  manner  and  form 
following :  that  is  to  say,  one-third  part  of  the  said  surplusage 
to  the  wife  of  the  intestate,  and  all  the  residue  by  equal  portions 
to  and  amongst  the  children  of  such  persons  dying  intestate,  and 
such  persons  as  legally  represent  such  children,  in  case  any  of 
the  said  children  be  then  dead,  other  than  such  child  or  children 
(not  being  heir-at-law)  who  shall  have  any  estate  by  the  settle- 
ment of  the  intestate,  or  shall  be  advanced  by  the  intestate  in 
his  lifetime  by  portion  or  portions  equal  to  the  share  which  shall 
by  such  distribution  be  allotted  to  the  other  children  to  whom 
Advancement  such  distribution  is  to  be  made  :  And  in  case  any  child,  other 
by  portion :  ^j^^^^^  ^t^^  heir-at-law,  who  shall  have  any  estate  by  settlement 
from  the  said  intestate,  or  shall  be  advanced  by  the  said  intestate 
in  his  lifetime  by  portion  not  equal  to  the  share,  which  will  be 
due  to  the  other  children  by  such  distribution  as  aforesaid ;  then 
so  much  of  the  surplusage  of  the  estate  of  such  intestate  to  be 
distributed  to  such  child  or  children  as  shall  have  any  land  by 
settlement  from  the  intestate,  or  were  advanced  in  the  lifetime 
of  the  intestate,  as  shall  make  the  estate  of  all  the  said  children 
Heir-at-law  to  be  equal  as  near  as  can  be  estimated :  but  the  heir-at-law, 
equal  part.  notwithstanding  any  land  that  he  shall  have  by  descent  or  other- 
wise from  the  intestate,  is  to  have  an  equal  part  in  the  distribu- 
tion with  the  rest  of  the  children,  without  any  consideration  of 

(/t)  SoG  post,  p.  1272. 

(0  Tlio  word  "  person  "  hero  evidently  means  judge.     See  Archbishop  of 
Cahterhiiri/  v.  Tappen,  8  B.  &  C.  158,  by  Lord  Tenterden. 
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.the  value  of  the  land  which  he  hath  by  descent  or  otherwise  from 
the  intestate." 

And  by  sect.  6,  "  In  case  there  be  no  children,  nor  any  legal  Spct.  6. 
representatives  of  them,  then  one  moiety  of  the  said  estate  to  be 
allotted  to  the  wife  of  the  intestate,  the  residue  of  the  said  estate 
to  be  distributed  equally  to  every  of  the  next  of  kindred  of  the 
intestate  who  are  in  equal  degree,  and  those  who  legally  repre- 
sent them"  {k). 

And  by  sect.  7,  it  is  provided,  "  That  there  be  no  representa-  Sect.  7. 
tions  admitted  among   collaterals   after   brothers'   and  sisters'  Unowiieor 
children  ;  and  in  case  there  be  no  wife,  then  all  the  said  estate  child, 
to  be  distributed  equally  to  and  amongst  the  children  :  and  in 
case  there  be  no  child,  then  to  the  next  of  kindred  in  equal 
degree  of  or  unto  the  intestate,  and  their  legal  representatives  as 
aforesaid,  and  in  no  other  manner  whatsoever." 

And  by  sect.  8,  it  is  likewise  enacted,  "  To  the  end  that  a  due  Sect.  8. 
regard  be  had  to  creditors,  that  no  such   distribution  of   the  ^j °jj  tm"fter 
goods  of  any  person  dying  intestate  be  made  till  after  one  year  »  year : 
be  fully  expired  after  the  intestate's  death,  and  that  such  and  ^^ards  app^ear^ 
every  one  to  whom  any  distribution  and  share  shall  be  allotted,  then  all  to  re- 
shall  give  bond  with  sufficient  sm-eties  in  the  said  Courts,  that  tionablv. 
if   any  debt  or  debts,  truly  owing  by  the  intestate,  shall  be 
afterwards  sued  for,  and  recovered  or  otherwise  duly  made  to 
appear,  that  then  and  in  every  such  case  he  or  she  shall  respec- 
tively refund  and  pay  back  to  the  administrator  his  or  her  rate- 
able part  of  that  debt  or  debts,  and  of  the  costs  of  suit  and 
charges  of  the  administrator  by  reason  of  such  debt,  out  of  the 
part  and  share  so  as  aforesaid  allotted  to  him  or  her,  thereby  to 
enable  the  said  administrator  to  pay  and  satisfy  the  debt  or 
debts  so  discovered  after  the  distribution  made  as  aforesaid." 

Finally,  by  sect.  9,  it  is  enacted,  "  That  in  all  cases  where  Sect.  9. 
the  Ordinary  hath  used  heretofore  to  grant  administration  citin  f~^\^^^  ^^  ^^' 
testamento  annexo,  he  shall  continue  so  to  do,  and  the  Will  of  ministration 
the  deceased  in  such  testament  expressed  shall  be  performed  '^annexo^"'""'^'^ 
and  observed  in  such  manner  as  it  should  have  been  if  this  Act 
had  never  been  made." 

It  is  obvious  how  near  a  resemblance  this  Statute  of  Distribu- 
tions bears  to  the  ancient  English  law  de  rationahill  parte 
bononim ;    which   Sir   Edward   Coke,  though   he   doubted  the 

{k)  As  to  the  modification  of  this  section  made  by  the  Intestates'  Estates 
Act,  1890,  53  &  54  Vict.  c.  29,  see  post ,  p.  1232. 
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generality  of  its  restraint  on  the  power  of  bequeathing  by  Will, 
held  to  be  universally  binding,  in  point  of  conscience  at  least, 
on  the  administrator  or  executor,  in  case  of  either  a  total  or 
partial  intestacy  (/) .  It  also  bears  some  resemblance  to  the 
Eoman  law  of  succession  ab  intestato,  which,  and  because  the 
Act  was  also  penned  by  an  eminent  civilian  [m),  has  occasioned 
a  notion  that  the  Parliament  of  England  copied  it  from  the 
Eoman  Prastor ;  though  it  is  little  more  than  a  restoration,  with 
some  refinements  and  regulations,  of  our  old  constitutional  law ; 
which  prevailed  as  an  established  right  and  custom,  from  the 
time  of  King  Canute  downwards,  many  centuries  before  Jus- 
tinian's laws  were  known  or  heard  of  in  the  Western  parts  of 
Europe  («) . 

Lord  Hard wi eke,  in  the  case  of  Stanky  v.  Sfanleu  {o),  took 
occasion  to  observe,  that  this  statute  was  very  incorrectly 
penned. 

Agreement  as  Where  a  party,  entitled  to  a  distributive  share  of  the  personal 
share*^^^'^*^^^  estate  of  an  intestate,  makes  an  agreement  relating  to  the  dis- 
tribution, under  a  supposition  that  the  estate  is  of  a  certain 
value,  and  it  turns  out  to  be  greater  than  was  known  at  the 
time  of  the  agreement,  a  Court  of  Equity  will  set  it  aside  [p)  : 
for  it  is  a  general  principle  of  equity,  that  agreements,  relative 
to  real  or  personal  estate,  if  founded  on  mistake,  Tvill  be  for  that 
reason  set  aside  {q) . 

In  the  investigation  of  the  rights  of  the  several  parties  entitled 
under  this  statute,  it  is  proposed  to  consider.  First,  The  rights 
of  a  husband,  with  respect  to  the  personal  property  of  his 
deceased  wife :  Secondly,  The  rights  of  a  widow,  with  respect 
to  the  effects  of  her  husband :  Thirdly,  The  rights  of  the 
children,  and  lineal  descendants  of  the  deceased :  Fourthly,  The 
rights  of  the  next  of  kin. 

(/)  2  Inst.  32,  33 ;  2  Black.  Com.  Sen.  400. 
51(3.  {q)  See  Pooley  v.  Ray,  1  P.  "Wms. 

(m)  Sir  Walter  "Walker.     See  R.  355 ;  Bingham  v.  Bingham,  1  Ves. 

■V.  Raines,    1  Lord  Eaym.  574,  by  Sen.    126;    Leonard  v.   Leonard,   2 

Lord  Holt.  Ball  &  Beat.  1 83 ;  Steioart  v.  Stewart, 

(«)  2  Black  Com.  510.  1    Bob.    App.    Cas.   431.      But  see 

(o)  1  Atk.  457.  also  Stone  v.  Godfrey,  5  De  G.  M. 

(  p)  CocJnnr/   v.     T'rafi,     1     Ves.  &  G.  70,  90,  per  Turner,  L.  J. 
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SECTION  I. 

Of  the  Rights  of  the  Hushand  and  his  Rejjresentatives,  ivith  respect 
to  the  Personal  Property  of  his  intestate  Wife. 

It  has  been  shown,  in  a  former  part  of  this  Treatise,  that  the  Husband's 
husband  is  entitled  to  the  grant  of  administration  of  his  wife's  "(fmi^^istrator 
effects ;  and  consequently,  before  the  Statute  of  Distributions,  to  his  wife : 
he  was  entitled,  as  all  administrators  were,  to   the   exclusive 
enjoyment  of  the  residue :  Doubts,  however,  arose,  whether  the 
husband's  right  was  not  superseded  by  the  force  of  that  statute  ; 
and  whether  he  was  not  thereby  bound  to  distribute  her  personal 
estate  among  her  next  of  kin  :  To  obviate  which,  it  is  provided 
by  the  29  Car.  II.  c.  3,  s.  25    (the  Statute  of  Frauds),  that 
neither  the  Statute  of  Distributions  nor  anything  therein  con- 
tained "  shall  be  construed  to  extend  to  the  estates  oifeme  coverts 
that  shall  die  intestate,  but  that  their  husbands  may  demand 
and   have   administration   of   their   rights,    credits,    and   other 
personal  estates,  and  recover  and  enjoy  the  same,  as  they  might 
have  done  before  the  making  of  the  said  Act "  (;•). 

In  case  the  wife  dies  intestate,  and  afterwards  the  husband  rights  of  the 
dies,  without  having  taken  out  administration  to  her,  the  Eccle-  l^^sband's  re- 

y  ...  presentatives, 

siastical  Court,  until  a  late  period,  considered  itself  bound  by  if  he  dies 
the  statute  21  Hen.  YIII.  c.  5,  to  grant  administration  to  the  taking  out 
next  of  kin  of  the  wife,  and  not  to  the  representative  of  the  administra- 
husband  (s).     But  such  administrator  was  regarded,  in  equity, 
with  respect  to  the  residue,  as  a  trustee  for  the  representatives 
of  the  husband  {t)  :  For  the  husband  surviving  the  wife,  her 
whole  estate  vested  in  him  at  the  time  of  her  death,  and  no 
person  could  possibly  be  entitled  to  the  rights  of  his  wife  but 
himself;  so  that  her  whole  property  belonged  to  him  {u).     And 
the  practice  of  the  Prerogative  Court  of  Canterbury,  on  this 
head,  was  altered  in  Sir  John  NichoU's  time  ;    and  the  rule 
established  was,  that  the  administration  shall  be  granted  to  the 


(r)  See  ante,  p.  654  et  seq.,  as  to  (cited  in  Squib  v.  Wyyi);  Humphrey 

tlie  extent  of  the  husband's  rights  v.  BnlJen,  1  Atk.  458  ;  8.  C,  11  Yin. 

as  his  wife's   administrator.      See  Abr.   88 ;  EUiott  v.  Collier,  3  Atk. 

also  ante,  p.  528.  526 ;   S.  C,  1  Ves.  Sen.  15  ;   1  Wils. 

(s)  See  ante,  p.  322.  168. 

[t)  Cart  V.  Bees,  1  P.  Wms.  381  [u]  Elliott  v.  Collier,  3  Atk.  527. 


1232  Of  the  Statute  of  Distributions.     [Pt.  in.  l^k.  iv. 

representatives  of  the  husband,  unless  it  can  be  shown  that  the 

next  of  kin  of  the  wife  are  entitled  to  the  beneficial  interest  {x) . 

or  without  go  in   a   case  where  the  husband   takes  out  administration 

adSstered.   to  his  wife,  and  dies  without  having  administered  to  all  her 

estate,  the   Ecclesiastical   Courts,  for   a   long   period,  thought 

themselves  obliged  to  commit  administration  de  bonis  non  of  the 

wife,  if  required,  to  the  next  of  kin  of  the  wife  at  the  time  of 

her   death  [y]  :   Still   the  beneficial  interest  in  her  effects  has 

always  been  held  to  be  in  the  representatives  of  her  husband  (s) . 

It  may  be  a  question,  what  shall  constitute  the  legal  relations 

of  husband  and  mfe,  so  as  to  confer  the  rights  above  discussed : 

This  subject  has  already  been  considered,  incidentally  to  the 

investigation  of  the  husband's  right  to  the  administration  {a) . 


SECTION  II. 

Of  the  Bights  of  a  Widow,  in  the  Distribution  of  the  Effects  of  her 
intestate  Husband,  under  the  Statute. 

The  Statute  of  Distributions,  it  will  be  observed,  provides, 
that  if  the  intestate  leaves  children,  as  well  as  a  widow,  one- 
third  shall  go  to  the  widow,  and  the  residue  among  the  children. 
If  there  be  no  children  or  lineal  descendants  of  children  subsist- 
ing, then  a  moiety  shall  go  to  the  widow,  and  a  moiety 
to  the  next  of  kindred.  But  the  Statute  of  Distributions 
has  been  materially  modified  in  favour  of  the  widow  of  an 
intestate  dying  without  issue  by  the  Intestates'  Estates  Act, 
1890,  53  &  54  Yict.  c.  29,  an  Act  to  amend  the  law  by  making 
better  provision  for  the  widows  of  certain  intestates  in  the 
Intestate's       distribution  of  such  intestates'  property.     This  Act  provides: 

GStfltc  not   GX"  X  J.  •/  -L 

ceediii^'  .500/.  Scct.  1.  "  The  real  and  personal  estates  of  every  man  who  shall 
widow"4Se  ^^^  intestate  {aa)  after  the  1st  of  September,  1890,  leaving  a 
no  issue.  widow  but  no  issue  {b)  shall,  in  all  cases  where  the  net  value  of 

such  real  and  personal  estates  shall  not  exceed  500/.,  belong  to 

his  widow  absolutely  and  exclusively. 

(x)  See  ante,  p.  323.  case  of  a  man  dying  wholly  intes- 

(y)  Ante,  p.  383.  tate ;   it  does  not,  like  the  Statute 

{z)  Humphrey  v.   Bullen,  1  Atk.  ^*  Distributions,  apply  to  cases  of 

^ CO  partial  intestacy :  Re  Twigg's  Estate, 


[1892]  1  Ch.  579. 

(/')  "Issue"  would  seem  to  in- 
(ar/)  The  Act  only  applies  to  tho      elude  descendants  of  every  degree. 


(a)  Ante,  pp.  319,  325. 
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Sect.  2.  "  Where  the  net  value  of  the  real  and  personal  estates,  Intestate's 
in  the  preceding  section  mentioned,  shall  exceed  the  sum  of  ceedino-  500i., 
500/,,  the  widow  of  such  intestate  shall  be  entitled  to  500/.,  part  ^^'j^'^^'j'*"  J^^^^ 
thereof  absolutely  and  exclusively,  and  shall  have  a  charge  upon  500/. 
the  whole  of  such  real  and  personal  estates  for  such  500/.,  with 
interest  thereon  from  the  date  of  the  death  of  the  intestate  at 
4  per  cent,  per  annum  until  payment. 

Sect.  3.  "  As  between  the  real  and  personal  representatives  of  How  charge 
such  intestate,  such  charge  shall  be  borne  and  paid  in  proportion  ^^  between 
to  the  values  of  the  real  and  personal  estates  respectively.  realty  and 

Sect.  4.  "  The  provision  for  the  widow,  intended  to  be  made  ^^^^g  provi- 
by  this  Act,  shall  be  in  addition  and  without  prejudice  to  her  sion  to  be  in 
interest  and  share  in  the  residue  of  the  real  and  personal  estates  g^are  of 
of  such  intestate  remaining  after  payment  of  the  sum  of  500/.,  residue. 
in  the  same  way  as  if  such  residue  had  been  the  whole  of  such 
intestate's  real  and  personal  estates  and  this  Act  had  not  been 
passed  {c). 

Sect.  5.  "  The  net  value  of  such  real  estates  as  aforesaid  shall,  How  realty 
for  the  purposes  of  this  Act,  be  estimated  in  the  case  of  a  fee  *°  ^^  valued, 
simple  upon  the  basis  of  twenty  years'  purchase  of  the  annual 
value  by  the  year  at  the  date  of  the  death  of  the  intestate,  as 
determined  by  law  for  the  purposes  of  property  tax,  less  the 
gross  amount  of  any  mortgage  or  other  principal  sum  charged 
thereon,  and  less  the  value  of  any  annuity  or  other  j)eriodical 
payment  chargeable  thereon,  to  be  valued  according  to  the  tables 
and  rules  in  the  schedule  annexed  to  the  Statute  16  &  17  Vict, 
c.  51,  and  in  the  case  of  an  estate  for  a  life  or  lives  according  to 
the  said  tables  and  rules. 

Sect.  6.  "  The  net  value  of  such  personal  estates  as  aforesaid  How  per- 
shall  be  ascertained  by  deducting  from  the  gross  value  thereof  va^ue/  °   ^ 
all  debts,  funeral,  and  testamentary  expenses  (f/)  of  the  intestate, 
and  all  other  lawful  liabilities  and  charges  to  which  the  said 
personal  estate  shall  be  subject." 

Where  an  intestate  leaves  a  widow,  but  no  next  of  kin,  the 
widow  is  not  entitled  to  the  whole  of  the  personal  estate ;  but, 


(c)  Dower  out  of  real  estate  of  an  expenses  "  is  a  slip  of  draftsman- 
intestate  is  subject  to  abatement  in  ship,  and  means  the  exiaenses  of 
respect  of  the  widow's  charge  of  obtaining  letters  of  administration 
500/.  imposed  by  this  Act  :  Be  and  of  administration  generally : 
Charriere,  [1896]  1  Ch.  912.  Be    Twigys   Estate,    [1892]    1    Ch. 

{d)  The    phrase    "testamentary  o79,  582,  |;e/- Chitty,  J. 
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"Widow's 
claim  may  be 
barred  by 
settlement. 


subject  to  her  rights  under  the  Intestates'  Estates  Act,  1890, 
one  moiety  belongs  to  her,  and  the  other  to  the  Crown  {c). 

The  widow's  title,  however,  under  the  Statute  of  Distribu- 
tions, may  be  barred  by  a  settlement  before  marriage  (/), 
excluding  her  from  her  distributive  share  of  her  husband's 
personal  estate;  and  even  in  the  case  of  a  female  infant,  she 
may  be  barred  of  her  right  by  such  a  settlement,  made  before 
marriage,  with  the  approbation  of  her  parents  or  guardians  {g). 

Where  the  settlement  is  expressed  to  be  "  as  and  for  her 
jointure,  in  full  lieu,  bar  and  satisfaction  of  any  dower  or  thirda 
which  she  could  or  might  claim  at  common  law  out  of  all  or  any 
of  the  estates  real,  pcrmmil,  or  freehold,  of  her  intended  hus- 
band," the  widow  will  be  excluded  from  her  share  under  the 
statute ;  for  the  words  "  common  law "  must  be  construed  as 
equivalent  to  the  terms  "  according  to  the  general  law  "  ili). 

In  such  cases,  whether  the  husband  die  intestate,  or  dispose 
of  his  personal  estate  by  Will,  which  disposition  fails  by 
lapse,  the  wife  will  be  equally  excluded  from  her  distributive 
share. 


(e)  Cave  v.  Rohtris,  8  Sim.  214; 
In  the  goods  of  Bryant,  [1896]  P. 
159,  wliere  a  widow  died  without 
taking  administration  to  her  hus- 
band's estate  (which  was  of  the  net 
value  of  under  500/.,  and,  as  he  died 
■without  issue,  belonged  exclusively 
to  her  under  sect.  1  of  the  Act  of 
1890),  the  Court  granted  adminis- 
tration to  her  executor  under 
sect.  73  of  the  Court  of  Probate 
Act,  1857,  notwithstanding  the  pos- 
sibility of  the  intestate  husband's 
estate  proving  afterwards  to  be  of 
more  value  than  500/. 

(/)  See  Hkdter  v.  Blatter,  1 
Younge  &  Coll.  28,  as  to  the  effect 
of  a  separation  deed  executed  by 
the  wife  after  marriage. 

{g)  Lord  BiicldngliamsMre  v. 
Drury,  3  Bro.  P.  C.  492;  4  Bro. 
C.  C.  505,  note ;  2  Eoper  on  Husb. 
&  Wife,  20,  2nd  edit.  But  see 
observations  of  Lord  Herschell  in 
Beaton  v.  Beaton,  13  A.  C.  at  p.  67. 


{h)  Gurly  v.  Gurly,  8  CI.  &  F. 
743.  See  also  Druce  v.  Denison,  6 
Ves.  385.  But  where  the  husband, 
on  his  marriage,  settles  on  the  wife 
a  rent-charge  ybr  her  jointure,  and  in 
lieu  of  doiver  and  thirds  at  common 
law,  she  is  not  thereby  precluded 
from  her  distributive  share  in  his 
undisposed-of  personal  estate  ;  be- 
cause the  rent -charge  must  be 
regarded  as  intended  to  be  in  Heu 
only  of  any  claim  she  might  have 
on  his  lands :  Colleton  v.  Garth,  6 
Sim.  19.  The  word  "thirds,"  how- 
ever, is  not  confined  to  real  estate, 
but  is  a  general  expression  which 
may  signify,  according  to  the  con- 
text and  scope  of  the  instrument, 
the  interest  of  a  widow  in  any 
property,  whether  real  or  personal, 
of  her  deceased  husband ;  and  in 
construing  the  instrument  the  Court 
considers,  inter  alia,  the  fund  out 
of  which  the  provision  for  the  wife 
was  made :  Thompson  v.  Watts,  2 
Johns.  &  H.  291. 
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But  it  is  otherwise  when  the  husband  by  Will  makes  a  provi-  Provision  by 
sion  for  his  wife,  stating  it  to  he  in  lieu  and  in  bar  of  all  her  -widow^^in  lieu 
claims  on  his  personal  estate,  and  then  subjects  liis  personalty  of  her  thirds, 
to  a  disposition  which  lapses,  or  is  void,  so  that  the  latter  fund  her  claim ' 
is  subject  to  distribution;  for  then,  notwithstanding  the  words  j^/^er a  (?!^a« 
of  the  Will,  the  widow  is  entitled  to  a  share  under  the  statute  (/) : 
The  principle  of  this  distinction  is,  that  where  a  woman  has 
before  marriage  agreed  to  accept  a  consideration  for  her  widow's 
share,  she  is  bound  by  her  compact,  whether  her  husband  die 
testate  or  intestate ;  but  where  there  is  no  such  contract,  but  the 
provision  in  bar  of  the  distributive  share  arises  upon  the  husband's 
Will,  it  is  presumed  that  the  motive  for  the  widow's  exclusion 
originated  in  a  particular  design  or  purpose  of  the  testator,  viz., 
for  the  benefit  of  the  person  in  favour  of  whom  the  property 
was  bequeathed  by  him ;  so  that  if  the  purpose  be  disappointed, 
there  is  no  reason  why  the  bar  or  exclusion  should  continue  {k) . 

It  is  necessary  to  consider  the  right  of  the  widow  under  the  In  what  case 
Statute  of   Distributions,  with  relation  to  the  existence  of   a  cannotTlaim 
covenant  or  agreement,  on  the  part  of  the  husband,  to  settle  or  both  her  _ 
to  leave,  or  that  his  executors  shall  pay,  to  his  widow,  a  portion  share  and 
of  his  personal  estate.  ^oji^'y  ^^e 

_  ■■•  ,  under  a  cove- 

It  is  a  general  rule,  that  if  the  husband  covenants  to  leave,  or  nant  for  her 

that  his  executor  shall  jor/y,  to  his  widow  a  sum  of  money,  or  part  P^°^^^^°"  • 

of  his  personal  estate,  and  he  dies  intestate,  so  that  she  becomes 

entitled  to  a  portion  of  his  personal  property  under  the  statute, 

such  distributive  share  shall  be  a  performance  of  the  covenant, 

and  she  cannot  claim  both  (/).     The  jmnciple  seems  to  be,  tliat 


(i)  Piclcering  v.  Stamford,  3  Ves.  heusive   terms    from    any   further 

332;  Oarthshore  v.  Chalie,  10  Ves.  share:  Lett  y.  JlandaU,  3  Sm.  &  Q. 

17,  18  ;   2  Rop.  Husb.  &  Wife,  23,  83. 

2nd  edit.     Cf.  Naismith  v.   Boyes,  (?)  BJandy     v.     Widmore,     1     P. 

[1899]  A.  C.  495.  Wms.  324  ;  Lee  v.  Cox  and  T/Ar- 

(k)  2   Eop.    Husb.    &  Wife,    23,  anda,  1  Ves.  Sen.  1  ;   Garthshore  v. 

2nd   edit.       Lord  Alvanley  found  C/ia//e,  10  Ves.  1.     It  will  make  no 

this  principle  recognized  by  Lord  difference   that    the   money  under 

Cowper,    in    Sympson   v.    Hornsby,  the  covenant  is  to  be  paid  at  a  de- 

■which  he   stated   from  the  Eegis-  terminate  period   within  the  year 

trar'sBook:  Pickering  y.  Stamford,  after  the  testator's  death,  whereas 

3    Ves.    335.      But   this    principle  in  strictness  the  distributive  share 

cannot  be  applied  to  a  case  where,  is  not  payable  until  the  end  of  that 

on  the  face  of  the  Will  there  is  an  year ;  for  this  difference  shall  not 

intestacy,  with  language  excluding  be  permitted  to  repel  the  legal  pre- 

the  widow  in  absolute  and  compre-  sumption  :  ihid.  13. 
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the  husband,  looking  forward  to  the  event  of  his  death,  when 
his  wife  will  have  an  interest  in  his  property  by  the  provision  of 
the  law,  declines  for  that  reason  to  give  her  any  interest  in  it 
in  his  lifetime,  considering  tliat  his  covenant  will  be  as  effectually 
performed  by  what  the  law  provides  for  her,  as  if  the  provisions 
were  made  by  himself  {m) . 

.  If  the  widow's  distributive  share  is  less  than  the  amount  of 
her  provision  under  her  husband's  covenant,  such  share  will  be 
regarded  as  a  partial  performance ;  so  that  if  the  money 
covenanted  to  be  paid  by  the  husband's  executors  be  1,000/., 
and  the  widow's  distributive  share  amount  only  to  500/.,  such 
share  will  nevertheless  be  a  part  performance  of  the  covenant ; 
viz.,  to  the  extent  of  500/.  (n). 

In  the  case  of  Goldsmid  v.  Goldsmid  (o),  Sir  Thomas  Plumer, 
M.  R.,  decided,  that  if  the  widow  takes  a  distributive  share  of 
her  husband's  personal  estate,  not  under  an  actual  but  a  quasi 
intestacy,  such  share  will  be  a  performance  of  his  covenant  that 
his  executors  shall  pay  to  her  a  sum  of  money  at  his  death  if 
she  survived  him  :  In  that  case  the  husband  by  marriage  articles 
covenanted,  that  if  he  died  in  the  lifetime  of  his  wife,  his 
executors  should,  within  three  months  after  his  decease,  pay  to 
her  3,000/. :  By  his  Will  he  gave  all  his  property  to  his 
executors,  in  trust  after  payment  of  his  debts,  at  the  expiration 
of  three  years  from  his  decease,  to  divide  it  in  such  ways,  shares 
and  proportions,  as  to  them  should  appear  right :  On  his  death, 
during  the  life  of  his  wife,  the  executors  having  died  or 
renounced,  the  property  became  divisible  according  to  the 
Statute  of  Distributions :  And  the  widow's  distributive  share, 
exceeding  3,000/.,  was  held  a  performance  of  the  covenant  in 
the  marriage  articles  (p). 
m  what  cases        Jf  the  husband's  covenant  be  entire,  and  the  provision  therein 

hiie  may  claim  .        . 

botli.  expressed  to  be  secured  to  the  wife  is  such  as  the  covenant  in 

part  might  be  held  to  be  performed  by  the  widow's  distributive 
share  under  the  statute,  according  to  the  preceding  cases,  and 
the  remaining  part  could  not  be  so  considered,  then,  since  the 

(m)  Oarthshore  v.  Chalie,  10  Ves.      "Wife,  50,  2nd  edit.  ;  but  tlie  editor 

1 .  10.  of  the  2nd  edit,  of  Eoper  in  note  {h), 

(//)  /bid.  10.  P-   ^0)   questions  the  soundness  of 

his  author's  reasoning.      The  case 


(o)  1  Swanst.  211 

( /()  Th(!  authorit 
HioTi  in  douhtod  in  2  Hop.  Ilusb.  &       I.  R,  161 


is    referred    to    with    approval    in 
(/<)  Th(!  authority  of  this  deci-      Bannatyne  y.    Ferguson,    [1896]    1 
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covenant  is  entire,  the  Court  will  not  split  it,  and  hold  a  perform- 
ance and  a  non-performance  at  the  same  time  {q)  :  Thus,  if  the 
husband  covenanted  with  trustees  that  his  heirs,  executors,  &c., 
should  pay  to  them  6,000/.,  within  a  certain  period  after  his 
death,  upon  trust  as  to  1,500/.,  part  of  the  sum,  for  his  widow 
ahfiohdely,  if  she  survived  him ;  and  as  to  the  remaining  sum  of 
4,500/.,  to  pay  the  interest  of  it  to  her  during  her  life,  or  widow- 
hood ;  since  the  last  sum,  not  being  given  absolutely  to. the 
widow,  cannot  be  considered  satisfied  by  her  distributive  share, 
neither  shall  the  1,500/.  be  so  regarded  (r). 

Again,  if  the  covenant  by  the  husband  be  so  framed  as  to 
require  the  money  to  be  settled  during  his  life,  so  that  there  was 
a  breach  of  it  before  his  death,  and  a  debt  may  be  considered  as 
incurred  to  the  widow,  in  such  case  the  rule  above  laid  down 
does  not  apply.  Thus,  in  Oliver  v.  Brick/and  [s),  the  husband 
covenanted  to  pay  for  the  benefit  of  his  wife  a  sum  of  money 
within  two  years  after  the  marriage,  and  that  if  he  died,  his 
executors  should  pay  it :  After  surviving  the  two  years,  he  died 
intestate,  and  his  widow's  distributive  share  was  larger  than  the 
sum  covenanted  to  be  settled  upon  her :  But  Sir  Joseph  Jekyll 
decided,  that  it  should  not  be  taken  in  satisfaction  of  such  debt, 
but  that  the  widow  should  have  both. 


SECTION  III. 

Of  the  Rights  of  the  Children  and  their  Representatives  to 
Distribution  under  the  Statute. 

After  the  allotment  of  a  third  to  the  widow,  the  statute,  as 
we  have  seen,  directs  a  distribution  of  the  residue  by  equal 
portions  to  and  amongst  the  children  of  the  intestate,  and 
"  such  persons  as  legally  represent  such  children  in  case  any  of 
the  said  children  be  then  dead."  In  case  there  be  no  wife,  then, 
by  sect.  7,  all  the  estate  is  to  be  distributed  to  and  amongst  the 
children  (/). 

(?)  2   Eop.   Husb.    &   Wife,  51,  Hare,  526. 

2ud  edit.  (s)    Cited    in    Lee    v.     Cox    and 

{r)  Conchy.  Stratton,'i  Yes.  391.  D'Aranda,    3    Atk.    420;     1    Ves. 

On  the   authority   of  tliis  case,  a  Sen.  1;  LaiujY.  Lang,  8  Sim.  451. 

similar    question    was    reluctantly  (f)  A  child  legitimate  by  the  law 

decided  accordingly,    by  Wigram,  of  its  father's  domicil,  but  illegiti- 

V.-C,  in  Balishury  v.  Salislmry,  6  mate  according  to  English  law,  is 

W.E. — VOL.  II.  4  L 
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"WTiat  is 
meant  by  the 
"legal  repre- 
Bentatives"  of 
the  children. 


1.  Where 
none  of  the 
intestate's 
children  are 
dead : 


half-blood : 


posthumous 
child: 


By  the  words  "  such  as  legally  represent  such  children,"  their 
lineal  representatives  to  the  remotest  degree  are  admitted  (m). 
But  the  term  must  be  understood  of  descendants,  and  not  next 
of  kin  (,r)  ;  as  for  example,  if  a  son  of  tlio  intestate  is  dead, 
leaving  a  widow  and  child,  the  widow  shall  take  nothing,  and 
the  child  the  whole  of  the  father's  share  ;  yet  the  widow, 
though  not  strictly  one  of  the  next  of  kin,  is  in  the  same  sense 
as  the  child  a  legal  representative  of  the  personal  estate  of  the 
father  (//) . 

To  attain  a  clear  apprehension  of  the  subject  of  this  section, 
three  sorts  of  cases  may  be  supposed  :  First,  where  none  of  the 
intestate's  children  are  dead ;  secondly,  where  the  intestate's 
children  are  all  dead,  all  of  them  having  left  children  ;  thirdly, 
where  some  of  the  intestate's  children  are  living  and  some  dead, 
and  such  as  are  dead  have  each  of  them  left  children  {z) . 

On  the  first  hypothesis,  that  is  to  say,  where  none  of  the 
intestate's  children  are  dead,  it  is  sufficiently  obvious,  that  after 
the  wife  has  had  the  third  allotted  to  her,  the  remaining  two- 
thirds  shall,  pursuant  to  the  statute,  be  equally  di-vided  among 
all  the  children  of  the  intestate ;  as  in  this  case  they  all  claim 
in  their  own  right  [a). 

A  brother  or  sister  of  the  half-blood  shall  be  equally  entitled 
to  a  share  with  one  of  the  whole  blood  ;  inasmuch  as  they  are 
both  equally  near  of  kin  to  the  intestate  {h). 

A  posthumous  child  has  also  the  same  rights ;  for  a  child 
en  ventre  sa  mere  at  the  time  of  the  father's  death,  being  a  person 
in  rerutn  natum,  is,  by  the  rules  of  the  common  and  the  civil 
law,  to  all  intents  and  purposes  a  child,  as  much  as  if  born 
in  the  father's  lifetime  (c) ,  and  consequently  is  entitled  under 
the  statute. 


entitled  to  a  share  as  one  of  the 
next  of  kin  in  the  personal  estate  of 
an  intestate  dying  domiciled  in 
England  under  the  Statute  of  Dis- 
tributions: Re  Goodman^s  Trusts,  17 
C.  TJ.  2()G  (reversing  the  decision  of 
Jessfl,  M.  R.,  14  C.  D.  619,  and 
disaj)proving  Boyes  v.  Bedale,  1  H.  «&; 
M.  798).  Cf.  also  Be  Andros,  24 
C. D.  637. 

(w)  Carter  v.  Crawley,  Sir  T. 
Raymond,  500. 

(cc)  Brid(je  v.  A  hhoU,  3  Bro.  C.  G. 


226,  by  Lord  Alvanley  ;  Evans  v. 
Charles,  1  Anstr.  132,  by  Eyre, 
C.  B. 

(ij)  Pricey.  Strange,  6  Madd.  161, 
162. 

(z)  Toller,  374. 

{a)  Ibid. 

{h)  Smithy.  Tracey,  1  Mod.  209; 
Toller,  374 ;  Watts  y.  Crooke,  Show. 
P.  0.  4th  edit.  1 39 ;  and  see  ante, 
p.  331. 

(c)  WalUs  v.  Hodson,  2  Atk.  117  ; 
Burnet  y.  Mann,  1  Ves.   Sen.  156; 


Ch.  I.  §  III.]       Of  the  Rights  of  Children. 


1239 


If  the  intestate  leave  only  one  child,  such  case  is  not  to  he  an  only  child, 
considered  as  omitted  by  the  statute :  therefore,  in  case  the 
intestate  also  leave  a  wife,  she  shall  only  have  a  third  part,  and 
the  other  two-thirds  shall  go  to  such  child  {d) .  And  where  the 
intestate  leaves  an  only  child  and  no  widow,  although  literally 
speaking,  there  can  he  no  distribution,  yet  such  only  child  shall 
be  entitled  to  the  whole  personal  estate  {e). 

Secondly,  where  the  intestate's  children  are  all  dead,  all  of  2.  Where  all 
them  having  left  children.     Notwithstanding  what  is  stated  by  children^ are^  ^ 
Toller  and  other  authorities  referred  to  in  the  9th  Edit,  of  this  J^^"?'  ^^^ 
Work  (/),  it  has  been  decided  that  such  descendants  take  jo^-r  children. 
stirpes  and  not  per  capita  (g). 


Toller,  374.  See  also  posf,  p.  1251, 
note  {d).  A  child  en  ventre  sa 
mere  is  to  be  deemed  living,  even 
thoiigh  by  such  construction  no 
benefit  passes  directly  to  the 
child,  but  only  to  the  mother 
or  father.  See  Be  Burrows,  Cleg- 
Tiorn  V.  Burroius,  [1895]  2  Ch.  497, 
"where  the  dictum  of  Lord  Eldon  in 
Thellusson  v.  Woodford,  11  Ves. 
112,  149,  commenting  on  the  case 
of  GulUver  v.  Wickett,  1  Wils.  105, 
•was  discussed  and  followed.  The 
case  of  Blasson  v.  Blasson,  2  De  Q-. 
J.  &  Sm.  665,  turned  on  the  words 
"  born  and  living,"  which  seem  to 
show  that  the  testator  contrasted 
birth  with  life.  But  in  his  judgment 
at  p.  670  Lord  Westbury  says  that 
' '  the  fiction  or  indulgence  of  the  law 
which  treats  the  unborn  child  as 
actually  born  applies  only  for  the 
purpose  of  enabling  the  unborn 
child  to  take  a  benefit  which,  if 
born,  it  would  be  entitled  to,  and 
that  is  limited  to  cases  where  de 
commodis  ipsius  partus  quceritur.^' 
However,  in  Be  Wilmer''s  Trusts, 
[1903]  1  Ch.  874,  888,  Buckley,  J., 
after  considering  the  authorities, 
said,  "  In  my  judgment,  therefore, 
the  doctrine  in  question,  by  which  a 
child  en  veidre  sa  mere  is  to  be  treated 
as  existing  for  many  purposes — for 


all  purposes  other  than  descent  at 
common  law  as  regards  rents 
during  the  intermediate  period — is 
one  which  is  applicable,  not  only 
where  it  is  to  the  advantage  of  the 
child  to  apply  it,  or  where  it  is 
immaterial  to  the  child  whether  it 
is  applied  or  not,  but  also  where  it 
is  to  the  disadvantage  of  the  child 
to  apply  it.  It  appears  to  mo  that 
the  doctrine  is  a  general  one."  The 
decision  in  this  case  was  afiii'med 
by  the  Court  of  Appeal,  [1903]  2 
Ch.  411. 

(d)  Broivn  v.  Farndell,  Garth.  52; 
Bac.  Abr.  tit.  Exors.  I.  5. 

(e)  Davers  v.  Dewes,  3  P.  Wms. 
49,  note  (D) ;  Palmer  v.  Gerrard, 
Prec.  Chan.  21. 

(/)  Wahh  V.  Walsh,  1  Eq.  Ca. 
Abr.  249,  pi.  7 ;  Bowers  v.  Little- 
ivood,  1  P.  Wms.  595,  by  Lord 
Parker ;  Davers  v.  Dewes,  4  P. 
Wms.  50,  by  Lord  King ;  Bac.  Abr. 
Exors.  I.  3  ;  Toller,  374. 

((/)  Lockyer  v.  Vade,  Barnardis- 
ton,  Ch.  444  (Lord  Hardwicke) ;  Be 
Boss's  Trust,  L.  R.  13  Eq.  286 
(Wickens,V.-0.);  BeNatt,^!  Q.T>. 
517  (North,  J.);  Valentine  v.  Fitz- 
simmons,  [1894]  1  I.  E.  94  (Porter, 
M.  E.).  See  also  note  of  Mr. 
Joshua  Williams  in  the  4th  edit, 
of  Watkins  on  Descents,  p.  259, 

l2 
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3.  Wtere 
some  of  the 
intestate's 
children  are 
dead,  having 
left  children. 


Advance- 
ment : 

Exclusion  of 
such  children 
as  have  any 
land  by  settle- 
ment or  have 
been  advanced 
by  portion : 


Thirdly,  where  some  of  the  intestate's  children  are  living, 
and  some  dead,  and  such  as  are  dead  have  each  of  them  left 
children.  In  this  case,  the  children  of  the  deceased  children 
take  per  stirpes,  that  is  to  say,  not  in  their  own  right,  but  by 
representation.  Thus,  for  example,  if  a  father  have  three 
children,  John,  Mary,  and  Henry,  and  John  die,  leaving  four 
children,  and  Mary  die,  leaving  two,  and  Henry  alone  survive 
the  father;  on  the  death  of  the  father  intestate,  one-third 
shall  be  allotted  to  Henry,  one-third  to  John's  four  children, 
and  the  remaining  third  to  Mary's  two  children  ;  for  these 
grandchildren  are  entitled  as  representing  their  respective 
parents  (A) . 

The  end  and  intent  of  the  statute  was  to  make  the  provisions 
for  all  the  children  of  the  intestate  equal,  as  near  as  could  be 
estimated  (?■).  Accordingly,  the  5th  section  of  the  statute  pro- 
ceeds to  provide,  that  no  child  of  the  intestate,  except  his  heir- 
at-law,  who  shall  have  any  estate  in  land  by  the  settlement  of 
the  intestate,  or  who  shall  be  advanced  by  the  intestate  in  his 
lifetime  by  pecuniary  portion,  equal  to  the  distributive  shares  of 
the  other  children,  shall  participate  with  them  in  the  surplus ; 
but  if  the  estate  so  given  to  such  child  by  way  of  advancement 
be  not  equivalent  to  their  shares,  then  that  such  part  of  the 
surplus  as  will  make  it  so  shall  be  allotted  to  him  or  her  [k). 

This  just  and  equitable  provision  has  been  also  said  to  be 
derived  from  the  coUatio  ho)iorum  of  the  imperial  law ;  which  it 
certainly  resembles  in  some  points,  though  it  differs  widely  in 
others :  But  it  may  not  be  amiss  to  observe,  that  with  regard  to 
goods  and  chattels,  this  was  part  of  the  ancient  custom  of 
London,  of  the  province  of  York,  and  of  the  sister  kingdom 
of  Scotland;  and  with  regard  to  the  lands  descending  in  co- 


and  Mr.  Hargrave's  Jurisconsult 
Exercitations,  Vol.  I.,  p.  271,  re- 
ferred to  in  the  judgment  of 
North,  J.,  in  Re  Natt,  uhi  supra. 
The  question  depends  on  the  con- 
struction of  the  statute.  The  view 
of  thcHo  learned  judges  necessitates 
the  application  of  the  5th  section 
of  the  statute  to  a  case  where  the 
intestate  loaves  no  living  children, 
but  only  legal  representatives  of 
such  children,  and  the  reading  of 
thoword  "child"  in  tho  7th  sec- 
tion   as    meaning    "child    living 


either  in  person  or  in  its  descend- 
ants." This  view  also  seems  to 
involve  reading  the  word  "and" 
in  the  2nd  paragraph  of  the  5th. 
section,  where  it  follows  the  words 
"  amongst  the  children  of  such 
persons  dying  intestate,"  as  mean- 
ing "or." 

(70  Bac.  Abr.  tit.  Exors.  I.  3  ; 
Toller,  374. 

(»■)  Edwards  v.  Freeman,  2  P. 
Wms.  439,  440,  by  Sir  Joseph 
Jckyll. 

(/c)  2  Black.  Com.  516. 
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parcenary,  that  it  has  always  been,  and  still  is,  the  common  law 
of  England,  under  the  name  of  Iwichpot  (/). 

This  provision  applies  only  to  the  distribution  of  the  estates 
of  intestate  fatlicrs :  And  therefore  if  a  mother  being  a  widow 
advances  a  child,  and  dies  intestate,  leaving  many  children,  the 
child  advanced  shall  not  bring  what  he  received  from  his  mother 
into  hotchpot :  This  was  decided  by  Lord  King,  C,  on  the 
principle,  that  the  statute  was  grounded  on  the  custom  of 
London,  which  never  affected  a  widow's  personal  estate,  and 
that  the  Act  seems  to  include  those  alone  within  the  clause  of 
hotchpot  who  are  capable  of  having  a  wife  as  well  as  children, 
which  must  be  husbands  only  (w). 

The  statute  takes  nothing  away  that  has  been  given  to  any  of 
the  children,  however  unequal  that  may  have  been  :  How  much 
soever  it  may  exceed  the  remainder  of  the  personal  estate  left 
by  the  intestate  at  his  death,  the  child  may,  if  he  pleases,  keep 
it  all ;  if  he  be  not  contented,  but  would  have  more,  then  he 
must  bring  into  hotchpot  what  he  has  before  received :  This 
manifestly  seems  to  be  the  intention  of  the  Act,  grounded  upon 
the  most  just  rule  of  equity,  equality  {n). 

The  provision  of  sect.  5  of  the  statute  applies  only  to  the  case 
of  actual  intestacy ;  and  where  there  is  an  executor,  and  conse- 
quently a  complete  Will,  though  the  executor  may  be  declared 
a  trustee  for  the  next  of  kin,  they  take  as  if  the  residue  had  been 
actually  given  to  them  (o) .     The  provision,  however,  applies  to  an 

(/)    2    Black.    Com.    517;    post,  v.  Freeman,  2  P.  Wms.  440,  446; 

p.    1243,   n.   [h).       "  It  seemeth,"  Steiuart  v.  Stewart,   15  C.  D.  539, 

says   Littleton    (sect.    267),    "that  543.      Sir  W.    Grant  adds  to   his 

this  word   '  Hotchpot '  is  in  Eng-  statement  as  contained  in  the  above 

lish  a  pudding;  for  in  a  pudding  text:  "  Therefore  the  child  advanced 

is    not    commonly  put   one  thing  by  her  father  in  his  life  could  not 

alone,    but  one  thing  with   other  be  called  on  to  bring  her  share  into 

things  together":    2  Black.   Com.  hotchpot."     But  it  was  pointed  out 

190.      See   Fox   v.   Fox,  L.  E.   11  by  Jessel,    M.    E.,    in    Stewart  v. 

Eq.  142  ;    Heivitt  v.  Jardine,  L.  E.  Stewart,   15  0.  D.   at  p.   543,   that 

14  Eq.  58 ;    Limpus  v.  Arnold,  15  the  law  is   different  from  what  it 

Q.  B.  D.  300,  as  to  the  effect  of  a  was  supposed  to  be  in  Sir  William 

hotchpot  clause  in  a  Will.  Grant's  time,  which  was  that  ad- 

(m)  Holt  V.  Frederick,  2  P.  Wms.  vancement  did  not  apply  to  a  share 

357;    Bennet  v.   Bennet,   10  C.   D.  of  residue.    Whenever  the  executor 

474.  is  to  be  deemed  trustee  for  children 

{n)  By  Lord  Eaymond,  in  Ed-  as  persons  entitled  under  the  Statute 

tvards  v.  Freeman,  2  P.  Wms.  443.  of  Distributions,  in  respect  of  any 

(o)  By  Sir  W.  Grant  in  Walton  residue   not  expressly  disposed  of 

v.  Walton,  14  Yes.  324  ;    Edwards  (see  1  Will.  IV.  c.  40,  ante,  p.  1218), 
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intestacy  occasioned  by  a  Will  becoming  wholly  inoperative  in 
consequence  of  the  death  of  the  solo  executor  and  legatee  in 
the  lifetime  of  the  testator,  as  well  as  to  an  intestacy  occasioned 
by  the  non-existence  of  any  Will  (;:»). 

If  a  child,  who  has  received  any  advancement  from  his  father, 
shall  die  in  his  father's  lifetime,  leaving  children,  such  children 
shall  not  be  admitted  to  their  father's  distributive  share,  unless 
they  bring  in  his  advancement;  since,  as  his  representatives,  they 
can  have  no  better  claim  than  he  would  have  had,  if  living  {q). 

Advances  were  formerly  chargeable  with  interest  at  4  per 
cent,  from  the  testator's  death  (r),  but  it  would  seem  that  the 
proper  rate  now  is  3  per  cent,  (■s) . 

A  child  advanced  in  part  shall  bring  in  his  advancement  only 
among  the  other  children ;  for  no  benefit  shall  accrue  from  it  to 
the  widow  (/) . 


since  the  cliilcLren  take  in  the  same 
shares  and  in  the  same  way  as  they 
woukl  have  taken  under  the  statute, 
there  seems  no  good  reason,  in 
ascertaining  the  shares  in  which 
they  take,  to  disregard  the  provi- 
sions of  the  statute  as  to  taking 
into  account  advances.  Buckley,  J., 
in  Re  Ford,  [1902]  1  Ch.  218,  222 
(affd.  on  appeal,  [1902]  2  Ch.  605), 
says:  "I  confess  I  have  a  great 
diflBculty  in  seeing  how,  if  you  are 
to  apply  the  statute  at  all,  you  can 
do  so  and  not  give  to  a  child  that 
which  the  statute  gives  it,  namely, 
an  equal  share  or  such  sum  as, 
with  an  advance  made  in  the  tes- 
tator's lifetime,  will  make  up  a 
share  equal  to  the  other  chUdi-en." 

{p)  Re  Ford,  uhi  supra. 

('/)  Proud  V.  Turner,  2  P.  Wms. 
560.  In  Re  Scott,  [1903]  1  Ch.  1, 
the  same  principle  was  held  to 
apply  to  the  case  of  a  gift  over  by 
"Will  to  gi-andchildren  of  the  share 
of  a  child  dying  in  the  testator's 
lifetime,  since  the  grandchildren 
could  take  only  that  which  their 
parent  would  have  taken. 

(r)  Hteivart  v.  Stewart,  15  C.  D. 
639. 

(fl)  Re  Whiteford,    [1903]   1   Ch. 


889,  895,  i-)er  Buckley,  J.  "The 
principle,  I  apprehend,  is  that  when 
one  person  is  paid  before  another 
you  charge  him  with  interest  at  the 
rate  which  you  apprehend  he  would 
have  obtained  if  he  had  had  the 
money  and  invested  it.  In  ascer- 
taining what  that  rate  is,  you  ought 
to  give  him  the  credit  of  being  a 
person  of  reasonable  prudence  and 
caution  and  not  a  rash  investor. 
The  reasonable  I'ate  to  be  charged 
is  that  which  he  could  command 
by  making  an  investment  without 
undue  risk.  The  recipient  of  the 
advance  is  not  to  be  treated  as  a 
wrong-doer  or  as  a  person  who  will 
not  act  with  reasonable  prudence. 
It  seems  to  me  that  3  per  cent,  is 
the  rate  which  ought  to  be  charged. 
The  rule  as  to  3  per  cent,  has  been 
followed  in  several  cases — in  In  re 
Goodenough,  [1895]  2  Ch.  537,  in 
applying  the  rule  in  In  re  Earl  of 
ChesterfiehVs  Trusts,  24  C.  D.  643  ; 
in  In  re  Barclay,  [1899]  1  Ch.  674, 
in  charging  ti'ustees  with  sums  re- 
ceived and  retained  by  them  ;  and 
inRowlls  V.  Bebb,  [1900]  2  Ch.  107,  as 
between  tenant  for  Life  and  remain- 
derman." Cf.  ante,  p.  1123,  n.  (m). 
(t)  Kircudbright  v.  Kircudbright, 
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It  will  be  convenient  to  consider  this  subject  further  :   1.  "With  i.  Children 
respect  to  children  who  have  any  land  by  settlement  of  the  in-  by  settlement: 
testate.     2.  With  respect  to  children  who  have  been  advanced 
by  pecuniary  portions. 

The  statute  extends  not  only  to  land,  freehold  and  copyhold, 
settled  on  a  younger  child  by  the  father,  but  also  to  charges 
upon  land  for  such  child  {u)  :  So  if  a  father  settle  a  rent  out  of 
his  lands  on  a  younger  child,  this  is  within  the  statute  (./')  :  and 
so  is  a  reversion  settled  on  any  child  but  the  heir  (y) . 

Land  claimed  by  marriage  settlement  has  been  held  an 
advancement  within  the  statute :  but  land  devised  by  the  father 
to  a  younger  child  is  not  to  be  so  considered :  for  a  provision  to 
be  brought  into  hotchpot  must  be  such  as  is  made  by  an  act  in 
the  intestate's  lifetime,  and  not  by  Will  (s). 

In  respect  to  Borough-English  lands,  which  descend  to  the 
youngest  son,  it  was  once  held  that  he  should  allow  for  them,  on 
the  ground  that  the  statute  intended  merely  to  provide  for  the 
heir  of  the  family,  that  is,  the  heir  by  the  common  law,  and  not 
one  who  is  heir  only  by  custom  in  some  particular  places  {a). 
But  that  decision  has  been  overruled,  and  it  is  now  settled,  that 
such  youngest  son  shall  have  an  equal  share  of  the  distribution 
with  the  other  children,  without  regard  to  this  species  of  estate ; 
for  although  the  exception  in  the  statute  extends  only  to  the 
eldest  son,  yet  no  law  exists  to  oblige  the  heir  in  Borough- 
English  to  bring  in  his  lands:  The  statute  contains  no  such 
requisition :  It  speaks  merely  of  such  estate  as  a  child  hath 
by  settlement,  or  by  advancement  of  the  intestate  in  his  life- 
time [h). 

Money  laid  out  by  the  intestate  on  repairs  of  houses,  which 
had  been  given,  but  not  conveyed,  by  him  to  his  eldest  son,  and 
which  had  therefore  descended  on  him  as  heir-at-law,  has  been 
held  not  to  be  an  advancement   to  be  brought  into  hotchpot 

8  Ves.    5],    64.     So  too  if   a  Will  (2)  By  Sh-  J.  Jekyll,  ihkl.  440; 

contains  a  hotclipot  clause,  ^^ri/zia  Tivisden   v.    Ttvisden,    9  Ves.   425, 

facie  tlie  widow  cannot  claim  any  462,  by  Lord  Eldon. 

benefit     tbereunder     against     the  (a)  By  Sir  J.  Jekyll,  M.  E.,  in 

cbildi'en  :    Steivart   v.    Steiuart,    15  Fratt  v.  Pratt,  2  Stra.  935. 

C.  D.  539.     See  also  Meinertzagen  (h)  By  Lord  Talbot  in  Lutwyche 

V.  Walters,  L.  E.  T  Ch.  670.  v.  Lutwyche,  Cas.  temp.  Talb.  279. 

{u)  By  Sir  Joseph   Jekyll,   Ed-  As  to  whether  a  coparcener  is  boimd 

wards  v.  Freeman,  2  P.  Wms.  441.  to   bring  land  into   hotchpot,   see 

(x)  Ihkl.  Dillon  v.  Coppin,  4  M.  &  Cr.  647 ; 

(?/)  Ibid.  442.  and  see  ante,  p.  1241. 
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2.  Children 
■who  have  been 
advanced  by- 
pecuniary 
portions : 


what  is  con- 
sidered an 
advancement 
out  of  the 
personal 
estate : 


under  the  statute :  though  it  would  liavo  boc;n  otherwise  if  the 
father  in  his  lifetime  had  irrevocably  parted  with  the  estate  by 
a  conveyance  to  the  son,  and  afterwards  given  liira  a  sura  of 
money  to  ameliorate  it  {c) . 

2.  With  regard  to  children  who  have  been  advanced  by 
pecuniary  portions.  By  the  provisions  of  the  statute,  although 
the  heir-at-law  shall  not  abate  in  respect  of  the  land  which  came 
to  him  by  descent,  or  otherwise  from  the  intestate,  yet  if  he  hath 
had  any  advancement  from  his  father  out  of  his  personal  estate, 
he  shall  abate  for  it  in  the  same  manner  as  the  other  children  id) : 
And  were  it  merely  the  use  of  furniture  for  his  life,  it  shall  be 
regarded  as  an  advancement  pro  ianto{e).  Co-heiresses  shall 
also,  it  seems,  bring  in  such  advancement,  not  being  land  (/), 
as  they  may  have  respectively  received  from  their  father,  before 
they  shall  be  entitled  to  their  distributive  share  ;  agreeably  to 
the  principle  of  the  Act,  and  to  the  object  of  a  just  and  impartial 
father  to  promote  an  equality  among  his  children  {g) . 

It  remains  to  consider  what  is,  and  what  is  not,  to  be  regarded 
as  an  advancement  out  of  the  personal  estate  of  the  father,  so  as 
to  exclude  a  child  from  a  distributive  share  of  the  whole  or  part 
of  the  residue. 

A  provision  made  for  a  child  by  a  settlement,  whether 
voluntary,  or  for  a  good  consideration,  as  that  of  marriage,  is 
such  an  advancement  iji) . 

It  is  not  requisite,  to  constitute  an  advancement,  that  the  pro- 
vision should  take  place  in  the  father's  lifetime  (/).  If  by  deed 
he  settle  an  annuity,  to  commence  after  his  death,  on  one  of  his 
children,  it  is  an  advancement  (Z-).  So  a  portion  secured  to  the 
child,  although  mfuiuro,  is  an  advancement  (/).  Thus  a  portion 
for  a  daughter,  to  be  raised  out  of  land,  on  her  attaining  the 
age  of  eighteen,  or  the  day  of  her  marriage,  was  held  to  be  an 
advancement    to    her    when    she    married,   although   she   was 


(c)  Sjnilh  v.  Smith,  5  Ves.  721. 

{d)  Pratt  v.  Pratt,  Fitzgib.  285 ; 
Com.  Dig.  Admon.  (H.);  4  Burn, 
E.  L.  397,  8th  edit.  ;  Smitli  v. 
Smith,  5  Ves.  721. 

(fi)  Pratt  V.  Pratt,  Fitzgib.  285 ; 
Com.  Dig.  Admon.  (H.) ;  Kircud- 
hri(/ht  V.  Kircudhrifjht,  8  Ves.  51. 

(/)  See  Dillon  v.  Coppin,  4  M. 
&  Cr.  647. 


(g)  4  Bum,  E.  L.  397,  8th  edit. ; 
ToUer,  378. 

(//)  Edwards  v.  Freeman,  2  P. 
Wms.  440,  441 ;  Phiney  v.  Phiney, 
2  Vern.  638. 

(/)  Edivards  v.  Freeman,  2  P. 
Wms.  445. 

(/.')  Ibid.  442  ;  Swinb.  Pt.  3,  s.  18, 
pi.  25. 

(/)   Ihid.  445. 
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under  that  age,  and  unmarried,  at  the  time  of  the  intestate's 
death  (w). 

A  portion,  which  was  at  first  contingent,  shall  clearly  be  con- 
sidered an  advancement,  when  the  contingency  has  happened  {n). 
And  it  seems  that  a  portion,  even  while  contingent,  being  capable 
of  valuation,  may  be  brought  into  hotchpot  (o)  :  or  the  Court 
may  order,  that  in  case  the  contingency  shall  happen,  the  portion 
shall  be  so  distributed  as  to  make  the  rest  of  the  children  equal 
with  the  child  on  whom  it  was  settled  {p)  :  But  the  contingency 
must  be  so  limited  as  necessarily  to  arise  within  a  reasonable 
time  ;  as  in  the  case  stated  above,  where  the  portion  was  secured 
to  the  daughter,  on  her  attaining  the  age  of  eighteen,  or  on  her 
marriage  {q). 

Where  a  father  makes  a  provision  for  a  son  on  his  marriage, 
all  the  limitations  in  such  settlement  to  the  wdfe  and  children 
of  such  son  must  be  considered  as  part  of  that  advancement ; 
and  it  is  not  the  son's  estate  for  life  only  that  ought  to  be 
valued,  and  brought  into  hotchpot  (/•). 

With  respect  to  the  sort  of  benefit  which  shall  constitute  such 
advancement,  it  has  been  held,  that  if  a  father  buy  for  a  son  an 
advowson,  or  any  other  ecclesiastical  benefice,  or  if  ho  buy  him 
any  office,  civil  or  military,  these  are  to  be  considered  as 
advancements,  either  partial  or  complete,  according  to  the  com- 
parative value  of  the  estate  to  be  distributed  (s) .  And  although 
the  office  be  only  at  will,  as  a  gentleman  pensioner's  place  (/),  or 
a  commission  in  the  army  [u),  it  is  to  be  regarded  in  the  same 
light. 

An  annuity  is  an  advancement  to  be  brought  into  hotch- 
pot {x),  or  rather  may  be  so,  for  an  annuity  is  not  an  advance- 
ment if  given  by  way  of  maintenance  of  an  infant  {y),  viz.,  the 
value  at  the  date  of  the  grant ;  or,  if  it  has  ceased,  the  payments 
received,  at  the  option  of  the  child  (::) . 

{m)  Edwards   v.  Freeman,   2   P.  317,  note  to  Pusey  v.  Desbouverie. 
Wms.  435.  {t)  Norton  v.  Norton,  3  P.  Wms. 

(«)  Ibid.  442.  317,  note. 

(o)  Ibid.  442,  449  ;  Toller,  377.  {u)  Kircudbright  v.  Kircudbright, 

(2))  Ibid.UQ;  Toller,  378.  8  Yes.   63;    Boyd  v.   Boyd,   L.  E. 

{q)  Edwards    v.    Freeman,    2    P.  4  Eq.  305 ;   Taylor  v.  Taylor,  L.  E. 

Wms.  440,  445,  449  ;  Toller,  378.  20  Eq.  155. 

(r)    WeyJand  v.    Weyland,  2  Atk.  {x)  Swinb.  Pt.  3,  s.  18,  pi.  29. 

635.     See  DiUon  v.  Coppin,  4  M.  &  {y)  Ilatfieldy.  Minet,  8  C.  D.  136. 

Cr.  647,  669.  (z)  Kircudbright  v.  Kircudbright, 

(s)  Sender  v.  Eose,  3  P.  Wms.  SVes.  51. 
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In  a  case  where  a  father  lent  tlie  sum  of  10,000/.  to  his  son, 
to  assist  him  in  forming  a  partnership  in  tlio  business  of  a  sugar- 
refiner,  and  took  his  promissory  note  for  the  repayment  of  that 
sum  on  demand :  It  appeared,  that  it  was  in  consequence  of  the 
urgent  desire  of  the  intestate  that  the  son  engaged  in  the 
business ;  and  that  finding  it  was  a  losing  concern  he  became 
desii'ous  of  retiring  from  it,  but  that  the  father  urged  him  to 
continue  it ;  that  at  the  earnest  entreaty  of  the  intestate,  he, 
with  much  reluctance,  continued  the  business,  and  sustained 
heavy  losses  in  it :  The  father  on  his  deathbed  caused  the  pro- 
missory note  to  be  burned,  and  died  intestate  :  Sir  John  Leach, 
M.  E.,  held,  that,  although  the  circumstances  under  which  the 
note  had  been  destroyed  amounted  to  an  equitable  release  of  the 
debt,  yet  that  the  sum  wliich  remained  due  upon  it  must  be 
considered  an  advancement  to  the  son  {a) .  Any  sum  of  con- 
siderable amount  paid  out  of  the  common  fund  of  a  family  to  or 
for  the  benefit  of  a  child  is  an  advancement  within  the  meaning 
of  the  Statute  of  Distributions.  Thus  a  premium  upon  the 
occasion  of  a  son  being  articled  to  an  attorney  ib)  :  a  sum  paid 
for  the  purchase  of  a  commission  in  the  army  for  a  son  (c)  : 
sums  paid  by  a  father  to  a  son  to  enable  him  to  pay  his 
debts  {(l) :  the  payment  of  the  admission  fee  to  one  of  the  Inns 

(a)  Gilbert  v.    Wefherell,  2   Sim.  a  testamentary  instrument  by  de- 

&  Stu.  254.     In  the  case  of  Smith  clarations  not  testamentary.     But 

V.    Conder,  9   C.  D.   170,  where  a  it   is    submitted    that    the    letter, 

testator,  who  died  in  1874,  by  his  together  with  the  promissory  note, 

Will  in  1864  gave  the  residue  of  was  evidence  of  satisfaction  of  the 

his  property  to  trustees  to  divide  advance.     The  note  was  not,  as  in 

amongst  his  six  children  equally,  Gilbert  v.  Wether eU,  given  with  the 

and  directed  that  the  sums  of  money  advance. 

advanced  to  them  in  his  lifetime  {h)  Boyd  v.  Boyd,  L.  E.  4  Eq. 

should  be  brought  into  hotchpot,  305. 

Hall,    V.-C,   held    that    a    letter  {c)  Ibid.;  Taylor  \.  Taylor,  Jj-B. 

written  by  the  testator  to  one  of  20  Eq.  155. 

his  sons  in  1S73,  whereby  he  stated  (c?)  Boyd  v.  Bo7/d,   L.  E.  4  Eq. 

that  if  he  would  give  the  testator  305  ;    Auster  v.  Poivell,  31   Beav. 

a  promissory  note  for  a  sum  men-  583 ;    1    De   G.    J.    &   S.    99  ;    Pie 

tioncd  less  than  the   amount  ad-  Blockley,  29  C.  D.  250.    This,  how- 

vanced  to  the  son  he  would  write  ever,  was  held  by  Jessel,  M.  E., 

off  the  balance,  was  inadmissible  not  to  be  an  advancement :  Taylor 

in   evidence,   inasmuch   as   it  was  v.  Taylor,  ubi  supra.     In  i?e  Scott, 

not    sought    thereby    to     rebut    a  [1903]  1  Ch.  1,  the  Court  of  Appeal 

presumption,   but   to    displace   an  preferred  the  view  taken  by  Jessel, 

oxproes    declaration    contained    in  M.  E.,  in  Taylor  v.  Taylor — that  a 
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of  Court  in  the  case  of  a  son  intended  for  tlie  Bar  {e)  :  the  price 
of  the  outfit  of  a  son  entering  the  army  (/)  :  the  price  of 
plant  and  machinery  and  other  payments  to  start  a  child  in 
business  {g)  :  have  been  held  to  be  advancements. 

On  the  other  hand,  small  inconsiderable  sums  of  money  given  wheat  shall  not 
to  a  child  by  the  father,  or  mere  trivial  presents  he  may  make  advancement. 
to  a  child,  as  of  a  gold  watch,  or  wedding  clothes,  shall  not  be 
deemed  an  advancement  (A)  :  nor  shall  money  expended  by  the 
father  for  the  maintenance  of  a  child,  nor  given  to  bind  him"  an 
apprentice,  nor  laid  out  in  his  education  at  school,  at  the  uni- 
versity, or  on  his  travels  (/). 

It  is  presumed,  indeed,  that  a  distinction  must  be  made  when 
a  considerable  sum  of  money  is  advanced  by  the  father  with  the 
child  as  a  premium  for  instruction,  and  not  merely  as  a  com- 
pensation for  maintenance,  and  that  the  former  sum  is  in 
strictness  liable  to  be  brought  into  hotchpot  {k) .  In  allusion 
to  this  distinction,  it  is  conceived  that  Lord  Hardwicke  ex- 
pressed himself  in  Morris  v.  BurrougJis  (/)  :  "  I  should  think," 
said  his  Lordship,  "  that  if  a  father  should  give  money  to  put  a 
son  out  apprentice,  or  advance  him  in  life  by  setting  him  up  in 
trade,  &c.,  that  would  have  the  same  effect,"  i.e.,  will  be  a 
satisfaction  of  the  custom,  or  must  be  brought  into  hotchpot,  as 
the  case  may  happen  to  be. 

sum  expended  by  a  father  in  paying  {i)  Swinb.  Pt.  3,  s.  18,  pi.  19; 
his  son's  debts  is  not  necessarily  an  Bac.  Abr.  tit.  Exors.  (K.).  See 
advance  to  the  son  by  way  of  also  To;/?or  v.  ra?//cir,  L.  E.  20Eq., 
portion,  but  may  be  regarded  as  a  155,  where  Sir  Gr.  Jessel,  M.  E., 
temporary  assistance — to  the  view  was  of  opinion  that  nothing  was 
taken  by  Wood,  V.-C,  in  Boyd  v.  an  advancement  unless  given  on 
Boyd,  and  by  Pearson,  J.,  in  Re  marriage  or  to  establish  the  child 
BlocMey.  in  life,  and  accordingly  he  there 
(e)  Taylor  v.  Taylor,  ubi  supra.  held  that  (1)  jjayment  of  a  fee  to  a 
(/)  Taylor  v.  Taylor,  uhi  supra.  special  j^leader  in  the  case  of  a  son 
But  qucere :  Boyd  v.  Boyd,  L.  E.  4  intended  for  the  Bar ;  (2)  price  of 
Eq.  305.  outfit  and  passage  money  of  an 
(gr)  Taylor  v.  Taylor,  ttbi  supra.  officer  and  his  wife  on  going  out 
{h)  3  P.  Wms.  317,  note  to  Pwse?/  to  India  with  his  regiment;  (3) 
v.  Deshouverie ;  Elliott  v.  Cvllier,  1  payment  of  debts  incurred  by  an 
Ves.  Sen.  16;  *S'.  C,  3  Atk.  528.  officer  in  the  army ;  (4)  assisting  a 
Nor,  says  Swinburne,  money  in  his  clergyman  in  paying  his  house- 
purse  to  spend  among  his  equals,  keeping  and  other  expenses,  were 
or  buy  him  suits  of  apparel,  or  not  advancements.  SeeaH<e,p.  1246, 
books,  or  armour  for  the  service  of  note  {d). 

Hs  country :   Swinb.  Pt.  3,  s.  18,  {k)  2  Eop.  Husb.  &  Wife,  12. 

pi.  30.  (0  1  Atk.  403. 
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A  provision  which  a  father  may  make  for  his  child  by  Will, 
in  a  ease  where  the  testator  dies  intestate  as  to  part  of  his 
personal  estate,  shall  not  be  brought  into  hotchpot  {tn).  Such  a 
provision  as  shall  be  construed  an  advancement  must  result 
from  a  complete  act  of  the  intestate  in  his  lifetime  {n),  by  which 
he  divested  himself  of  all  property  in  the  subject :  though,  as  it 
has  just  appeared,  it  is  not  requisite  that  it  should  take  effect  in 
possession  till  after  his  death  (o) .  Still  less  shall  property  given 
or  bequeathed  to  the  child  by  any  other  person  be  so  denomi- 
nated {}))  :  and  least  of  all  shall  a  fortune  of  his  own  acquisition, 
however  great  {q). 


Who  arc  the 
next  of  kin : 


right  of  the 
father : 


SECTION  IV. 

The  Rights  of  the  Next  of  Kin  of  the  Intestate  under  the 
Statute  of  Distributions. 

The  6th  section  of  the  statute  provides,  that  in  case  there  be  no 
children  or  legal  representatives  of  them,  in  existence,  a  moiety 
of  the  intestate's  estates  shall  be  allotted  to  his  widow,  and  the 
residue  shall  be  distributed  equally  among  his  next  of  kin  in 
equal  degree,  and  their  representatives  (r)  ;  and  by  the  7th 
section,  in  case  there  be  neither  wife  nor  children,  then  all  the 
estate  shall  be  distributed  among  the  next  of  kin,  in  equal 
degree  ;  but  the  same  section  enacts,  that  there  shall  be  no 
representations  admitted  among  collaterals  after  brothers'  and 
sisters'  children. 

The  next  of  kin  referred  to  by  the  statute  are  to  be  ascer- 
tained by  the  same  rules  of  consanguinity,  as  those  which 
determine  who  are  entitled  to  letters  of  administration  (s). 
These  rules  have  been  already  considered  in  a  former  part  of 
this  Treatise  [t] ;  but  it  may  be  convenient  to  repeat  in  this 
place  some  of  their  results. 

Wlien  a  child  dies  intestate,  without  wife  or  child,  leaving 
a  father,  the  latter  is  entitled  as  the  next  of  kin,  in  the  first 


(m)  Walton  v.  Walton,  14  Ves. 
324  ;  and  see  ante,  p.  1241. 

(n)  Edwards  v.  Freeman,  2  P, 
Wms.  440 ;  Toller,  380. 

(o)  Ante,  p.  1244 ;  ToUer,  380. 

Ip)  Swinb.  Pt.  3,  s.  18,  pi.  18; 
Bac.  Abr.  tit.  Exore.  (K.);  Toller, 
380. 


{q)  Swinb,  Pt.  3,  s.  18,  pi.  18; 
Bac.  Abr.  tit.  Exors.  (K.). 

(r)  But  see  the  Intestates'  Estates 
Act,  1890,  ante,  p.  1232. 

(s)  Lloyd  V.  Tench,  2  Ves.  Sen. 
214;  2  Black.  Com.  515;  ToUer, 
381 ;  4  Burn,  E.  L.  280,  8tli  edit. 

{t)  Ante,  p.  328  et  seg. 
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degree,  to  the  whole  of  the  personal  estate  of  the  intestate, 
exclusive  of  all  others  {ii) . 

If  a  man  dies  intestate,  without  a  child,  but  leaving  a  widow, 
and  a  father,  then  the  personal  estate  shall  go  in  moieties 
between  the  widow  and  father,  subject  to  the  widow's  primary 
right  under  the  Intestates'  Estates  Act,  1890  (,r). 

So  with  respect  to  the  mother ;  before  the  statute  of  1  Jac.  II.  right  of  the 
c.  17,  if  a  child  died  intestate,  without  a  wife,  child,  or  father,  ^  j^    jj 
his  mother  was  entitled,  as  his  next  of  kin,  in  the  first  degree  c.  17: 
to  his  whole  personal  estate :  But  by  that  statute,  sect.  7,  it  is 
enacted,  *'  that  if  after  the  death  of  a  father,  any  of  his  children  the  brothers 
shall  die  intestate,  without  wife  or  children,  in  the  lifetime  of  shall  share 
the  mother,  every  brother  and  sister,  and  the  representatives  of  with  the 
them,    shall  have    an  equal   share  with   her."     The   principle 
of  this  provision  i;^,  that  otherwise  the  mother  might  marry,  and 
transfer  all  to  another  husband  {i/). 

This  statute  as  well  as  the  Statute  of  Distributions,  was 
described  by  Lord  Hardwicke  as  very  incorrectly  penned  (s) ; 
and  several  questions  have  arisen  upon  the  construction  of  this 
section  of  it.  In  Keihcaij  v.  KeUicay  (a) ,  the  intestate  left  no  they  shall 
child,  but  a  wife,  a  mother,  three  brothers  and  sisters,  and  two  mot^her^  ^ 
nieces,  the  children  of  a  deceased  brother :  It  was  insisted,  on  although  the 
the  part  of  the  mother,  that  the  case  was  not  within  the  statute 
of  1  Jac.  II.  c.  17,  s.  7,  because  here  the  intestate  left  a  wife ; 
whereas  the  statute  was  only  meant  to  operate  where  the  mother, 
before  the  making  of  it,  would  have  gone  off  with  the  whole 
personal  estate,  and  it  was  urged,  on  her  behalf,  that  the  words 
of  the  statute  "  without  wife  or  children,"  must  be  understood 
"  without  wife  a)id  children ;"  for  it  could  not  possibly  be 
intended  in  the  disjunctive,  i.e.,  that  in  eif/ier  case  the  brothers 
and  sisters  should  share  with  their  mother,  inasmuch  as  if,  after 
the  death  of  the  father,  the  child  should  die  unthout  tvife,  but 
leaving  children,  they  would  clearly  take  the  whole,  to  the 
exclusion  of  the  intestate's  brothers  and  sisters :  But  Lord 
Chancellor  King  decreed  that  the  wife  of  the  intestate  should 

(w)  Blackhorough  v.  Davis,   1  P.  Wms.  49,  by  Lord  Holt. 
Wms.  51 ;  ante,  p.  332. 

[x)  Rett  way    v.    Keiiway,    Gilb.  _    '             -^                     -^ 
Eq.  Cas.  190,  per  curiam.     See  the 

effect  of  the  Intestates'  Estates  Act,  («)  2  P.  Wms.  344  ;  ;S'.  C,  Gilb. 

ante,  p.  1232.  Eq.  Cas.  189;  2  Stra.  710;    2  Eq. 

(y)  Blackhorough  v.  Davis,   1  P.  Cas.  Abr.  441,  442. 
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have  one  moiety,  and  his  mother  sliould  come  in  f<jr  no  more 
than  her  share  of  the  other  moiety  with  the  intestate's  brothers 
and   sisters,    and   the   two   nieces,    the   representatives   of    the 
deceased  brother  :  And  his  Lordship  laid  down,  that  the  inten- 
tion of  the  statute  was,  in  prejudice  of  the  mother,  that  in  every 
case  where,  before  the  statute,  she  would  have  had  the  whole, 
the  deceased  child's  brothers  and  sisters  should  come  in  equally 
with  the  mother  as  to  the  whole ;  and  where,  before  the  statute, 
the  mother  would  have  been  entitled  to  the  half,  the  deceased 
child's  brothers  and  sisters  should  now  come  in  for  a  share  of 
that  moiety, 
though  there        In  Stanley  Y.  Stanley  {h),  the  intestate  left  a  wife,  a  mother, 
of  tTe^ntes-^   and  several   nephews  and  nieces,  the  children   of   a  deceased 
tate  living,       brother  :  Besides  raising  the  objections  taken  in  the  above  case 
nephews,  &c.,  of  Keilicay  V.  Keilway,  it  was  insisted,  on  the  part  of  the  mother, 
share^wUh       ^^^^  ^^®  words  of  the  statute  of  James  are  in  the  conjunctive, 
their  grand-     "  every  brother  and  sister  and  the  rej)resentatives  of  them,"  and 
mot  er :  therefore  that  the  statute  cannot  operate  in  a  case  where  there  is 

no  brother  or  sister  oi  the  intestate  living :  But  Lord  Hardwicke,  C, 
held  the  contrary ;  and  after  recognizing  Keihcay  v.  Keilicay,  as 
far  as  it  applied,  decreed,  that  the  personal  estate  should  be 
divided  into  four  equal  parts,  two-fourth  parts  to  be  allotted  to 
the  widow,  one-foui'th  part  to  the  mother,  and  the  remaining 
fourth  to  be  equally  divided  among  the  nephews  and  nieces : 
And  his  Lordship  said,  that  the  word  and  in  the  statute,  imme- 
diately preceding  the  words  the  representatives,  must  be  construed 
in  the  disjunctive, 
therepre-  In  the  last  case,  a  further  objection  was  raised,  that  if  it 

tho^brolhera  should  be  held  that  the  nephews  and  nieces  were  entitled  by 
and  sisters  of  representation,  it  might  be  carried  to  the  foui-th  or  fifth  genera- 
shall  not  share  tion,  which  would  create  great  confusion  and  fractions;  for  there 
■with  his  y^^^  nothing:  to  restrain  it  in  this  Act,  as  there  was  in  the  Statute 

inntlier,  be-  °  '  . 

yond  the  of  Distributions  :  But  Lord  Hardwicke  said,  that  the  proviso  in 

Bistcra'^chiT.     ^^^  statute  of  James  was  to  be  incorporated  into  the  statute  of 

*lren:  Charles,  which  expressly  says  that  representation  shall  not  be 

carried  beyond  brothers'  and  sisters'  children  ;  agreeably  to  the 

rule,  that  statutes  made  in  pari  materid  shall  be  construed  into 

one  another. 

hrothcrsand         In  Jessoj^p  V.  Watson{c),  a  widow,  having  an  only  daughter 

half-'^biuod  "^    ^y  ^^1*  deceased  husband,  married  a  second  husband,  and  had 

(h)  1  Atk.  455.  (c)  1  M.  &  K.  665. 
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two  sons  by  tlie  latter  marriage :  Afterwards  her  daughter  by  shall  share 
the  former  marriage  died  intestate,  without  ever  having  married:  mother. 
And  the  question  was,  whether  her  mother  was  entitled  exclu- 
sively to  her  daughter's  personal  estate,  or  whether  the  brothers 
of  the  half-blood,  her  children  by  the  second  marriage,  were 
entitled  to  share  with  her:  And  Sir  John  Leach,  M.  R.,  held, 
that  by  force  of  the  statute  of  James,  the  brothers  were  entitled 
to  a  share  with  their  mother  (rf). 

If  the  intestate  left  neither  wife,  nor  child,  nor  father,  and  In  "^liat  case 

1  T  •  1        1         T  •  I  1  •  L^  ^^®  mother 

there  be  neither  brother  or  sister,  nor  nephew  or  niece,  the  case  shall  take  the 
is  without  the  statute,  and  the  whole  of  such  intestate's  effects  '^^o^®- 
shall  devolve,  as  before  the  statute,  to  his  mother  {c) . 

It  is  clear  that  the  mother-in-law  or  step-mother  of  an  intes-  Of  themother- 
tate,  not  being  of  his  blood,  can  claim  nothing  under  the  Statute 
of  Distributions  (/) . 

If   the  intestate  left  neither   children  nor  parents,  but  his  Right  of 
nearest  sui'viving  relations  be  brothers  and  sisters,  and  a  grand-  sisters : 
father  or  grandmother,  then,  since  they  are  all  in  the  second  preferred  to 
degree  of  kindred,  in   strictness   they  ought  all  to  share  the  \q^  ' 

personal  estate  of  the  intestate  equally  under  the  statute.  But 
in  the  year  1686,  in  the  case  of  Lord  Winchelsea  v.  NorcUjfe  (g), 
Lord  Chancellor  Jeffreys  decided  that  a  grandmother  should 
have  no  share  with  brothers  and  sisters  of  the  intestate.  And  it 
was  again  decided,  in  1708,  by  the  Barons  of  the  Exchequer  in 
the  case  of  Poole  x.  WisJiaw  {h),  by  the  unanimous  opinion  of 
the  Court,  after  hearing  civilians,  that  a  grandmother  had  no 
right  to  share  in  distribution  with  a  brother.  This  decision  was 
followed  by  a  similar  one,  as  to  a  grandmother,  in  the  case  of 

{d)  The   same  point  appears  to  1  Jac.  II.  c.  17,  s.  7;  and  that  the 

have    been    determined    by    Lord  decision    in    that    case   was,    con- 

Hardwicke  in  Burnet  y.  Mann,    1  sequently,  an  express  decision  in 

Yes.  Sen.  156,  ante,  p.  1238,  n.  (c) ;  point.     See  also  WaUis  v.  Jlodson, 

though  it  is  inaccurately  stated  by  Barnard.  Chan.  Cas.  272. 

Vesey,  that  the  claim  of  the  post-  ^^^  j^^j^^^^  ^_  Prudehome,  MS. 
humous  brother  of  the  half -blood  was 


11  Viner,  Abr.  196,  tit.  Exors.  (Z. 
12). 


there  made,  under  the  Statute  of  Dis- 
tributions :  but  in  Jessopp  v.  Watson, 

■nr      ci     i.           T,                 £              1  \f)  Rutland    V.    Rutland,    2   P. 

Mr.    Seaton,  who  was    of  counsel  j-  •'  '  ^                                     ' 

in  the  cause,  stated  that  he  had  ™  •  -     • 

examined  the   case   of    Burnet    v.  (S')  ^  Freem.  95. 

Mann,   in    the    Registrar's    Book,  (/i)  Cited  per  curiam  in  Evelyn  v. 

from  which  it  appeared  that  the  Evelyn,  3  Atk.  763;  and  in  Thomas 

claim  was  made  imder  the  statute  v.  Ketteriche,  1  Ves.  Sen.  333. 
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Grandfather^ 
preferred  to 
uncle : 


great  grand- 
father shall 
share  with 
uncle : 


grandfather 
by  mother's 
Bide. 


Norhury  v.  Richarch,  before  Fortescue,  M.  R.  (0-  And  the 
same  point  was  afterwards  determined  by  Lord  Ilardwieke,  in 
Evelyn  v.  Evelyn  (A),  on  the  authority  of  the  two  preceding 
cases,  as  well  as  the  prevaiKng  usage  since  the  Statute  of 
Distributions:  And  his  Lordship  observed,  that  if  it  was  res 
integra,  he  should  think  there  was  just  gi-ound  to  prefer  the 
brother  :  That  the  words  of  the  statute  must  be  taken  together, 
amongst  the  next  of  kin,  '^pro  mo  cuique  jure^''  according  to  the 
laws  in  such  cases ;  and  that  if,  by  settled  determinations,  an 
equality  or  preference  had  been  given,  it  was  confirmed  by  the 
statute  :  And  by  our  law  it  had  been  established,  jtreviously  to 
the  statute,  that  between  brother  and  brother  there  was  only 
one  degree  (/)  :  That,  besides,  it  would  be  a  great  inconvenience 
to  carry  the  portions  of  children  to  a  grandfather,  who  must  be 
supposed  to  have  been  provided  for,  and  may  very  probably  be 
in  a  dying  condition,  and  not  want  it ;  and  it  would  be  contrary 
to  the  very  nature  of  provisions  among  children,  as  every  child 
may  very  properly  be  said  to  have  a  spea  accrescendi. 

Nevertheless,  if  the  intestate  leaves  no  nearer  kindred  than  a 
grandfather  or  grandmother,  and  uncles  or  aunts,  the  grand- 
father or  grandmother,  being  in  the  second  degree,  will  be 
entitled  to  the  whole  personal  estate,  exclusive  of  the  uncles,  or 
aunts,  who  are  only  in  the  third  degree  {m). 

Hence,  also,  great-grandfathers  or  great-grandmothers,  being 
in  the  third  degree,  are  entitled  to  a  distributive  share  with 
uncles  and  aunts  («). 

Where  the  intestate  leaves  a  grandfather  by  the  father's  side, 
and  a  grandmother  by  the  mother's  side,  his  next  of  kin,  they 
shall  take  in  equal  moieties,  as  being  in  equal  degree  ;  for  here 
dignity  of  blood  is  not  material  (o) . 


(?•)  Cited  in  3  Atk.  763. 

{k)  3  Atk.  762. 

{I)  See  CoUingwood  v.  Pace,  1 
Ventr.  424,  by  Halo,  C.  B. ;  Black- 
horoiKjh  v.  Davis,  1  P.  Wms.  50 ; 
Buiasicrea  v.  Albert,  2  Cas.  temp. 
Loo,  53,  by  Sir  George  Lee.  It  is 
enougb  in  law  to  say,  /rater  et 
Jiarca  or  aoror  et  hoerea  :  1  Salk.  38. 
See  Htat.  3  &  4  Will.  IV.  c.  106, 
8.  5,  by  which  it  is  enacted  that  no 
brother  or  siBtor  shall  bo  considered 


to  inherit  immediately  from,  bis  or 
ber  brother  or  sister,  but  every 
descent  from  a  brother  or  a  sister 
shall  be  traced  through  the  parent. 

[m)  MentneyY.  PeWy,  Prec.  Chanc. 
593 ;  Blackhorough  v.  Davis,  1  P. 
Wms.  41  ;  Woodroffy,  Winhworth, 
Prec.  Chanc.  527. 

(ji)  Lloyd  V.  Tench,  2  Ves.  Sen. 
215;  ante,  p.  332. 

(o)  Moor  V.  Bar  ham,  cited  in 
BlacJiborovfjh  y.  Davis,  1  P.  Wms. 53. 


Ch.  I.  §  IV.]     Of  the  Eights  of  Next  of  Kin.  1^'>^ 

Aunts  and  nieces,  uncles  and  nepliews,  being  all  in  tlie  third  Uncles  and 
degree,  are  all  equally  entitled  {p).  Hence,  where  the  intestate 
left  two  aunts,  and  a  nephew  and  niece,  children  of  a  deceased 
brother,  Lord  Hardwicke  ordered  the  surplus  to  be  divided  into 
four  parts  equally  among  them,  holding  that  as  they  were  all  in 
equal  degree,  the  children  were  to  take  in  their  own  right,  and 
not  by  representation  ;  but  that  if  their  father  had  been  living 
he  would  have  been  entitled  to  the  whole  {q). 

Affinity  or  relationship  by  marriage,  except  in  the  instance  Relatives  by 
of  the  wife  of  the  intestate,  gives  no  title  to  a  share  of  his  entitled. 
property  under  the  statute  :  Therefore,  if  the  intestate  had  a 
son  and  daughter,  and  they  both  die,  the  former  leaving  a  wife, 
and  the  latter  a  husband  ;  upon  the  intestate's  death  afterwards, 
such  husband  and  wife  have  neither  of  them  any  claim  on  the 
estate  (>•). 

The  7th  section  of  the  Statute  of  Distributions  provides  that  Representa- 
there  shall  be  no  representations  admitted  among  collaterals  collaterals? 
after  brothers'  and  sisters'  children.  This  provision  must  be 
construed  to  mean  brothers  and  sisters  of  the  intestate,  and  not 
as  admitting  representation,  when  the  distribution  happens  to 
fall  among  brothers  and  sisters,  who  are  remotely  related  to  the 
intestate :  for  the  intestate  is  the  subject  of  the  Act ;  it  is  his 
estate,  his  wife,  his  children,  and  for  the  same  reason  his 
brothers'  and  sisters'  children ;  for  he  is  equally  correlative  to 
all  (.s).  Therefore,  if  the  intestate  should  leave  an  uncle,  and 
the  son  of  another  uncle  deceased,  the  latter  shall  have  no 
distributive  share  (/).  So  if  the  next  of  kin  of  the  intestate 
should  be  nephews  and  nieces,  a  child  of  a  deceased  nephew 
or  niece  will  not  be  admitted  to  share  in  the  distribution. 
Again,  it  has  been  held,  that  if  the  brother  of  the  intestate  left 
a  grandson,  and  a  sister  left  a  child,  the  grandson  shall  not  have 
distribution  with  the  son  or  daughter  of  the  sister  {ii) .  Thus, 
although,  as  it  has  already  appeared,  lineal  representatives 
ad  infinitum  shall  share  in  the   distribution  of   an  intestate's 

{p)  Buissieres   v.   Alherf,    2  Cas.           (s)    Carter    v.     Craiuley,    Sir    T. 

temp.  Lee,  51.  Eayra.  496  ;    Caldicot  v.  Smith,   2 

{q)  Durant  v.  Prestwood,  1  Atk.       Show.  286. 

454;    Lloyd  v.  TertcJi,  2  Ves.  Sen.           {t)    Beeton    v.    Durlnn,    2    Vern. 

213;    Buissieres   v.   Albert,  2  Cas.       168;    Bowers   v.    Litlhwoud,    1    P. 

temp.  Lee,  51.  Wms.  195. 

(r)  Toller,  386.  (")  Pttt  v.  Pett,  1  Salk.  250. 


W.E. — -VOL.   IT. 
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When 

brothers'  and 
sisters' 
children  take 
per  capita. 


personal  estate,  yet  among  collaterals,  except  only  in  the 
instance  of  the  intestate's  brothers'  and  sisters'  children, 
proximity  of  blood  shall  alone  give  a  title  to  it  {/). 

If  the  intestate's  brothers  and  sisters  were,  at  tlie  time  of  liis 
decease,  all  dead,  and  having  left  children,  such  children  shall 
all  take  ;;pr  capita  {y).  Therefore,  if  an  intestate  leave  a 
deceased  brother's  only  son,  and  ten  children  of  a  deceased 
sister,  the  ten  children  of  the  deceased  sister  shall  take  ten 
parts  in  eleven  with  the  son  of  the  deceased  brother  (c).  But 
in  the  event  of  some  of  the  intestate's  brothers  and  sisters 
being  alive  and  some  dead,  and  such  as  are  dead  having  left 
children,  such  children  take  j>;er  stirpes^  by  way  of  representa- 
tion {a) .  Therefore,  if  an  intestate  left  a  brother  alive,  and 
ten  children  of  a  deceased  sister,  such  ten  children  will 
take  one  moiety  of  the  personal  estate,  and  their  uncle  the 
other  {h) . 


(x)  ToUer,  384. 

(?/)  Walsh  Y.  TFaZs/i,  Prec.  Chanc. 
54. 

(2)  Bowers  v.  Littlewood,  1  P. 
Wins.  595 ;  Janson  v.  Bunj,  Buub. 
157. 

(a)  Lloyd  v.  Tench,  2  Ves.  Sen. 
215 ;  Buissieres  v.  Albert,  2  Cas. 
temp.  Lee,  51. 

{b)  So,  in  the  case  of  a  bequest, 
it  lias  been  held  that  if  a  testator 
directs  his  executors  to  pay  and 
divide  the  residue  of  his  personal 
estate  ' '  unto  and  amongst  my  own 
next  of  kin  under  the  Statute  of 
Distributions,"  brothers  and  de- 
ceased brothers'  children  take  per 
stirpes  :  Lewis  v.  Morris,  19  Beav. 
34.  See  also  Mattison  v.  TanfieJd, 
3  Beav.  131  ;  Martin  v.  Glover,  1 
Coll.  2G9.  So  whero  there  was  a 
gift  "to  and  amongst  the  next 
legal  representatives  of  A.  and  B., 
share  and  share  alike  ;  "  their  next 
of  kin,  according  to  the  statute, 
were  held  entitled  ;;«•  stirpes : 
Booth  V.  Vicars,  1  Coll.  6,  ante, 
p.  898  (but  sec  Jtichardson  v. 
Hirhardson,    14  Sim.   526) ;    HmHli 


V.  Palmer,  7  Hare,  225.  And  it 
has  been  thought  that  the  same 
distinction,  as  to  taking  per  capita 
or  per  stirpes,  will  prevail,  when  a 
bequest  is  made  to  "relations,"  or 
"family,"  without  mentioning  the 
proportions  in  which  the  fund  is  to 
be  divided;  in  which  case  it  has 
been  said,  the  Statute  of  Distribu- 
tions will  regulate  the  manner  as 
well  as  the  number  in  which  the 
legatees,  i.e.,  the  next  of  kin,  are 
to  take.  But  this  has  been  denied 
(see  ante,  p.  878,  note  {t) ).  And 
at  all  events,  such  a  mode  of 
division  will  not  be  adopted,  when 
a  contrary  intention  of  the  testator 
is  apparent,  as  where  the  bequest 
is  to  relations  to  be  equally  divided 
amongst  them  ;  for  there  the  divi- 
sion shall  be  per  capita,  although 
the  state  of  the  family  is  such  as 
would  require  a  distribution  per 
stirpes  under  the  statute :  Thomas 
V.  Hole,  Cas.  temp.  Talb.  251  ; 
Heron  v.  Stokes,  2  Dr.  &  W.  89. 
So  if  there  be  a  bequest  of  a  fund 
to  III-  (qnally  divided  amongst  the 
testator's  next  of  kin,    both   ma- 
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If  a  bastard,  or  any  other  person  having  no  kindred,  die  ^°  intestate 

intestate  without  wife  or  child,  his  eflFects,  subject  to  his  debts,  person  with- 
out kin. 


ternal  and  paternal,  it  is  divisible 
between  the  two  classes  per  capita 
and  not  ^jfr  stirpes :  Dugdale  v. 
DugdaJe,  11  Beav.  402.  Again,  if 
there  is  a  bequest  to  "A.  and  to 
the  children  of  B.,  to  he  equaJhj 
divided,"  they  take  j^er  capita  : 
Bowling  v.  Smith,  3  Beav.  541. 
See  also  Butler  v.  Stratton,  3  Bro. 
C.  C.  367 ;  Lenden  v.  BJachmorc, 
10  Sim.  626 ;  Bicl-ahe  v.  Garwood, 
8  Beav.  579 ;  Baker  v.  Baker,  6 
Hare,  269 ;  Pattison  v.  Pattison,  19 
Beav.  638;  Tyndale  y.  Wilkinson, 
23  Beav.  74  ;  ArmitageY.  Williams, 
27  Beav.  346 ;  Re  navies'  Will,  29 
Beav.  93;  Rook  v.  Aff.-Oen.  31 
Beav.  313;  Rohinson  v.  Shepherd, 
32  Beav.  665 ;  Gibson  v.  Fisher, 
L.  R.  5  Eq.  51  ;  Payne  v.  Wehh, 
L.  R.  19  Eq.  26.  But  these  and 
similar  words  may  be  controlled  by 
the  context:  Brett  v.  Horton,  4  Beav. 
239  ;  Re  CamplelVs  Trusts,  31  C.  D. 
685  ;  33  C.  D.  98 ;  and  cf.  Re  Stone, 
[1895]  2  Ch.  196.  So  where  a  fund 
is  directed  to  be  paid  on  a  particular 
event,  in  such  cases  as  the  follow- 
ing, namely — where  a  fund  is  to 
be  divided  "between  the  families 
of  my  brother  L.  and  my  sister 
E." — where  one-fourth  of  a  residue 
is  to  be  paid  to  the  younger  chil- 
dren of  N.,  and  one  other  fourth 
paid  to  or  amongst  the  younger 
children  of  S. — where  a  legacy  is 
to  be  paid  between  and  amongst 
the  children  of  P.  and  the  children 
of  E. — in  these  and  similar  in- 
stances, it  has  been  held  that  the 
distribution  is  to  be^er  capita,  and 
not  per  stirpes :  Ahrey  v.  Newman, 
16  Beav.  433,  by  Eomilly,  M.  E., 
citing  Barnes  v.  Patch,  8  Ves.  604  ; 
Lincoln  v.  Pelham,  10  Ves.  166; 
Bickahe  y.    Garwood,    uhi    supra; 

4  M 


Malcolm  v.  Martin,  3  Bro.  C.  C.  50  ; 
Pearce  v.  Edmeades,  3  Y.  &  Coll. 
246.  Again,  if  a  bequest  is  made 
to  "issue"  as  p^^rchasers,  or  to 
"  descendants,"  all  those  who 
answer  the  description  will  take 
per  capita  :  Davenport  v.  Hitiihurii, 
3  Yes.  257 ;  Leigh  v.  Norhury,  13 
Yes.  340  ;  Head  v.  Rayulall,  2  Y.  & 
Coll.  C.  C.  231  ;  Evans  v.  Jon^s,  2 
Coll.  216  ;  ante,  p.  875.  But  in  this 
case  also,  they  will  take  per  stirpes, 
if  the  testator's  intention  to  that 
effect  appears  from  other  expres- 
sions in  the  Will :  Rowkoid  v.  Cor- 
such,  2  Cox,  187.  A  distinction  has 
been  taken  between  a  gift  to  several, 
with  remainder  to  their  children, 
and  a  gift  to  several,  with  a  substi- 
tutionary gift  to  their  children  : 
Where  there  was  a  bequest  of  a 
fund  to  be  equally  divided  between 
A.  and  wife  and  B.  and  wife  for 
their  lives,  after  which,  to  be 
equally  divided  between  the  chil- 
dren of  A.  and  B.,  it  was  held,  that 
the  children  all  took  per  capita : 
Ahrey  v.  Newman,  16  Beav.  431. 
See  also  Swahey  v.  Goldie,  1  C.  D. 
380.  But  where  there  was  a  bequest 
to  A.  for  life,  after  which  "  equally 
amongst  her  sisters  or  their  children 
living  at  her  decease,"  it  was  held, 
that  such  of  the  children  as  were 
entitled  took  per  stirpes  :  Congreve 
V.  Palmer,  16  Beav.  435.  See  also 
Flinn  v.  Jenkins,  1  Coll.  365;  Arroiu 
V.  Mellish,  1  De  G.  &  Sm.  355; 
Shandy.  Kidd,  19  Beav.  310 ;  Begley 
V.  Cook,  3  Drew.  662.  See  also  Re 
Hutchinson's  Trusts,  21  C.  D.  811, 
where  the  gift  was  in  trust  for 
"A.  B.  for  life,  and  after  his  de- 
cease for  his  issue,  and  on  failure 
of  his  issue  to  E.  H.  S.  and  E.  S., 
share  and  share  alike,  and  after  the 
o 
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Distribution 
shall  be  ac- 
cording to  the 
country  of 
doniicil : 


belong  to  the  king,  as  ultimm  JiwrcH  {<•)  ;  not  in  a  fiduciary 
character,  but  beneacialiy  {d)  ;  wlio,  with  the  exception  of  a 
small  part,  usually  grants  them  by  letters  patent  or  otherwise  : 
and  then  such  grantee  seems  entitled  as  of  course  to  the 
administration,  and  consequently  to  the  sole  enjoyment  of  the 
property  {e). 

SECTION  V. 

Of  Distribution  ivhen  the  Intedate  was  domiciled  abroad. 

Hitherto  it  has  been  assumed  that  the  intestate  was,  at  the 
time  of  his  death,  domiciled  in  a  place  where  the  Statute  of 
Distributions  is  the  law  of  the  land. 

The  rule  is,  that  the  distribution  of  the  personal  estate  of  an 
intestate  is  to  be  regulated  by  the  law  of  tlie  country  in  which 
he  was  a  domiciled  inhabitant  at  the  time  of  liis  deatli  without 
any  regard  whatsoever  to  the  place  either  of  the  birth  or  the 
death,  or  the  situation  of  the  property  at  that  time  (/').     It  is 


decease  of  tlie  said  F.  11.  S.  and 
E.  S.  to  tlieii-  children,  share  and 
share  alike,  and  to  their  heii's  for 
ever,"  in  which  case  the  fund  was 
held    divisible  j)fr   stirpes,   i.e.,    in 
moieties  between  the  representatives 
of  F.  H.  S.    and  the   children   of 
E.  S.     Even  where  the  division  is 
by  the  terms  of  the  Will  to  be  per 
stirpes,  a  question  may  arise  how 
far  back  you  are  to  go  to  discover 
the  stocks  which  are  intended  by 
the  testator.   Gibson  v.  Fisher,  L.  E. 
5  Eq.  51,  seems  to  have  decided  that 
where   a  gift  was  j'^^f   sti^yes,  the 
stirpes  must  be  found  at  the  earliest 
possible    poiat.       In     so    holding, 
Eomilly,  M.  E.,  refused  to  follow 
the  decision  in  Itohinson  v.  Shepherd, 
4  De  G.  J.  &  S.  129.     But  in  Re 
Wilson,  24  C.  D.  6G4,  it  was  held, 
following     llohinson    v.    Shejilicrd, 
that  where  a  gift  is  to  the  descen- 
dants or  issue  "of  A.  and  B.  per 
stirpes,  it  seems  that  you  must  look 
to  the  number  of  families  or  stirjjes 
descended  from  A.  or  B.  and  exist- 


ing at  the  testator's  death,  and 
divide  the  fund  primarily  into  a 
corresponding  number  of  parts." 

(c)  Mei/it  V.  Johnson,  Dougl.  548, 
by  Lord  Mansfield  ;  Taylor  v.  Ilitij- 
rjarth,  14  Sim.  8  ;  Re  Bond,  [1901]  1 
Ch.  15.  But  if  he  leave  a  wddow 
and  no  children,  the  Crown  only 
gets  one  moiety  ;  the  other  belongs 
to  the  widow:  Cave  v.  Roberts,  8 
Sim.  214.  See  ante,  p.  342;  and 
as  to  the  effect  of  the  Intestates' 
Estates  Act,  1890,  see  ante,  p.  1232. 

[d)  Kane  v.  Reynolds,  4  De  G. 
M.  &  G.  571,  by  Lord  Cranworth  ; 
Att.-Oen.  V.  Kohler,  9  H.  L.  C. 
654.     See  ante,  p.  342. 

(r)  Ante,  pp.  342,  343;  Toller, 
386  ;  2  Black.  Com.  505,  506. 

(/)  Enohin  V.  Wylie,  10  H.  L.  C. 
1,  13;  Boglioni  v.  Crispin,  L.  E. 
1  H.  L.  301 ;  Re  Trufort,  36  C.  D. 
600.  However,  "  the  law  of  the 
country "  must  not  always  be 
ujiderstood  to  mean  the  general 
law  as  applicable  to  the  subjects 
thereof,  but  in  some  instances  the 
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not,  however,  con*ect  to  say,  that  with  respect  to  the  distribution 
of  personal  property,  the  law  of  England  gives  way  to  the  law 
of  a  foreign  country ;  but  that  it  is  part  of  the  law  of  England, 
that  personal  property  should  be  distributed  according  to  the  jus 
domicilii  (g).  If,  therefore,  a  man  die  domiciled  in  this  country, 
and  administration  be  taken  out  to  him  here,  debts  due  to  him, 
or  other  of  his  personal  effects,  in  Scotland  or  abroad,  shall  be 
distributed  according  to  the  law  of  England :  for  the  lex  loci  rei 
sitcB  is  not  to  be  recognized  {h).  On  the  other  hand,  if  a  man 
domiciled  abroad  die  intestate,  his  whole  personal  property  here 
is  distributed  according  to  the  laws  of  the  country  where  he  was 
so  domiciled  (/).     If  it  were  otherwise,  as  it  was  observed  by 


jiarticular  law  apjilicable  to  the 
case  of  foreigners  dying  domiciled 
therein :  CoUier  v.  Rivaz,  2  Curt. 
855,  ante,  p.  276  ;  Maltass  v. 
Maltass,  1  Eobert.  67,  72,  ante, 
p.  277.  As  to  the  conclusiveness 
of  the  judgments  of  the  Courts  of 
domicil  in  the  Courts  of  a  foreign 
country,  see  ante,  pp.  278,  279 ; 
and  Pemberton  v.  Hughes,  [1899]  1 
Ch.  781.  As  to  the  sense  in  which 
the  English  law  adoj^ts  the  law  of 
the  domicil,  see  Lynch  v.  Govern- 
ment of  Paraguay,  L.  E.  2  P.  &  D. 
268.  The  rule  is,  that  the  law 
adopts  the  law  of  the  domicil  as  it 
stands  at  the  time  of  the  death,  and 
it  does  not  undertake  to  adopt  and 
give  effect  to  all  retrospective 
changes  that  the  legislative  autho- 
rity of  the  foreign  country  may 
make  in  that  law  :  ibid.  Where  a 
British  subject  whose  domicil  of 
origin  is  Colonial  acquires,  accord- 
ing to  English  law,  a  domicil  of 
choice  in  a  country  whose  laws  do 
not  recognize  domicil,  but  distri- 
bute the  movables  of  a  foreigner 
dj'ing  within  their  jurisdiction  ac- 
cording to  the  law  of  his  nationality, 
and  dies  there,  the  English  Court 
will  distribute  his  movables  ac- 
cording to  the  law  of  his  domicil 
of  origin :  Be  Johnson,,  Roberts  v. 
Att.-Gen.,  [1903]  1  Ch.  821. 


{g)  By  Abbott,  C.  J.,  in  Doe  v. 
Vardill,  5  B.  &  C.  451,  452.  The 
rule  as  to  the  law  of  doraicil  has 
never  been  extended  to  real  pro- 
perty :  Doe  V.  Vardill,  5  B.  &  C. 
451 ;  ,S'.  C,  in  Dom.  Proc.  2  CI.  & 
E.  571 ;  8.  C,  nomine  Birtu'histle  v. 
Vardill,  7  CI.  &  E.  895.  But  the 
rule  laid  down  in  the  above  case, 
viz.,  that  a  child  born  out  of  wed- 
lock, although  legitimated  by  the 
subsequent  marriage  of  his  parents, 
cannot  inherit  real  property  in 
England,  relates  only  to  the  case 
of  descent  upon  an  intestacy,  and 
does  not  affect  the  case  of  a  devise 
of  real  estate  to  "children":  Be 
Greys  Trusts,  [1892]  3  Ch.  88.  As 
wo  have  already  seen  («/(<?,  p.  1237, 
note  {t)),  a  child  legitimate  by  the 
law  of  its  father's  domicil,  but 
illegitimate  according  to  English 
law,  is  entitled  to  a  share  as  one 
of  the  next  of  kin  in  the  personal 
estate  of  an  intestate  dying  domi- 
ciled in  England,  under  the  Statute 
of  Distributions  :  Be  Goodman's 
Trusts,  17  C.  D.  266  (reversing 
the  decision  of  Jessel,  M.  E.,  14  C. 
D.  619). 

(//)  Thome  v.  Wath'ns,  2  Ves. 
Sen.  35;  Be  Eiuin,  1  Crompt.  & 
Jerv.  156,  by  Bayley,  B. 

(?)  But  it  must  be  remembered, 
that   as  the    validity  of    a    testa- 
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Althoug-h. 
right  to 
succession 
regulated  by 
law  of  domicil 
of  deceased, 
yet  the  ad- 
ministration 
of  the  estate 
must  be  in  the 
country  where 
possession  of 
it  is  taken. 


Lord  Hardwicke,  in  Thome  v.  Watkim  (/.),  it  would  destroy  the 
credit  of  the  public  funds ;  for  no  foreigner  would  put  into 
them,  if,  because  a  title  must  be  made  up  by  administration  or 
probate  of  the  Probate  Court  of  England,  the  property  was  to 
be  distributed  differently  from  the  laws  of  his  own  country. 

Hence  it  appears  that  a  different  doctrine  prevails  with 
respect  to  the  distribution  of  the  personal  estate  of  a  deceased, 
when  in  the  hands  of  an  executor  or  administrator,  from  that 
which  is  established  with  respect  to  the  grant  of  probate  or 
administration,  by  which  he  is  empowered  to  possess  himself  of 
such  estate :  for,  with  regard  to  the  latter,  the  Hitua  of  the 
property,  as  it  has  appeared  in  an  earlier  f)art  of  this  Treatise, 
regulates  the  jurisdiction  (/). 

It  must,  however,  be  borne  in  mind,  that  (as  there  has  already 
been  occasion  to  point  out  {))i)  ),  although  the  right  to  succession 
is  to  be  regulated  according  to  the  law  of  the  country  where  the 
deceased  was  domiciled,  yet  the  admlnktration  of  the  estate  must 
be  in  the  country  in  which  possession  of  it  is  taken  and  held 
under  lawful  authority.  In  performing  this  duty  the  Court  in 
which  the  estate  is  administered  will  be  guided  by  the  law  of 
the  domicil,  and  must  ascertain  for  itself  what  the  rights  of  the 


mentary  disposition  of  an  English, 
leasehold  is  governed  by  the  law 
of  England,  and  not  by  the  law  of 
the  testator's  domicil  {Freke  v.  Lord 
Carbery,  L.  E.  16  Eq.  461),  so  lease- 
holds in  England  belonging  to  a 
domiciled  Scotchman  were  held  to 
devolve,  in  the  case  of  intestacy, 
upon  the  person  entitled  according 
to  the  English  Statute  of  Distribu- 
tions: Duiicim  Y.  Laivson,  41  C.  D. 
394.  See  also  In  the  goods  of 
Gentili,  Ii'.  Eep.  9  Eq.  541,  in  the 
judgment  in  which  Warren,  J., 
refers  to  Frthe  v.  Lord  Curhtry  as 
a  distinct  authority  that  the  suc- 
cession to  chattels  real  depends  upon 
the  lex  loci.  See  also  De  Fogussieras 
V.  Duport,  11  L.  R.  Ir.  123;  and 
Fepiii  V.  Bruycre,  [1900]  2  Ch.  504  ; 
[1902]  1  Ch.  24.  See  further  l.tsiie 
V.  JUiilUr,  2  Y.  &  Coll.  Ch.  C.  91, 
in  which  case  a  testator  who  died, 
and   whoso   Will    was    proved,    in 


England,  bequeathed  a  legacy  to  a 
married  woman,  whose  domicil,  as 
well  as  that  of  her  husband,  was  in 
Scotland  :  The  husband  died  a  few 
months  aftfer  the  testator,  without 
having  received  the  legacy :  After 
his  death  the  executors  of  the  tes- 
tator, with  knowledge  of  the  before- 
mentioned  circumstances  of  the 
domicil,  paid  the  legacy  to  the 
widow :  It  was  proved  that,  ac- 
cording to  the  Scotch  law,  the  pay- 
ment should  have  been  made  to  the 
husband's  personal  representatives : 
Nevertheless,  it  was  held  by  Knight 
Bruce,  V.-C,  that  in  the  absence 
of  proof  that  the  executors  knew 
the  Scotch  law  on  the  subject,  the 
payment  to  the  widow  was  a  good 
l^ayment. 

(A-)  2  Ves.  Sen.  37. 

(/)  See  per  Wood,  V.-C,  in 
Camphcll  v.  Beaufoy,  Johns.  326. 

(//))  Autr,  p.  340. 
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parties  are  under  that  law  (n) .  Lord  Westbury,  in  EnoJiin  v. 
W)/!ie  (o),  says  :  "  I  hold  it  to  he  now  put  heyond  all  possibility 
of  question  that  the  administration  of  the  personal  estates  of  the 
deceased  belongs  to  the  Court  of  the  country  where  the  deceased 
was  domiciled  at  his  death.  All  questions  of  testacy  and  intes- 
tacy belong  to  the  judge  of  the  domicil.  In  short,  the  Court  of 
the  domicil  is  the  forum  conciosus  to  which  the  legatees  under 
the  Will  of  a  testator  or  the  parties  entitled  to  the  distribution 
of  the  estate  of  an  intestate  are  requii'ed  to  resort."  But,  as 
Stirling,  J,,  pointed  out  in  his  judgment  in  Me  T)'ufort  {p),  this 
statement  of  the  law  by  Lord  Westbury  has  not,  in  its  entirety, 
met  with  complete  acceptance,  and  in  particular,  it  has  been 
more  than  once  criticized  by  Lord  Selborne,  whose  views  are 
perhaps  most  fully  stated  in  the  case  of  Ewing  v.  On'-Eicinrj  (q), 
where  he  says :  "  So  far  as  relates  to  domicil  it  has  always 
appeared  to  me  to  be  clear  that  the  domicil  of  a  deceased  testator 
or  intestate  cannot  in  principle  fm'nish  any  governing  or  neces- 
sary rule  except  for  the  purpose  of  determining  the  succession  to 
movable  estate.  For  that  purpose  recom-se  must  be  had  not 
always  or  necessarily  to  the  Courts,  but  always,  and  necessarily, 
to  the  law  of  the  domicil.  The  succession  being  once  ascertained, 
the  rights  resulting  therefrom  belong  to,  and  follow,  the  person 
of  the  living  successor,  and  not  the  dead  predecessor.  It  has 
never  been  held  that  the  forum  in  which  such  rights  may  be 
vindicated  depends  upon  the  domicil  either  of  the  plaintiff  or 

(;i)  Preston  v.  Lord  Melville,  8  tlirougli  the  intervention  of  such 
CI.  &  F.  1 ,  a7ite,  p.  340.  See  per  Lord  legal  personal  representative :  Fames 
Cranworth  in  Enohm  v.  Wylie,  10  v.  Hacoii,  16  C.  D.  407;  18  C.  D. 
H.  L.  C.  19 ;  Ewing  v.  Orr-Ewing,  347.  Where  the  Probate  Division 
9  Ajjp.  Cas.  34  ;  10  App.  Cas.  453,  of  the  High  Court  of  Justice  had 
See  also  The  Carron  Iron  Co.  v.  gi'anted  a  general  jirobate  of  a  Will 
Madaren,  5  H.  L.  C.  456,  fer  of  a  Scotch  testator,  the  Chancery- 
Lord  St.  Leonards.  But  it  has  Division  made  the  ordinary  decree 
been  held  (following  the  dicta  of  for  the  administration  of  the  per- 
Lord  Westbury  in  Enohin  v.  Wylie,  sonal  estate  of  the  testator  without 
uhi  supra)  that  the  legal  personal  limiting  it  to  the  English  assets, 
representative  constituted  by  the  and  notwithstanding  the  o^jposition 
forum  of  domicil  of  a  deceased  of  a  majority  of  the  executors: 
person  is  entitled  to  receive  the  Stirling-Maxiuell  v.  Carftvriyht,  9 
personal  estate  of  the  deceased  got  C.  D.  173;  11  C.  D.  522. 
in  through  any  letters  of  adminis-  M  1 0  "FT  T  C  1 
tration,  wherever  they  may  be,  and 

the  next  of  kin  cannot  make  any  iP)  36  C.  D.  600. 

claim    against    the    estate    except  (q)  10  A.  0.  453,  502. 


1260  Of  DistrlbtiUon.         [IH.  in.  Jik.  iv. 

defendant  in  any  action  or  suit,  and  if  the  domicil  of  the  living 
man,  whose  rights  and  liabilities  are  in  question,  is  for  that  pur- 
pose immaterial,  I  am  unable  to  understand  how  the  place  in 
which  those  rights  are  to  be  protected  or  those  liabilities  enforced 
can  necessarily  depend  on  the  domicil  of  the  deceased.  .  .  .  The 
duty  of  administration  is  to  bo  discharged  by  the  Com-ts  of  this 
country,  though  in  the  performance  of  that  duty  they  will  be 
guided  by  the  law  of  domicil."  Lord  Cranworth,  in  Do(jUoniy. 
Crispin  {r),  says:  "No  principle  can  be  better  establislied  than 
that  the  administration  of  the  personal  estate  of  a  deceased 
person  belongs  exclusively  to  the  country  in  which  he  is  domi- 
ciled at  his  death.  The  Courts  of  that  country  must  decide  who 
is  entitled,  and  from  their  decision  there  can  be  no  appeal.  It 
does  not  always  happen,  as  is  the  case  here,  that  the  claim  of 
the  party  litigating  in  our  Courts  has  been  actually  raised 
and  decided  in  the  Comis  of  the  country  of  the  domicil. 
It  is  therefore  often  matter  of  necessity  that  our  Courts  sliould 
receive  evidence  from  learned  foreigners  as  to  what  the  law  of 
domicil  is.  Such  evidence  is,  in  general,  far  from  satisfactory, 
but  it  often  happens  that  no  better  evidence  can  be  obtained, 
and  then  the  Courts  here  must  ascertain,  from  the  conflicting 
testimony,  as  well  as  they  can,  what  the  law  is  on  which  they 
must  act.  But  here  we  are  left  in  no  doubt.  The  title  of  the 
respondent  has  been  fully  adjudicated  upon  by  the  Courts  of  his 
domicil  after  long  and  careful  consideration,  and  by  their  deci- 
sion we  are  bound."  Stirling,  J.,  in  his  judgment  in  He  Tniforf, 
after  citing  the  above  quoted  passages  from  the  judgments  of 
Lord  Westbury,  Lord  Selborne  and  Lord  Cranworth,  says,  that 
the  rule  to  be  extracted  from  these  cases  appears  to  be  this,  that 
although  the  parties  claiming  to  be  entitled  to  the  estate  of  a 
deceased  person  may  not  be  bound  to  resort  to  the  tribunals  of 
the  country  in  which  he  was  domiciled,  and  although  the  Courts 
of  this  country  may  be  called  upon  to  administer  the  estate  of  a 
deceased  person  domiciled  abroad,  and  may  in  such  a  case  be 
bound  to  ascertain  as  best  they  can  who,  according  to  the  law  of 
the  domicil,  are  entitled  to  the  estate,  yet  where  the  title  has 
been  adjudicated  upon  by  the  Courts  of  the  domicil  such  adjudi- 
cation is  binding  upon  and  must  be  followed  by  the  Courts  of 
this  country  (.s) ;  even  if  the  judgment  of  the  foreign  Court  has 

(r)  L.  E.  1  H.  L.  301,  314.  1  ;    Ewing  v.   Orr-Ewing,  10  App. 

(«)  Eriohiny.  Wylie,  10  H.  L.  C.       Cas.  4o3;   Doglioni  y.  Crispin, 'L.'R. 
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by  default  of  tlie  party  complaining  of  the  judgment  proceeded 
on  a  mistake  as  to  the  English  law  {t)  ;  or  the  whole  of  the  facts 
were  not  before  the  foreign  tribunal  {u)  ;  for  the  Courts  of  this 
country  do  not  sit  to  hear  appeals  from  foreign  tribunals,  and  if 
the  decision  of  the  foreign  tribunal  is  wrong  recourse  must  be 
had  to  the  mode  of  appeal  provided  in  the  foreign  country  (jc-). 

It  remains  to  ascertain,  what  shall  constitute  a  domicil  with  rules  for  as- 
respect  to  the  proper  application  of  the  above  rule  (//).  domidl"°     ^ 

A  man's  domicil  is,  prima  facie,  the  place  of  his  residence : 
but  this  may  be  rebutted  by  showing  that  such  residence  is  either 
constrained  from  the  necessity  of  his  affairs  or  transitory  (s) . 
On  this  subject,  the  following  propositions  may  be  stated  as 
deducible  from  the  adjudged  cases  : 

1.  Though  a  man  may  have  two  domicils  for  some  purposes, 
he  can  have  only  one  for  the  pui-pose  of  succession  [a). 


1  H.  L.  301  ;  Re  Trufort,  36  C.  D. 
600;  Pemhertoii  v.  Hughes,  [1899] 
1  Ch.  781. 

[t)  Castrique  v.  Imrie,  L.  E.  4 
H.  L.  414 ;  Godard  v.  Gray,  L.  E. 
6  Q.  B.  139. 

(w)  De  Cosse  Brissac  v.  liathhone, 
6  H.  &  N.  301. 

(x)  Bank  of  Australasia  y.  Nias, 
16  Q.  B.  717  ;  Pemberton  v.  Hughes, 
[1899]  1  Ch.  781. 

{y)  On  this  subject  generally,  see 
the  erudite  and  valuable  Treatise 
on  the  Law  of  Domicil,  by  Dr. 
Eobert  Phillimore. 

[z)  Bempde  v.  Johnstone,  3  Ves. 
201,  202,  by  Lord  Loughborough. 
With  respect  to  the  effect  of  time  in 
constituting  a  domicil,  see  the  judg- 
ment of  Sir  Wm.  Scott  in  The  Case 
of  the  Harmony,  2  Eob.  Adm.  Eep. 
324,  and  The  Case  of  the  Ann,  1 
Dods.  Adm.  Rep.  221.  See  fm-ther, 
as  to  what  shall  constitute  a  domicil, 
Stanley  v.  Bernes,  3  Hagg.  373 ; 
Moore  v.  Darell,  4  Hagg.  346 ;  Re 
Bruce,  2  Cr.  &  Jerv.  436 ;  Tidswell 
v.  Bowyer,  7  Sim.  64 ;  Maltass  v. 
Maltass,  1  Eobert.  67  ;  Whicher  v. 
Hume,  13  Beav.  366;  7  H.  L.  C. 
124;    Heath   v.   Samson,    14   Beav. 


441 ;  Anderson  v.  Laneuville,  9  Moo. 
P.  C.  325;  Bremer  v.  Freeman,  10 
Moo.  P.  C.  306;  S.  C,  Dea.  &  Sw. 
192  ;  Att.-Gen.  v.  Kent,  1  Hiu-1.  &  C. 
12 ;  Att.-Gen.  v.  Roive,  ibid.  31 ;  Pre- 
sident of  the  United  States  v.  Brum- 
mond,  33  Beav.  449;  Att.-Gen.  v. 
Fitzgerald,  3  Drew.  610;  Bouglasy. 
DougJus,  L.  E.  12  Eq.  617;  Re 
Patience,  29  0.  D.  976.  See  also 
the  definition  of  domicil  stated  by 
Lord  Wensleydale,  in  Whicker  v. 
Hume,  7  H.  L.  C.  164,  viz., 
"  Habitation  [by  a  man]  in  a  place 
with  the  intention  of  remaining 
there  for  ever,  unless  some  circum- 
stances should  occur  to  alter  his 
intention."  It  is  always  material 
in  determining  what  is  a  man's 
domicil,  to  consider  where  his  wife 
and  children  live  and  have  theii- 
permanent  place  of  residence,  and 
where  his  establishment  is  kept  up  : 
Piatt  V.  Att.-Gen.  of  Neiu  South 
Wales,  3  A.  C.  336. 

(«)  Somerville  v.  Somerville,  5 
Yes.  750,  786 ;  Forbes  v.  Forbes, 
Kay,  341  ;  Crookenden  v.  Fuller,  1 
Sw.  &  Tr.  441.  With  respect  to 
contemporary  domicils,  the  follow- 
ing   distinction    is    recognised    by 
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2.  The  original  domieil,  or,  as  it  is  called,  i\\Q  forum  orighm, 
or  the  domieil  of  origin,  is  to  prevail,  until  tlie  jiarty  has  not 
only  acquired  another,  but  has  manifested  and  carried  into  exe- 
cution an  intention  of  abandoning  his  former  domieil,  and  taking 
another  as  his  sole  domieil  {b). 

By  the  expression  forum  orif/ini.s,  or  domieil  of  origin,  here 
used,  is  not  meant  the  domieil  of  birth  :  for  tlie  mere  accident 
of  birth  in  any  particular  place  cannot  in  any  degree  affect  the 
domieil :  If  the  son  of  an  Englishman  is  born  upon  a  journey  in 
foreign  parts,  liis  domieil  would  follow  that  of  his  father.  The 
domieil  of  origin  is  that  arising  from  a  man's  birth  and 
connexions  (c). 

It  appears  from  the  terms  of  the  proposition  under  considera- 
tion, that  such  a  domieil  cannot  bo  lost  by  mere  abandonment. 


foreign  jurists,  and  seems  to  have 
met  with  the  concuiTence  of  Lord 
Alvanley,  in  the  above  case  of 
Somerville  v.  SomerviUe,  5  Ves.  750, 
789,  viz.,  that  a  person  not  under 
an  obligation  of  duty  to  live  in 
the  capital  in  a  permanent  manner, 
as  a  nobleman  or  gentleman,  having 
a  mansion-house,  his  residence  in 
the  country,  and  resorting  to  the 
metropolis  for  any  particular  pur- 
pose, or  for  the  general  purpose  of 
residing  in  the  metropolis,  shall  be 
considered  domiciled  in  the  country : 
on  the  other  hand,  a  merchant, 
whose  business  lies  in  the  metro- 
polis, shall  bo  considered  as  having 
his  domieil  there,  and  not  at  his 
country  residence.  See  also  Forbes 
v.  Forbes,  Kay,  341  ;  Aitchison  v. 
Dixon,  L.  11.  10  Eq.  589,  595.  See 
also  S.  (J.  as  to  a  domieil  being 
gained  by  the  permanent  residence 
of  a  man's  wife. 

[b)  Homervilh.  v.  Homervi/le,  5 
VcH.  750,  787  ;  Be  Bruce,  2  Cr.  & 
Jerv.  436,  445,  per  Bayley,  B. ;  Be 
Bonneval  v.  De  Bonneval,  1  Curt. 
85G;  Att.-Gcny.  Dunn,  6  Mees.  & 
W.  511 ;  Dulhouaie  v.  M'Douall,  7 
CI.  &  F.    817;    Mimro  v.    Munro, 


ibid.  842;  Brown  v.  Hmith,  15 
Bcav.  444.  A  change  of  domieil 
must  be  a  residence  sine  animo 
revertendi ;  a  temporary  residence 
for  purposes  of  health,  travel,  or 
business,  does  not  change  the 
domieil.  Also  every  presumption 
is  to  be  made  in  favour  of  the 
original  domieil.  No  change  can 
occur  without  an  actual  residence 
in  a  new  place.  No  new  domieil 
can  be  obtained  without  a  clear  in- 
tention of  abandoning  the  old  : 
Lauderdale  Peerage  Case,  10  A.  C. 
692.  Again,  in  Bell  v.  Kennedy, 
L.  E.  1  Sc.  App.  307,  310,  Lord 
Cairns  saj's,  "the  law  is  clear 
beyond  all  doubt  with  regard  to 
the  domieil  of  bii-th,  that  the  per- 
sonal status  indicated  by  that  term 
clings  and  adheres  to  the  subject  of 
it  until  an  actual  change  is  made  by 
which  the  personal  status  of  another 
domieil  is  acquired."  Per  Lord 
Chelmsford,  "it  is  for  the  parties 
who  rely  on  a  change  of  domieil 
to  prove  that  such  change  took 
place  "  :  ibid.  319. 

(<;)  Somerville  v.  Somerville,  5 
Ves.  787 ;  Forbes  v.  Forbes,  Kay, 
341. 
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It  is  not  to  be  defeated  fo/Z/^io  merely,  but  ajiinio  et  facto,  and 
necessarily  remains  until  a  subsequent  domicil  be  acquired  [d)  ; 


{d)  De  Bonneval  v.  De  Boniievul, 
1  Curt.  857 ;  Att.-Gcn.  v.  Dann,  6 
M.  &  W.  511;  Bell  V.  Kenned  11, 
L.  E.  1  Sc.  App.  307.  The  acqui- 
sition of  a  domicil  does  not  simply 
depend  upon  the  residence  of  the 
party;  the  fact  of  residence  must 
be  accompanied  by  an  intention  of 
permanently  residing  in  the  new 
domicil,  and  of  abandoning  the 
former:  De  Bonneval  y.  De  Bonneval, 
Curt.  863,  864 ;  Stevenson  v.  Masson, 
L.  E.  17  Eq.  78  ;  Ki7ig  v.  Foxwell, 
3  C.  D.  518  ;  Re  Patience,  29  0.  D. 
976.  Accordingly,  in  Aikman  v. 
^jl-moH, 3Macq.  877,  LordWensley- 
dale  laid  down  that  "every  man's 
domicil  of  origin  must  be  presumed 
to  continue  until  he  has  acquired 
another  sole  domicil  by  actual  resi- 
dence, ivith  the  intention  of  aha ndon- 
ing  Ms  domicil  of  origin.'"  This  is 
contrarj'  to  the  doctrine  advanced  in 
Story's  Conflict  of  Laws,  c.  3,  s.  46, 
where  it  is  said  that  "  if  a  person  has 
actually  removed  to  another  place, 
with  an  intention  of  remaining 
there  for  an  indefinite  time,  and 
as  a  place  of  fixed  present  domicil, 
it  is  to  be  deemed  his  j)lace  of 
domicil,  notwithstanding  he  may 
entertain  a  floating  intention  to 
return  (to  his  native  country)  at 
some  future  period."  But  Lord 
"VVensley dale's  statement  of  the  law 
has  been  adopted  by  the  highest 
authorities,  and  it  appears  to  be 
now  settled  that  in  order  to  acquire 
a  new  domicil  a  man  must  intend 
"  quatenus  in  illo  exuere  patriani''^  : 
Moorhouse  v.  Lord,  10  H.  L.  C.  272; 
S.  C,  nom.  Lord  v.  Colvin,  4 
Drew.  366.  The  expi-ession  ^^ exuere 
patriam  "  is  unfortunate,  since  the 
question  of  domicil  is  a  question 
of  residence  and  not  of  citizenship. 


Huldnne  v.  Eckford,  L.  E.  8  Eq. 
631,  j)e?'  James,  V.-C.  The  pre- 
sumption of  law  is  against  the 
intention  to  abandon  the  domicil  of 
origin,  and  that  althoiighthe  length 
of  residence  in  a  foreign  country 
jKT  se  according  to  time  and  circum- 
stances raises  a  presumption  of  in- 
tention to  abandon  the  domicil  of 
origin  and  to  acquire  a  new  domicil, 
still  such  presumption  may  be  re- 
butted by  facts  showing  that  there 
was  no  such  intention.  A  change 
of  domicil  is  not  to  be  inferred 
from  the  fact  of  a  lengthened 
residence  in  a  foreign  country. 
To  constitute  a  change  of  domicil 
it  must  be  animo  et  facfo : 
Hodgson  v.  De  Beaiichesne,  12  Moo. 
P.  C.  285  ;  Be  Capdevielle,  2  H.  &  C. 
985;  Att.-Oen.  v.  Bhicher  de  Wahl- 
statt,  3  H.  &  C.  374 ;  Jopp  v.  Wood, 
34  Beav.  88  ;  affirmed  by  the  Lords 
Justices,  34  L.  J.  (N.  S.)  Ch.  21  ; 
Whicker  \.  Hume,  7  H.  L.  C.  159, 
by  Lord  Cranworth.  See  also 
Croohenden  v.  Fuller,  1  Sw.  &  Tr. 
441 ;  King  v.  Foxwell,  3  0.  D.  518 ; 
Re  De  Aimed  a,  W.N.  (1901)  142; 
W.  N.  (1902)  55.  If  the  animus 
and  factum  are  both  satisfactorily 
proved,  the  permanent  residence 
abroad  will  operate  as  a  change 
of  domicil,  notwithstanding  such 
residence  was  occasioned  by  mere 
l^reference  of  climate,  or  by  the 
opinion  that  the  habits  of  the 
country  may  be  better  suited  to  the 
health  than  those  of  the  country 
which  has  been  quitted  :  Hoskins  v. 
Matthcivs,  8  De  G.  M.  &  G.  13; 
Brunei  v.  Brunei,  L.  E.  12  Eq.  298  ; 
Ilaldane  v.  Eclcford,  L.  E.  8  Eq. 
631 ;  Stevenson  v.  Masson,  L.  E.  17 
Eq.  78  ;  Urquhart  v.  Butterfeld,  37 
C.  D.  357.     It  should  be  observed 
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and  apparently  if  a  man  bo  in  itincre  towards  an  intended 
domicil  when  death  supervenes,  it  is  a  sufficient  act  for  this 
piu'pose  (^^) .  In  the  recent  case  of  Winrtm  \.  Aft.-Grn.  (/),  it  was 
laid  down  by  the  House  of  Lords  that  the  onus  of  proving  that 
a  domicil  has  been  chosen  in  substitution  for  the  domicil  of 
origin  lies  upon  those  who  assert  tliat  tlie  domicil  of  origin  has 
been  lost  and  that  the  domicil  of  origin  continues  unless  a  fixed 
and  settled  intention  of  abandoning  the  first  domicil  and 
acquiring  another  as  the  sole  domicil  is  clearly  shown. 

3.  The  proposition  last  stated  is  equally  true  of  an  acquired 
as  of  an  original  domicil.  The  domicil  of  origin  having  been 
abandoned  and  a  new  domicil  acquired,  the  new  domicil  may  be 
abandoned  and  a  third  domicil  acquired  (r/)  :  But  an  acquired 
domicil  cannot  be  lost  by  mere  abandonment,  but  continues  until 
the  intention  of  another  change  of  domicil  is  carried  into 
execution  (//).     Again,  the  domicil  of  origin  does   not   revive 


that  a  man  cannot  retain  his 
original  domicil  by  a  mere  decla- 
ration of  his  intention  to  do  so,  if 
he  so  acts  as  to  change  it :  Be  Steer, 
3  H.  &  N.  594  ;  Doiicetv.  Geoghegan, 
9  C.  D.  441 ;  Att.-Gen.  v.  Winans, 
[1904]  A.  C.  287.  The  intention 
requii-ed  to  effect  a  change  of 
domicil  (as  distingu.ished  from  the 
acts  embodying  it)  is  an  intention 
to  settle  in  a  new  country  as  a  per- 
manent home,  and  this  is  sufficient 
without  any  intention  to  change  the 
civil  status,  and,  semble,  even  if  an 
intention  not  to  change  the  civil 
status  be  proved  :  Douglas  v. 
Douglas,  L.  E.  12  Eq.  617.  As  to 
the  value  of  conversations  and 
declarations  as  evidence  of  a  change 
of  domicil,  see  Crookenden  v.  Fuller, 
1  Sw.  &  Tr.  441,  450;  Att.-Gen. 
V.  Winans,  ubi  supra.  Change  of 
domicil  by  evidence  of  intention, 
as  affecting  the  status  of  husband 
and  wife,  was  discussed  in  lie 
Martin,  [1900]  P.  211. 

(e)  Munroe  v.  Douglas,  5  Madd. 
405 ;  Forhes  v.  Forbes,  Kay,  341 ;  In 
tJie  goods  of  Bianchi,  3  Sw.  &  Tr. 


16;  cf.  In  the  goods  of  liaffrnel,  ibid. 
49.  But  see  Story's  Conflict  of 
Laws,  Ch.  xii.  s.  481  a.,  p.  678, 
note  (2),  8th  edit. 

(/)  [1904]  A.  C.  287. 

((/)  De  Bonneval  v.  De  Bonneval, 
1  Curt.  864. 

(A)  Munroe  v.  Douglas,  5  Madd. 
379 ;  Stanley  v.  Bernes,  3  Hagg. 
373  ;  Craigie  v.  Lewin,  3  Curt.  435  ; 
Commissioners  of  Charitahle  Dona- 
tions V.  Devereux,  13  Sim.  14  ;  Udny 
V.  Udny,  L.  E.  1  Sc.  App.  441 ; 
Bradford  v.  Young,  29  C.  D.  617 ; 
Be  Marrett,  36  C.  D.  400:  Att.-Gen. 
V.  Winans,  ithi  supra.  In  Udny  v. 
Udny  many  important  doctrines 
were  laid  down  by  several  members 
of  the  House,  which  it  is  deemed 
desirable  should  be  introduced  into 
this  Work,  and  they  will,  therefore, 
be  found  below. 

By  Lord  Westbury  : — Every  in- 
dividual has,  at  his  birth,  become 
the  sul)ject  of  some  particular 
country  by  the  tie  of  national 
allegiance,  which  fixes  his  'political 
status,  and  becomes  subject  to  the 
Law  of  the  Domicil  which  deter- 
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until    an    acquired     domicil    lias    been    abandoned   animo   et 
facto  (/). 


mines  his  civil  status.  To  suppose 
that  for  a  change  of  domicil  there 
must  be  a  change  of  national  alle- 
giance is  to  confound  the  political 
with  the  civil  status,  and  to  destroy 
the  distinction  between  patriam 
and  domiciUum.  [See  also  Brunei 
V.  Brunei,  L.  E.  12  Eq.  298.] 

By  the  Lord  Chancellor  (Lord 
Hatherley) : — A  man  may  change 
his  domicil  as  often  as  he  pleases 
but  not  his  allegiance.  Exiiere 
patriam  is  beyond  his  power. 
[Dictum  of  Lord  Kingsdown  in 
Moorhouse  v.  Lord,  qualified.] 

Per  Lord  Westbury  : — It  is  a 
settled  principle  that  no  man  shall 
be  without  a  domicil,  and  to  secure 
this  end  the  law  attributes  to  every 
individual  as  soon  as  he  is  born, 
the  domicil  of  the  father,  if  the 
child  is  legitimate,  or  the  domicil 
of  the  mother,  if  the  child  be  ille- 
gitimate. This  is  called  the  domicil 
of  origin,  and  is  involuntary.  It 
is  the  creation  of  law,  not  of  the 
the  party.  It  may  be  extinguished 
by  an  act  of  law,  as,  for  example, 
by  sentence  of  death  or  exile  for 
life,  which  puts  an  end  to  the  status 
civills  of  the  criminal.  But  it  can- 
not be  destroyed  by  the  will  and 
act  of  the  party. 

Domicils  of  choice  and  origin 
distinguished. 
Domicil  of  choice  is  the  creation 
of  the  party.  When  a  domicil  is 
acquired,  the  domicil  of  origin  is  in 
abeyance ;  but  it  is  not  absolutely 
extinguished  or  obliterated.  When 
a  domicil  of  choice  is  abandoned, 
the  domicil  of  origin  revives — a 
special  intention  to  revert  to  it  being 
unnecessary.  \_King  v.  FoxweU,  3 
C.  D.  518.] 


Per  Lord  Chelmsford  : — Story 
says,  that  the  moment  a  foreign 
domicil  is  abandoned,  the  native 
domicil  is  re -acquired.  The  word 
"  re-acquired  "  is  an  inaccurate 
expression.  The  meaning  is,  that 
the  abandonment  of  an  acquired 
domicil  ipso  facto  restores  the  do- 
micil of  origin.  If,  after  having 
acquired  a  domicil  of  origin,  a  man 
abandons  it  and  travels  in  search  of 
another  domicil  of  choice,  the  do- 
micil of  origin  comes  instantly  into 
action  and  continues  until  a  second 
domicil  of  choice  has  been  acquired. 

Per  Lord  Westbury : — A  na- 
tural-born Englishman  may  do- 
micile himself  in  Holland,  but  if  he 
breaks  up  his  establishment  there 
and  quits  Holland,  declaring  that 
he  never  will  return,  it  is  absurd  to 
suppose  that  his  Du.tch  domicil 
clings  to  him  until  he  has  set  up 
his  tabernacle  elsewhere. 

Legitimation  per  subsequens  matri- 
monium. 

By  the  Lord  Chancellor  (Lord 
Hatherley)  : — The  status  of  the 
child,  with  respect  to  its  capacity 
to  be  legitimated  by  the  subsequent 
marriage  of  its  parents,  depends 
wholly  on  the  status  of  the  putative 
father,  not  on  that  of  the  mother. 
According  to  English  law,  whore 
at  the  time  of  the  bastard's  birth  the 
father  has  his  domicil  in  England, 
no  subsequent  change  of  domicil 
can  render  practicable  the  bastard's 
legitimation.  \_Re  Grove,  40  C.  D. 
216  ;  and  see  ante,  p.  859,  note  (2).] 

It  may  here  further  be  observed, 
on  the  subject  of  Domicil,  that  if  a 
man,  at  the  time  he    attains    his 


(i)  See  next  page. 
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As  an  example  of  what  sliall  constitute  an  acquired  domicil, 
it  may  be  mentioned  that  a  residence  in  India,  for  tlie  purpose 
of  following  a  profession  there  in  the  service  of  the  East  India 
Company,  creates  a  new  domicil  (/r). 


majority,  is  of  unsound  mind,  or 
remains  in  that  state  continuously 
up  to  the  time  of  his  death,  the  in- 
cajjacity  of  minority,  never  having 
been  followed  by  adult  capacity,  will 
continue  to  confer  upon  the  father 
the  right  of  choice  in  the  matter  of 
domicil  for  his  son,  and  a  change  of 
domicil  by  the  father  will  usually 
produce  a  similar  change  of  domicil 
as  regards  the  lunatic  son.  It  has 
been  also  held,  that  the  mere  resi- 
dence as  a  consular  officer  in  a 
foreign  country  gives  rise  to  no  in- 
ference of  a  domicil  in  that  country. 
But  if  one  already  domiciled  and 
resident  in  such  couiitry  accept  an 
office  in  the  consular  service  of 
another  country,  he  does  not  there- 
by destroy  his  domicil :  Sharj^e  v. 
Crispin,  L.  E.  1  P.  &  D.  611  ; 
Urquhart  v.  ButterfiehJ,  37  C.  D. 
357. 

(/)  Craiijie  v.  Lewin,  3  Curt.  435  : 
In  that  case  a  native  Scotchman, 
having  by  emplojonent  in  the  East 
India  Company's  service,  acquired 
a  domicil  in  India,  it  was  held  that 
by  his  return  to  Scotland,  animo 
manendi,  his  original  domicil  did 
not  revive,  the  party  still  holding 
his  commission  and  being  liable  to 
be  called  upon  to  return  to  India, 
and  intending  to  return  if  called  on 
so  to  do. 

(/,)  Munroe  v.  Doinihis,  5  Madd. 
404 ;  Bruce  v.  Bruce,  6  Bro.  P.  C. 
566,  Toml.  Edit.  ;  Crair/ie  y.  Lewin, 
3  Curt.  435.  This  has  been  so  held 
as  to  an  officer  in  the  Indian  ai-my, 
where  tlio  duties  of  his  appoint- 
ment nc^cc^sarily  require  residence 
in  India  for  an  indefinite  period, 


notwithstanding  he  has  property 
in  the  country  which  was  his  do- 
micil of  origin :  Forhea  v.  Forbes, 
Kay,  3-11.  But  it  is  otherwise  as  to 
an  officer  in  the  King's  army : 
Ait. -Gen.  v.  Napier,  6  Exch.  217. 
See  also  Broum  v.  Smith,  15  Beav. 
444 ;  Hodgson  v.  Beauchesne,  12 
Moo.  P.  C.  285.  And  the  rule  that 
a  British  subject  does  not  by  enter- 
ing into  and  remaining  in  the  mili- 
tary service  of  the  Crown  abandon 
the  domicil  which  he  had  when  he 
entered  into  the  sei^vice  applies  to 
an  acquired  domicil  as  well  as  to 
the  domicil  of  origiu  :  Re  Macreight, 
30  C.  D.  165.  See  further  as  to 
the  acquisition  of  an  Anglo-Indian 
domicil,  Hodgson  v.  De  Beauchesne, 
12  Moo.  P.  C.  285;  Moorhouse  v. 
Lord,  10  H.  L.  C.  272;  Jopp  v. 
Wood,  34  L.  J.  (N.  S.)  Ch.  212  ; 
AUardice  v.  Onslow,  33  L.  J.  (N.  S.) 
Ch.  434 ;  Ex  parte  Cunningham,  re 
Miichell,  13  Q.  B.  D.  418.  An 
Anglo-Indian  is  not,  for  all  pur- 
posrs,  an  English  domicil:  Forbes 
v.  Forbes,  Kay,  341.  But  British 
subjects  resident  in  Chinese  terri- 
tory cannot  acquire  in  China  a 
domicil  similar  to  that  existing  in 
India,  and  commonly  known  as 
Anglo-Indian  :  Be  TootaVs  Trusts, 
23  C.  D.  532 ;  nor  does  permanent 
abode  at  Cairo  under  British  pro- 
tection attract  to  a  man  an  Anglo- 
Egyptian  domicil:  Abdid-Messih  v. 
Farra,  13  App.  Cas,  431.  A  peer 
of  the  British  parliament  is  not  in- 
capacitated from  acquiring  a  domicil 
of  choice  in  a  foreign  coiuitry  by 
reason  of  his  obligation  to  attend 
the  House  of  Peers  when  requii-ed  : 
Hamilton  v.  Dallas,  1  C.  D.  257. 
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4.  A  new  domicil  cannot  be  acquired  by  a  party's  own  act 
during  pupilage,  nor  until  the  party  is  sui  juris  (/).  Accord- 
ingly a  married  woman,  tliougli  living  apart  from  her  liusband, 
has  no  power  to  change  her  domicil  [m) . 

5.  By  marriage,  the  domicil  of  the  husband  becomes  that 
of  the  wiie{ii),  and  she  retains  it  after  the  death  of  her 
husband  (o). 

6.  After  the  death  of  the  father,  children  remaining  under 
the  care  of  the  mother  follow  the  domicil  which  she  may 
acquire,  and  do  not  retain  that  which  their  father  had  at  his 
death  until  they  are  capable  of  gaining  one  by  acts  of  their 
own  {])). 


[l)  SomervilleY.  Somerville,  5  Ves. 
787,  by  Lord  Alvanley ;  Forbes  v. 
Forhcs,  Kay,  341. 

[m)  Re  Dalys  Settlement,  25  Beav. 
456.  So  where  a  Scotch.  Court  pro- 
nounced a  decree  of  divorce  in  the 
case  of  an  English  marriage,  where 
there  was  no  real  Scotch  domicil,  it 
was  held  that  the  decree  had  no 
effect  either  as  a  divoi'ce  a  vinculo 
or  a  mensd  et  thoro,  so  as  to  render 
the  wife  capable  of  acquiring  a 
domicil  different  from  her  husband' s : 
Bohins  y.  Dolpldn,  1  Sw.  &  Tr.  37 ; 
B.  C,  nom.  DolpMn  v.  Bohins,  T 
H.  L.  C.  390.  Whether  a  wife 
who  is  legally  divorced  a  mensd  et 
thoro  may  acquire  a  domicil  of  her 
own,  is  not  clear :  ihid.  416,  by 
Lord  Cranworth. 

[n)  Warrender  v.  Warrendrr,  2 
CI.  &  Fin.  488  ;  DuJhousie  v. 
Jif'DouaU,  7  CI.  &  Fin.  817;  Whit- 
comh  V.  Whitcomh,  2  Curt.  351.  See 
The  Count  de  WaWs  case,  6  Moo. 
P.  C.  216.  In  De  Nicols  v.  Curlier, 
[1900]  A.  C.  21,  a  Frenchman  and 
Frenchwoman  married  in  France 
without  any  contract,  so  that, 
according  to  French  law,  their 
rights  inter  se  as  to  property  were 
subject  to  the  law  of  community  of 
goods.  They  came  to  England  and 
were  permanently  domiciled  here. 


The  husband  became  a  naturalised 
British  subject,  am.assed  a  large 
fortune,  and  died  in  England,  leav- 
ing his  wife  surviving,  and  having 
made  an  English  Will,  by  which 
he  disposed  of  all  his  property  :  It 
was  held  that,  as  to  moveable 
goods,  the  rights  of  the  wife,  under 
the  French  marriage  law  as  to 
community  of  goods,  were  not 
affected  by  change  of  domicil,  and 
that  the  widow  was  entitled  to  the 
share  of  her  husband's  personal 
estate  to  which  she  would  have 
been  entitled  if  thej'  had  remained 
domiciled  in  Finance .  The  rule 
that  the  law  of  the  matrimonial 
domicil  applies  to  a  contract  in 
consideration  of  marriage  will  yield 
to  an  express  stipulation  that  some 
other  law  shall  apjily,  or  to  other 
sufficient  indications  that  the  parties 
contracted  with  reference  to  some 
other  law  :  Be  Fitzgerald,  [1904]  1 
Ch.  573. 

(o)  See  Phillimore  on  the  Law 
of  Domicil,  Ch.  VI.  No.  XLI.  et 
seq. ;  Gout  v.  Zimmerman,  5  Not. 
of  Cas.  440. 

(p)  Potinger  v.  Wightman,  3 
Mor.  67 ;  Johnstone  v.  Beattie,  10 
CI.  &F.  66, 138,  i)er  Lord  Lyndhurst, 
C,  and  Lord  Camj)bell.  But  it  is 
only  during  the  mother's  widow- 
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The  rule  is,  however,  it  appears,  subject  to  the  condition 
that  the  domicil  shall  not  have  been  changed  for  the  fraudulent 
purpose  of  obtaining  an  advantage  by  altering  the  rule  of 
succession :  And  it  would  seem,  by  the  opinion  of  an  eminent 
foreign  jurist  (<?),  that  such  fraud  will  be  presumed,  if  no 
reasonable  motive  can  be  assigned  for  the  change. 

It  must  be  mentioned,  before  leaving  this  subject,  that  in 
the  case  of  Curling  v.  Thoniton  (>•),  Sir  John  NichoU  expressed  a 
doubt  whether  a  British  subject  is  entitled  so  far  exuere 
ixdriam,  as  to  select  a  foreign  domicil  in  such  complete  dero- 
gation of  his  British,  as  to  render  his  property  in  this  country 
liable  to  distribution  according  to  any  foreign  law.  And  in 
the  subsequent  case  of  Stanley  v.  Bcrncs  (.s),  the  same  learned 
judge  said,  that  there  was  no  case  in  which  the  property  of 
a  British  subject,  dying  intestate  in  a  foreign  country,  had 
been  held  distributable  according  to  the  law  of  such  foreign 
country.  But  this  doubt  must  be  considered  as  settled  by  the 
decision  of  the  delegates  in  the  latter  case  {t),  and  it  is  now 
fully  established,  with  reference  to  the  present  subject,  that  a 
natural-born  British  subject  may  acquire  a  foreign  domicil :  and 
further,  that  the  animus  recerfendi,  and  claim  to  be  considered, 
and  treatment  as,  a  British  subject  will  not  suffice  to  preserve 
his  original  domicil  (it). 

A  domicil  in  India,  is,  in  legal  effect,  a  domicil  in  the  pro- 
vince of  Canterbury  ;  and  the  law  of  England  is  therefore  to  be 
applied  to  the  distribution  of  the  property  of  intestates  there 


hood    that    slie    can    cliange     tlie  guardian,  not  being  a  parent,  can 

domicil  of  her  infant.     See  Story's  change  the  domicil  of  his  ward,  in 

Conflict,    s.    506,    note   (1).      The  respect  of  the  right  of  succession  to 

change  in  domicil  of  the  infant  is  his  estate,  is  a  disputed  point.     See 

not,  however,  to  bo  regarded  as  the  Story's    Conflict,    s.    505    et    seq. ; 

necessary  consequence  of  a  change  Phillimore,  Ch.  VII. 

in  the  mother's  domicil,  but  as  the  ((/)  Pothier,  in  the  introductory 

result  of  the  exercise  by  her  of  a  chapter  to  his  Treatise  on  the  Cus- 

powcr  vested  in  her  for  the  welfare  tom  of  Orleans. 

of  her  infant,  which  in  the  infant's  [r)  2  Aid.  17. 

interest    she     may    abstain     from  (s)  3  Hagg.  441. 

exercising,  even  when  she  changes  (/)  See  anlv,  p.  276. 

her    own    domicil:    Re   Beaumont,  (n)  3  Ilagg,  313  ;  Moore  y.  DareU, 

[189.3]  3  Ch.  490.     Whether  a  mere  4  Ilagg.  346. 
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domiciled  (,r) .  At  all  events  the  laws  of  England  and  India 
are  now  the  same  as  regards  the  validity  of  Wills ;  for  shortly 
after  the  passing  of  the  new  Statute  of  Wills  (1  Yict.  c.  2')), 
an  Act  was  passed  hy  the  Legislature  in  India,  assimilating  the 
law  of  India  in  respect  of  Wills  to  that  of  England  (//). 

By  stat.  24  &  25  Vict.  c.  121,  s.  1  :  "  Whenever  her  Majesty  24  &  25  Vict, 
shall    by   convention  (s)   with   any   foreign    state    agree    that  British  sub- 
provisions  to  the  effect  of  the  enactments  herein  contained  shall  i*^';*  <^.ying  in 

•  IT    •  1      p  1     r-        •  ^  loreigTi 

be  applicable  to  the  subjects  of  her  Majesty  and  of  such  foreign  country  to  be 

state  respectively,  it  shall  be  lawful  for  her  Majesty  by  any  havTltquired 

order  in  council  to  direct,  and  it  is  hereby  enacted,  that  from  a  domicii  _ 

and  after  the  publication  of  such  order  in  the  London  Gazette  ^jent  there  for 

no  British  subject  resident  at  the  time  of  his  or  her  death  in  the  one  year  un- 

•"  ,  mediately  pre- 

foreign  country  named  in  such  order  shall  be  deemed  under  any  ceding  his  or 

circumstances  to  have  acquired  a  domicile  in  such  country,  unless  ^^  .  ^nd'for 
such  British  subject  shall  have  been  resident  in  such  country  for  all  purposes 
one  year  immediately  preceding  his  or  her  decease,  and  shall  intestate  sue- 
also  have  made  and  deposited  in  a  public  office  of  such  foreign  cession  shall 
country   (such  office  to  be  named  in  the  order  in  council),  a  domicii  pos- 
deelaration  in  writing  of  his  or  her  intention  to  become  domi-  ^^^l  of  *o-oino- 
ciled  in  such  foreign  country  :  and  every  British  subject  dying  to  reside  in 
resident  in  such  foreign  country,  but  without  having  so  resided  covmtry. 
and   made    such    declaration    as    aforesaid,    shall   be   deemed 
for    all    purposes    of    testate    or    intestate    succession    as    to 
movables  to  retain  the  domicile   he  or   she   possessed  at  the 
time  of  his  or  her  going  to  reside  in  such  foreign  country  as 
aforesaid." 

Sect.  2.  "  After  any  such  convention  as  aforesaid  shall  have  Sect.  2.  No 
been  entered  into  by  her  Majesty  with  any  foreign  state,  it  jecrdyingin 
shall  be  lawful  for  her  Majesty  by  order  in  council  to  direct,  Great  Britain 

T  1  ■        •  p  1        •      1.1        7-        7        or  Ireland  to 

and  from  and  after  the  publication  oi  such  order  m  the  London  be  deemed  to 

Gazette  it  shall  be  and  is  hereby  enacted,  that  no  subject  of  any  a'domSl^in-^ 

such  foreign  country,  who  at  the  time  of  his  or  her  death  shall  less  resident 

be  resident  in   any  part  of  Great  Britain  or  Ireland  shall  be  ^^^  ^^^^  j^^. 

deemed  under  any  circumstances  to  have  acquired  a  domicile  mediately   ^ 

^      p       •  -\  •  in     11  -ji.   precedmg  his 

therein,  unless  such  foreign  subject  shall   have    been  resident  or  her  death, 

&c. 

(a;)  Ante,  p.  1266,  note  (A:),  where      441. 
tlie   question  of  Anglo-Indian  do-  (2)  ^s   no   convention  with  any 

micil  is  discussed.  foreign  state  has  n  s  yet  been  entered 

into,    this    statute    is    at    present 

(//)  See  Craigie  v.  Leivrn,  3  Curt.       inoperative. 

W.E, —  VOL.  II.  4  N 
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within  Great  Britain  or  Ireland  for  one  year  immediately 
preceding  his  or  her  decease,  and  shall  also  liave  signed  and 
deposited  with  her  Majesty's  Secretary  of  State  for  the  Home 
Department,  a  declaration  in  writing  of  his  or  her  desire  to 
become  and  he  domiciled  in  England,  Scotland  or  Ireland,  and 
that  the  law  of  the  place  of  such  domicile  shall  regulate  his  or 
her  moveable  succession." 


SECTION    VI. 

Of  the  Faymcnt  of  the  Residue. 

The  subject  of  the  duties  of  an  administrator,  with  respect  to 
the  payment  of  the  residue  of  an  intestate's  estate,  has  been  in  a 
great  measure  anticipated  by  the  discussion  of  the  duties  of  an 
executor  with  regard  to  the  payment  of  the  residue  under  a 
testamentary  disposition  of  it. 

For  example,  there  has  already  been  occasion  to  consider  the 

subject  with  respect  to  the  right  of  retainer  by  the  administrator, 

in  part  or  full  satisfaction  of  a  debt  due  to  the  intestate  from 

the   party  entitled   in   distribution  {a)  :  Again,   the   law   with 

respect  to  the  payment  of  a  residue,  where  a  party  entitled  to  a 

distributive  share  is  an  infant  {h)  ;  or  a  married  woman  (c),  has 

been  considered  in  a  previous  part  of  this  Treatise,  incidentally 

to  the  subject  of  the  payment  of  legacies. 

If  a  person  Although  the  8th  section  of  the  statute  enacts,  that  no  distri- 

d?sTib  tinn     ^utiou  of  an  intestate's  effects  shall  be  made  until  one  year  be 

die  within  the  expired  after  his  death,  yet  if  a  person  entitled  to  a  distributive 

cutor, '&c.,       share  shall  die  within  the  year,  such  interest  shall  be  considered 

may  claim,       9,8  vested  in  him,  and  shall  go  to  his  personal  representative  :  for 

this  proviso  makes  no  suspension  or  condition  precedent  to  the 

interest  of  the  parties,  but  was  inserted  merely  with  a  view  to 

creditors  (r/)  :  The  statute  also  is  in  the  nature  of  a  Will  framed 

by  the  Legislature  for  all  such  persons  as  die  without  having 

made   one   fur   themselves;    and,  by  consequence,  the  parties 

entitled  in  distribution  resemble  a  residuary  legatee ;  and  it  has 

been  always  held,  that  if  such  legatee  dies  before  the  amount  of 

(a)  Ante,  p.  1049  d  seq.  j^^^^^^  ^_  ^^  ^^^^^ 

(h)  Ante,  p.  11  y?  d  scq. 

/\    A.„  ,    11-1    /„„„  52:  Buc.  Abr.  Exors.  I.  4. 

(c)  Ante,  p.  11  o4  n  scq,  ' 
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the  surplus  is  ascertained,  still  Ms  representative  shall  have  the 
whole  residue,  and  not  the  representative  of  the  first  testator  {e). 
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(e)  Bac.  Abr.  Exors.  I.  4 ;  Cooper 
V.  Coojier,  L.  E.  7  H.  L.  53,  wliere 
it  -was  held  that  the  rule  of  the 
Statute  of  Distributions,  which  re- 
quires the  conversion  of  an  in- 
testate's estate  into  money,  was 
introduced  simply  for  the  benefit  of 
creditors  and  the  facility  of  division 
among  the  next  of  kin.  But,  as 
regards  the  substantial  title  to  pro- 
pertj',  the  right  of  the  next  of  kin 
(subject  only  to  the  claims  of  the 


creditors)  is  comi^lete.  A  residuary 
legatee  under  a  Will  has  a  clear  and 
tangible  interest  in  the  residue,  and 
the  Statute  of  Distributions  being 
nothing  but  a  Will  made  by  the 
legislature  for  an  intestate,  his 
next  of  kin  stand,  with  regard  to 
his  personal  estate,  in  the  same 
condition  as  does  a  residuary 
legatee  under  a  Will ;  and  see  ante, 
p.  1193,  note  (e). 
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CHAPTER    THE    SECOND. 

OF   DISTRIBUTION   UNDER    THE    CUSTOMS    OF   LONDON   AND 

YORK,    &C. 

1  HE  fourth  section  of  the  Statute  of  Distributions  provides, 
that  the  Act  shall  not  in  any  way  prejudice  the  customs  of  the 
city  of  London,  or  the  province  of  York,  or  other  places,  but 
that  they  should  be  observed  as  formerly. 

Although,  therefore,  by  subsequent  statutes,  mentioned  in  an 
earlier  part  of  this  Work  {a),  the  restraint  on  testamentary  dis- 
positions in  those  places  has  been  removed,  and  the  customs  may 
be  thereby  controlled  at  the  pleasure  of  a  testator :  yet  if  a  man 
died  intestate,  before  December  31st,  1856,  the  customs  remained 
in  the  same  force,  with  respect  to  the  distribution  of  his  personal 
estate,  as  if  no  statutes  had  ever  passed. 
19  &  20  Vict.        But  by  stat.   19  &  20  Vict.   c.  94,  the  4th  section  of  the 
toms'of  Lon-    ^^^^^^6  of  Distributions  is  repealed,  save  only  with  respect  to 
don  and  York  the  distribution  of  the  personal  estate  of  persons  who  may  have 
as  to  the'        ^^ied   on   or   before   December    31st,    1856,    "and   the   special 

estatesof  per-  customs  respecting  the  distribution  of  the  personal  estates  of 

eons  who  have   .  ,  .  .  .  . 

died  on  or        intestates  observed  in  the  city  of  London,  or  in  relation  to  the 

■ff        T  1  . 

1857.  ^^"  '  citizens  and  freemen  of  such  city,  and  in  the  province  of  York, 
and  certain  other  places,  shall,  with  reference  to  all  persons 
dying  on  or  after  January  1st,  1857,  wholly  cease  and  determine, 
and  the  distribution  of  the  personal  estates  of  all  persons  so 
dying  shall  take  place  as  if  such  customs  had  never  existed,  and 
as  if  the  rules  for  the  distribution  of  the  personal  estates  of 
intestates  generally  prevalent  in  the  province  of  Canterbury  had 
prevailed  throughout  England  and  Wales,  any  law  or  statute  to 
the  contrary  notwithstanding."     It  has  been  deemed  advisable 

(a)  Ante,  p.  2. 
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to  omit  in  the  present  Edition  of  this  "Work  (as  in  the  9th 
Edition)  any  discussion  in  detail  of  distribution  as  it  existed 
under  the  customs  of  London  and  York,  &c.,  which  were 
abolished  by  the  above  Act.  As,  however,  these  customs 
remain  in  force  and  affect  the  distribution  of  the  estates  of 
persons  who  have  died  before  January  1st,  1857,  the  reader  is 
referred  to  the  earlier  Editions  of  this  Work,  Pt.  III.  Bk.  IV. 
Ch.  2,  where  the  nature  and  incidents  of  the  customs  which 
have  been  abolished  are  investigated  at  length. 
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PAET  THE   FOUETH. 

OF  THE  LIABILITIES  OF  AN  EXECUTOR  OR 
ADMINISTRATOR. 


BOOK  THE  FIRST. 

OF  ASSETS, 

llAVINGr  investigated  in  a  former  part  of  this  Work  (a)  the 
quantity  of  the  estate  which  devolves  to  an  executor  or  adminis- 
trator, it  remains,  1st,  to  consider  what  portion  of  that  property 
is  regarded  in  law  as  applicable  by  him  to  the  satisfaction  of  the 
different  claimants  on  the  estate,  as  well  upon  valuable  con- 
sideration as  volunteers :  and,  2ndly,  to  complete  the  examina- 
tion already  commenced  in  an  earlier  stage  of  this  Treatise  (i), 
of  the  order  in  which  that  application  must  be  made,  with 
reference  to  the  priority  subsisting  among  the  claimants  (c). 

The  property  which  will  be  the  subject  of  these  two  inquiries, 
is  called  assets  in  the  hands  of  the  executor  or  administrator, 
that  is,  sufficient,  from  the  French  assez,  to  make  him  chargeable 
to  a  creditor,  and  a  legatee  or  party  in  distribution,  so  far  as 
such  property  extends. 

This  portion  of  the  estate  of  the  deceased  is  sometimes  desig- 
nated by  the  older  writers  by  the  term  "  assets  enter  mains," 
in  contradistinction  to  "  assets  per  descent"  by  which  last  expres- 
sion is  denoted  that  portion  which  descended  to  the  heir,  and 
which  was  sufficient  to  charge  him,  as  far  as  it  went,  with 
specialty  debts  of  his  ancestor. 

(d)  Ante,  p.  485  ct  seq.  portanco  than  formerly  by  reason 

,  ,     ,  ►,.,    J  of    the   priority  of   specialty  debts 

(h)  AnU;  p.  751  et  seq.  I         f  ^         iT    oo  ^ 

^  ''  ^  having  been  taken  away  by  32  & 

(c)  This   subject  is  of  less   im-      33  Vict.  c.  46. 
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Important  changes  in   the  law   on  this  subject   have   been  The  Land 
effected  by  Part  I.  of  the  Land  Transfer  Act,  1897  (60  &  61  isoj  (6O&61 
Vict.  c.  65),  which  came  into  operation  on  January  1st,  1898,  ^^^*-  °-  *^^)- 
and  it  will  be  convenient  here  to  set  out  Part  I.  of  this  Act  in 
full,  although  the  several  sections  are  dealt  with  in  other  parts 
of  this  Work. 


PAET  I. 

EstahlisJiment  of  a  Real  Representative. 

1. — (1.)   "  Where  real  estate  is  vested  in  any  person  without  Devolution  of 
a  right  in  any  other  person  to  take  by  survivorship,  it  shall,  on  jn^real  estate 
his  death,  notwithstanding  any  testamentary  disposition,  devolve  °^  death, 
to  and   become  vested   in   his   personal   representatives  {d)    or 
representative  {e)  from  time  to  time  as  if  it  were  a  chattel  real 
vesting  in  them  or  him. 

(2.)  "  This  section  shall  apply  to  any  real  estate  over  which 
a  person  executes  by  Will  a  general  power  of  appointment,  as  if 
it  were  real  estate  vested  in  him  {f). 

(3.)  "  Probate  and  letters"  of  administration  may  be  granted 
in  respect  of  real  estate  only,  although  there  is  no  personal 
estate  {g). 

(4.)  "  The  expression  '  real  estate,'  in  this  part  of  this  Act, 
shall  not  be  deemed  to  include  land  of  copyhold  tenure  or 
customary  freehold  in  any  case  in  which  an  admission  or  any 
act  by  the  lord  of  the  manor  is  necessary  to  perfect  the  title  of  a 
purchaser  from  the  customary  tenant  {It). 

(d)  Tlie  real  estate  vests  in  all  tlie  currence  of  special  executors  ajD- 

executors,  -whetlier  they  prove  the  pointed   of    property   situate  in  a 

Will   or  not,    unless  in  the  latter  foreign  coiuitry  or  in  the  colonies  : 

case  by  renunciation  or  otherwise  Be   Cohen's   Executors   and  London 

they  have  made  it  impossible    for  County  Council,  [1902]   1  Ch.  187. 

them  to  obtain  a  grant  of  probate;  (f)  Section  24  (2)  provides  "In 

and  the  executors  who  have  proved  this  Act,  the  expression  '  personal 

the  WUl  have  no  power  to  convey  representative '  means  an  executor 

the  legal  estate  without  either  the  or  administrator." 

concurrence  of  or  disclaimer  by  the  (/)  Cf.  post,   p.   1302,  as   to  the 

other  executor  who  has  not  proved :  exercise    of    a    general    power    of 

Be  Paioley  and  London  &  Provincial  appointment  over  a  fund. 

Ba7ik,     [1900]     1     Ch.     58.      But  {(j)  Ante,  p.  301. 

general  executors  of  the  testator's  {h)  See  Watkins   on  CoiDyholds, 

real  estate  in  England  can  sell  and  4th  edit,  by  Coventry,  vol.  i.  p.  58, 

make  a  good  title  without  the  con-  note  (1). 
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(5.)  *'  This  section  applies  only  in  cases  of  death  after  the 
commencement  of  this  Act  (/). 
Provisions  as  2. — (1.)  "  Subject  to  the  powers,  rights,  duties  and  liabilities 
tion.™^^^^  ^^'  hereinafter  mentioned,  the  personal  representatives  of  a  deceased 
person  shall  hold  the  real  estate  as  trustees  (/■)  for  the  persons  by 
law  beneficially  entitled  thereto,  and  those  persons  shall  have 
the  same  power  of  requmng  a  transfer  of  real  estate  as  persons 
beneficially  entitled  to  personal  estate  have  of  requiring  a 
transfer  of  such  personal  estate  (/). 

(2.)  "  All  enactments  and  rules  of  law  relating  to  the  effect 
of  probate  or  letters  of  administration  as  respects  chattels 
real  {)))),  and  as  respects  the  dealing  with  chattels  real  before 
probate  or  administration  (>/),  and  as  respects  the  payment  of 
costs  of  administration  and  other  matters  in  relation  to  the 
administration  of  personal  estate  (o),  and  the  powers,  rights, 
duties  and  liabilities  of  personal  representatives  in  respect  of 
personal  estate  {]-)),  shall  apply  to  real  estate  so  far  as  the  same 
are  applicable,  as  if  that  real  estate  were  a  chattel  real  vesting 
in  them  or  him,  save  that  it  shall  not  be  lawful  for  some  or  one 
only  of  several  joint  personal  representatives,  without  the 
authority  of  the  Court,  to  sell  or  transfer  real  estate. 

(3.)  "In  the  administration  of  the  assets  of  a  person  dying 
after  the  commencement  of  this  Act,  his  real  estate  shall  be 
administered  in  the  same  manner,  subject  to  the  same  liabilities 
for  debt,  costs,  and  expenses,  and  with  the  same  incidents,  as  if 
it  were  personal  estate  ;  provided  that  nothing  herein  contained 
shall  alter  or  affect  the  order  in  which  real  and  personal  assets 
respectively  are  now  applicable  in  or  towards  the  payment  of 
funeral  and  testamentary  expenses,  debts,  or  legacies,  or  the 
liability  of  real  estate  to  be  charged  with  the  payment  of 
legacies  {q) . 


{i)  Soction  25  provides  that  the  (r/)     The    settled  practice  of  the 

Act  shall   come  into  operation  on  Chancery  Division,  as  stated  in  Re 

the  1st  January,  1808.  Middhion,   19  C.  D.  552,  that  the 

{k)  As  to  what  extent  executors  costs  of  an  administration  action, 

or    administrators    are    considered  so  far  as  they  have  been  increased 

trustees,  see  post,  p.  1609.  by  the  administration  of  the  real 

[l)  See  ante,  pp.  1107,  1192.  estate,   are  to  be  borne  by  that  real 

(m)  Ante,  p.  509  et  scq.  estate,    has    not    been    altered   or 

(rt)  Ante,]}.  220  ct  scq.  affected   by   this    Act:     Re   Jcnes, 

(o)  Post,  pp.  1552,  1667  et  seq.  [1902]    1    Ch.  92.     Nor   does  this 

(p)  Ante,  p.  694  et  seq.  Act  confer  any  new  right  of  retainer 
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(4.)  "  Where  a  person  dies  possessed  of  real  estate,  the  Court 
shall,  in  granting  letters  of  administration,  have  regard  to  the 
rights  and  interests  of  persons  interested  in  his  real  estate,  and 
his  heir-at-law,  if  not  one  of  the  next  of  kin,  sliall  be  equally 
entitled  to  the  grant  with  the  next  of  kin,  and  provision  shall 
be  made  by  rules  of  Court  for  adapting  the  procedure  and 
practice  in  the  grant  of  letters  of  administration  to  the  case  of 
real  estate  (r). 

3. — (1.)  "At  anytime  after  the  death  of  the  owner  of  any  Provisiun  for 
land,  his  personal  representatives  may  assent  to  any  devise  con-  |i^e|^  q^"^  *° 
tained  in  his  Will,  or  may  convey  the  land  to  any  person  entitled  devisee, 
thereto  as  heii*,  devisee,  or  otherwise,  and  may  make  the  assent 
or  conveyance,  either  subject  to  a  charge  for  tlie  payment  of 
any  money  which  the  personal  representatives  are  liable  to  pay, 
or  without  any  such  charge ;  and  on  such  assent  or  conveyance, 
subject  to  a  charge  for  all  moneys  (if  any)  which  the  personal 
representatives  are  liable  to  pay  (-s) ,  all  liabilities  of  the  personal 
representatives  in  respect  of  the  land  shall  cease,  except  as  to 
any  acts  done  or  contracts  entered  into  by  them  before  such 
assent  or  conveyance  (t) . 

(2.)  "  At  any  time  after  the  expiration  of  one  year  from  the 
death  of  the  owner  of  any  land,  if  his  personal  representatives 
have  failed  on  the  request  of  the  person  entitled  to  the  land  to 
convey  the  land  to  that  person,  the  Court  may,  if  it  thinks  fit, 
on  the  application  of  that  person,  and  after  notice  to  the  personal 
representatives,  order  that  the  conveyance  be  made,  or,  in  the 
case  of  registered  land,  that  the  person  so  entitled  be  registered 
as  proprietor  of  the  land,  either  solely  or  jointly  with  the 
personal  representatives. 

(3.)  "Where  the  personal  representatives  of  a  deceased  person 
are  registered  as  proprietors  of  land  on  his  death,  a  fee  shall  not 
be  chargeable  on  any  transfer  of  the  land  by  them,  unless  the 
transfer  is  for  valuable  consideration. 

(4.)  "  The  production  of  an  assent  in  the  prescribed  form  by 
the  personal  representatives  of  a  deceased  proprietor  of  registered 

or  priority  in  favour  of  the  personal  charge  does  not  apply  to  debts  of 

representative      as     against      real  which  the  executors  had  no  notice 

assets:  Re  Williams,  [1904]  1  Ch.  52.  at  the  date  of  the  conveyance  to  the 

(r)  Ante,  pp.  324,  326.  devisees :   Re  Gary  and  Lotfs  t'on- 

(s)  "Where    the    personal  repre-  itraciJ,  [1901]2Ch.  463;  a?;i!e,  p.  1194, 
sentatives    have   given    the   usual  [t)  As  to  assent  by  executors,  see 

statutory  notices  to  creditors,  the  ante,  p.  1101. 
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land  shall  authorize  the  registrar  to  register  the  person  named 
in  the  assent  as  proprietor  of  the  land. 
Appropria-  4_ — H)  «  The  personal  representatives  of  a  deceased  person 

tionoflandOO  -/inn  •    •         ^      ^1  . 

in  satisfaction  may,  m  the  absence  of  any  express  provision  to  the  contrary 
of  legacy  or     contained  in  the  Will  of  such  deceased  person,  with  the  consent 

snare  m  ■*•    _ 

estate.  of  the  person  entitled  to   any  legacy  given  by  the  deceased 

person  or  to  a  share  in  his  residuary  estate,  or,  if  the  person 
entitled  is  a  lunatic  or  an  infant,  with  the  consent  of  his  com- 
mittee, trustee,  or  guardian,  appropriate  any  part  of  the 
residuary  estate  of  the  deceased  in  or  towards  satisfaction  of 
that  legacy  or  share,  and  may  for  that  purpose  value  in  accord- 
ance with  the  prescribed  provisions  the  whole  or  any  part  of  the 
property  of  the  deceased  person  in  such  manner  as  they  think  fit. 
Provided  that  before  any  such  appropriation  is  effectual,  notice 
of  such  intended  appropriation  shall  be  given  to  all  persons 
interested  in  the  residuary  estate,  any  of  whom  may  thereujoon 
within  the  prescribed  time  apply  to  the  Court,  and  such  valua- 
tion and  appropriation  shall  be  conclusive  save  as  otherwise 
directed  by  the  Court  {x) . 

(2.)  "  Where  any  property  is  so  appropriated  a  conveyance 
thereof  by  the  personal  representatives  to  the  person  to  whom  it 
is  appropriated  shall  not,  by  reason  only  that  the  property  so 
conveyed  is  accepted  by  the  person  to  whom  it  is  conveyed  in  or 
towards  the  satisfaction  of  a  legacy  or  a  share  in  residuary 
estate,  be  liable  to  any  higher  stamp  duty  than  that  payable  on 
a  transfer  of  personal  property  for  a  like  purpose. 

(3.)  "  In  the  case  of  registered  land,  the  production  of  the 
prescribed  evidence  of  an  appropriation  under  this  section  shall 
authorize   the   registrar   to   register   the   person  to  whom   the 
property  is  appropriated  as  proprietor  of  the  land. 
Liability  for         5,  "  Nothing  in  this  part  of  this  Act  shall  affect  any  duty 
"  ^'  payable  in  respect  of  real  estate  or  impose  on  real  estate  any 

other  duty  than  is  now  payable  in  respect  thereof  "  (y). 

(u)  This  section  applies  to  per-  (x)  As  to  appropriation  and  the 

sonal  estate  as  weU  as  real  estate  :      ^^^'^^    ^^    ^^^^    section,   see    ante, 

p.  1194. 
lie  Beverly,  [1901]  1  Ch.  681.  (  )  Seepos^,  pp.  1696,  1697. 
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CHAPTER  THE  FIRST. 

OF  PERSONAL  ASSETS,  LEGAL  OR  EQUITABLE. 

i  HE  general  rule  with  respect  to  what  shall  be  said  to  be  what  shall  be 
assets  in  the  hands  of  an  executor  or  administrator  to  charge  assets°in*the 
him  is  thus  laid  down  in  a  book  of  authority  {a)  :  "  All  those  hands  of  an 
goods  and  chattels,  actions  and  commodities,  which  were  of  the 
deceased  in  right  of  action  or  possession  as  his  own,  and  so  con- 
tinued to  the  time  of  his  death,  and  which  after  his  death  the 
executor  or   administrator  doth   get   into   his   hands   as   duly 
belonging  to  him  in  the  right  of  his  executorship  or  adminis- 
tratorship, and  all  such  things  as  do  come  to  the  executor  or 
administrator  in  lieu  or  by  reason  of  that,  and  nothing  else, 
shall  be  said  to  be  assets  in  the  hands   of   the   executor   or 
administrator  to  make  him  chargeable  to  a  creditor  or  legatee." 

There  are  many  instances  in  which  property  in  the  hands  of  assets  which 
an  executor  is  regarded  as  assets,  although  it  was  never  in  the  thTtestator^^ 
testator :  Thus  if  an  executor  renew  a  lease,  he  shall  account  for 
the  new  lease,  as  well  as  the  old,  as  assets  [h)  ;  and  this  even 
though  the  new  lease  to  the  executor  may  comprise  additional 
property  to  that  included  in  the  testator's   lease   and   at   an 
increased  rent  (c) .     So  if  A.  covenants  with  B.  to  make  him  a  ty  contract : 
lease  of  certain  land  by  such  a  day,  and  B.  dies  before  the  day, 
and  before  any  lease  made,  A.  is  bound  to  make  the  lease  to  the 
executor  of  B.,  and  the  lease  so  made  shall  be  assets  in  his 
hands  ;  or  if  A.  refuses  to  grant  the  lease,  he  is  liable  to  make 
the    executor    a    compensation    in    damages,   which   are   also 
assets  {d).     So  if  A.  promises,  on  good  consideration,  to  deliver 

(o)  Touclist.  496.  ihid.  241  ;    Foshrooke  v.   Bakjuy,   1 

{h)  Anon.,  2  Ch.  Cas.  208  ;  Brom-  M.  &  K.  226. 
field  v.    Chichester     2   Dick.    480  ;  ^      ^^  ^^^^^^^^^^  ^^  ^,_  -p_  93^ 
James  v.  Dean,  1 1  Yes.  392 ;  Ran- 
dall V.  Eussell,  3  Meriv.  190.     See  ('/)  Wentw.    Off.   Ex.   188,  14th 
also   Fitzroy  v.   Hoivard,    3   Euss.  edit. ;    Chapman  v.  Dalton,  Plowd. 
C.  C.   225 ;   Giddings  v.   Oiddings,  286 ;  Com.  Dig.  Assets,  (C). 
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to  B,  by  such  a  day  certain  wares  or  raercliaiidises,  and  this  is 
not  performed  in  the  life  of  B.,  but  delivery  is  made  to  his 
executor,  the  goods  will  be  assets  in  his  hands,  as  well  as  the 
money  recovered  in  damages,  for  not  performing,  would  have 
been  {e), 

by  remainder:  Again,  chattels  which  were  never  vested  in  the  testator  in 
possession,  but  accrue  to  the  executor  by  remainder,  will  be 
assets  in  his  hands :  Thus,  if  a  lease  be  made  to  one  for  life, 
remainder  to  his  executor  for  years  (./),  such  remainder  will  be 
assets  in  the  hands  of  the  executor,  though  it  were  never  in  the 
testator  {g) .  So  where  a  lease  for  years  is  bequeathed  to  A.  for 
life,  and  afterwards  to  B.,  who  dies  before  A.,  although  B. 
never  had  this  term  in  him,  it  shall  be  assets  in  the  hands  of  his 
executor  (Ji) .  So  a  remainder  in  a  term  for  years,  though  it 
never  vested  in  the  testator's  possession,  and  though  it  still  con- 
tinue a  remainder,  shall  be  assets  in  the  hands  of  the  executor ; 
for  it  bears  a  present  value,  and  is  vendible  {i). 

by  increase :  go  goods  which  have  accrued  by  increase  since  the  testator's 
death  are  assets  in  the  hands  of  the  executor :  Thus,  if  the  sheep 
or  other  cattle  of  the  testator  bear  lambs,  &c.,  after  the  testator's 
death,  these,  although  never  the  property  of  the  testator,  will 
be  assets  {k) .  So  if  the  executor  of  a  lessee  for  years  enter  into 
the  tenements,  the  profits,  over  and  above  the  rent,  shall  be 
assets  (/).  Therefore,  if  an  executor  has  a  lease  for  years  of 
land  of  the  value  of  20/.  a  year,  rendering  rent  of  10/.  a  year,  it 
is  assets  in  his  hands  only  for  10/.  over  and  above  the  rent  (w). 
Again,  if  an  executor  employ  the  testator's  goods  in  trade,  the 
profits  shall  be  assets  {n)  :  And  whether  the  executor  takes  upon 
himself  to  carry  on  the  testator's  trade,  or  does  so  in  pui'suance 
of  a  provision  in  articles  of  partnership  entered  into  by  the 

(e)  Wentw.  Off.   Ex.    188,    14th      amount  of  the  rent,  are  received  by 
edit. ;  Com.  Dig.  Assets,  (C).  the  executor  as  tertenant,  and  ap- 

( f)  See  ante  p.  529.  propriated  to  the  use  of  the  lessor  : 

/   \   TTT      i         r\£s     Tn         ion      1  <4^i  1  Salk.  79.      ^QQ  post,  p.  1390^^560'. 

{(j)  Wentw.  Off.   Ex.   189,   14th  ,    .   r>   i         zf  n      -or 

,.,       f*         r\-       A„^«4.„   fn\  ('»)  Body  \.  Harqrave,  (jvo.  hAvz.. 

edit.;  Com.  Dig.  Assets,   C.  ^^\     n    ^  ^  \.    ^/ o         o<  i 

/12;  Godolph.  Pt.   2,   c.  24,   s.    1. 

^  '•'       *  ■  A  leasehold  estate,  though  not  sold, 

[i]  Ibid.  ig    assets    ad    valorem :    Jury    v. 

(/c)  Wcntw.    Off.    Ex.    190,   14th  Woodliouse,'RsiXTXQS,  Z^^;  Vincent  \. 

edit.  Sluirpe,  2  Stark.  507. 

(/)  Bucldcy  V.  Pirk,  1  Salk.  79;  (//)  Godolph.  Pt.  2,  c.  24,  s.  4; 

Wentw.    Off.    Ex.  190,    191,    14th  Com.  Dig.  Assets,    (C).     See  :post, 

edit.     But  tho  profits,  as  far  as  the  p.  1491. 
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deceased  (o) ,  or  by  direction  of  the  testator,  contained  in  his 
"Will,  or  under  the  direction  of  the  Court  of  Chancery,  the 
profits  of  such  trade  shall  be  assets,  for  which  he  shall  be 
accountable  {p).  Thus  in  Gibblett  v.  Read  {q),  Lord  Hardwicke 
held,  that  a  share  in  a  newspaper  should  be  considered  as  the 
personal  property  of  the  deceased,  transmissible  to  his  represen- 
tatives, and  that  the  profits  of  printing  the  same  subsequent 
to  his  death  should  be  distributed  accordingly.  And  his 
Lordship  said,  that  there  were  many  cases  where  no  part  of 
the  property  of  a  testator  had  been  employed  or  made  use 
of  in  carrying  on  the  business,  and  yet  the  executor  had 
been  held  accountable  for  the  profits  of  the  business  as  the 
testator's  personal  estate  (/•)  ;  as  in  the  instance  of  physical 
secrets  or  nostrums,  where  everything  was  carried  on  with 
materials  purchased  after  the  testator's  death,  and  yet  the 
nostrum  was   part   of   the   personal   estate   of   the  testator  (s) . 


(o)  Generally  speaking,  the  cleatli 
of  a  partner,  of  itself,  dissolves  the 
partnership  :  Vidliamy  v.  Nuhle, 
3  Meriv.  614.  And  even  where  the 
partners  have  covenanted  that  they 
and  their  respective  executors  shall 
continue  partners  for  a  certain 
time  yet  unexpired,  the  executors 
of  the  late  partner  are  entitled  to  a 
decree  for  a  dissolution,  subject  to 
their  liability  to  damages  recover- 
able in  an  action  by  the  siu'viving 
partners,  for  a  breach  of  the 
covenant :  Dovms  v.  Collins,  6  Hare, 
418.  Sect.  33  (1)  of  the  Partnership 
Act,  1890,  provides  that,  subject  to 
any  agreement  between  the  part- 
ners, every  partnership  is  dissolved 
as  regards  all  the  partners  by  the 
death  of  any  partner. 

{p)  As  to  the  duty  of  the  exe- 
cutor or  administrator  with  regard 
to  the  business  of  the  deceased,  see 
post,  p.  1554,  and  as  to  the  rights 
and  liabilities  of  the  executor  or 
administrator  carrying  on  the  busi- 
ness of  the  deceased,  see  post, 
pp.  1555,  1635. 

{q)  9  Mod.  459. 


(r)  See  also  MoseJey  v.  RendeU, 
L.  E.  6  Q.  B.  338;  Ahhott  v.  Parjitt, 
L.  E.  6  Q.  B.  346. 

(s)  His  Lordship  further  observed 
that  if  the  house  of  the  testator 
were  a  house  of  great  trade,  the 
executor  must  account  for  the  value 
of  what  is  called  the  goodwill  of  it. 
See  also  Wurral  v.  Hand,  Peake, 
N.  P.  C.  74,  accord.  So  an  assign- 
ment by  deed  of  the  goodwill  of  a 
trade  has  been  held  to  be  a  convey- 
ance of  "  projjerty "  within  the 
Stamp  Act:  Putter  v.  Commisslvners 
of  Inland  Revenue,  10  Exch.  147. 
But  in  Spicer  v.  James,  Eolls,  M.  T. 
1830,  cited  in  Collyer  on  Partner- 
ship, p.  82,  where  an  attorney 
having  died  intestate,  another 
attorney,  a  friend  of  the  familj-,  by 
arrangement  with  the  widow,  took 
out  administration,  and  continued 
the  business  of  the  deceased  until 
her  son  came  of  age,  paying  the 
widow  half  the  profits,  Sir  J.  Leach 
held  that  the  goodwill  of  a  trade  of 
a  personal  nature,  as  that  of  an 
attorney,  was  not  a  subject  of 
administration,  and  was  not  assets 
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So,  in  Pift  V.  Flit  (t),  the  admiiii.stratrix  oi  a  deceased  rope- 
maker  in  the  king's  yard  at  Woolwich  was  cited  in  tlie 
Prerogative  Court  of  Canterbury,  to  exhibit  an  Inventory  and 
account :  The  deceased  had  four  aj^prentices ;  and  the  question 
was,  whether  the  administratrix  was  bound  to  insert  in  the 
Inventory  the  amount  of  the  wages  earned  by  them,  in  the  yard 
of  the  deceased,  since  his  death :  And  Sir  G.  Lee  was  clearly  of 
opinion,  that  she,  who  did  not  belong  to  the  yard,  could  have 
apprentices  there  only  as  administratrix  to  the  deceased  ;  and  the 
learned  judge  accordingly  decreed  her  to  charge  herself  with 
the  profits  arising  from  the  apprentices, 
by  condition :  go  chattels,  real  or  personal,  to  which  the  executor  becomes 
entitled,  after  the  death  of  the  testator,  by  force  of  a  condition, 


in  the  hands  of  the  administrator. 
See,  however,  contra,  Smale  v. 
Graves,  3  De  G.  &  Sm.  70G.  With 
respect  to  the  goodwill  of  a  business, 
in  which  several  are  partners,  it 
seems  that,  as  to  a  partnership 
between  professional  persons,  on 
the  death  of  one  the  goodwill  shall 
survive  to  the  other,  although  the 
deceased  paid  a  large  premium  on 
entering  into  the  partnership:  Farr 
V.  Pcarce,  3  Madd.  78.  But  whether 
this  survivorship  of  the  goodwill 
exists  in  the  case  of  commercial 
partnerships  has  been  questioned. 
In  Hammond  v.  Douglas,  5  Ves. 
539,  Lord  Loughborough  deter- 
mined that  the  goodwill  of  a  trade 
carried  on  in  partnership  without 
articles  survives,  and  is  not  part- 
nership stock.  But  in  Crawshay  v. 
Collins,  15  Ves.  227,  Lord  Eldon 
doubted  the  propriety  of  that 
decision.  See  also  Featherstonhaugh 
T.  Ftnwick,  17  Ves.  298;  WcMerhurn 
V.  Wcdderlmrn,  22  Beav.  84,  104, 
in  which  last  case  it  was  laid  down 
by  Eomilly,  M.  E.,  that  the  good- 
will does  not  survive  unless  by 
express  agreement.  See  also 
accord.  Smith  v.  Fverctt,  27  Beav. 
446.  In  Lindley  on  Partnership, 
Cth  edit.  p.  415,  it  is  stated  that 
the  modem  authoiitics  are  wholly 


opposed  to  the  notion  that  the  value 
of  the  goodwill,  as  such,  belongs 
to  the  survivor,  although  it  may 
happen  that  the  survivor  may  ob- 
tain the  benefit  of  the  goodwill 
without  paying  for  it ;  for  he  is  at 
liberty  (unless  restrained  bj'  agree- 
ment) to  carry  on  business  on  his 
own  account.  But  though  these 
cases  establish  that  the  goodwill  is 
a  valuable  and  tangible  thing  in 
some  cases,  yet  the  legatee  of  the 
share  of  the  mere  goodwill  of  a 
deceased  partner  cannot  support  a 
bill  against  the  surviving  partner 
to  obtain  the  benefit  of  his  legacy, 
even  after  assent  by  the  executor  : 
Jiohinson  v.  Quiddington,  28  Beav.' 
529.  In  a  suit  for  the  general 
administration  of  assets,  if  it  be 
ascertained  that  the  executors  have 
been  able  so  to  deal  with  the  busi- 
ness, as  to  make  something  of  the 
goodwill,  the  legatee  may  have  a 
right  to  be  paid  in  respect  of  his 
interest  in  it :  Ihid.  As  to  the 
restrictions  against  soliciting  old 
customers  by  the  vendor  of  the 
goodwill  of  a  business,  see  Trego  v. 
Hunt,  [1896]  A.  C.  7  ;  and  Curl 
Brothers,  Ltd.  v.  Wehstir,  [1904]  1 
Ch.  685. 

(/)  2  Cas.  temp.  Lee,  508. 
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will  be  assets :  As  where  a  lease  for  years,  or  cattle,  plate,  or 
other  chattel,  was  granted  by  the  testator,  upon  condition  that 
if  the  grantee  did  not  pay  such  a  sum  of  money,  or  do  other 
acts,  &c.,  and  this  condition  is  broken  or  not  performed  after 
the  testator's  death,  the  chattel  will  be  brought  back  to  the 
executor,  and  be  assets  («).  The  law  is  the  same  where  the 
condition  is,  that  the  testator  shall  pay  money  or  do  any  other 
act  to  avoid  the  grant :  Accordingly,  it  has  been  decided,  that 
chattels,  whether  real  or  personal,  mortgaged  or  pledged  by  the 
testator,  and  redeemed  by  the  executor,  shall  be  assets  in  the 
hands  of  the  executor,  for  so  much  as  they  are  worth  beyond 
the  sum  paid  on  their  redemption  (.r) .  And  it  was  held  at 
N,  P.  by  Abbot,  C.  J.  (//),  that  a  lease  which  belonged  to  an 
intestate,  upon  which  the  plaintiff  had  a  lien,  on  account  of 
which  he  retained  it  in  his  hands,  was  nevertheless  to  be  con- 
sidered as  assets  in  the  hands  of  the  administrator,  who  had  the 
power  to  redeem  it.  But  if  the  executor  redeem  with  his  own 
money  the  goods  pledged  by  the  testator,  he  shall  be  indemnified 
in  respect  to  the  sum  he  has  disbursed  out  of  the  effects  of  the 
testator,  or,  if  necessary,  by  the  sale  of  the  chattel  itself ;  and  in 
that  case  the  surplus  over  and  above  such  indemnity  shall  be 
assets  (:;) . 

"  Assets  in  any  part  of  the  world,"  says  the  author  of  the  property  of 
Touchstone  [a),  "  shall  be  said  to  be  assets  in  every  part  of  the  shall  be  assets 
world."     So  it  was  laid  down  by  Lord  Lyndhurst,  in  delivering  ^^  whatever 


{u)  Wentw.   Off.  Ex.   181,   14tli  gave  a  receipt  for  it  as  executors: 

edit.  They  did  so,  E.  making  protest  that 

(;c)  Wentw.  Off.    Ex.    182,    14th.  he   signed  as   executor  merely   to 

edit.;  Hawkins  v.  Lcrwse,  1  Leon.  satisfy  the  insurers:  In  an  action 

155 ;    Harccourt    v.    Wrenham,    or  by  a  judgment  creditor,  the   exe- 

Ilarwood  v.  Wrayman,  Moore,  858  ;  cutors    pleaded   j^dene    administra- 

1  Eoll.  Eep.  56,  pi.  32  ;   1  Brownl.  veriint  excejjt  as  to  4/.  (the  surplus 

76;    1  Eoll.  Abr.   920,  (G.)  pi.  5;  out  of  the  200/.  after  payment  to 

Alexander    v.    Ladij     Oresham,    1  E.)  :    And    the    Coui-t    of    King's 

Leon.   225.     A  testator  being  in-  Bench  held,  that  the  executors  were 

debted  to  E.,  deposited  with  him  a  not   chargeable  with  the   200/.    as 

policy  of  insurance  on  the  testator's  assets,  but  only  with  the  surplus 

life,  as  security  for  the  debt,  and  after  payment  to  E. :    Glulwlm  v. 

for  a  further  advance  then  made  by  Rowntree,  6  Ad.  &  Ell.  710. 

E. ;  and  died,  leaving  E.  &  M.  his  [y)   Vincent  v.    Shmye,   2  Stark. 

executors:     E.,    still   holding    the  N.  P.  C.  507. 

policy,  applied  to  the  insurers  for  (2)  Wentw.    Off.  Ex.    182,    14th 

the  amount  due  on  it  (200/.),  which  edit. 

they  refused  to  pay  unless  E.  &  M.  («)  Touchst.  p.  496. 
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world  they  are  the  judgment  of  the  Barons  of  the  Exchequer  in  The  Atlorncy- 
situate  :  General  V.  Dimond  (b),  that  "  the  effects  of  the  testator  are  assets 

wherever  situated,  whether  at  home  or  abroad;  and  such  effects 
as  are  in  a  foreign  country  at  the  time  of  the  testator's  death, 
although  they  remain  and  are  wholly  administered  there  by  the 
executor,  are  equally  assets."  Again,  it  was  laid  down  by 
Bayley,  B.,  in  the  case  Re  Eu-in  (c),  that  if  the  testator  or 
intestate  dies  entitled  to  stock  in  the  French  or  other  foreign 
funds,  and  there  is  a  deficiency  of  assets  in  this  country  to  meet 
the  debts  of  the  deceased,  it  is  the  duty  of  the  executor  or 
administrator  to  sell  the  stock,  and  bring  the  proceeds  into  this 
country,  in  order  to  satisfy  the  creditors :  and  if  he  neglects  to 
do  so,  he  will  be  guilty  of  a  deir/sfarif  (r/).  Accordingly,  as 
early  as  the  reign  of  James  I.,  in  Dowdale's  Case  (e),  where  the 
jury  found  that  assets  within  the  kingdom  of  Ireland  came  to 
the  hands  of  the  executor,  it  was  resolved  that  the  finding  the 
assets  to  be  beyond  sea  was  surplusage ;  for  that  if  executors 
have  goods  of  their  testators  in  any  part  of  the  world,  they  shall 
be  charged  in  respect  of  them  ;  since  many  merchants  and  other 
men,  who  have  goods  to  a  great  value  beyond  sea,  are  indebted 
here  in  England  :  and  it  would  be  a  great  defect  in  the  law, 
that  those  goods  should  not  be  liable  to  their  debts. 

But  this  doctrine  has  been  questioned.  In  Sfor//s  Conflict  of 
Lairs  (_/'),  that  eminent  writer,  in  commenting  on  the  resolution 
in  Bowda/e's  Case,  says,  "  This  language,  in  its  broad  import,  is 
certainly  unmaintainable  in  our  day  ;  for  it  goes  to  the  extent 
of  making  a  domestic  executor  or  administrator  liable  for  all 
assets  of  the  testator  or  intestate  which  are  locally  situate 
abroad ;  although  (as  it  has  appeared  in  an  earlier  part  of  this 
Work)  {[/)  he  has  not,  in  virtue  of  the  domestic  letters  of 
administration,  any  authority  to  collect  them,  or  to  compel  pay- 
ment or  delivery  thereof  to  himself." 


(6)  1  Crompt.  &  Jerv.  370.  foreign  country,  the  Coiu-t  of  Chan- 

(c)  Ihid.  151.  eery  referred  it  to  a  Master,  to  in- 

((/)  So  it    lias    been   laid    down  quire  wlietlier  tlie  testator's  interest 

that  a  leasehold  estate  for  years  in  in   it  was  in   its    natiu'e    real    or 

Ireland  is  personal  assets  in  Eng-  personal :  Gardiner  v.  Fell,  1  Jac. 

land,  and  may  be  sold  here  by  the  &  Walk.  24. 

executor :   Jilujh  v.   Lord  Darnhy,  (e)  6  Co.  47  b. ;   H,  C,  Cro.  Jac. 

2  V.  Wms.  622.     And  where  there  55. 

was  a  question  as  to  the  quality  (/)  Ch.  xiii.  sect.  514,  a. 

of  an   estate  in  land  situate  in  a  (.7)  Sec  ante,  pp.  273,  337. 
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In  Bowdak's  Case,  it  will  be  observed,  the  foreign  assets  bad 
actually  come  to  the  bands  of  tbe  executor ;  so  that  the  more 
general  question,  embraced  bj  tbe  terms  of  tbe  resolution,  did 
not,  in  trutb,  arise.  But  Mr.  Justice  Story  doubts  tbe  authority 
of  tbe  case,  even  in  tbe  aspect  wbicb  tbe  actual  facts  of  it 
present ;  observing  tbat  according  to  tbe  doctrine  maintained  in 
England  in  modern  times,  tbe  executor  was  not  at  all  liable  to 
be  sued  in  England  as  executor  under  letters  testamentary  taken 
out  in  Ireland ;  and  d  fortiori  not  for  assets  received  •  and 
administered  in  Ireland  under  tbat  appointment :  And  tbat 
learned  Commentator  considers  it  as  at  least  a  doubtful  question, 
whether  if  an  executor  or  administrator,  appointed  in  tbe 
country  where  the  deceased  died,  should  collect  assets  in  a 
foreign  country  without  obtaining  a  grant  of  administration 
there,  tbe  assets  so  received  would  constitute  a  part  of  tbe  home 
assets  wbicb  be  would  be  bound  to  administer,  and  for  which  he 
would  be  liable  to  account  under  the  domestic  administration 
according  to  the  domestic  laws. 

It  has  certainly  been  established  (as  there  has  already  been  Administra- 
occasion  to  show)  (/?,),  that  although  where  different  administra-  j^^^ilerent 
tions   are   granted   in   different  coimtries,  tbat   administration  countries: 
is  deemed  the  principal  or  primary  one  which  is  granted  in  the  pr^icipal  ad- 

A  i_  i  -^  °         _  mimstratioii 

country  of  tbe  domicil  of  tbe  deceased,  yet  each  portion  of  the  that  granted 
estate  must  be  administered  in  tbe  country  in  which  possession  <jomk!ir:  '^^  ° 
of  it  is  taken  and  held  under  lawful  authority :  And  that  the  estate  must  be 
administrator  under  a  foreign  grant  has  a  right  to  bold  the  f^  thrcountry 
assets  received  under  it  against  the  home  administrator,  even  where  posses- 
after  they  have  been  remitted  to  this  country  (/).     Tbe  only 


(A)  Ante,  p.  338.  nistration  to  be  revoked,  and  letters 

{i)    Ante,    pp.    338,    340,    1258;  to  be  granted  to  himself:  He  then 

Story's  Confl.  Ch.  xiii.  sect.  518.  filed  a  bill  against  Fairlie,  praying 

See,  however,  Bandilands  v.  Lines,  for  an  account  of  the  effects  of  the 

3  Sim.  263.    In  that  case  it  appeared,  intestate,  both  in  India  and  in  this 

that  Erskine  Nimmo  died  intestate  country,  which  had  been  possessed 

at  Madras;  and  William  Fairlie,  a  by  Fairlie:    It  was  objected,   that 

creditor  of  the  deceased,  took  out  the  bill  being  filed  by  the  plaintiff 

letters  of  administration  to  him  in  in  the  character  of  personal  repre- 

the  Supreme  Court  there :  Fairlie  sentative  only  of  the  deceased,  and 

afterwards  came  to  England,   and  not  also  as  one  of  the  next  of  kin, 

obtained  letters  from  the  Preroga-  he  was  not  entitled  to  sue  for  an 

tive  Court  of  Canterbury :    After-  account  of  the  assets  of  the  deceased 

wards  one  of  the  intestate's  next  possessed  by  Fairlie  in  India,  bvit 

of  kin   procured  the  latter  admi-  only  of  the  assets  possessed  by  him 
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mode,  it  seems,  of  reaclniig'  sucli  assets  is  to  require  tlieir  trans- 
mission or  distribution,  after  all  the  claims  against  the  foreign 
administration  have  been  duly  ascertained  or  settled  {h).  Again, 
though  the  right  of  the  home  executor  or  administrator  to  an 
ancillary  probate  or  grant  of  administration  in  a  foreign  country 
is  usually  admitted,  by  the  comity  of  nations,  as  a  matter  of 
course  (/),  yet  this  new  administration  is  made  subservient  to 
the  rights  of  creditors  and  other  claimants  resident  within  the 
country  where  it  is  granted ;  and  the  remhtuni  is  transmissible 
to  the  country  of  the  homo  administration  only  when  a  final 
account  has  been  settled  in  the  proper  tribunal  where  the  new 
administration  is  granted,  upon  the  equitable  principles  adopted 
by  its  own  law,  in  the  application  and  distribution  of  the  assets 
found  within  its  jurisdiction  (»/). 

The  liability  of  an  executor  or  administrator  to  account  for 
assets  out  of  England  would  seem  to  depend  upon  his  relation 
to  the  foreign  assets.  It  w^ould  seem  from  the  decision  in 
Eu-'ing  V.  Ovr-Emng  {»),  that  where  the  same  person  has  vested 
in  him  English  and  foreign  assets,  then,  whether  the  English 
administration  be  major  or  minor,  principal  or  ancillary,  the 
English  Courts  of  Equity,  if  called  upon  so  to  do  by  a  person 
entitled  to  claim  in  the  administration,  will,  if  the  administrator 
be  within  the  jurisdiction,  judicially  administer  the  whole  of 
the  assets  vested  in  him.  In  a  case  w^here  one  has  not  only 
identity  of  trustees  wdth  the  legal  personal  representatives  here 
and  abroad  and  unity  of  the  trust  which  they  have  to  perform, 
as  was  the  case  in  Ewing  v.  Orr-Eicing,  there  is  no  difficulty, 
and  the  whole  estate  can  be  administered,  as  regards  both  English 
and  foreign  assets,  in  the  English  Courts  ;  where,  however,  the 
only  title  of  the  English  personal  representative  is  under  an 
English  probate  or  letters  of  administration  to  the  English 
assets,   the    administration,   beyond    that   which    is    necessary 


in  this  country  :  Sir  L.  Sliadwcll, 
V.-C,  said,  that  if  Fairlie  had 
brought  any  of  the  intestate's  assets 
from  India  to  this  country,  the 
jjlaintiff  would  clearly  be  entitled 
to  have  an  account  taken  as  to 
them  ;  and  that  the  taking  of  that 
account  would,  incidentally,  make 
it  necessary  to  have  an  account 
taken  of  all  the  assets  possessed  by 
Faivl if  or  his  agents  in  Iiidin.     Si'o 


also  Tlervey  v.  Fitzjxdn'ck,  Kay, 
421,  ante,  p.  341  ;  Madaren  v. 
Sfamton,  16  Beav.  279. 

(/.•)  Story's  Confl.  Ch.  xiir. 
sect.  518;  ante,  p.  754. 

(/)  See  aide,  pp.  273,  337  (o). 

(m)  Fames  v.  Hacon,  IS  C.  D. 
347  ;  Story's  Confl.  Ch.  xiii. 
sect.  513  ;  ante,  pp.  754,  755. 

(//)  9  A.  C.  34. 
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for  the  payment  of  English  creditors,  may  not  conveniently 
he  conducted  hy  the  English  Conrts,  especially  if  the  deceased 
is  of  foreign  domicil  and  those  entitled  to  the  surplus  of  his 
estate  after  the  payment  of  his  dehts  are  foreigners ;  in  such  a 
case  the  surplus  of  English  assets  after  payment  of  all  dehts 
proved  in  England,  might  properly  he  ordered  to  he  paid  over 
to  the  administrator  in  the  country  of  the  deceased's  domicil. 
Where,  however,  the  deceased  is  of  English  domicil,  the  English 
Courts  assume  the  power  to  make  a  general  decree  for  adminis- 
tration of  the  whole  estate  of  any  testator  or  intestate  who  may 
have  died  leaving  assets  in  several  countries  in  respect  of  which 
several  grants  of  probate  or  administration  (whether  principal  or 
ancillary),  might  have  been  obtained,  working  out  such  a  decree 
in  the  best  way  practicable  as  to  assets  not  within  the  local 
jurisdiction.  Lord  Selborne  in  delivering  his  opinion  in  the  House 
of  Lords  in  Eiciiig  v.  Orr-Euing  (o),  cited  with  approval  the  589th 
section  of  Story  on  Equity  Jurisprudence,  Chap.  IX. :  "Courts  of 
Equity  of  the  country  where  the  ancillary  administration  is 
granted  (and  other  Courts,  exercising  a  like  jurisdiction  in  cases  of 
administration),  are  not  incompetent  to  act  upon  such  matters, 
and  to  decree  a  final  distribution  of  the  assets  to  and  among  the 
various  claimants  having  equities  or  rights  in  the  funds,  wliat- 
ever  may  be  their  domicil,  whether  it  be  that  of  the  testator  or 
intestate,  or  be  in  some  other  foreign  country.  The  question 
whether  the  Court,  entertaining  the  suit  for  such  a  purpose, 
ought  to  decree  such  a  distribution,  or  to  remit  the  property  to 
the  forum  of  the  domicil  of  the  party  deceased,  is  treated,  not 
so  much  as  a  matter  of  jurisdiction,  as  of  judicial  discretion, 
dependent  upon  the  particular  circumstances  of  each  case. 
There  can  be,  and  ought  to  be,  no  universal  rule  on  the  subject. 
But  every  nation  is  bound  to  lend  the  aid  of  its  own  judicial 
tribunals  for  the  purpose  of  enforcing  the  rights  of  all  persons 
having  a  title  to  the  fund,  when  such  interference  will  not  be 
productive  of  injustice,  or  inconvenience,  or  conflicting  equities, 
which  may  call  upon  such  tribunals  for  abstinence  in  the  exer- 
cise of  their  jurisdiction."  But,  as  already  stated,  wherever 
there  are  two  sets  of  personal  representatives,  one  appointed  by 
the  tribunal  of  the  country  where  the  testator  was  domiciled, 
and  another,  and  a  different  set  of  persons,  appointed  repre- 
sentatives in  another  country  where  there  hapj)ens  to  be  personal 

(o)  10  A.  C.  nt  p.  514  (H.  L.  Sc). 
4o2 
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estate,  questions  will  arise  as  to  what  are  the  rights  of  the 
executors  in  the  country  of  the  domicil  as  against  the  ancillary 
administrator,  and  when,  and  at  what  stage,  the  trustees  and 
executors  of  the  country  of  domicil  require  the  ancillary 
administrator  to  hand  over  to  them  the  assets  collected  under 
the  ancillary  administration  (p).  It  would  seem  that  wherever 
you  have  assets  within  the  jui'isdiction,  and  a  person  account- 
able for  those  assets  also  within  the  jurisdiction,  a  Court  of 
Equity  will,  if  called  upon  so  to  do,  make  a  general  decree  for 
judicial  administration,  even  though  there  may  be  assets  abroad 
and  the  deceased  be  of  foreign  domicil,  but  that  the  English 
Courts  in  the  course  of  the  English  action  will  not  allow  pro- 
ceedings to  be  carried  further  than  is  convenient  according  to 
the  comity  of  Courts,  and  would  adopt  the  proceedings  of  the 
Courts  of  the  country  of  the  domicil  of  the  deceased  according 
to  the  necessities  and  exigencies  of  the  case  (q).  The  English 
Court  could,  of  course,  if  there  was  pending  a  suit  in  the  Courts 
of  the  country  of  the  deceased's  domicil,  in  which  all  questions, 
which  could  arise  in  the  course  of  the  administration,  could  be 
decided,  stay  the  English  action  and  prevent  it  going  on  here 
vexatiously  and  unnecessarily  (>■). 

It  has  sometimes  been  asserted  that  the  duty  of  the  personal 
representative  of  a  deceased  of  foreign  domicil  acting  here 
under  a  subsidiary  grant  of  administration  is  to  pay  the  credi- 
tors and  duties  in  the  state  under  whose  authority  he  is  acting, 
and  to  remit  the  balance  to  the  personal  representative  in  the 
state  or  country  of  the  domicil  of  the  deceased,  and  an  argu- 
ment is  sought  to  be  based  on  this  assertion  that  the  Courts  of 
a  country  other  than  that  of  the  domicil  of  the  deceased  ought 
not  judicially  to  administer  assets  not  comprised  in  the  sub- 
sidiary grant,  even  though  the  administrator  or  trustee  of  these 
goods  happen  himself  to  be  within  the  jurisdiction  of  the  Courts 
of  the  country  from  which  the  subsidiary  grant  issues  and 
amenable  to  it.  The  case,  however,  of  Ec  KIoehe{s),  seems  to 
shew  that  the  assertion  on  which  the  argument  is  founded  is 
itself  without  foundation,  for  it  was  decided  in  that  case  by 
Pearson,  J.,  that  in  the  administration  of  the  English  estate  of 


{]))  Seeder  Cotton,  L.  J.,  in  Re 
Orr-Ewiiuj,  22  C.  D.  456,  467. 

(7)  Htirlimj  Maxivell  v.  Cart- 
wrvjhf,  11  C.  D.  522. 


(r)  See  per  Cotton,  L.  J.,  in  ^e 
Orr-Kwinij,  22  C.  D.  450,  469. 

(s)  28  C.  D.  175. 
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a  deceased  domiciled  atroad,  foreign  creditors  are  entitled  to 
dividends  pari  passu  with  English  creditors.  In  the  case  of  lie 
Boyse  (t),  it  was  held  by  Malins,  V.-C,  that  although  judgment 
has  been  given  for  the  administration  of  an  estate,  the  Court 
has  no  power  to  restrain  a  foreign  creditor  from  proceeding  in  a 
foreign  Court  against  the  administrator ;  but  that  if  judgment 
were  obtained  in  the  foreign  Court  against  the  administrator  by 
default,  it  would  only  be  treated  in  the  administration  action  as 
pri))id  facie  evidence  of  the  debt. 

GTenerally  nothing  which  is  assets  can  be  recovered  by  process  By  whom 
of  law  except  by  the  administrator  acting  under  the  authority  recovered'^by^ 
issuing  out  of  the  Court  whose  process  is  sought  to  be  enforced  (a)  ;  process  of 
but  there  are  some  apparent  exceptions  to  that  rule  :  one  is  wdiere 
assets  have  come  into  the  jurisdiction  by  being  remitted  to  the 
agent  of  a  foreign  administrator :  in  such  a  case  the  foreign 
administrator  may  sue  his  agent  without  taking  out  letters  of 
administration  in  the  country  to  the  forum  of  which  he  is  resort- 
ing. Thus,  in  Eames  v.  Hacon  (x),  where  an  intestate  died 
domiciled  in  Ireland,  and  letters  of  administration  were  granted 
in  Ireland,  and  the  Irish  administratrix  instructed  her  attorneys 
to  prociu-e  letters  of  administration  in  India  for  her  use  and 
benefit,  and  they  did  so,  and  having  received  the  Indian  assets, 
and  paid  the  Indian  debts,  and  remitted  the  net  proceeds  to 
their  agents  in  England,  it  was  said  by  Jessel,  M.  R.,  and 
Baggallay,  L.  J.,  that  the  Irish  administratrix  would  have  been 
entitled  to  sue  the  agents  in  England  even  if  she  had  not  had 
the  Irish  letters  of  administration  resealed.  Again,  in  Re 
Macnic/iol  (i/),  it  was  held  that  where  judgment  had  been 
obtained  in  a  foreign  Court  by  the  foreign  administrator  of  a 
creditor  against  an  English  debtor  who  had  since  died  and 
whose  estate  was  being  administered  in  England,  the  foreign 
administrator  could  prove  without  taking  out  English  adminis- 
tration to  his  intestate. 

If,  however,  the  English  Courts  do  undertake  the  judicial  Law  govem- 
administration  of  assets  of  a  deceased  person  of  foreign  domieil,  tration  cf 
they  will  administer  such  assets  generally,  as  far  as  they  can  assets  of 
ascertain  the  law,  according  to  the  law  of  the  deceased's  domi-  person  with 
cil,  the    lex   domicilii,   but   the   priorities   of   creditors  will   be  doai^n. 

it)  15  CD.  591.  (^)  18  CD.  347. 

{u)  Fernandes'    Executors'     Case, 
L.  E.  5Ch.  314.  (3/)  L.  E.  19Eq.  81. 
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governed  by  the  lex  fori.  Tims,  in  Blackwood  v.  The  Queen  (z), 
it  was  held  by  the  Privy  Council  that  although  the  law  of  the 
testator's  domicil  governs  the  foreign  personal  assets  of  his 
estate  for  the  purpose  of  succession  and  enjoyment,  yet  those 
assets  are  for  the  purpose  of  legal  representation,  of  collection 
and  administration,  as  distinguished  from  distribution  among 
the  successors,  governed  by  the  law  of  their  own  locality,  and 
not  by  that  of  the  testator's  domicil. 
What  assets  The  general  rule  has  long  been  established,  that  an  executor 
sidered^aT^"  ^^^  admiuistrator  shall  not  be  charged  with  any  goods  as  assets 
cotne  to  Jiand  other  than  those  {chich  come  to  Jiin  JkdhIh  {a).  But  considerable 
the  ^exera'tor :  difficulty  exists  in  ascertaining  what  is  to  be  esteemed  such  a 
coming  to  the  hands  of  the  executor  or  administrator :  It  is 
said  in  WenticortJi' s  Office  of  an  Executor  [h)  that  if  the  testator 
at  the  time  of  his  death  has  a  stock  of  sheep  in  Cumberland, 
bullocks  in  Wales,  fat  oxen  in  Bucks,  monej^,  household  stuff, 
and  plate  in  London,  and  his  executor  dwells  at  Coventry,  viz., 
far  from  all  these  places,  the  executor  has  such  an  actual  pos- 
session presently  upon  the  testator's  death,  that  he  may  maintain 
trespass  against  any  stranger  taking  them  away  or  spoiling 
them  ;  and,  therefore,  that  author  considers  it  doubtful  whether 
this  shall  not  be  such  a  possession  in  the  executor,  and  such  a 
coming  of  these  goods  to  his  hands  as  to  charge  him  with 
payment  of  debts  and  legacies,  and  make  his  own  goods  liable 
instead  of  them.  However,  it  was  laid  down  by  Lord  Holt, 
in  Jenkins  v.  Plombe  (<?),  that  if  an  executor  live  at  London,  and 
the  goods  of  which  the  testator  died  possessed  are  at  Bristol, 
although  the  executor  has  such  an  immediate  possession  of 
them  that  he  may  maintain  trover  in  his  own  name  against  any 
converter  of  them,  and  the  damages  recovered  shall  be  assets  in 
his  hands,  yet  if  he  do  not  recover  so  much  in  damages  as  really 
the  goods  were  worth,  and  that  happens  not  through  any  fault 
of  his,  he  shall  answer  for  no  more  than  he  recovers  [d). 

Again,  a  question  arises  whether  goods  which  come  fully  into 
the  possession  and  hands  of  an  executor  or  administrator,  but 
are  afterwards  wrongfully  taken  from  him,  shall  be  considered 
assets  in  his  hands :  There  are  some  authorities  for  asserting 
that  things  taken  out  of  the  possession  of  the  executor  are  assets 


(z)  8  A.  C.  82.  {h)  r.  227,  Hth  edit. 

\a)  RmrVs    Case,    5    Co.    33,    b,  (t)  G  Mod.  181. 

34,  a.  ('/)  See  also  Com.  Dig.  Assets  (D). 
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in  his  hands  (e),  unless  they  were  taken  by  the  Uueen's 
enemies  (/').  But  it  would  seem  that  an  executor  or  adminis- 
trator stands  in  the  condition  of  a  gratuitous  bailee,  with  respect 
to  whom  the  law  is,  that  he  is  not  to  be  charged  without  some 
default  in  him  {g).  Therefore,  if  any  goods  of  the  testator  are 
stolen  from  the  possession  of  the  executor,  or  from  the  possession 
of  a  third  person,  to  whose  custody  they  have  been  delivered  by 
the  executor,  the  latter  shall  not  be  charged  with  these  as 
assets  ill). 

Again,  if  a  trespasser  takes  goods  out  of  the  possession  of  an 
executor  or  administrator,  although  he  is  bound  to  sue  the  tres- 
passer, if  known,  yet  the  executor  or  administrator  shall  not  be 
answerable  in  assets  for  more  than  he  recovers  in  the  suit : 
But  if  he  omits  to  sell  the  goods  at  a  good  price,  and  afterwards 
they  are  taken  from  him,  then  the  value  of  the  goods  shall  be 
assets  in  his  hands,  and  not  what  he  recovers ;  for  there  was  a 
default  in  him  (/).  Again,  if  the  goods  be  perishable  goods, 
and  before  any  default  in  the  executor  to  preserve  them,  or  sell 
them  at  due  value,  they  are  impaired,  he  shall  not  answer  for  the 
first  value,  but  shall  give  that  matter  in  evidence  to  discharge 
himself  {h).  So  if  the  testator's  sheep  or  other  beast  die,  or  if  his 
ships  perish  by  tempest,  the  executor  shall  not  be  charged  with 
them  as  assets  (/). 

With  respect  to  that  part  of  the  estate  of  an  executor  or  Choses  in 
administrator  which  consists  of  clio^e^  in  action,  the  law  has  long  far'arsets^ 
been  settled,  that  although  debts  of  every  description  due  to  the 
testator  are  assets,  yet  the  executor  or  administrator  is  not  to  be 
charged  with  them  till  he  has  received  the  money  {ni)  :    So  if 

(e)  Bead's  Case,  5  Co.  34,  a ;  Bethell  1873,  sect.  25,  sub-sect.  11),  and  an 

V.  Stanhope,  Owen,  132.  executor  is  not  chargeable  except 

(/)  Wentw.  Off.  Ex.  234,    14tli  in  the  case  of  wilful  default:  Jub 

edit.  V.  Joh,  uhi  supra.  ^QQpost,  pp.  1444, 

(,V)  Wentw.    Off.   Ex.    235,   14th  1445. 

edit. ;  Com.  Dig.  Assets  (D).  (/)  Jenkins  v.  Plomhe,  6  Mod.  181, 

(h)  Jones  v.  Lewis,   2   Ves.   Sen.  182;  Wightwick  y.  Lord,  6  H.  L.  C. 

240 ;    Job   V.    Job,    6    C.    D.    562  ;  234,  235,  p>er  Lord  "Wensleydale. 

Wentw.  Off.  Ex.  236,   14th   edit.  ;  {k)  Jenkins   v.    Plombe,    G    Mod. 

Com.  Dig.  Assets  (D).     A  contrary  181. 

rule  was    said    to   prevail  at  law  (0  Wentw.    Oif.    Ex.    236,   14th 

prior  to  the  Judicature  Act.     See  edit. ;  Com.  Dig.  Assets  (D) ;  post, 

Crosse  v.  Smith,  7  East,   258,   259.  p.  1444. 

Now,  however,  the  rule  at  law  and  (m)  Com.  Dig.  As>-uts  (D);    liac. 

in  equity  is  the  same  (Judic.  Act,  Abr.  Exors.  (H)  2. 
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the  executor  or  administrcator  recovers  .'iny  damages  or  com- 
pensation for  any  injury  done  to  the  personal  estate  of  the 
testator  before  or  since  his  decease,  or  for  the  breach  of  any 
covenant  or  contract  made  with  the  testator  (n),  or  with  himself 
in  his  representative  character  (o),  all  such  damages  thus  re- 
covered shall  be  assets  in  his  hands,  the  costs  and  charges  of 
recovering  them  being  deducted  (/>)  :  but  ho  shall  not  be 
charged  with  them  until  he  has  reduced  them  into  possession  {(/)  : 
Thus  in  Williams  v.  Inncs  (r),  in  order  to  prove  assets  in  the 
hands  of  the  defendants,  who  were  executors,  an  account 
rendered  by  them  was  given  in  evidence,  in  which  they  stated 
that  1,000/.  had  been  awarded  as  due  to  the  testator's  estate 
from  a  person  who  had  been  jointly  concerned  witli  him  in 
underwriting  policies  of  insurance  :  But  Lord  Ellonborough 
held,  that  this  was  not  sufficient  proof  of  assets,  as  it  did  not 
show  that  any  part  of  the  sum  awarded  had  been  received 
by  the  executors. 

But  such  debts  or  damages  will  be  regarded  as  assets, 
although  never,  in  point  of  fact,  received,  if  they  be  released  by 
the  executor  :  for  the  release,  in  contemplation  of  law,  shall 
amount  to  a  receipt  [s) .  So  if  the  executor  take  an  obligation 
in  his  own  name  for  a  debt  due  to  the  testator,  he  shall  be 
equally  chargeable  as  if  he  had  received  the  money  ;  for  the 
new  security  has  extinguished  the  old  right,  and  is  a  quasi 
payment  (i). 

And  it  has  been  laid  down,  that  where  an  executor  sues  for 
money  had  and  received  to  his  use  as  executor,  the  debt  or 


(?/)  Co.  Litt.  144,  a;   1  Eoll.  Abr.  present  practice  is  to  obtain  leave  to 

920,  Exors.  (G),  pi.  4,  5 ;  Godolpb.  issue  execution  under  Ord.  XLII. 

Pt.  2,  c.  24,  ss.  1,   2;    Bac.  Abr.  r.  23.     See^ws^,  p.  1603. 

Exors.  (H)  2  ;  Com.  Dig.  Assets(C).  (q)  Godolph.  Pt.  2,  c.  24,  s.   5 ; 

(o)  See  ante,  p.  661  et  stq.  Jenl-ins  v.  Plomhf,  1  Salk.  207;   11 

(p)  "Wentw.  Off.  Ex.   191,    14tli  Vin.  Abr.  239,  240.     See  also  Loive 

edit.      If    the  testator    recover    a  v.  Pcakett,  16  C.  B.  500. 

judgment  for  debt  and  costs,  and  (r)  1  Campb.  364. 

his  executor  sue  out  a  sc/. /n.  uiion  (s)    Cocke   v.    Jenner,    Hob.    66; 

that  judgment,  the  debt  and  costs  Brightman  v.  KeigJdey,   Cro.  EUz. 

due  to  the  testator  are  assets  when  43. 

received;  but  the  sum  due  for  costs  (t)  Norden  v.  Levit,  2  Lev.  189  ; 

to  the  executor  is  only  by  way  of  Hosier  v.  Arundell,  3  Bos.  &  Pull. 

ind(!Tnnity  to   himself,  and   is  not  7  ;    Partridge    v.    Court,    5    Piice, 

assets:    per  Parke,  B.,  in  Hmcdley  419 — 421;     Sparhes    v.   Restal,    22 

V.  I'hiljx't,  3  M.  &  W.   580.     The  Beav.  587. 
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damages  is  assets  immediately :  for  if  the  money  was  had  and 
received  by  the  defendant,  by  the  consent  or  appointment  of  the 
executor,  it  was  assets  in  his  hands  forthwith ;  and  if  without 
his  consent,  yet  the  bringing  the  action  is  such  a  consent,  that, 
upon  judgment  obtained,  it  shall  be  assets  immediately,  with- 
out execution  [n). 

This  subject  will  be  further  discussed  hereafter,  when  the 
nature  of  a  devastavit  by  an  executor  or  administrator  is  con- 
cerned (.r) . 

There  may  be  personal  property  of  the  testator  or  intestate,  Next  avoid- 
to  which  his  personal  representative,  as  such,  is  entitled,  which  c{|up(!ii  ^ 
is  not  assets  in  his  hands,  by  reason  of  not  being  vendible  :  For 
example,  the  patron  of  a  church  grants  to  the  testator  the  next 
avoidance,  and  the  church  becomes  void ;  and  the  testator  dies 
before  he  presents  :  After  his  death  his  executor  presents,  and 
has  the  benefit  of  preferring  his  son  or  his  friend :  Yet  this 
shall  make  no  assets  in  his  hands  ;  because  he  could  not  lawfully 
take  money  to  present  (//).  But  if  a  stranger  presents,  and  gets 
his  clerk  admitted,  and  the  executor  recovers  damages  in  a  quare 
imjicdit,  the  money  so  recovered  will  be  assets  (2)  :  And  if  the 
testator  had  died  before  the  church  had  become  void,  then, 
because  the  executor  might  lawfully  have  sold  it,  it  should  seem 
that  he  will  be  charged  with  the  value  as  assets,  if  he  has 
neglected  a  proper  opportunity  to  make  a  sale  [a] . 

A  grant  for  years  of  an  office  is  assets  in  the  hands  of  the  Office  for 
executor  or  administrator  of  the  grantee  (h).  yeais. 

With  regard  to  estates  par  autre  vie  of  any  person  dying  Estates  ^«/- 
before  January   1st,   1838,  the  law  applicable  thereto  will  be  p^.f^reth 
found  in  the  earlier  Editions  of  this  Work.  ^Vills  Act. 

(»)  Jenkins   v.    Floinbe,    1    Salk.  tiule  v.  Bishop  of  Lichjicld,  Owen, 

207;  S.  C,  6  Mod.  181.  99;   HmaUwuod  v.  Bislwj)  of  Lich- 

{x)  Infra,  Pt.  IV.  Bk.  ii.  Ch.  ll.  field,  1  Leon.  205. 

§  II.,  p.  1434  e;  se^.  (a)  Wentw.    Off.    Ex.   173,    Hth 

{y)  Wentw.    Off.  Ex.   173,    14tli  edit.     See  the  Benefices  Act,   1898 

edit. ;   Godolph.  Pt.  2,  c.  24,  s.  8.  (61  &   62  Vict.    c.    48),    as   to   the 

See   also    Lord   Tenterden's  judg-  amended  law  relating  to  restrictions 

ment  in  Rennell  v.  Bislwp  of  Lin-  on  transfer  of  patronage  rights. 

coin,  7  B.  &  C.  195.  (i)  Sir    Oeorge    ReyneVs    case,    9 

(z)  "Went.    Off.    Ex.     173,     14th  Co.  97,  a;  SchellirHjer  y.  BJacJ^erby, 

edit. ;   Godolph.  Pt.  2,  e.  24,  s.  8  ;  1  Ves.  Sen.  347. 
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Since  the  With  regard  to  estates  pur  aidvc  vie  oi'  any  deceased  persou, 

Wills  Act.  ^^YyQ  gixall  have  died  ou  or  siuee  January  Ist,  1838,  the  statute 
1  Vict.  c.  2G,  after  repealing  tlie  sections  of  the  statutes  of 
29  Car.  II.  c.  3,  and  14  Geo.  II.  c.  20,  dealing  with  such  estates, 
and  enacting,  by  sect.  3,  that  the  power  of  every  person  to 
devise  his  estate  shall  extend  to  estates  pur  autre  vie,  whether 
there  shall  or  shall  not  be  any  special  occupant  thereof,  and 
whether  the  same  shall  be  a  corporeal  or  incorporeal  heredita- 
1  Vict.  0.  26,  ment,  proceeds  to  enact,  by  sect.  G,  that  "  if  no  disposition  by 
Will  shall  be  made  of  any  estate  pur  autre  vie  of  a  freehold 
nature,  the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if 
it  shall  come  to  him  by  reason  of  special  occupancy,  as  assets 
by  descent,  as  in  the  ease  of  freehold  land  in  fee  simple ;  and  in 
case  there  shall  be  no  special  occupant  of  any  estate  p)ur  autre 
rie,  whether  freehold  or  customary  freehold,  tenant  right,  cus- 
tomary or  copyhold,  or  of  any  other  tenure,  and  whether  a 
corporeal  or  incorporeal  hereditament,  it  shall  go  to  the  executor 
or  administrator  of  the  party  that  had  the  estate  thereof  by 
virtue  of  the  grant,  and  if  the  same  shall  come  to  the  executor 
or  administrator  either  by  reason  of  a  special  occupancy  or  by 
virtue  of  this  Act,  it  shall  be  assets  in  his  hands,  and  shall  go 
and  be  applied  and  distributed  in  the  same  manner  as  the 
personal  estate  of  the  testator  or  intestate"  (r). 

The  terms  of  the  last  conveyance  of  an  estate  pur  autre  vie 
and  not  the  original  grant  must  be  looked  to  in  order  to  ascertain 
whether  it  is  to  go  to  the  heir  as  special  occupant  or  to  the 
legal  personal  representative  (r/).  Where  an  equitable  estate 
pur  autre  vie  limited  to  a  testator,  his  heirs  and  assigns,  was 
devised  to  trustees,  their  heirs  and  assigns,  for  the  use  of  A., 
it  was  held  by  Swinfen  Eady,  J.,  that,  though  the  entire  estate 
passed  to  A.,  his  heir  was  not  entitled  to  claim  as  special 
occupant,  and  that  tlie  estate  passed  to  his  administrator  imder 
the  above  section  of  the  Wills  Act  (r). 

An  estate  pur  autre  vie  in  real  estate  {ce)  vested  in  any  person 
dying  on  or  after  January  1st,  1898,  now  devolves  by  virtue  of 
sect.  1  of  the  Land  Transfer  Act,  1897,  to  his  personal  repre- 

(c)  This  section  ajiplics  to  cqiiit-       Cli.  07;  aidf,  j).  517,  note  (c). 

altle  cstutos  in  land,  see  «//<(',  T).  517  ;  /  a    n     ?    ^  ir      ±      in       nr 

Tf-  ■  ;/    o  TA     n    1.^    f  \'0  Earl  of  Moil  ntcashdlY.  More- 

^  "^  '-^     '  ,,     ,      .      hrinith,    18961  A.  C.  lo8,  ]6o. 

J.    590 ;    25   Beav.    100 ;    Earl   of  ^     >  l         j 

Mountraiilidl  V.  Mure-Smijth,  [1896]  (0  ^''  Eimaii,  [1903]  1  Cli.  241. 

A.  C.  158;  He  t'^heppanl,  [1897]  2  (cr)  But  see  s.  1  (4),  «Hfe,  p.  1275. 
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sentatives  or  representative,  who,  subject  to  the  powers,  rights, 
duties  and  liabilities  mentioned  in  the  Act  sliall,  under  sect.  2  (1), 
hold  the  real  estate  as  trustees  for  the  persons  by  law  beneficially 
entitled  thereto. 

The  effect  of  these  statutes  is  not  to  convert  estates  pur  autre 
vie  in  land  into  pure  personalty  or  moveables.  It  is  merely  that 
such  estates  are  in  some  cases  to  be  applied  in  the  same  manner 
as  personal  estate.  The  result  is  that  exemption  from  the  duties 
imposed  by  the  Legacy  Duty  Acts  cannot  be  claimed  in  respect 
of  such  estates  when  they  form  part  of  the  estate  of  a  person 
having  a  foreign  domicil  on  the  ground  that  "  ntohilia  sequiintur 
personam:^'  neither  can  exemption  be  claimed  on  the  ground 
that  such  estates  are  real  property  and  therefore  not  within  the 
Legacy  Duty  Acts,  for  by  sect.  6  of  the  Wills  Act,  1837,  it  is 
provided  that  such  estates  shall  be  assets  in  the  hands  of  the 
executor  or  administrator  and  shall  go  and  be  applied  and  dis- 
tributed in  the  same  manner  as  the  personal  estate  of  the  testator 
or  intestate ;  and  by  36  Geo.  III.  c.  52,  s.  20,  estates  2^X1'  autre 
vie  applicable  by  law  in  the  same  manner  as  personal  estate  shall 
be  charged  with  the  duties  thereby  imposed  as  personal  estate  ( /'). 
Sect,  5  of  the  Laud  Transfer  Act,  1897,  provides  that  nothing 
in  Part  I.  of  the  Act  shall  affect  any  duty  payable  in  respect  of 
real  estate,  or  impose  on  real  estate  any  other  duty  than  is  now 
payable  in  respect  thereof. 

The  absolute  property  of  goods  must  have  been  vested  in  the  Property  in 
testator,  in   order  to  make  them  assets  in  the   hands    of   the  trusted- ^^ 
executor  (g) .     Therefore,  if  the  testator  takes  a  bond  for  another 
in  trust,  and  dies,  this  is  not  assets  in  the  hands  of  his  ex- 
ecutor (//) . 

So,  too,  all  property  vested  in  the  testator  as  sole  trustee  which 
devolves  to  and  becomes  vested  in  his  executors  will  not  of 
course  be  assets  in  their  hands. 

In  the  case  of  the  death  of  a  sole  trustee  after  December  31st, 
1882,  sect.  30  of  the  Conveyancing  Act,  1881,  provides  that: —  Conveyancing 
"  Where  an  estate  or  interest  of  inheritance,  or  limited  to  the  g.  30.       ' 
heir  as  special  occupant,  in  any  tenements   or  hereditaments, 

(/)  See  Chatfield  v.  Berchtoldt,  79.  In  Byrn  v.  Godfrey,  4  Ves.  6, 
L.  E.  7  Ch.  192.  it  was  held  that  a  promissory  note 

{g)  Bac.  Abr.  Exors.  (H)  1.  See  ^iven  to  the  testator  was  assets, 
Parker  v.  Baylis,  2  B.  &  P.  78.  notwithstanding  his  declaration  to 

his  executor  that  he  never  meant  to 

ill)  Deeringy,  Torrinfjton,  1  Salk.      call  for  payment  of  it. 


1296  Of  Assets.  [Pt.  iv.  13k.  r. 

corporeal  or  incorporeal,  is  vested  on  any  truxt  or  by  way  of 
mortgage,  in  any  person  solely,  the  same  sliall  on  his  deatli 
notwithstanding  any  testamentary  disposition,  devolve  to  and 
become  vested  in  his  personal  representatives  or  representative 
from  time  to  time,  in  like  manner  as  if  the  same  were  a  chattel 
real  vesting  in  them  or  him  ;  and,  accordingly,  all  the  like 
powers,  for  one  only  of  several  joint  personal  representatives, 
as  well  as  for  a  single  personal  representative,  and  for  all  the 
personal  representatives  together,  to  dispose  of  and  otherwise 
deal  with   the  same,  shall   belong  to   the  deceased's  personal 
representatives  or  representative   from  time  to  time,  with   all 
the  like  incidents,  but  subject  to  all  the  like  rights,  equities, 
and  obligations,  as  if  the  same  were  a  chattel  real  vesting  in 
them  or  him ;  and,  for  the  purposes  of  this  section,  the  per- 
sonal representatives  for  the  time  being  of  the  deceased  shall 
be  deemed  in  law  his  heirs  and  assigns  witliiu  the  meaning  of 
all  trusts  and  powers." 
CopyholdAct,       Sect.  88  of  the  Copyhold  Act,  1894   (re-enacting  a  similar 
1894, 8.  88.      gg(.^|Qn  ij^  the  Act  of  1887),  provides  that  sect.  30  of  the  Convey- 
ancing Act,  1881,  shall  not  apply  to  land  of  copyhold  or  cus- 
tomary tenure  vested  in  the  tenant  on  the  Court  Rolls  on  trust 
or  by  way  of  mortgage.     And  sect.  1  (4)  of  the  Land  Transfer 
Act,  1897,  excludes  from  the  expression  "real  estate,"  as  used  in 
the  Act,  land  of  copyhold  tenure  or  customary  freehold  in  any 
ease  in  which  an  admission  or  any  act  by  the  lord  of  the  manor 
is  necessary  to  perfect  the  title  of  a  purchaser  from  the  cus- 
tomary tenant  (/). 

Sect.  10  of  the  Trustee  Act,  1893  (replacing  sect.  31  of  the 
Conveyancing  Act,  1881),  does  not  enable  a  sole  surviving 
trustee  of  a  Will  to  appoint  by  his  Will  special  executors  for 
the  purpose  of  executing  in  continuation  to  himself  the  trusts  of 
the  Will  of  the  original  testator  {k) . 

Ternis  attend-       It  is  Dcccssary  in  this  place  to  advert  to  the  nature  of  terms 
ant  on  the        attendant  on  the  inheritance  U).     When  a  term  for  years  before 

mheritiince  ot  >iii->c  ip  •      ^ 

tobtator.  December  31st,  1845,  was  created  for  a  particular  purpose,  as 

(?■)  Sec  ania,  p.  1275.  tance   shall   determine,    unless  for 

[k)  Re  Parker's  Trusts,  [1894]  1  tlie  purpose  of  protection  in  certain 

Ch.  707,  arde,  p.  177.  cases   against  incumbrances.      See 

(/)    But    by    stat.    8    &   9   Vict.  CoUrell  v.  Hughes,   15  C.  B.   532; 

c.  112,  after  December  31st,  1845,  Plant  v.  Taylor,   7  H.  &  N.  211; 

all  terms  attendant  on  the  inheri-  Owen  v.  Owen,  3  H.  &  C.  88. 
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for  raising  money  for  payment  of  debts,  or  portions  for  younger  Prior  to  Dec. 
children,  and  the  purpose  for  which  the  term  was  created  was 
satisfied,  the  termor  was  considered  in  equity  as  a  trustee  for 
the  owner  of  the  inheritance  ;  and  though  at  law  the  term  was 
deemed  a  term  in  gross  in  such  trustee,  yet  in  equity  it  followed 
the  fee,  and  was  looked  upon  as  completely  consolidated  with 
it  (;w)  :  Hence  it  was  not  regarded  as  personal  assets  in  the 
hands  of  the  executor  of  the  person  entitled  to  the  fee,  but  as 
real  assets  which  went  to  his  heir(^?).  Yet  this  must  not  be 
understood  of  every  term  which  attended  the  inheritance :  for 
where  a  termor  purchased  the  freehold  and  inheritance,  and  took 
a  conveyance  thereof  in  the  name  of  a  trustee,  although  the 
term  in  himself  was  attendant  on  his  equitable  fee  simple,  yet, 
at  his  death,  it  was  assets  in  the  hands  of  his  personal  repre- 
sentatives (o). 

It  must  be  observed,  that  executors  or  administrators  cannot  Fund  for 
be  in  a  better   condition,  with   respect   to   the   estate   of   the  p^rpores  not 
deceased,  than  he  himself  would  have  been  in ;   and  therefore  general  assets. 
they  cannot  employ  as  general  assets  property  which  he  would 
have  been  bound  to  apply  to  a  particular  purpose  [p)  :  Thus,  in 
Hassall  v.  Suiif/icrs  (q),  a  remittance    in  bills  and  notes  for  a 
specific  purpose,  viz.,  to  answer  acceptances,  was  received  by  an 
administrator,  in  consequence  of  the  death  of  the  party  to  whom 
the  remittance  was  made :  and  it  was  held,  that  the  special 
purpose  operated  as  a  lien,  and  that  the  sum  remitted  coidd  not 
be  applied  by  the  administrator  as  general  assets. 

Other  instances  may  occur,  where  personal  property  may  be 
in  the  hands  of  the  executor,  and  yet  not  applicable  to  any  but 
a  special  purpose:  Thus,  in  Parry  v.  Ashley  {r),  the  testator 
charged  his  real  estate,  which  consisted  of  one  house  only,  with 
an  annuity  to  his  widow,  and  subject  to  that  annuity  he  devised 
it  to  Sarah  Ashley  in  fee,  and  appointed  her  his  executrix  :  The 
testator  had  insui-ed  the  house ;  and  on  the  expiration  of  the 

(??))  See  Watk.  Convey.  48,  note  571.     See  also  Belaney  v.  Belaney, 

by  Morley  and  Coote.  L.  R.  2  Eq.  210  ;  2  Ch.  138. 

(n)  Tiffin  v.    Tiffin,   1  Vern.    1  ;  [p)  See  per  Lord  Ellenborough. 

Thruxton     v.    Att.-G'en.,    1    Veru.  in    Taylor   v.  Plumer,    3  M.   &  S. 

341.  578  ;    and    per    Littledale,    J.,    in 

{o)   Doivse    V.   Percival,    1    Yem.  Ashhy  v.  Ashby,  7  B.  &  C.  453. 

134;  Thruxton\.  Att.-Gen.,  1  Vern.  (?)  12  Ves.  119. 

341  ;    Ounter  v.   Gimter,  23  Beav.  (»■)  3  Sim.  97. 
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l^oHcy  a  few  months  after  liis  Joatb,  it  was  renewed  by  Sarah 
Ashley :  The  house  was  afterwards  burnt  down :  And  »Sir  L. 
Shadwell,  V.-C,  held,  that  as  she,  being  executrix,  renewed  the 
policy,  it  must  be  taken  that  she  did  so  in  the  character  of 
executrix  (s)  :  But  his  Honour  was  of  opinion,  tliat  the  proceeds 
of  the  policy  could  not  be  considered  as  part  of  the  testator's 
personal  estate,  but  that  they  were  affected  with  a  trust  for  thQ 
benefit  of  the  parties  interested  in  the.  real  estate  (f). 

Where  a  deed  is  set  aside  as  fraudulent  against  any  of  the 
creditors  of  the  deceased,  the  property  becomes  assets,  and  subse- 
quent creditors  are  let  in  {u).  An  assignment  within  the  statute 
13  Eliz.  c.  5,  is  utterly  void  against  creditors,  and  the  property 
assigned  is  assets  in  the  hands  of  the  executor  (.r).  The  question 
as  to  w^hat  is,  and  what  is  not,  a  fraudulent  conveyance  against 
creditors,  does  not  fall  within  the  scope  of  this  Work. 

Hitherto  the  subject  has  been  confined  to  the  consideration  of 
personal  assets,  such  as  may  be  reached  at  law,  and  such  as  a 
creditor,  suing  the  executor  in  an  action  at  law  for  a  debt,  due 
from  the  testator,  might  bring  forward  in  evidence  on  an  issue 
joined  on  the  executor's  plea  oi  jyJcne  admiuisfyavit :  But  there 
are,  besides,  various  interests  frequently  forming  part  of  the 
estate  of  an  executor  or  administrator,  which  are  not  recognized 
as  assets  at  law ;  and  which,  therefore,  if  administered  at  all, 
must  be  administered  in  equity  :  This  latter  portion  of  the 
estate  in  the  hands  of  an  executor  or  administrator  is  called 
equitable  assets,  in  contradistinction  to  the  former,  which  is  called 
legal  assets.  In  other  words,  legal  assets  are  such  as  are  liable 
to  debts  in  the  Temporal  Courts,  and  were  formerly  liable  to 
legacies  in  the  Spiritual,  by  the  course  of  law  :  equitable  assets 
are  such  as  are  liable  only  by  the  help  of  a  Court  of  Equity. 

Until  quite  recently  a  most  important  distinction  existed  with 
respect  to  the  administration  of  these  two  kinds  of  assets :  If 


(,s)  It  may  licre  be  mentioned 
that  it  has  been  held  that  an  exe- 
cutor in  trust  has  a  sufRcicnt  in- 
terest to  enable  him  to  make  an 
iijBuranco  in  his  own  name  on  the 
life  of  a  person  who  has  granted 
iin  iiiinuity  to  tlic  testator:  Tids- 
vcll  V.  AnktrsU'ln,  Teake,  N.  V,  ('. 
151. 

{t)  8ee  aim  <  'riiihJi<nil-  y.  Ilnhnix, 


Madd.  &  Geld.  104  ;  Thacher  v. 
Wilson,  3  A.  &  E.  142 ;  SmecUei/  v. 
Philpoi,  3  M.  &  W.  573,  for  other 
instances  of  assets  in  the  hands  of 
executors  not  being  regarded  as 
part  of  the  general  personal  estate. 

(m)  Richardson  v.  Smallwood,  1 
Jac.  552. 

{x)  Shears  v.  Rugers,  3  B.  &  Ad. 
3G2  ;   Hlifp  y.  French,  3  Drew.  716, 
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they  were  legal,  tliey  must  have  been  administered  by  the 
executor  or  administrator  of  the  deceased  in  a  due  course  of 
administration,  having  regard  to  those  rules  of  priority 
among  creditors  which  have  already  been  investigated  in  this 
Treatise  (//)  :  But  if  the  assets  in  the  hands  of  an  executor  are 
equitable,  then,  although  the  precedence  in  jrtayment  of  debts  to 
legacies  must  be  respected,  yet,  as  among  creditors,  the  assets 
must  be  applied  in  satisfaction  of  all  the  claimants  imri  pmaii,, 
without  any  regard  to  the  priority  in  rank  of  one  deljt  to 
another :  The  principle  of  this  distinction  is,  that  in  natural 
justice  and  conscience,  and  in  the  contemplation  of  a  Court  of 
Equity,  all  debts  are  equal,  and  the  debtor  is  equally  bound  to 
satisfy  them  all,  whether  by  specialty  or  by  simple  contract : 
Therefore,  since  a  claimant  upon  equitable  assets  is  under  the 
necessity  of  going  to  a  Court  of  Equity  in  order  to  reach  them, 
that  Court  will  act  onl}^  according  to  the  rule  of  doing  justice  to 
all  creditors,  without  any  distinction  as  to  priority  (~). 

The  importance,  however,  of  the  distinction  between  legal  and  Distinction 
equitable  assets  has  been  greatly  diminished  hy  two  statutes.         since  I86i). 

By  Hinde  Palmer's  Act,  1869  (32  &  33  Vict.  c.  46),  it  is  :32  &  33  Vict, 
enacted  (r/),  that — 

"  In  the  administration  of  the  estate  of  every  person  who 
shall  die  on  or  after  January  1st,  1870,  no  debt  or  liability  of 
such  person  shall  be  entitled  to  any  priority  or  preference  by 
reason  merely  that  the  same  is  secured  by  or  arises  under  a  bond, 
deed  or  other  instrument  under  seal  or  is  otherwise  made  or 
constituted  a  specialty  debt,  but  all  creditors  of  such  person  as 


(y)  Ante,  p.  751  et  seq.  tlie  administration  of  tlie  separate 

(2)  Fhinket  y.  Peiisoi),  2  Atk.  294.  estate  of   a  married   woman   after 

It  was  decided  by  Hall,  V.-C,  that  her   decease,  the   debts   are   to   1)0 

the   separate   estate   of    a  married  paid  in  order  of  priority,  and  not 

woman    in    earnings,    under     the  jxf?-/  passu.      Now,  under  the  Act 

Married    Yfomen's   Property   Act,  of  1882,  s.  1  (1),  she  is  capable  of 

1870,  which  "  shall  be  deemed  and  acquiring,  holding,  and  disposing, 

taken  to  be  property  held  and  settled  by  Will  or  otherwise,  of  any  real 

to  her  separate  use,"  became  upon  or  personal  property  as  her  separate 

her    death    equitable    assets,    and  property  in  the  same  manner  as  if 

divisible     amongst    her     creditors  sbe  were  a  feme  sole,  without  the 

pari  passu  :    Be   Poole's   Estate,    6  intervention  of  any  trustee.      See 

C.    D.    739.      But  in   the   case   of  also  «osi,  p.  1302,  note  (o). 
Shattock  V.   Shattock,   L.  E.   2  Eq. 

182,    194,   Lord   Eomilly,    M.    E.,  («)  See   ante,   p.    771,   as  to  the 

had  expressed  his  opinion  that,  in  effect  of  this  Act. 
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well  specialty  as  simple  contract  shall  be  treated  as  standing  in 
equal  degree  and  be  paid  accordingly  out  of  the  assets  of  such 
deceased  person  whetlier  sucjh  assets  are  legal  or  personal,  any 
statute  or  other  law  to  the  contrary  notwithstanding :  Provided 
also  that  this  Act  shall  not  prejudice  or  affect  any  lien  or  charge 
or  other  security  wliich  any  creditor  may  hold  or  bo  entitled  to 
for  the  payment  of  his  debt." 

And  by  stat.  38  &  39  Yict.  c.  77,  sect.  10  (Judicature  Act, 
1875)  {h),  it  is  enacted  that — 

"  In  the  administration  by  the  Court  of  the  assets  of  any  person 
who  may  die  after  the  commencement  of  this  Act  (November  1st, 
1875)  and  whose  estate  may  prove  to  be  insufficient  for  the  pay- 
ment in  full  of  his  debts  and  liabilities  ....  the  same  rules 
shall  prevail  and  be  observed  as  to  the  resj)ective  rights  of 
secured  and  unsecured  creditors  and  as  to  the  debts  and  liabili- 
ties provable,  and  as  to  the  valuation  of  annuities  and  future 
and  contingent  liabilities  respectively  as  may  be  in  force  for  the 
time  being  under  the  law  of  bankruptcy  with  respect  to  the 
estates  of  persons  adjudged  bankrupt." 

It  should  be  noticed  that  with  regard  to  persons  who  died 
before  January  1st,  1870,  the  old  rules  as  to  priority  in  adminis- 
tration remain  applicable,  and  as  to  persons  dying  after  that 
date  and  before  November  1st,  1875,  the  old  rules  would  still 
apply  except  that  specialty  and  simple  contract  creditors  stand 
on  the  same  footing. 

It  must  be  observed  that  the  true  test,  as  to  whether  the 
assets  are  legal  or  equitable,  is  not  whether  the  executor  or 
administrator,  but  whether  the  claimant  can  reach  them  without 
resorting  to  a  Court  of  Equity. 

Whether  the  equity  of  redemption  of  a  term  of  years  is  equit- 
able or  legal  assets  in  the  hands  of  an  executor  or  administrator 
has  been  much  discussed,  and  the  reader  is  referred  to  the  cases 
in  the  note  below  (r-) . 

It  appears  to  be  the  better  opinion  at  this  day,  that  equities 
of  redemption  are  not  necessarily  equitable  assets  {<!).     And  in 


{}))  See  ante,  pp.  759,  772,  as  to 
the  effect  of  sect.  10  of  this  Act. 

(o)  Tlic  ('nditors  of  Hir  Charles 
Cox,  ;j  P.  Wins.  a42;  J/artwcU  v. 
Chitters,  Ainb.  308 ;  Sharpe  v.  Scar- 
horoiif/?!,  4  Ves.  541  ;    Cfai/  v.  WilJh, 


1  B.  &  C.  364  ;    Wentw.  Off.  Ex. 
14th  edit.  p.  18G. 

('/)  See  2  Jarman  on  Will;*,  4th 
edit.  623  ;  Story  on  Equity,  Ch.  ix. 
s.  Ftr)\,  note  (1). 
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the  view  of  an  eminent  writer  (f) ,  the  more  accurate  statement  parlly  cqnit- 
of  the  doctrine  is,  that  legal  assets  are  such  as  come  into  the 
hands  and  power  of  an  executor  or  administrator,  or  such  as  he 
is  intrusted  with  by  law,  rirtuto  officii,  to  dispose  of  in  the  course 
of  administration ;  or  in  other  words,  whatever  an  executor  or 
administrator  takes,  qua  executor  or  administrator,  or  in  respect 
to  his  office,  is  to  be  considered  as  legal  assets.  So,  in  the  case 
of  Cook  V.  Gregson  (/),  Kindersley,  Y.-C.  (applying  the  test 
whether  the  executor  or  administrator  would  take  simply  virtute 
officii),  held  that  an  equity  of  redemption  on  a  mortgage  of  a 
sum  of  money  charged  on  a  real  estate  was  legal  assets :  And 
his  Honour  said,  that  he  thought  the  cases  above  cited  as  to  mort- 
gages for  terms  for  years  could  not  be  supported.  In  the  later 
case  of  Shee  v.  French  {g),  the  same  learned  judge  laid  down 
that  the  question  whether  assets  are  legal  or  equitable  depends 
on  this,  whether,  if  the  case  were  before  a  Court  of  Law,  on  an 
issue  of  2^^cne  admiimfrarif,  that  Court  would  treat  the  property 
as  assets,  and  the  principle  on  which  a  Court  of  Law  proceeds  is 
to  inquire  whether  the  property  came  to  the  hands  of  the  execu- 
tors virtute  officii :  If  it  did,  the  Court  of  Law  regards  it  as 
assets,  applicable  to  the  payment  of  the  testator's  debts;  and 
then  a  Court  of  Equity  treats  it  as  legal  assets  {Ji). 

With  respect  to  that  portion  of  the  property  in  the  hands  of  Proceeds  of 
an  executor  or  administrator,  which  consists  of  the  proceeds  of  ggt^te  equit- 
the  sale  of  real  estate,  it  was  long  ago  settled  that  such  proceeds  able  assets. 
were  equitable  and  not  legal  assets  (/). 

And  it  is  quite  clear  that  the  testator  cannot  alter  the  legal 
character  of  the  property,  by  directing  that  it  shall  be  considered 
as  part  of  his  personal  estate  (/.) .  The  price,  however,  of  an 
estate  contracted  by  the  testator  to  be  sold  and  afterwards 
received  by  the  executor  was  legal  and  not  equitable  assets, 
since  the  executor  was  entitled  to  and  did  receive  the  purchase- 
money  as  executor  by  virtue  of  the  probate  (/). 

{,')  Story    on     Equity,    Ch.    ix.  (i)  Clay  v.  Willis,  1  B.  &  C.  364 ; 

s.  551.  Barker  Y.May,  9  B.  &  0,489;  Bain 

(/)  20  Jut.  510;  3  Drewr.  547.  v.   Sadler,  L.  E.  12  Eq.  570.     The 

[g)  3  Drewr.  716.  case  of  Lovegrove  v.  Couper,  2  Sm. 

(/i)  See   Att.-Gen.   v.   Brunning,  «S;  G.  271,  is  not  law. 

8   H.    L.    C.    243,    256,   264,   265;  (A')  See  per  Lord  Tenterden,  in 

Christy  v.  Conrtenay,  26  Beav.  140  ;  Barker  v.  May,  9  B.  &  C.  489. 

Mutlow  V.  Mutloio,  4  De   G-.  &  J.  (/)  Att.-Gen.     v.     Brunnimj,     8 

539.  H.  L.  C.  243,  reversing  the  decision 
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Eio-bts  of  legal  preference  are,  liowever,  controlled  by  a  rule 
which  formerly,  before  the  stat.  32  &  33  Vict.  c.  4G,  put 
specialty  and  simple  contract  creditors  on  an  equality,  was  of 
great  importance,  and  which  is  even  now  occasionally  applicable, 
as  for  instance  where  a  creditor  executor  has  partly  paid  himself 
by  retainer.  The  rule  is  that  where  the  assets  are  partly  legal, 
and  partly  equitable,  though  equity  cannot  take  away  the  legal 
preference  on  legal  assets,  yet  if  one  creditor  has  been  partly 
paid  out  of  such  legal  assets,  when  satisfaction  comes  to  be  made 
out  of  equitable  assets,  the  Court  will  postpone  him  until  there 
is  an  equality  in  satisfaction  to  all  the  other  creditors  out  of  the 
equitable  assets,  proportionable  to  so  much  as  the  legal  creditor 
has  been  satisfied  out  of  the  legal  assets  {m). 

Where  a  man  has  a  general  power  of  appointment  over  a 
fund,  and  he  actually  exercises  his  power,  whether  by  deed  or 
Will,  the  property  appointed  shall  form  part  of  his  assets,  so  as 
to  be  subject  to  the  demands  of  his  creditors  at  his  death,  in 
preference  to  the  claims  of  his  legatees  or  appointees  {n),  and 
having  regard  to  the  Married  Women's  Property  Acts,  1882  and 
1893,  the  law  seems  now  the  same  as  regards  married  women  (o). 


of  the  Exchequer,  4  H.  &  N.  94. 
Where  a  testator  devised  a  freehold 
house  to  A.,  whom  he  appointed 
one  of  his  executors  charged  with  a 
sum  of  money  payable  within 
twelve  months,  this  was  held 
equitalile  assets  in  the  hands  of  the 
executors  :  Loive  v.  Pt'sl-M,  16  C.  B. 
500  ;  ante,  p.  1058,  note  {l). 

{m)  Morrice  v.  Bank  of  England, 
Cas.  temp.  Talb.  220,  by  Lord 
Talbot ;  Chapman  v.  Esgar,  1  Sm. 
&  G.  575;  Bain  v.  Sadhr,  L.  E.  12 
Eq.  570  ;  ante,  p.  784. 

(;()  Thompson  v.  Toivne,  2  Vern. 
319 ;  Einton  v.  To7jr,  1  Atk.  465  ; 
Bainton  v.  W((7-d,  2  Atk.  172; 
Townshciid  v.  Windham,  2  Ves. 
Sen.  9;  Fade  v.  Bathnrst,  3  Atk. 
269  ;  TroiKjUon  v.  Troiajhton,  3 
Atk.  65G ;  George  v.  Milhavke,  9 
Yes.  190  ;  Jmng  v.  Andrews,  6 
Mad.  264 ;  Fleming  v.  Buchanan, 
3  De  G.  M.  &  G.  976  ;   Willl<(ms  v. 


Lomas,  16  Beav.  1 ;  Piatt  v.  Routh, 
6  M.  &  W.  789.  Moreover,  it  has 
been  held  that  resort  cannot  be 
had,  in  any  case,  to  the  appointed 
property,  till  all  the  testator's 
own  property  has  been  exhausted : 
Fleming  v.  Buchanan,  3  De  G.  M. 
&  G.  976. 

(o)  The  cases  of  Vaughan  v.  Van- 
derstegen,  2  Drew.  165 ;  Blatchford 
T.  Woollezj,  2  Dr.  &  Sm.  204  ; 
Shattock  V.  Shattock,'L.'R.  2  Eq.  182, 
go  to  show  that  where  a  married 
woman  has  property  settled  upon 
her  for  her  separate  use,  she  is 
capable  of  charging  and  making 
it  liable  to  her  general  debts  as  if 
she  were  a  feme  sole ;  but  if  she 
has  only  a  power  she  is  not  capable 
of  charging  or  making  it  liable  to 
her  general  debts,  at  all  events, 
if  the  power  is  one  which  can  be 
exercised  only  by  Will.  These 
cases   seem    to    have   been   disap- 
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But   in   order   to    raise    this   equity,    the    power  must    be 
actually  executed;    for  equity  never  aids  the  non-execution  of 


proved  in  the  London  Chartered 
Bank  of  Australia  v.  Lempriere, 
L.  E.  4  P.  C.  572 ;  in  Mayd  v. 
Field,  3  C.  D.  587;  and  in  i?e 
Harvey's  Estate,  13  0,  D.  216, 
which,  was  followed  in  Hodges  v. 
Hodges,  20  C.  D.  749.  Kay,  J., 
however,  in  Re  Roper,  39  C.  D. 
482,  treated  them  as  good  law, 
and  held  that  an  appointment  by 
a  married  woman  by  "Will,  in  the 
exercise  of  a  general  power  of  ap- 
pointment by  deed  or  Will  or  by 
Will  only,  does  not  make  the 
appointed  property  liable  to  en- 
gagements entered  into  by  her  on 
the  credit  of  her  separate  estate 
prior  to  the  commencement  of  the 
Married  Women's  Property  Act, 
1882,  and  that  the  exercise  of  the 
power  did  not  make  the  appointed 
property  liable  as  assets  of  the  ap- 
pointor. The  learned  judge,  after 
stating  that  there  is  no  donbt  that 
in  the  case  of  a  man  who  has  a 
general  power  of  appointment,  and 
exercises  it  by  Will  in  favour  of 
volunteers,  the  property  so  ap- 
pointed will  be  considered  assets 
for  the  payment  of  his  debts  (as  to 
which  statement,  see  per  Joyce,  J., 
in  Re  LawJey,  [1902]  2  Ch.  at 
p.  677),  goes  on  to  put  to  himself 
the  question :  Does  this  law  apply 
to  the  case  of  a  married  woman  ? 
And  says,  speaking  of  the  law  before 
the  Married  Women's  Property  Act, 
1882  :  "  It  would  be  strange  if  the 
law  was  that  only  the  separate 
property  which  a  married  woman 
had  at  the  time  (of  her  engagement) 
shotild  be  liable  to  the  exchision  of 
separate  property  acquired  after- 
wards, but  that  nevertheless  the 
exercise  by  Will  of  a  general  power 
of  appointment  would  make  the  ap- 

4 


pointed  fund,  which  never  was  her 
separate  property,  liable.  Even  if 
it  could  be  said  to  become  her 
separate  property  by  the  appoint- 
ment, this  would  only  be  so  at  her 
death  long  after  the  engagement 
entered  into,  and  therefore,  accord- 
ing to  Pike  V.  Fitzgibhon,  17  CD. 
454,  the  ai)pointed  property  could 
not  be  made  liable.  Suppose  she 
had  a  genei-al  power  to  appoint  by 
deed  or  Will,  and  exercised  it  by  a 
deed  to  take  effect  upon  her  death, 
would  the  appointment  be  void 
against  her  creditors  or  be  an  ap- 
pointment for  their  benefit  under 
13  Eliz.  c.  5  ?  Or  suppose  she  siu*- 
vived  her  husband,  and  exercised 
the  power  by  Will  after  his  death, 
would  the  property  then  become 
liable  for  her  engagements  during 
covertui'e  ?  I  think  not.  A  married 
woman  could  not  contract  debts 
like  a  person  completely  siii  Juris. 
Her  engagements  only  bound  her 
to  the  extent  of  her  separate  pro- 
perty at  the  time  which  might  be 
reached  by  judgment  and  execution. 
It  foUows  that  when  she  after- 
wards exercised  the  general  power, 
whether  by  deed  or  Will,  she  had 
no  debts  which  could  be  made  avail- 
able against  it."  And  the  learned 
judge  concludes:  "My  opinion  is 
that  in  cases  not  within  the  Mar- 
ried Women's  Property  Act,  1882, 
whether  the  power  of  appointment 
be  by  deed  or  Will,  or  by  Will  only, 
an  appointment  by  the  Will  of  a 
married  woman  does  not  make  the 
property  appointed  liable  to  engage- 
ments entered  into  with  her  on  the 
credit  of  her  separate  estate.  What 
the  law  may  be  as  to  cases  falling 
within  that  Act,  I  express  no 
opinion    save   this:   that  to  make 
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a  power  (p).  And  although  creditors  in  tliese  cases  prevail  over 
volunteers,  yet  if  a  party  taking  under  voluntary  appointment 
sell  to  a  person  bona  fide,  and  for  a  valuable  consideration,  such 
person,  in  analogy  to  the  decisions  on  the  statute  of  voluntary 
conveyances,  will  be  preferred  to  the  creditors,  as  having  a 
preferable  equity  to  them  {q) . 


property  appointed  by  the  Will  of 
a  married  woman  liable  to  her  en- 
gagements under  that  Act,  it  seems 
necessary  to  hold  that  the  ap- 
pointment by  her  Will  makes  the 
property  appointed  her  separate 
property,  because  it  is  only  '  all 
separate  property  which  she  may 
thereafter  acquire '  which  is  by  that 
Act  rendered  liable."  In  Ex  parte 
Gilchrist,  17  Q.  B.  D.  521,  it  was 
held  that  the  expression  ' '  separate 
property  "  in  the  Married  Women's 
Property  Act,  1882,  does  not  include 
a  general  power  of  appointment  by 
deed  or  Will  of  which  she  is  the 
donee,  but  which  she  has  not 
exercised.  In  lie  Ann,  Wilson  v. 
Ann,  [1894]  1  Ch.  549,  Kekewich, 
J.,  held  that  the  engagements  which 
were  entered  into  by  a  married 
woman  during  the  coverture  and 
which  might  have  been  proved 
against  her  separate  estate,  if,  at 
the  time  of  entering  into  each  con- 
tract in  succession,  she  had  separate 
estate,  may  be  proved  against  the 
property  appointed  by  her  Will 
under  her  general  power.  It  is  to 
be  observed  that  the  judgment  of 
Kay,  J.,  was  deahng  with  a  case 
not  within  the  Married  Women's 
Property  Act,  1882,  and  does  not, 
therefore,  take  into  consideration 
the  effect  of  sect.  4  of  that  Act, 
which  provides  that:  "The  exe- 
cution of  a  general  power  by  Will 
by  a  married  woman  shall  have 
the  effect  of  making  the  property 
appointed  liable  for  her  debts  and 


other  liabilities  in  the  same  manner 
as  her  separate  estate  is  made 
liable  under  this  Act."  The  Married 
Women's  Property  Act,  1893  (56  & 
57  Vict.  c.  63),  provides  that — 
"1.  Every  contract  hereafter  en- 
tered into  by  a  married  woman, 
otherwise  than  as  agent, 

"(a)  shall  be  deemed  to  be  a 
contract  entered  into  by  her  with 
respect  to  and  to  bind  her  separate 
property,  whether  she  is  or  is  not 
possessed  of  or  entitled  to  any 
separate  proj^erty  at  the  time  when 
she  enters  into  the  contract ; 

"  (b)  shall  bind  all  separate  pro- 
perty which  she  may  at  that  time 
or  thereafter  be  possessed  of  or  en- 
titled to ;  and 

' '  (c)  shall  also  be  enforceable  by 
process  of  law  against  all  property 
which  she  may  thereafter  while 
discovert  be  possessed  of  or  entitled 
to :  Provided  that  nothing  in  this 
section  contained  shall  render 
available  to  satisfy  any  liability  or 
obligation  arising  out  of  such  con- 
tract any  separate  property  which 
at  that  time  or  thereafter  she  is 
restrained  from  anticipating." 

As  to  an  unexercised  power  to 
bequeath  a  death  allowance  out 
of  funds  of  a  friendly  society  not 
being  assets,  see  Ash  by  v.  Cosiin, 
21  Q.  B.  D.  401. 

{p)  Holmes  v.  Coghill,  7  Yes. 
499  ;  12  Yes.  206. 

{q)  George  v.  Milhanke,  9  Yes. 
190;  Hart  v.  Middlehurst,  3  Atk. 
877  ;  Sugd.  Pow.  8th  edit.  477. 
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In  Re  Latrlcy  (/•)  the  donee  of  a  general  testamentary  power  The  donee  of 
of  appointment  over  a  fund  borrowed  a  sum  of  money,  and  as  testamentary 
security  for  the  loan    covenanted   forthwith  to  make  a  Will  P°^^.^ ''-""'"* 

,   ,  by  \\  ill  preiGr 

exercising  the  power  so  that  the  loan  should  be  a  first  charge  one  creditor 
upon  the  fund  ;  and  he  made  a  Will  accordingly  and  died.  It  *°  another. 
Avas  contended  that  the  rule  laid  down  by  Knight  Bruce,  L.  J., 
in  Fleming  v.  Buchanan  (s),  as  being  the  settled  law  of  the 
country,  that  "  if  a  man  having  a  power,  and  a  power  only,  over 
personal  estate  to  appoint  it  as  he  will,  and  exercises  the.  power 
by  a  testamentary  appointment,  the  property  becomes  subject  in 
a  certain  order  and  manner  to  the  payment  of  his  debts,  what- 
ever maybe  the  intention  or  absence  of  intention  upon  his  part," 
only  applied  where  the  appointment  is  to  volunteers,  and  did 
not  apply  to  the  case  under  consideration.  But  it  was  held  by 
Joyce,  J.,  that  the  applicants  had  no  priority  as  against  the 
appointed  fund  over  other  creditors.  This  decision  was  affirmed 
by  the  Court  of  Appeal  (f) ,  where  it  was  pointed  out  by  Vaughan 
Williams,  L.  J.,  that  the  position  of  the  lender,  in  whose  favour 
the  power  was  exercised,  is  that  of  a  legatee  taking  by  the 
bounty  of  the  testator ;  he  could  not  at  any  time  before  the 
death  of  the  testator  have  asserted  any  title  to  or  charge  on  this 
personal  estate.  In  truth,  every  one  taking  under  a  Will  is  a 
volunteer,  even  though  the  testator  may  have  been  under  some 
contractual  obligation  to  make  the  appointment.  The  decision 
of  the  Com't  of  Appeal  was  affirmed  by  the  House  of  Lords  {a), 
where  Lord  Lindley  says  that  "  it  cannot  now  be  denied  that 
property  appointed  by  Will  under  a  general  power  is  assets  for 
payment  of  the  debts  of  the  appointor,  and  is  not  regarded  as 
property  of  the  donor  of  the  power  distributable  by  the  donee 
thereof.  The  property  appointed  is  in  such  a  case  treated  as 
assets  of  the  testator  exercising  the  power,  and  the  assets  so 
appointed  are  regarded  as  property  bequeathed  by  him.  ...  It 
is  settled  that,  except  by  making  a  creditor  an  executor,  a  person 
disposing  of  his  own  property  by  Will  cannot  by  his  Will  prefer 
one  creditor  to  another,  or  make  a  gift  by  Will  payable  before  a 
debt.  A  covenant  to  bequeath  property  by  Will  does  not  alter 
the  character  of  the  property  bequeathed  in  accordance  with  the 
covenant.  What  is  so  bequeathed  is  still  a  gift  by  Will  and 
not  a  preferential  debt.     The  attempt  to  confine  the  rule  to 

(r)  [1902]  2  Ch.  673.  (t)  [1902]  2  Ch.  799. 

(«)  3  De  G.  M.  &  G.  97(i,  980.  (w,)  [1903]  A.  C.  411. 
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volunteers  cannot,  I  think,  now  bo  supported  when  Kpeuking  of 

powers  to  appoint  by  Will." 
Whether  •        i  i 

a  fund  whether  a  fund  appointed  under  a  general  power  becomes 

under^a  legal   or   equitable   assets   for  payment  of  debts  is  uncertain, 

general  power  having  regard  to  the  conflicting  decisions  in  reference  to 
or  equitable  sect.  9  (1)  of  the  Finance  Act,  1894.  If  tlie  appointed  fund 
assets.  passes  to  the  executor  "  as  such,"   within  the  meaning  of  that 

expression  as  used  in  this  section,  estate  duty  is  payable  out  of 
the  residue ;  if  not,  it  has  to  be  borne  by  the  appointed  fund. 
In  Re  Treasure  (,r),  Kekewich,  J.,  held  that  tlie  appointed  fund 
does  not  under  such  circumstances  pass  to  the  executor  as  such. 
In  Re  Moore  {//),  Buckley,  J.,  held  that  the  appointed  fund  under 
such  cii'cumstances  does  pass  to  the  executor  as  such.  In 
Re  Haddock  (z) ,  Kekewich,  J.,  adhered  to  his  opinion  as  ex- 
pressed in  Re  Treasure.  In  Re  Power  (a),  Byrne,  J.,  held  that 
the  appointed  fund  does  not  pass  to  the  executor  "  as  such." 
In  Re  Dixon  (h),  Buckley,  J.,  says :  "  In  the  view  which  I  take 
of  the  case  [meaning  the  case  then  under  consideration],  there- 
fore, the  question  does  not  arise  as  to  the  meaning  of  the  words 
'  executor  as  such '  in  sect.  9,  sub-sect.  1,  and  it  is  unnecessary 
for  me  to  express  any  further  opinion  upon  a  point  on  which 
an  unfortunate  difference  of  opinion  has  arisen.  I  may  add, 
however,  that  having  had  the  advantage  of  reading  the  con- 
sidered judgment  of  my  brother  Byrne  in  In  re  Power  (a),  I 
should,  if  I  had  to  consider  that  question  again,  still  be  of 
opinion  that  it  lies  at  the  root  of  the  matter  to  ascertain  whether 
the  property  included  in  the  power  becomes  assets  for  payment 
of  debts  under  or  adversely  to  the  beneficial  disposition  made  by 
the  donee  of  the  power ;  in  other  words,  whether  fictionally  the 
donee  of  the  power  is  supposed  to  appoint  first  to  his  executor  to 
such  extent  as  is  necessary  for  payment  of  his  debts  in  a  due 
course  of  administration,  and  then  to  the  appointees,  or  whether 
tlie  ap[)ointment  as  a  beneficial  disposition  is  taken  to  be  what 
it  is  upon  its  face,  namely,  an  appointment  to  certain  appointees, 
and  the  executor's  right  is  a  right  to  recover,  not  as  an  appointee, 
but  as  executor  adversely  to  the  appointees  by  virtue  of  his 
right  as  executor  to  avoid  pro  tanfo  the  beneficial  disposition  of 
the  property  which  the  appointor  in  fact  makes.     The  latter 

(.'/;)  [1900]  2  Ch.  648.  {y)   [1901]  1  Ch.  G91. 

(z)  [1901]  2  Ch.  372.  (o)  [1901]  2  Ch.  659. 

(/>)  [1902]  1  Ch.  248,  2o6. 
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seems  to  have  been  tlie  view  taken  by  Lord  Hardwicke  in  Lord 
Toicn^hend  v.  Windham  (c).  Lord  Hardwicke,  I  see,  refers  to 
the  case  in  2  Rolle's  Eeports,  173,  as  showing  the  origin  of  the 
right  to  treat  as  general  assets  for  payment  of  debts  joroperty 
included  in  a  general  power  exercised  by  the  donee.  Further, 
it  would,  I  think,  be  necessary  to  deal  with  the  decision  of  Lord 
Eomilly  in  Hayes  v.  Oatley  (f/),  which  was  a  decision  upon  the 
point  on  which  James,  L.  J.'s  words  in  In  re  Hoskin''s  Trusts  {e) 
were  but  dictum.  It  is,  however,  unnecessary  for  me  in  the 
present  case  to  reconsider  the  point." 

(f)  2  Ves.  Sen.  11.  (d)  L.  E.  14  Eq.  1. 

(e)  6  Ch.  D.  281. 
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CHAPTER  THE  SECOND. 

OF  KEAL  ASSETS  :  AND  OF  THE  EXONERATION  OF  THE  REAL 
ESTATE  BY  THE  PERSONAL  :  AND  HEREWITH  OF  THE 
MARSHALLING  OF  ASSETS. 

SECTION  I. 

Of  Real  Assets,  and  thereivith  of  the  Exoneration  of  the  Real 
Estate  by  the  Personal. 

IhE  real  estate  of  any  person  dying  after  January  1st,  1898, 
by  virtue  of  the  Land  Transfer  Act,  1897,  s.  1,  sub-s.  (1),  now 
devolves  to  and  becomes  vested  in  his  personal  representatives  or 
representative  from  time  to  time  as  if  it  were  a  chattel  real 
vesting  in  them  or  him  :  and  this  section  is  by  sub-sect.  (2) 
made  to  apply  to  any  real  estate  over  which  a  person  executes 
by  Will  a  general  power  of  appointment,  as  if  it  were  real 
estate  vested  in  him  {a).  Consequently  such  real  estate  devolves 
to  and  becomes  vested  in  the  personal  representative  rirtute 
officii  and  is  legal  assets. 

Sect.  2  (-3)  of  the  Land  Transfer  Act,  1897,  provides  as 
follows :  "In  the  administration  of  the  assets  of  a  person  dying 
after  the  commencement  of  this  Act,  his  real  estate  shall  be 
administered  in  the  same  manner,  subject  to  the  same  liabilities 
for  debt,  costs,  and  expenses,  and  with  the  same  incidents,  as  if 
it  wore  personal  estate  ;  provided  that  nothing  herein  contained 
shall  alter  or  affect  the  order  in  which  real  and  personal  assets 
respectively  are  now  applicable  in  or  towards  the  payment  of 
funeral  and  testamentary  expenses,  debts,  or  legacies,  or  the 
liability  of  real  estate  to  be  charged  with  the  payment  of 
legacies"  (/>). 

It  is  still  necessary,  however,  to  consider  the  subject  of  real 
assets  as  discussed  in  the  last  Edition  of  this  Work  in  relation  to 

{<i)  Ante,  p.  1275.  (/>)  Anie,  p.  1276. 
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the  estates  of  persons  dying  before  January  1st,  1898  (the 
commencement  of  the  Land  Transfer  Act,  ]  897) ;  and  in  respect 
to  copyhold  property  excepted  by  sect.  1  (4)  from  the  expression 
"  real  estate  "  as  used  in  the  Act  (<?),  and  also  in  respect  to  the 
order  in  which  real  and  personal  assets  respectively  are  applic- 
able in  or  towards  the  payment  of  funeral  and  testamentary 
expenses,  debts,  and  legacies,  and  the  liability  of  real  estate  to 
be  charged  with  the  payment  of  legacies. 

Besides  the  liability  of  the  executor  or  administrator  in  respect  Eeal  assets  in 
of  the  personal  assets  in  his  hands,  the  heir  of  the  deceased  is  ^^^  ^J^  ?  ° 
liable,  at  the  common  law,  to  the  extent  of  the  real  assets 
descended,  for  the  payment  of  his  ancestor's  debts  of  a  certain 
quality ;  viz.,  those  due  on  bonds,  covenants,  or  other  special- 
ties, in  cases  where  the  deceased  bound  himself  and  his  heirs  [d). 
But  such  real  assets  were  not  liable  for  simple  contract  debts, 
nor  for  specialty  debts  where  the  heirs  were  not  expressed  to  be 
bound. 

Creditors  by  specialties  which  affected  the  heir,  provided  he  ofthedeviHoo: 
had  assets  by  descent,  had  not,  at  common  law,  the  same  remedy 
against  the  devisee  of  their  debtor.  To  obviate  this  mischief, 
the  statute  of  3  "Will.  &  Mary,  c.  14,  passed :  which  has  been 
repealed  and  re-enacted  with  additional  provisions  calculated  to 
remedy  certain  omissions  in  the  former  statute.  By  statute  l  W.  IV. 
1  Will.  lY.  c.  47,  after  reciting  that  "  it  is  not  reasonable  or  just 
that  by  the  practice  or  contrivance  of  any  debtors  their  creditors 
should  be  defrauded  of  their  just  debts,  and  nevertheless  it  hath 
often  so  happened,  that  where  several  persons  having,  by  bonds, 
covenants  (e),  or  other  specialties,  bound  themselves  and  their 

(c)  Ante,  p.  1275.  recognizance,  as  it  does  ontlie  bond 
((/)  After  tlie  Statute  De  Donis  of  his  ancestor,  but  a  scire  facias 
the  heir  expressed  to  be  bound  was  only  to  have  execution  of  the  lands 
boimd  only  in  respect  of  lands  de-  in  his  hands :  2  Saund.  7,  note  (4) 
scending  to  him  from  the  ancestor  to  Jeffreson  v.  Morton,  Although 
in  fee  simple.  See  Hood  and  Challis  scire  facias  is  not  in  terms  abo- 
on  Conveyancing  and  other  Acts,  lished  by  the  Judicatui-e  Act,  yet 
6th  edit.,  p.  146.  The  heir  is  also  Ord.  XLII.  r.  23  is  apparently  in- 
liable  on  a  judgment  recovered  tended  to  be  substituted  for  it,  jwsi, 
against  his  ancestor,    or   a  recog-  p.  1603. 

nizance  acknowledged  by  him :  but  {e)  The   former    statute,    giving 

he  is  chargeable  only  as  tenant  of  the    specialty    creditor    a    remedy 

the  land  and  not  as  heir :  and  there-  against  the  devisee  (3  Will.  &  Mary, 

fore  an  action  of  debt  does  not  lie  c.   14),  did  not  extend  to  damages 

against  him  on   the  judgment  or  for  breaches  of    covenant  or  con- 


c.  47. 
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1  W.  IV. 

c.  47. 


For  remedy - 
iug  frauds 
committed  on 
creditors  by 
^Vills. 


heirs,  and  liave  afterwards  died  seised  in  fee-simple  of  and  in 
manors,  messuages,  lands,  tenements,  and  hereditaments,  or  had 
power  or  authority  to  dispose  of  or  charge  the  same  hy  their  Wills 
or  testaments,  have,  to  the  defrauding  of  such  their  creditors, 
by  their  last  Wills  or  testaments,  devised  the  same  or  disposed 
thereof  in  such  manner  as  such  creditors  have  lost  their  said 
debts ; "  it  is,  by  sect.  2,  enacted,  "  that  all  Wills  and  testa- 
mentary limitations,  dispositions,  or  appointments,  already  made 
by  persons  now  in  being,  or  hereafter  to  be  made  by  any  person 
or  persons,  whomsoever,  of  or  concerning  any  manors,  messuages, 
lands,  tenements,  or  hereditaments,  or  any  rent,  profit,  terra,  or 
charge  out  of  the  same,  whereof  any  person  or  persons,  at  the 
time  of  his,  her  or  their  decease,  shall  be  seised  in  fee-simple,  in 
possession,  reversion,  or  remainder,  or  have  power  to  dispose  of 
the  same  (,/')  by  his,  her  or  their  last  Wills  or  testaments,  shall 
be  deemed  or  taken  (only  as  against  such  person  or  persons, 


ti-acts  under  seal  made  by  the  tes- 
tator; and  it  was  therefore  held, 
that  an  action  of  covenant  did  not 
lie  upon  the  statute  against  the 
heii-  and  devisee  to  recover  dam- 
ages for  a  breach  of  covenant  made 
by  the  devisor,  but  the  remedy 
thereby  given  was  confined  to  cases 
where  debt  lies :  Wilson  v.  Knulley, 
7  East,  128.  It  was  further  held, 
in  the  construction  of  the  old 
statute,  that  it  applied  only  where 
a  debt,  in  the  ordinary  sense  of 
the  word,  existed  between  the 
parties  in  the  lifetime  of  both ;  and 
therefore  that  an  action  of  debt 
did  not  lie  against  the  devisee  of 
a  surety  in  I'espect  of  breaches 
of  covenant  which  did  not  occur 
in  the  lifetime  of  the  testator,  even 
though  the  damages  were  liqui- 
dated so  that  in  foi-m  they  might 
1)0  sued  for  in  an  action  of  debt : 
Farh'H  v.  I'.ria„t,  3  A.  &  E.  839. 
But  such  dmnagos,  though  not  a 
debt  within  this  statute,  are  a  debt 
|)ayablo  out  of  the  real  estate  of  the 
testator,  under  a  charge  of  debts 
thereon  created  by  his  Will :  Momt 


V.  Tucker,  5  Hare,  79.  And  a  debt 
due  on  a  covenant,  though  it  be 
dehitum  in  pnesenti  solvendum  in 
futuro,  was  held  to  be  within  the 
statute  :  Coojje  v.  CressivtU,  L.  B,.  2 
Eq.  106,  coram  Kindersley,  V.-C, 
L.  E.  2  Ch.  112. 

(/)  This  statute  extends  to  cases 
of  devisees  not  only  where  the  de- 
visor is  seised  in  fee,  but  where  he 
has  the  power  to  dispose  of  the 
subject-matter  of  the  devise,  which 
in  terms  inckides  eveiy  beneficial 
interest  which  he  may  possess. 
And  the  devisee  of  an  equitable 
estate  seems  liable  to  an  action  of 
debt  by  the  creditors  of  the  devisor 
under  the  3rd  section  of  the  Act, 
where  the  words  "  such  devisee 
and  devisees"  can  only  refer  to  the 
2nd  section,  which  applies  to  devises 
of  every  description  of  estate,  legal 
or  equitable;  and  upon  a  judgment 
obtained  in  such  an  action,  execution 
may  bo  taken  out  against  the  equit- 
able devisee  by  the  10th  section  of 
the  Statute  of  Frauds :  Coope  v. 
Cressioell,  L.  E.  2  Ch.  112,  121,  per 
Tjord  Chelmsford. 
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bodies  politic  or  corporate,  and  his  and  their  heirs,  successors,  i  W.  IV. 
executors,  administrators  and  assigns,  and  every  of  them,  with 
whom  the  person  or  persons  making  any  such  Wills  or  testa- 
ments, limitations,  dispositions,  or  appointments,  shall  have 
entered  into  any  bond,  covena)it  or  other  specialty,  binding  his, 
her  or  their  heirs),  to  be  fraudulent,  and  clearly,  absolutely  and 
utterly  void,  frustrate,  and  of  none  effect  {g)  ;  any  pretence, 
colour,  feigned  or  presumed  consideration,  or  any  other  matter 
or  thing  to  the  contrary  notwithstanding." 

Sect.  3.  "  For  the  means  that  such  creditors  may  be  enabled  Enabling 
to  recover  upon  such  bonds,  covenants,  and  other  specialties,  be  recover  on 
it  fui'ther  enacted,  that  in  the  cases  before  mentioned  every  such  bo'ids,  &c. 
creditor  shall  and  may  have  and  maintain  his,  her  and  their 
action  and  actions  of   debt  or  covenant  upon  the  said  bonds, 
covenants  and  specialties  against  the  heir  and  heirs- at-law  of 
such  obligor  or  obligors,  covenantor  or  covenantors,  and  such 
devisee  and  devisees  (//) ,  or  the  devisee  or  devisees  of  such  first- 
mentioned  devisee  or  devisees  jointly  by  virtue  of  this  Act :  and 
such  devisee  and  devisees  shall  be  liable  and  chargeable  for  a 
false  plea  by  him  or  them  pleaded,  in  the  same  manner  as  any 
heir  should  have  been  for  any  false  plea  by  him  pleaded,  or  for 
not  confessing  the  lands  or  tenements  to  him  descended  "  (/). 

Sect.  4.  "  If  in  any  case  there  shall  not  be  any  heir-at-law  If  there  is  eo 
against  whom,  jointly  with  the  devisee  or  devisees,  a  remedy  is        '^  '  ^^' 

{(j)  It  is  not  necessary  to  make  any  beneficial    interest    in   it   has 

the  devise  void  that  the  intent  of  been  &o h  a  ^Je  aliened  before  action 

the  devise  was  to  defraud  or  hinder  (or  rather  judgment),  equity  would 

or  delay  creditors :    Cooijg  v.  Cress-  prevent  the  interest  so  aliened  being 

ivell,  L.  E.  2  Eq.  106.  affected  by  the  execution:   Covpe  v. 

(h)  Equitable  estates  are  within  Cressiuell,  L.  E.  2  Ch.  112. 

the  statute,  and  the  devisees,  who  The  right  of  a  sjjecialty  creditor 

as  trastees  have  the  legal  estate,  under  1  Will.  IV.  c,  47,  seems  to  be  a 

must  be  made  defendants,  but  if  legal  right.     But  his  right  is,  until 

there  has  been   no    alienation   by  judgment,  liable  to  be  postponed  to 

them,    they,    personally,    will    not  that  of  a  jmor  alienee,  even  with 

be  liable,   but    upon    a  judgment  merely  an  equitable  title :    British 

obtained    against    them   execution  Mutual   Investment    Go.   v.    Smart, 

may    be    had    against    the    whole  L.  E.  10  Ch.  567. 

estate.      Alienation  by  the  person  ,  .    n^^ 

having  the  beneficial  interest  will  ^'^    ^^^    "'^'"^    ^^^^^^^^^    ^^'    ^^'^ 

not  prevent  the  action,   but  upon  'i'^^^^^^    *«    ^^   «^^ed     under     this 

a  judgment  obtained   against  the  ^^t  does   not  make  the   debt  his 

legal   devisees    execution    may   be  debt:    Be  Taylor's  Estate,  8  Exch. 

had  against  the  whole  estate,  but  if  384. 
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1  W.  IV. 

c.  47. 

action  may  be 

maintained 

against  the 

devisee. 

Heir-at-law 
to  be  answer- 
able for  debts 
although  he 
may  sell  the 
estate  before 
action 
brought. 


Devisees  to  be 
liable  the 
same  as  heirs - 
at-law. 


hereby  given,  in  every  such  case,  every  creditor  to  whom  by  this 
Act  relief  is  given,  shall  and  may  have  and  maintain  his,  her 
and  their  action  and  actions  of  debt  or  covenant,  as  tlie  case  may 
be,  against  such  devisee  or  devisees  solely ;  and  such  devisee  or 
devisees  shall  be  liable  for  false  plea  as  aforesaid  "  {/:). 

Sect.  6.  "  In  all  cases  where  any  heir-at-law  shall  be  liable  to 
pay  the  debts  or  perform  the  covenants  of  his  ancestors  in  regard 
of  any  lands,  tenements,  or  hereditaments  descended  to  him, 
and  shall  sell,  alien,  or  make  over  the  same,  before  any  action 
brought  or  process  sued  out  against  him,  such  heir-at-law  shall 
be  answerable  for  such  debt  or  debts,  or  covenants,  in  an  action 
or  actions  of  debt  or  covenant  to  the  value  of  the  said  lands  so 
by  him  sold,  aliened,  or  made  over,  in  which  cases  all  creditors 
shall  be  preferred,  as  in  actions  against  executors  and  adminis- 
trators, and  such  execution  shall  be  taken  out  upon  any  judg- 
ment or  judgments  so  obtained  against  such  heir,  to  the  value 
of  the  said  land,  as  if  the  same  were  his  own  proper  debt  or 
debts;  saving  that  the  lands,  tenements  and  hereditaments, 
bond  fide  aliened  (/)  before  the  action  brought,  shall  not  be 
liable  to  such  execution." 

Sect.  8.  "  All  and  every  the  devisee  and  devisees  made  liable 
by  this  Act  shall  be  liable  and  chargeable  in  the  same  manner  as 
the  heir-at-law  by  force  of  this  Act,  notwithstanding  the  lands, 
tenements  and  hereditaments  to  him  or  them  devised,  shall  be 
aliened  before  the  action  brought"  {m). 


{k)  Under  the  statute  of  Will.  & 
Man",  the  specialty  creditor  coiild 
not  maintain  an  action  against  the 
^  devisee  alone,  there  being  no  heir : 
Hunting  v.  Sheldrake,  9  M.  &  W. 
256. 

{I)  A  conveyance  by  old  to  new 
trustees  is  not  such  an  alienation 
as  would  prevent  the  action  :  nor  is 
a  mortgage  by  an  equitable  tenant 
for  life  such  an  alienation,  though 
a  Court  of  Equity  would  protect 
the  mortgaged  interests  against 
execution:  (Joopev.  Cresswell,  L.  E. 
2  Ch.  112. 

(m)  Tho  liability  under  this  Act 
of  a  deviBCO  of  land,  who  alienates 
the  land,  to  the  unpaid  debts  of 
the   testator,    is  siich   that  on  the 


ahenation  the  debts  become  his 
own  debts  to  the  extent  of  the 
land  alienated.  Consequently  where 
a  woman  to  whom  land  had  been 
devised,  settled  it  on  her  maniage, 
after  the  passing  of  the  Married 
"Women's  Property  Act,  1870,  the 
first  trust  being  for  herself  abso- 
lutely until  the  marriage,  and 
after  its  solemnization  on  trust 
for  herself  for  life  without  power 
of  anticipation,  with  remainder  on 
trusts  for  the  issue  of  the  mar- 
riage ;  it  was  held  that  the 
testator's  personal  estate  being 
insufficient  to  pay  his  debts,  the  life 
interest  of  the  settlor  was,  notwith- 
standing tho  restraint  on  anticipa- 
tion,   liable    to    make     good     the 
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Sect.  9  made  the  real  proj^erty  of  a  deceased  trader  assets  to  Traders' 
be  administered  in  Courts  of  Equity  for  the  benefit  of  creditors  ^g  assets  to  be 
by  simple  contract  or  by  specialty  as  they  are  for  the  benefit  of  administered 
creditors  by  specialty  where  the  heirs  were  bound.  Equity. 

The   principle   was   extended   further,   by  the   stat.    3  &  4  3  &  4  W.  IV. 
"Will.  IV.  c.  104,  which  after  reciting  that  it  is  expedient  that 
"  the  payments  of  the  debts  of  all  persons  shall  be  secured  more 
effectually,"  it  is  enacted,  "  that  from  and  after  the  passing  of 
this  Act  (August  29th,  1833),  when  any  person  shall  die  seised  Freehold  and 
of  or  entitled  to  any  estate  or  interest  in  lands,  tenements,  or  *^°py"oi*i 
hereditaments,    corporeal  or   incori:)oreal,   or  other  real  estate,  persons  dying 
whether  freehold,  customary -hold,  or  copyhold,  which  he  shall  Auo-ust  1833, 
not  by  his  last  Will  have  charged  with  or  devised  subiect  to  j^  ^^^  ^^^^f  ^° 

be  assets  for 

the  payment  of  his  debts  (;/),  the  same  shall  be  assets  to  be  the  payment 
administered  in  Courts  of  Equity  for  the  payment  of  the  just  tra^cTcn-^^  ^°^' 
debts  of  such  persons,  as  well  debts  due  on  simple  contract  as  on  specialty 
specialty  (o)  ;  and  that  the  heir  or  heirs-at-law,  customary  heir 
or  heirs,  devisee  or  devisees  of  such  debtor,  shall  be  liable  to  all 
the  same  suits  in  equity,  at  the  suit  of  any  of  the  creditors 
of  such  debtor,  whetlier  creditors  by  simple  contract  or  by 
specialty,  as  the  heir  or  heir-at-law,  devisee  or  devisees  of  any 
person  or  persons  who  died  seised  of  fi-eehold  estates  was  or  were 
before  the  passing  of  this  Act  liable  to  in  respect  of  such  free- 
hold estates,  at  the  suit  of  creditors  by  specialty  in  which  the 
heirs  were  bound :  Provided  always,  that  in  the  administration 
of  assets  by  Courts  of  Equity,  under  and  by  vii'tue  of  this  Act, 
all  creditors  by  specialty  in  which  the  heirs  are  bound  shall  be 
paid  the  full  amount  of  the  debts  due  to  them  before  qmj  of  the 
creditors  by  simple  contract  or  by  specialty,  in  which  the  heirs 
are  not  bound,  shall  be  paid  any  part  of  their  demands  "  (7^). 

deficiency  to  the  extent  of  the  value  tator  has  a  general  jwwer  of   ap- 

of  the  devised  land  :    her  liability  pointment,  and  which  he  appoints 

to  satisfy  the  debts  of  tlie  testator,  by  a  last  Will,  are  within  this  Act 

whicli  arose  on  ber   alienation   of  (but  are  only  applicable  as  assets 

tbe  land  by  tbe  settlement,  being  after  all  the  testator's  own  property 

a  debt  ' '  contracted  by  her  before  bas  been  previously   so  applied) : 

marriage"  witbin  the  meaning  of  Fleming  v.  Buchanan,  3  De  G.  M. 

sect.  12  of  the  Married  Women's  &  G.  976.     See  also  ante,  p.  1302, 

Property  Act,    1870  :    Re  liedjdey,  i,od,  p.  1345. 

34  C.  D.  379.  (p)  It  was  held  formerly  that  by 

(«)  See  Ball  v.  Harris,  4  My.  &  virtue  of  this  proviso  a  creditor  by 

Cr.  268.  bond,  in  which  the  heirs  are  named, 

{(i)  Freeholds,  over  which  a  tes-  must  be  paid  before  a  creditor  by 
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The  statutes 
1  W.  IV.  c. 
47,  and  3  &  4 
W.  IV.c.  104, 
do  not  specifi- 
cally charge 
thereal  assets, 
but  make  the 
heir  or  devisee 
personally 
liable. 


It  was  held  by  Sir  L.  Sluadwell,  V.-C,  in  Spachnan  v. 
TimhreU{q),  that  the  repealed  statutes  (3  Will.  &  Mary,  c.  14, 
and  47  Geo.  III.  sess.  2,  c.  74)  did  not  specifically  charge  the 
real  assets  descended  or  devised  with  the  debts  of  the  ancestor, 
but  made  the  heir  or  devisee  liable,  personally,  to  answer  for  the 
value  of  the  assets  descended  or  devised :  Therefore  where  H., 
who  was  a  trader  at  his  death,  and  indebted  by  specialty  and 
simple  contract,  devised  freehold  estates  to  his  son  in  fee ;  and 
the  son,  on  his  marriage,  settled  the  estates  on  his  wife  and 
childi-en,  and  afterwards  died,  liis  Honour  decided  that  the  son's 
widow  and  children  were  entitled  to  hold  the  estates  discharged 
from  the  debts  of  the  father.  So  in  Richardson  v.  Jlorton  (r), 
a  settlement  by  the  heir,  upon  his  marriage,  of  the  ancestor's 
estates  was  supported  against  the  claims  of  the  specialty  creditors 
of  such  ancestor :  And  Lord  Langdale,  M.  R.,  laid  down  that, 
though  by  taking  proper  proceedings,  the  specialty  creditors  may 
obtain  payment  out  of  the  descended  or  devised  real  estate  in 
the  hands  of  the  heir  or  devisee,  yet  if  such  proceedings  are  not 
taken,  the  heir  or  devisee  may  alienate,  and  in  the  hands  of  the 
alienee,  the  land  is  not  liable,  though  the  heir  or  devisee  remains 
personally  liable,  to  the  extent  of  the  value  of  the  land  alienated. 
And  there  does  not  appear  to  be  any  reason  why  those  decisions 
sliould  not  be  applied  to  the  construction  of  the  statutes  now  in 
operation  (1  Will.  IV.  c.  47,  and  3  &  4  Will.  lY.  c.  104)  (.s). 


bond  in  wliicli  they  are  not  named  : 
BicJutrdson  v.  JtmJcins,  1  Drewr. 
477 ;  Foster  v.  HandJey,  1  Sim. 
N.  S.  200  ;  Be  Burrell,  L.  E.  9  Eq. 
443  ;  but  this  proviso  would  seem 
in  effect  to  be  repealed  by  Hinde 
Palmer's  Act,  32  &  33  Vict.  c.  46, 
■which,  however,  would  seem  to 
leave  untouched  the  rights  of  a 
f^]iocialty  creditor  on  a  specialty 
binding  the  heir  who  has  obtained 
judgment  prior  to  the  commence- 
ment of  the  administration  action  : 
Be  Jlluhjr,  27  C.  D.  478. 

(ry)  8  Sim.  253. 

(/)  7  ]3cav.  112. 

(«)  Sec  the  observations  of  Lord 
Cottenham  in  J'imm  v.  Inmll,  1 
Mac.  &  G.  449,  458 ;  of  Eomilly, 
M.  B.,  in   Kiiiderleij  v.   Jervis,   22 


Beav.  21,  22.  See  also  Dilhes  v. 
Broadmead,  2  Giff.  113;  and  Price 
V.  Price,  35  C.  D.  297,  305.  In  the 
latter  case  it  was  held  that  a  cre- 
ditor's action  for  general  adminis- 
tration may  be  a  sufficient  lis 
pendens,  before  final  decree,  so  as 
to  entitle  the  plaintiff  to  priority 
over  a  purchaser  or  mortgagee 
taking,  subsequently  to  the  regis- 
tration of  the  J  is  pendens,  fi'om  a 
specific  devisee  who  is  a  defen- 
dant, if  the  plaintiff,  previoiisly 
to  the  purchase  or  mortgage,  has 
sufficiently  indicated  the  real  estate 
sought  to  be  charged  in  the 
action  ;  but  that  a  mere  general 
claim  for  administration  of  the  real 
and  personal  estate  is  insufficient. 
A  covenant  bvan  infant  heiress  and 
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Neither  at  law  nor  in  equity  is  any  charge  created  until 
judgment  is  obtained,  and,  the  claim  of  a  creditor  under  3  &  4 
Will.  IV.  c.  104,  being  a  claim  under  an  administration  in 
equity,  a  prior  equitable  alienee  will  take  precedence  over  the 
equitable  judgment  creditor  (/).  A  simple  contract  creditor 
cannot  get  a  judgment  under  3  &  4  Will.  IV.  c.  104,  giving  him 
a  priority;  he  can  only  get  a  judgment  as  against  the  heir-at- 
law,  which  will  put  the  Court  in  a  position  to  administer  the 
real  estate  for  the  benefit  of  all  the  creditors,  and  under  that 
judgment  all  the  simple  contract  creditors  would  ninkprtri passu 
amongst  themselves  {k). 

It  is,  however,  a  well-known  rule,  that,  as  between  the  real  Primary 
and  personal  representatives  of  all  deceased  persons,  the  personal  liability  of 
estate  m   the   hands   or   the   executor  or  administrator  is  the  estate  to  debts 
primary  and  natural  fund,  which  must  be  resorted  to  in  the  first  scripti(m  •  ' 
instance   for    the    payment    of    debts,    of    every   description, 
contracted  by  the  testator  or  intestate. 

But  it   is  clear  that   this  principle  can   only  regulate    the 


her  intended  husband,  in  marriage 
articles,  to  settle  the  descended 
estate  on  the  issue  of  the  marriage, 
is  not  an  alienation  such  as  to  with- 
draw the  estate  from  the  claim  of  the 
ancestor's  creditors:  Pimm\.  ItisuH, 
1  Mac.  &  G.  449;  7  Hare,  193.  Nor 
is  a  judgment  entered  up  against  an 
heir  such  an  alienation  :  KhuJerley 
V.  Jern'-\  22  Beav.  1.  An  equit- 
able deposit  with  memorandum  of 
charge  by  a  legal  devisee  is  an 
alienation,  which  j>ro  taiito  prevents 
a  creditor  of  a  testator  from  subse- 
quently obtaining  a  charge  on  the 
estate  as  assets  under  3  &  4  Will.  IV. 
c.  104  :  British  Mutual  Investment 
Co.  V.  Smart,  L.  R.  10  Ch.  567. 
It  has  been  held  that  the  stat.  3  & 
4  Will.  IV.  c.  104,  makes  the  lands 
themselves,  and  not  merely  the 
estate  or  interest  of  the  deceased, 
assets  for  the  payment  of  his  debts. 
Therefore,  if  he  dies  without  heirs, 
they  are  made  assets  against  the 
lord  claiming  by  escheat,  notwith- 
standing    his     riffht     is     bv    title 


paramount  :  Evans  v.  Brown,  5 
Beav.  114  ;  Downe  y.  Morris,  3 
Hare,  399  ;  II)i<jhes  v.  Welis,  9 
Hare,  749.  It  has  also  been  held 
that  the  Act  charges  the  real  estate 
of  the  deceased  owner  (where  no 
such  charge  has  been  made  by 
Will),  not  only  with  debts  of  every 
description  actually  due  at  his 
death,  but  also  with  all  liabilities 
which  may  result  out  of  the  obli- 
gations entered  into  by  him  during 
his  life :  Humerus  Devisees'  Case,  2 
De  G.  M.  &  G.  366,  overruling  the 
decision  in  3  De  G.  &  Sm.  279. 
See  also  Beale  v.  Symonds,  16  BeaA^ 
406.  The  widow's  right  to  dower 
is  not  affected  by  the  Act:  Spi/er  v. 
Hyatt,  20  Beav.  621.  As  to  the 
proceedings  and  proper  parties  for 
obtaining  an  order  for  the  adminis- 
tration of  the  real  estate  of  the 
deceased,  see  E.  S.  C.  Ord.  LV. 
r.  4,  post,  p.  1544. 

(i^)  British  Mutual  Invcstmoit  Co, 
V.  Smart,  L.  E.  10  Ch.  567. 

(«)  WaUers-v.  Walters,  ISC. D.  182. 
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consequent 
right  of  heir 
or  devisee  to 
have  the  real 
estate  exone- 
rated hy  the 
personal : 


equitable  administration  of  assets,  and  does  not  extend  to  the 
legal  control  of  the  creditor  of  the  deceased ;  for  in  respect  to 
persons  dying  before  the  commencement  of  tlio  Land  Transfer 
Act,  1897  (January  Ist,  18i»8),  it  is  discretionary  with  the 
creditor,  if  his  debt  is  of  a  nature  to  bind  both  the  real  and  per- 
sonal estate,  whether  he  will  resort  to  the  personal  estate  in  the 
hands  of  the  executor,  or  to  the  real  estate  descended  or  devised  : 
Hence,  if  the  obligee  of  a  bond  bring  an  action  of  debt  against 
the  heir,  the  latter  cannot  plead  that  there  is  an  executor  who 
has  assets  {x) . 

In  order,  therefore,  to  support  and  enforce  the  primary 
liability  of  the  personal  estate,  as  between  the  representatives  of 
the  deceased  debtor,  it  is  an  established  rule  in  equity,  that  if 
the  creditor  proceeds  against  the  real  estate,  descended  or 
devised,  the  heir  or  devisee,  who  has  sustained  the  loss,  shall  be 
allowed  to  stand  in  the  place  of  the  specialty  creditor,  to 
reimburse  himself  out  of  the  personal  estate  in  the  hands  of  the 
executors  (y)  :  Provided  such  reimbursement  will  not  prejudice 
ani/  of  the  creditors,  or  any  other  party  havinrj  a  claim  equal  to  or 
more  favoured  than  the  heir  or  devisee  respectively. 

Thus,  if  the  testator  enters  into  a  bond  for  himself  and  his 
heirs,  and  dies,  and  the  obligee  proceeds  against  the  heir,  and 


(x)  Bro.  Assets,  per  Descent,  33 
Davy    V.    Pepys,    Plowd.    439    h. 
Quarks   v.    Capell,   Dyer,    204  h. 
Davies  v.  Churchman,  3  Lev.  189 
Galton    V.    Hancock,    2   Atk.   426 
And  since  as  against  tlie  executor 
personal  estate  is  the  primary  fund 
-for  the  payment  of  debts,  it  follows 
that,  in  a  case  where  the  specialty 
debts  exceed  the  personal   estate, 
the  executor  can  have  no  right  of 
retainer    in    respect    of    a    simple 
contract    debt,    even    though    the 
specialty  debts  may  in   fact  have 
been  paid   out  of  the  proceeds  of 
real  estate  administered  under  3  &  4 
Will.  IV.  c.  104  :  Walters  v.  WuUers, 
18  C.  D.  182.     As  to  the  right  of 
retainer,  see  ante,  p.  785  it  seq. 

{y)  Treat.  Eq.  B.  3,  c.  2,  s.  1. 
Accordingly,  whore  a  person  domi- 
ciled in  England,  who  was  indebted 
in  irumfy  upon  bond,  died  intcstiito 


leaving  real  estate  in  Scotland,  and 
tbe  bond  debts  were  paid  by  tbe 
heir  out  of  tbe  produce  of  tbe  real 
estate  in  Scotland ;  Lord  Lang- 
dale,  M.  E.,  held,  that  the  right  of 
relief  or  demand  against  the  per- 
sonal estate,  which,  by  the  law  of 
Scotland  is  given  to  the  beir  wbo 
has  paid  moveable  debts,  is  capable 
of  being  made  available  in  Eng- 
land :  Lord  Winchelsca  v.  Oaretty, 
2  Keen,  293.  And  in  all  cases, 
where,  in  the  course  of  administra- 
tions in  different  countries,  the 
question  arises  whether  particular 
debts  are  properly  and  ultimately 
payable  out  of  the  personal  estate, 
or  are  chargeable  on  the  real  estate 
of  the  deceased,  the  law  of  his 
domicil  will  govern,  in  cases  of 
intestacy,  and,  in  cases  of  testacy, 
his  intention :  Story's  Confl. 
Ch.  xiii.  s.  528. 
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compels  him  to  pay  the  debt  out  of  the  real  assets,  the  heir  may 
recover  it  out  of  the  assets  in  the  hands  of  the  executor  (s) . 
And  this  exoneration  is  extended  not  only  to  the  hcerc^  natus^, 
the  heir-at-law,  but  also  to  the  hcvresfactus,  the  general  devisee  {a), 
or  a  particular  devisee  (b). 

Again,  it  is  discretionary  with  a  mortgagee,  whether  he  will 
proceed,  for  the  recovery  of  his  mortgage  debt,  against  the 
mortgaged  land  which  has  come  to  the  heir  or  devisee  of  the 
mortgagor,  or  against  the  executor :  But  if  the  mortgagee 
recovers  against  the  land,  the  heir  or  devisee  is  entitled  (unless 
the  case  is  within  the  operation  of  the  stat.  17  &  18  Vict. 
c.  113)  (c)  to  be  reimbm'sed  out  of  the  personal  estate  of  the 
mortgagor  {d). 


(2)  Armitagey .  Meicalfe,  1  Clianc. 
Cas.  74;  Anon.,  2  Chanc.  Cas.  4; 
Treat.  Eq.  B.  3,  c.  2,  s.  1. 

{a)  Lnthins  v.  Leiijh,  Cas.  temp. 
Talb.  54.  After  Luthins  v.  Leigh, 
and  before  Locke  King's  Act,  it 
became  a  settled  rule  in  equity  that 
the  pecuniary  legatee  had  priority 
over  the  devisee,  although  the 
devisee  was,  under  the  Will,  en- 
titled as  against  a  residuary  legatee 
to  have  the  mortgage  paid  off  out 
of  residue.  And  if  the  mortgagee, 
by  virtue  and  in  exercise  of  his 
rights  as  creditor,  obtained  pay- 
ment of  his  debt  ou.t  of  residue,  it 
was  held  that  on  the  doctrine  of 
marshalling,  the  legatee  was  en- 
titled to  stand  in  the  shoes  of  the 
mortgage  creditor  as  against  the 
devised  realty:  Re  Smith,  [1899] 
1  Ch.  371 ;  and  see  2wst,  p.  1342. 

{h)  Pockley  v.  Pochley,  2  Chanc, 
Cas.  84  ;  Galton  v.  Hancock,  2  Atk. 
436 ;  Fonbl.  Treat.  Eq.  B.  3,  c.  2, 
s.  3,  note  (e). 

(c)  Post,  p.  1324. 

\d)  Cope  V.  Cope,  2  Salk.  449. 
Howell  V.  Price,  1  P.  Wms.  292  ; 
Johnson  y.  Milksopp,  2  Vern.  112; 
Luthins  v.  Leigh,  Cas.  temp.  Talb. 
54  ;  Galton  v.  Hancock,  2  Atk.  436. 
And  it  will  make  no  difference,  that 


W.T", 


-VOL.  n. 


the  devise  is  of  the  lands  suhjtct  to 
the  incumbrances  thereon  ;  for  such  a 
qualification  is  no  more  than  what 
is  implied,  since  the  testator  could 
not  devise  them  otherwise  :  Serle  v. 
St.  Elog,  2  P.  Wms.  386 ;  Bickham 
V.  Cruttwell,  3  Mylne  &  Cr.  769; 
Hickling  v.  Boyer,  3  Mac.  &  G.  643, 
by  Lord  Truro.  Accordingly  where  a 
testator  directed  estates  to  be  sold, 
and  the  produce  to  be  applied  in 
payment  of  the  mortgages  due  from 
him,  and  the  residue  of  the  produce 
to  be  considered  and  applied  as 
l^art  of  the  residue  of  his  personal 
estate ;  and  he  gave  and  devised 
the  residue  of  his  real  and  personal 
estate  upon  trust,  after  payment  of 
his  just  debts,  for  the  benefit  of  all 
his  children ;  and  the  testator  after- 
wards, by  a  codicil,  confined  the  re- 
siduary gift  of  the  produce  of  the 
estates  directed  to  be  sold  to  his 
younger  children  ;  it  was  held,  that 
the  devisees  of  the  produce  of  the 
real  estate  directed  to  be  sold  were 
entitled  to  have  the  personal  estate 
applied  in  payment  of  the  mort- 
gages ;  because  the  gift  was  in  effect 
a  gift  of  the  estates,  subject  to  the 
mortgages ;  and  the  gift  of  an 
estate  subject  to  a  mortgage,  does 
not  deprive  the  devisee  of  the  right 
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but  not  to  But  the  land  cannot  be  exonerated  out  of  the  pergonal  estate 

^erion  hiving  ^0  the  prejudice  of  any  person  having  a  prior  claim  to  he  satisfied  : 
prior  claim  to  ^^^  therefore  the  heir  or  devisee  shall  not  stand  in  the  place  of 
satisfaction.     ^^^^  mortgagee  against  the  personal  assets,  if  by  so  doing  ho 
would  disappoint  any  creditor  (^)    or  any  legatee,   except  the 
residuary  legatee  (/),  or  the  widow's  claim  to  paraphernalia  (fj). 
It  has,  indeed,  been  laid  down,  as  a  general  proposition,  that 
the  equity,  to  have  the  personal  estate  applied  to  the  exoneration 
of  the  real,  subsists  only  between  the  heir  or  devisee,  and  the 
residuary  legatee,  and  not  against  specific  or  general  legatees  (h). 
And  this  is  unquestionably  true  with  respect  to  the  exoneration 
of  t]i9  heir(/).     But  it  appears  to  bo  clear  that  if  a  creditor, 
with  a  general  lien  on  the  land,  as  a  mere  bond  creditor,  recovers 
the  bond  debt  against  the  real  estate  devised,  the  devisee  will  be 
entitled  to  exoneration  out  of  the  personal  estate,  to  the  dis- 
appointment of  general  legacies  (k).      Whether  he  would  also 


to  satisfaction  of  the  mortgage  out 
of  the  personal  estate :  Wythe  v. 
Ilenniker,  2  M.  &  K.  635.  But 
where  a  testator  having  an  estate 
subject  to  a  mortgage  of  4,460Z. 
created  by  himself,  devised  it  to 
A.  B.  in  fee,  "  he  paying  the  mort- 
gage thereon  ;  "  and  devised  his 
residuary  real  and  personal  estates 
to  trustees  for  the  payment  of  his 
debts,  and  he  gave  to  the  mort- 
gagees, through  the  medium  of  his 
executors,  2,0007.  to  exonerate  the 
estate  ;  it  was  held  that  the  words 
"he  paying  the  mortgage  thereon," 
imi^osed  a  duty  on  the  devisee  and 
amounted  to  a  direction  or  con- 
dition that  he  should  pay  the  mort- 
gage, or  take  the  estate  subject  to 
the  burden  upon  it,  so  far  as  the 
same  exceeded  2,0007.  :  Lockhart  v. 
Hardy,  9  Beav.  379.  See  also 
(loodwin  v.  Lee,  1  Kay  &  J.  377  ; 
Hatch  v.  Skelton,  20  Beav.  453. 

(e)  Bartholomeiv  y.  May,  1  Atk. 
487. 

(/)  O'Neal  V.  Mead,  1  P.  Wins. 
iV.Yo ;  Lutkiiis  v.  Leigh,  Cas.  temp. 
Talb.  53 ;  Davis  v.  Gardiner,  2  P. 


Wms.  190;  Rider  v.  Wager,  2  P. 
Wms.  335;  Re  Salt,  [1895]  2  Ch. 
203  ;  Re  Smith,  [1899]  1  Ch.  365 
{a7ite,  p.  1317,  note  (a) ) ;  Re  Roberts, 
[1902]  2  Ch.  834.  A  fortiori,  a 
specific  legatee  of  a  mortgaged  lease- 
hold shall  not  have  contribution  to- 
wards his  mortgage  from  other 
specific  legatees  of  leasehold  :  Flal- 
liwell  Y.  Tanner,  1  Euss.  &  M.  633; 
Wythe  V.  Henniker,  2  M.  &  K.  635 ; 
Johnson  v.  Child,  4  Hare,  87 ;  Secus, 
where  a  contrary  intention  is  ap- 
parent: Middleton  v.  Middleton,  15 
Beav.  450. 

{g)  Tipping  v.  Tipping,  1  P. 
Wms.  736 ;  ante,  p.  588,  note  {k). 

{h)  Hamilton  v.  Worley,  2  Ves. 
Jun.  65 ;  Fonbl.  Treat.  Eq.  B.  3, 
c.  2,  s.  3,  note  (e). 

[i)  Lutkins  v.  Leigh,  Cas.  temp. 
Talb.  54  ;  Snelson  v.  Corlett,  3  Atk. 
369;  Re  Smith,  [1899]  1  Ch.  365. 

{k)  It  is  clear  that  general  lega- 
tees cannot  marshal  the  assets  so 
as  to  stand  in  the  place  of  a  mere 
bond  creditor  against  the  land  de- 
vised. See  post,  p.  1340.  And 
therefore  it  seems  to  follow,  that 
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"be  entitled  to  exoneration  to  tbe  disappointment  of  specif c 
legacies,  is  a  question  which,  for  some  time,  was  doubtful  {f). 
But  it  seems  to  be  now  settled,  that  the  devisee  would  be  entitled 
to  compel  the  specific  legatees  to  confrihufo  to  the  payment  of 
the  debt,  but  not  wholly  to  exonerate  the  land  {m). 

Before  the  Wills  Act  a  residuary  devise  of  real  estate  was  Residuary 
treated  as  specific.     It  was  at  one  time  supposed  that  the  effect  realTstate 
of  sect.  24  of  that  Act,  in  making  Wills  speak  and  take  effect  a  specific 
with  reference  to  the  real  and  personal  estate  comprised  in  them 
as  if  executed  immediately  before  the  death  of  the  testator,  was 
to  alter  this  and  to  prevent  a  residuary  devise  of  real  estate  being- 
treated  as  specific  (;/),  but  it  is  now  established  that  there  is 
nothing  in  the  Act  to  alter  the  well  settled  rule  of  law  as  to  the 
effect  of  a  residuary  devise,  namely,  that  for  tlie  purpose  of 
payment  of  debts  it  is  to  rank  |wr/ yjrrs.s?^  witii  specific  devises  (o). 


tlie  devisee  sliall  be  exonerated  out 
of  the  general  legacies  ;  besides,  if 
it  were  otherwise,  it  would  have 
the  effect  of  making  a  devisee  of 
land,  who  in  every  case  is  as  much 
a  specific  devisee  as  a  legatee  of  a 
specific  legacy,  bear  the  burden 
of  the  debt  before  the  general 
pecuniarj^  legatees. 

(J)  See  Corneirall  v.  CorneiraU, 
12  Sim.  298. 

{m)  Tomhs  v.  Boch,  2  Coll.  490; 
Gervis  v.  (Jervis,  14  Sim.  654 ;  and 
see  post,  p.  1341.  But  the  terms 
of  the  Will  may  show  that  as  be- 
tween the  devisee  and  a  specific 
legatee  the  testator  intended  that 
legatee  to  have  pi-iority.  Thus  in 
Be  Saunders-Davies,  34  C.  D.  482, 
a  testator  devised  his  real  estate  to 
the  use  of  his  wife  during  her  life  or 
widowhood,  with  remainder  to  the 
use  of  trustees  for  a  term  of  five 
hundred  years,  on  trust  to  raise  by 
mortgage  of  the  real  estate  or  out 
of  the  rents  and  profits,  portions  of 
5,000/.  apiece  for  each  of  his  younger 
children,  with  remainder  in  strict 
settlement,  the  testator's  eldest  son 
taking  the  first  Life  estate.  The 
testator's   general    personal    estate 

4 


was  insufficient  for  the  payment  of 
his  debts,  and  consequently  the 
specifically  bequeathed  personal 
estate,  and  the  real  estate  had  to 
contribute,  and  it  was  held  that  as 
between  the  portioners  and  the 
persons  entitled  to  the  real  estate 
on  which  they  were  charged,  the 
former  were  not.  bound  to  con- 
tribute to  make  good  the  deficiency. 
The  decision  in  this  case  seems  on 
this  point  to  be  inconsistent  with 
Long  V.  Short,  1  P.  Wms.  403,  but 
North,  J.,  in  his  judgment  points 
out,  referring  to  the  judgment  of 
Lord  Chancellor  Brady  in  Jackson 
V.  Hamilton,  9  Ir.  Eq.  430,  that  the 
rej)ort  of  Lo)ig  v.  Siiort  is  inaccurate; 
Be  Saunders-Davies  was  followed  by 
Kekewich,  J.,  in  Re  Baivden,  [1894] 
1  Ch.  693.  Seejjos#,p.  1341,  note((/); 
and  cf.  BaiJves  v.  BoiiUon,  29  Beav. 
43. 

(»)  Bady  v.  Ilartridge,  1  Dr.  & 
Sm.  236 ;  Barnwell  v.  Iremonger, 
ihid.  242 ;  Botheram  v.  Botheram, 
26  Beav.  465;  BetJiell  v.  Green,  34 
Beav.  302;  Bodlwnse  v.  Mold,  35 
L.  J.  Ch.  67. 

(o)  Hensman  v.  Fryer,  L.  E.  3 
Ch.    420  ;    Lancefieid   v.    Iggulden, 
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The  exonera- 
tion of  the 
real  estate 
confined  to 
cases  where 
the  claim  is 
the  proper 
debt  of^the 
deceased. 


It  must  be  further  observed  tliat  the  exoneration  of  the  real 
estate  out  of  the  personal  is  confined  to  cases,  where  the  claim 
in  question  is  the  proper  debt  of  the  deceased  ;  for  if  it  be  not 
so,  his  heir  or  devisee  must  take  the  land  cum  onere  :  Thus  if  a 
settlor  of  real  estate  in  contemplation  of  marriage  covenants  for 
payment  of  the  portions  of  chihben,  or  widow's  jointure  (p),  or 
if  a  person  makes  a  voluntary  gift,  by  way  of  charge,  and 
covenants  for  the  payment  of  the  money  ((/),  the  land  will  be 
the  primary  fund  for  payment ;  for  in  these  cases  the  charge  is 
in  its  nature  real  and  the  covenant  only  an  additional  security. 
Accordingly  in  Graves  v.  Hicks  (r),  a  father  having  agreed  to 
secure  a  marriage  portion  for  his  daughter,  mortgaged  part  of 
his  estates  for  that  purpose,  and  covenanted  to  pay  the  money  : 
By  his  Will  he  directed  his  debts  to  be  paid,  first  out  of  the 
residue  of  his  personal  estate,  then,  out  of  his  money  in  the 
funds,  and  lastly,  out  of  his  residuary  real  estates :  And  Sir  L. 
Shadwell,  Y.-C,  held,  that  the  mortgaged  estate  was  not  to  be 
exonerated  from  the  portion  out  of  the  personal  estate ;  his 
Honour  being  of  opinion  that,  by  the  plain  intention  of  the 
parties,  the  covenant  of  the  father  was  meant  to  be  auxiliary 
only  to  the  charge  upon  his  land ;  and  that  what  he  contracted 
to  do,  was  to  give  security  for  the  marriage  portion  (s) . 

Again,  if  a  man  buys  an  estate,  subject  to  an  existing  mort- 
gage, the  land  remains  the  proper  fund  for  its  discharge,  and 
the  heir  or  devisee  of  the  purchaser  cannot  throw  the  debt  on 
the  personal  estate,  as  the  primary  fund  for  payment  (f).  So  if 
an  estate  descends  on  an  heir-at-law  {u),  or  is  devised  (.r),  charged 
with  a  mortgaged  debt,  and  the  heir  or  devisee  dies,  leaving  the 


L.  E.  10  Cli.  136  ;  Gihhins  v. 
Eyden,  L.  E.  7  Eq.  371. 

{p)  Lanoijy.  AthoJ,  2  Atk.  444; 
Edwards  v.  Freeman,  2  P.  Wins. 
438 ;  Coventry  v.  Coventry,  2  P. 
Wms.  222  ;  Loosemore  v.  Knap- 
man,  Kay,  123.  But  see  Field  v. 
Moorr,  7  Do  G.  M.  &  G.  691, 
■whoro  the  provision  was  first  se- 
cured Ly  a  covenant  creating  a 
debt  to  which  the  covenant  for 
Becuring  tho  charge  was  manifestly 
auxiliary. 

(7)  Wilfion  V.  Darlliifitdu,  1  Cox, 
172;    Ivs  purlf  Dif/I'i/,  1  Jac.  2j3. 


(r)  6  Sim.  398. 

(s)  See  also  Ibhetson  v.  Ihbetson, 
12  Sim.  206  ;  Jenldnson  v.  TIarcourt, 
Kay,  688;  Re  Anthony,  [1893]  3 
Ch.  498. 

[t)  Coote,  Mortg.  1016  et  seq., 
5th  edit. 

{u)  Noel  V.  Lord  Henley,  7  Price, 
241 ;  S.  C.  in  Dom.  Proc.  12  Price, 
213  ;  Coote,  Mortg.  1047,  5th  edit. ; 
Re  Leeming,  3  De  G.  F.  &  J.  43. 

{x)  Perkins  v.  Baynton,  2  P. 
Wms.  664,  note  to  Evelyn  v. 
Enelyn;  Coote,  Mortg.  1047,  5th 
edit. 


Cli.  II.  §  I.]      Of  the  Exo7ieraUo7i  of  Real  Eatate.  132  L 

debt  unpaid,  the  land  will  be  tlie  fund  for  its  payment,  and  not 
the  personal  estate  of  the  deceased  heir  or  devisee  {if)  :  In  other 
words,  the  principle  only  extends  to  incumbrances  created  by 
the  testator  or  ancestor  himself. 

And  even  a  direct  and  original  mortgage  made  by  the  jDcrson 
to  whom  land  has  descended  or  been  devised,  will  not  operate  to 
make  his  personal  estate  the  primary  fund  for  the  discharge  of 
the  mortgage  debt,  if  the  money  borrowed  was  for  the  piu-pose 
of  paying  off  the  debts  (;:)  or  legacies  {a)  of  the  ancestor  or 
devisor ;  and  the  law  will  be  the  same,  if  a  bond  (Z»)  or  note  of 
hand  (f)  is  given  by  the  heir  or  devisee  for  the  payment  of  debts 
or  legacies  charged  on  the  land.  However,  in  the  case  of 
Barhnm  v.  Lord  Thanet  {d),  a  mortgage  was  made  of  the  manor 
and  lands  of  Silsden  and  other  valuable  estates,  to  secure  a  debt 
of  80,000/.  and  interest :  The  mortgagor  died  intestate,  leaving 
the  debt  wholly  unpaid  ;  and  his  heir,  being  pressed  to  pay  off 
30,000/.  part  of  the  80,000/.,  procured  a  person  to  advance  the 
sum  required  for  the  purpose,  and  the  original  mortgagee  there- 
upon joined  with  the  heir  of  the  mortgagor  in  a  deed  conveying 
the  manor  and  lands  of  Silsden  to  the  person  making  the 
advance,  subject  to  a  proviso  for  redemption  at  the  end  of  five 
years,  being  an  equity  of  redemption,  altogether  different  from 
the  prior  equity  of  redemption,  and  the  interest  reserved  being 
five  per  cent,  instead  of  four  and  a  half  per  cent.,  which  was  the 

{y)  Scott  v.  Beecher,  5  Madcl.  9G.  sentative  of  Edward  and  James,  to 

See   also    Lord    Ikhestcr    v.    Lord  be    applied    in    discliarge    of    tlie 

Carnarvon,    1    Beav.     209  ;     Lord  mortgage  debt. 

Clarendon  v.  Barham,    1  Y.   &  C.  (^^   Tankervilh  v.  Fawcett,  1  Cox, 

Ch.  0.   688;  Re   Taylor's  Estate,  1  237;  Perkins  y.  Baynton,2V.Wmii. 

Excb.  384 ;   Sivaimon  v.  Swainson,  gg4    ^j^^^e    to    Evelyn    v.    Evelyn) ; 

6  De  G.  M.  &  G.  648 ;  Hepivorth  v.  Coote,  Mortg.  1049,  5th  edit. 

Hill,   30  Beav.  484,   per  Eomillv,  f  \   -n       ±       r,      ■     i  -,  r^       f>^o 

'  '  -^  /'  (ff)  Basset  y.Percival,!  Cox,  26S; 

M.  E.  ;   but  m  Bond  v.  Emiland,  2  c<   ^<    c  -r,  -nr        n,^,        l       r^     l 

^,     „  '  T-  ^        -^ ,       '  h.  C,  2  P.  Wms.  664,  note;  Coote, 

Iv.   &  J.  44,  James  E.  mortgaged  ,r    l      ^ni^.   inT.    -i.T_     tj. 

'      ^     ,     ,  ^  ^.  Mortg.  1049,  1050,  oth  edit, 

real    estate    and   died    intestate    m 

1850,  leaving  bis   father,  Edward  (*)  Billinghurst  v.  Walker,  2  Bro. 

E.,  his  heir-at-law  and  sole  next  ^-  ^-  ^'^^  '   ^^^^^^  ^-  ^^^^^'^'"Oford, 

of  kin:    Edward  E.  also  died  in-  ^  ^'^^^    l^^'    ^^  ^^^^^^    Alvanley; 

testate,    and    without    ever    having  Coote,  Mortg.  1050,  5th  edit. 
ohtained  letters  of  administration  to  (c)  Mattheson  v.  Hardwicke,  2  P. 

his  son  James  :    And  it  was  held  Wms.  665,  note, 
by  Wood,  V.-C,  that  the  personal  {d)  3  M.   &  K.   607.     This  case 

estate  of  James  was  liable,  as  be-  was  followed  by  Eomilly,  M.  E., 

tween  the  heir  and  personal  repre-  in  Bagtt  v.  Bagnf,  34  Beav.  134. 
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rate  reserved  in  the  original  mortgage:  And  it  was  held  by 
Sir  J.  Leach,  M.  E.,  tliat  it  was  in  effect  a  new  mortgage  by 
the  heir,  and  the  30,000/.  was  thereby  constituted  his  personal 
debt.  In  Toicnsend  v.  Mofsfi/n  (c),  the  rule  was  laid  down  by 
Eomilly,  M.  E,,  that  where  the  owner  of  property  adds  mort- 
gages of  his  own  to  other  mortgages  created  by  his  ancestor  and 
unites  them  together,  and  makes  himself  personally  liable  for 
the  payment  of  the  aggregate  sum,  the  whole  mortgage  debt 
then  becomes  his  debt. 

It  must  here  be  observed,  that  although  the  debt  is  not 
originally  the  debt  of  the  party,  yet  it  is  optional  in  him,  by 
sufficient  testimony  of  intention,  to  render  the  debt  his  own  :  in 
which  case  his  personal  estate  will,  as  between  his  real  and 
personal  representatives,  become  primarily  liable  to  discharge 
the  debt  (/). 

But  it  requires  clear  evidence  of  intention  to  make  the  debt 
his  own :  Thus  a  charge  by  Will  of  debts,  generally,  on  his  real 
and  personal  estate,  will  not  be  sufficient  of  itself  to  shift  the 
onus  from  land  which  came  to  him  already  mortgaged,  whether 
by  descent,  or  by  devise,  or  by  sale  (g).  So,  in  cases  where  the 
lands  came  to  the  deceased  by  descent  or  devise,  his  concurrence 
in  the  deed,  and  his  personal  covenant  for  payment  of  the 
money,  on  assignment  or  transfer  of  the  mortgage,  being  only 
by  way  of  additional  security  to  the  mortgagee,  will  not  alter 
the  burthen,  as  between  his  real  and  personal  representatives  (/^). 
The  same  principle  applies,  if  other  estates  are  added  to  the 
security   on   a   further   sum   being   lent  (?'),   or   if   there  be  a 

(e)  26  Beav.  76.  330.     So  where  there  had  been  a 

(/)  See  Bruce  v.  Morice,  2  De  G.  mortgage  of  gavelkind  lands,  which, 

&  Sm.  389.  upon  the   death  of  the  mortgagee 

(r/)  Lawson   v.    Hudson,    1    Bro.  intestate,    descended    to     his    two 

Chanc.  Cas.  58  ;  Ancaster  v.  Mayer,  brothers   as   cojDarceners,    and    the 

1  Bro.  Chanc.  Cas.  454 ;  Hamilton  elder  brother,    who   was   the   com- 

V.    Worley,    2  Ves.  62 ;    Butler    v.  mon   law  heir   of    the   mortgagor, 

Butler,  5  Ves.  534 ;   Loi-d  Ilchester  pui'chased  of  the  other  brother  his 

V.    Lord   Carnarvon,   1  Beav.  290.  moiety  of  the  gavelkind  lands,  and 

See  ymst,  p.  1327  et  scq.  covenanted   with  him    to   pay  the 

(//)  Ba(jot\.  (Jiii/JitiDi,  1  P.  Wms.  whole    mortgage    money;    it    was 

347  ;  Evelyn  v.  Evelyn,  2  P.  Wms.  held  that  he  did  not  thereby  make 

664;    Leman  v.  Newnhim,    1   Ves.  the  mortgage  money  his  personal 

Sen.  52',  Bar  ham  V.  Lo7-(l  7 'Ik  (net,  3  debt:    Barhani  v.  Lord   Thanet,  3 

M.  &  K.  607,  622  ;    Lord   Ilchester  M.  &  K.  607. 

V.   Lord,   Ciirnarvon,    1   Beav.    209;  (/)  Ancaster    v.     Mayer,    1     Bro. 

l/cdyen  V.  Hed(/es,  5  Do  O.  &  Sm.  Chanc.  Ca'^.  454,  461. 
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covenant  on  his  part  for  increasing  the  rate  o£  interest  (/.•) .  And 
it  seems  that  if  the  sums  borrowed  by  him,  and  added  to  the 
original  mortgage,  be  comparatively  small,  equity  will  not  con- 
sider that  he  had  different  intentions  as  to  the  different  sums, 
but  mil  charge  the  real  estate  with  the  whole  (/).  In  case  the 
deceased  was  a  purchaser  of  the  equity  of  redemption,  the  rule 
(apart  from  Locke  King's  Act,  17  &  18  Vict.  c.  113,  the  appli- 
cation of  which  may  be  negatived)  may,  perhaps,  be  stated  to 
be,  that  unless  the  mortgage  money  form  part  of  the  considera- 
tion money  for  the  estate,  or  the  purchaser,  by  communication 
with  the  mortgagee,  clearly  take  the  mortgage  debt  on  himself, 
it  will  be  considered,  as  between  his  real  and  personal  repre- 
sentatives, a  charge  on  the  laud  {)n)  :  And  the  mere  covenanting 
with  the  mortgagor  to  pay  the  debt  will  not  make  it  his  personal 
debt  (;().     If,  however,  the  purchaser  horroics  a  sum  of  money  to 


(k)  Shafto  V.  Shafto,  1  Cox,  607  ; 
2  P.  Wms.  664,  note. 

(Z)  Lewis  V.  Nangle,  Ambl.  150  ; 
B.  C,  2  P.  Wms.  664,  note;  Coote, 
Mortg.  1049,  otli  edit.  This  latter 
doctrine  must,  it  should  seem,  be 
received  with  much  caution  :  ihid. ; 
Bobbins  on  Mortg.  Vol.  I.  p.  760. 

(m)  Sugd.  V.  &  P.  14th  edit.  195. 
Where,  however,  the  deceased  des- 
cribed himself,  in  his  Will,  as 
having  purchased  a  property,  sub- 
ject to  a  mortgage,  but  it  appeared, 
on  an  examination  of  the  history 
of  the  transaction,  that  he  was  the 
person  who  owed  the  money,  al- 
though, as  between  himself  and  the 
mortgagee,  he  did  not  aj^pear  as 
the  i^arty  who  contracted  the  debt, 
Lord  Cottenham  held,  that  the  per- 
sonal estate  was  primarily  liable : 
For  that  if  a  man  borrows  money 
in  the  name  of  a  trustee,  the  debt 
is,  in  one  way  or  other,  his  from 
the  commencement,  either  to  the 
person  who  advances  the  money,  or 
to  the  trustee  in  whose  name  it  is 
borrowed :  Bicklmm  v.  CruttwcU,  3 
My.  &  Cr.  763. 

(»)  Sugd.  V.  &  P.  14th  edit.  195. 


"  I  entirely  concur,"  said  Sir  John 
Leach,  M.  P.,  in  Barliam  v.  Lord 
Thanet,  3  M.  &  K.  624,  "  in 
the  opinions  expressed  by  Lord 
Alvanley  and  Sir  William  Grant, 
that  the  purchaser  of  an  estate 
subject  to  a  mortgage,  who  has 
no  contract  or  communication 
with  the  mortgagee,  and  who 
merely  covenants  with  the  vendor 
to  pay  the  mortgage  debt,  does  not 
thereby  make  the  mortgage-money 
his  personal  debt ;  and  that  his 
covenant  is  to  be  considered  simply 
as  an  indemnity  to  the  vendor, 
who  has  permitted  the  amount  of 
the  moi'tgage-money  to  be  deducted 
from  the  price."  A  distinction  has 
been  made  between  the  case  of  a 
man  contracting  to  purchase  a 
mere  equity  of  redemption,  and 
a  contract  for  the  purchase  of  an 
estate  for  a  given  sum,  of  which 
the  mortgage  debt  forms  part,  and 
which,  on  the  purchase,  is  dis- 
counted out  of  the  consideration 
money ;  in  which  latter  case  it 
has  been  considered,  the  personal 
estate  of  the  piu'chaser  will  be  the 
primary  fund  :   Parsons  v.  FreniKtri, 
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Bk.  I. 


[Mr.  Locke 
King's  Act.] 
17  .fc  18  Vict. 
c.  113:    After 
Dec.  31,  1854, 
heir  or  devisee 
of  real  estate 
not  to  claim 
payment  of 
mortgage  out 
of  personal 
assets. 


enable  him  to  comijlete  his  contract,  and  the  estate  is,  on  the 
purchase,  limited  to  the  lender  either  for  a  term  of  years,  or  in 
fee,  by  way  of  mortgage,  the  debt  is  the  proper  debt  of  the 
purchaser,  and  his  personal  estate  will  be  primarily  liable,  oven 
although  part  of  the  money  borrowed  be  applied  in  discharge  of 
an  existing  mortgage  (o) . 

By  stat.  17  &  18  Vict.  c.  113,  it  is  enacted  that  "when  any 
person  shall,  after  December  31st,  1854,  die  seised  of  or  entitled 
to  any  estate  or  interest  in  any  land  or  other  hereditaments 
which  shall  at  the  time  of  his  death  be  charged  with  the  pay- 
ment of  any  sum  or  sums  of  money  by  way  of  mortgage,  and 
such  person  shall  not,  by  his  Will  or  Deed,  or  other  document, 
have  signified  any  contrary  or  other  intention  (p),  the  heir  or 


2  P.  Wms.  664,  note  (1) ;  Earl  of 
Belvidere  v.  Rochfort,  5  Bro.  P.  C. 
299,  Toml.  edit.  But  see  Coote, 
Mortg.  1045,  1046,  5tli  edit.;  2 
Jarman  on  Wills,  5tli  edit.  1450 
et  seq. 

(o)  Wari)}(j\.  Ward,  5  Ves.  670; 
S.  C,  7  Ves.  332  ;  Coote,  Mortg. 
1045,  5tli  edit.  See  also  Marquis 
of  Bute  V.  Cunynghame,  2  Puss. 
Chanc.  Cas.  275.  So  where  A.  B. 
purchased  an  estate  in  considera- 
tion of  an  annuity,  which  was 
thereupon  charged  on  the  purchase, 
and  also  upon  another  estate,  and 
A.  B.  covenanted  to  pay  it,  his 
personal  estate  was  held  primarily 
liable  for  the  payment:  Yonge  v. 
Furse,  20  Beav.  380. 

{p)  As  to  what  amounts  to  a 
signification  of  a  "contrary  or  other 
intention,"  there  were,  after  the 
passing  of  the  Act,  a  series  of  cases 
in  which  it  was  held  that  direc- 
tions by  a  testator  that  his  debts 
should  be  ])aid  out  of  his  personal 
estate  might  bo  sufficient  indica- 
tion of  intention  on  tlu;  part  of  the 
testator  tliiit  land  shcjuld  not,  under 
the  Act,  b(!  ])rimarily  liable;  to  the 
payment  of  tho  mortgage  debt. 
The  following  are  some  of  such 
cases :    /S7o//r   v.    T'arhcr,    1    T )r.   & 


Sm.  212;  Smith  v.  Smith,  3  Gift. 
263  ;  Eno  v.  Tatham,  4  Giff.  181 ; 
32  L.  J.  Ch.  311  ;  Moore  v.  Moore, 
1  De  G.  J.  &  S.  603 ;  Bodhouse  v. 
Mold,  35  L.  J.  Ch.  67.  These  de- 
cisions led  to  the  passing  of  30  &  31 
Yict.  c.  69  {j/ost,  p.  1327),  expressly 
enacting  that  such  direction  shall 
not  be  a  sufficient  indication,  and 
the  cases  are  therefore  of  no  im- 
portance except  in  the  case  of 
testators  dying  prior  to  or  on 
December  31st,  1867.  Moreover, 
Locke  King's  Act  Amendment  Act, 
1877,  40  &  41  Yict.  c.  34  {j^o^t^ 
p.  1328),  enacts  that,  in  the  case 
of  any  testator  or  intestate  dying 
after  December  31st,  1877,  such 
contrary  intention  shall  not  be 
deemed  to  be  signified  by  a  charge 
of,  or  a  direction  for  payment  of, 
debts  upon  or  out  of  residuary  real 
or  personal  estate  or  residuary  real 
estate.  Lord  Eomilly,  in  Broivnson 
V.  Lawrance,  L.  E.  6  Eq.  1,  decided 
that  the  fact  that  one  of  two  pro- 
perties comprised  in  the  same 
mortgage  is  specifically  devised 
was  sufficient  to  exclude  the  prin- 
cij)al  Act,  and  make  the  estate 
which  passed  under  the  residuary 
devise  prima  facie  liable  to  the 
whole  of  the  mortgagre  debt ;    but 
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devisee  to  whom  such  laud  or  hereditaments  shall  descend  or  be 
devised  shall  not  be  entitled  to  have  the  mortgage  debt   dis- 


this  case  cannot,  it  seems,  now  be 
regarded  as  good  law,  and  Jessel, 
M.  E.,  in  Sacl-viUe  v.  Smyth,  L.  E. 
17  Eq.  153,  refused  to  follow  it; 
and  in  a  case  where  a  testator  dying 
after  30  &  31  Yict.  c.  69,  who  was 
entitled  to  an  estate  subject  to 
a  mortgage,  devised  part  of  it  to 
his  widow  for  life,  and  the  re- 
mainder to  his  residuary  devisee, 
and  bequeathed  his  jjersonal  estate 
subject  to  debts,  and  directed  that 
the  deficiency  should  be  charged  on 
his  residuary  real  estate,  he  held 
that  no  contrary  or  other  intention 
was  shown  within  the  meaning  of 
Locke  King's  Act,  so  as  to  exone- 
rate the  widow's  life  interest  from 
keeping  down  a  proportionate  part 
of  the  interest  on  the  mortgage. 
And  Malins,  V.-C,  in  Oibhins  v. 
Eyden,  L.  E.  7  Eq.  371,  pointed 
out  that  Lord  Eomilly,  in  Broivn- 
son  V.  Lcnvrance,  had  probably 
overlooked  the  fact  that  Hens- 
man  V.  Fryer,  L.  E.  3  Ch.  420,  had 
decided  that  a  residuary  devise, 
notwithstanding  the  Wills  Act, 
was  specific.  And  North,  J.,  in 
Be  Smith,  33  0.  D.  195,  dissented 
from  Brownson  v.  Lawrance,  and 
followed  Sackville  v.  Smyth  and 
Gibhivs  V.  Eyden.  In  the  case  of 
Be  Newmarch,  9  C.  D.  12,  Jessel, 
M.  E.,  after  the  passing  of  30  &  31 
Vict.  c.  69,  decided  that  a  charge 
of  debts  on  a  part  of  a  testator's 
real  estate,  viz.,  his  residuary  real 
estate,  in  exoneration  of  the  rest, 
without  specially  referring  to  his 
mortgage  debts,  is  not  an  expres- 
sion of  a  contrary  intention  suffi- 
cient to  exonerate  the  mortgaged 
estate ;  and  that,  as  Locke  King's 
Act  applies  to  a  mortgaged  estate, 
different  portions  of  which  are  de- 


vised to  different  persons,  the  de- 
visees, in  the  absence  of  a  sufficient 
expression  of  a  contrary  intention, 
must  contribute  according  to  the 
value  of  their  respective  portions. 
And  where  a  testator  by  his  Will, 
dated  in  1877,  directed  his  'execu- 
tors "to  pay  all  my  just  debts, 
funeral  and  testamentary  expenses, 
out  of  my  personal  estate  in  exon- 
eration of  my  real  estate,"  it  was 
held  that  a  debt  due  from  the  tes- 
tator at  the  time  of  his  death  on  a 
mortgage  of  part  of  his  real  estate 
must  be  borne  primarily  by  the 
mortgaged  estate  :  Be  Bosaiter,  13 
C.  D.  355.  It  is  to  be  observed 
that  where  real  and  personal  estate 
are  comprised  in  the  same  mort- 
gage, there  is  nothing  in  Locke 
King's  Act  to  make  the  real  estate 
the  i^rimary  fund  to  bear  the  whole 
mortgage  debt :  this  must  dejjend 
on  the  intention  of  the  mortgagor  : 
Trestrail  v.  Mason,  7  C.  D.  655; 
Leonino  v.  Leonino,  10  C.  D.  460. 
See  also  il/ar(/w/'s  of  Bute  v.  Cunymj- 
hame,  2  Euss.  275 ;  Lipscomb  v. 
Lipscomb,  L.  E.  7  Eq.  501  ;  Be 
Bochefort  v.  Daices,  L.  E.  12  Eq. 
540.  Where  freehold  and  lease- 
hold lands  were  mortgaged  to 
secure  the  same  advance  by  deeds 
of  even  date,  each  of  which  con- 
tained a  covenant  for  payment  of 
the  mortgage  debt  and  interest,  the 
leasehold  security  not  being  col- 
lateral in  the  sense  of  secondary  it 
was  held  that  the  mortgage  debt 
was  payable  rateably  out  of  the 
fi'eeholds  and  leaseholds,  and  not 
primarily  out  of  the  freeholds.  But 
otherwise,  if  on  the  construction  one 
estate  is  to  be  considered  as  the 
primary  and  the  other  the  secondary 
security:  Be  Athill,  16  C.  D.  211. 
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charged  or  satisfied  out  of  the  personal  estate  or  any  other  real 
estate  of  such  person,  hut  the  land  or  hereditaments  so  charged 
shall,  as  between  the  different  persons  claiming  through  or 
under  the  deceased  person,  he  primarily  liable  to  the  payment  of 


The  principal  Act  was  held  to  apply 
to  equitable  mortgages  :  Pemhrovke 
V.  Friend,  1  Johns.  &  H.  132  ; 
Colely  V.  Coleby,  12  Jur.  N.  S.  496  ; 
but  only  where  there  was  a  defined 
and  specified  charge  on  a  specified 
estate  :  Hepworth  v.  Hill,  30  Beav. 
476.  The  Act  was  also  held  to 
apply  to  copyholds :  Piper  v.  Piper, 
1  Johns.  &  H.  91 ;  but  not  to  lease- 
holds :  Solomon  v.  Solomon,  33  L.  J. 
Ch.  473;  lie  Wormsley's  Estate,  4 
C.  D.  665.  To  remedy  this  the  Act 
of  1877  (40  &  41  Vict.  c.  34),  jms«, 
p.  1328,  was  passed,  by  which  the 
statutes  17  &  18  Vict.  c.  113,  and 
30  &  31  Vict.  c.  69,  as  to  any  testator 
or  intestate  dying  after  December 
31st,  1877,  were  held  to  extend  to 
any  land  or  other  hereditaments  of 
whatever  teniire  which  shall  at  the 
time  of  his  death  be  charged  with 
the  payment  of  any  sum  or  sums 
of  money  by  way  of  mortgage,  or 
any  other  equitable  charge,  in- 
cluding any  lien  for  unpaid  pur- 
chase-money. It  has  been  ex- 
pressly decided  in  Jle  Kershaw,  37 
C.  D.  674,  that  the  effect  of  this 
Act  is  to  include  leaseholds  witliin 
the  principal  Act,  and  render  them 
subject  to  a  lien  for  unpaid  pur- 
chase-money in  exoneration  of  the 
general  personal  estate.  It  has 
also  been  held  that  a  rent -charge 
issuing  out  of  leasehold  land  is 
within  the  provisions  of  the  Act  of 
1877  :  ViV  Frascr,  [1904]  1  Via.  Ill, 
aff.  on  app.  [1904]  1  Ch.  720.  It 
was  held  in  Dacre  v.  Patrickson,  1 
Dr.  &  Sm.  182,  in  a  case  where 
personalty  went  to  the  Crown, 
there  being  no  next  of  kin,   that 


the  Act  applied,  and  the  devisee 
of  a  :nortgaged  estate  was  not 
entitled  to  be  exonerated  out  of  the 
personalty  notwithstanding  the 
words  of  the  statute  "  as  between 
the  different  persons  claiming 
through  or  under  the  deceased 
person."  See  further  as  to  what 
is  an  "interest  in  land"  within 
the  meaning  of  the  statute,  Leicis 
v.  Lewis,  L.  E.  13  Eq.  218,  in 
which  case  Malins,  V.-C,  decided 
that  land  devised  upon  trusts  for 
conversion,  and  taken  in  its  con- 
verted state,  is  not  an  interest  in 
land.  It  is  to  be  observed,  how- 
ever, that  his  judgment  is  partly 
based  on  the  words  "heir  or  de- 
visee "  being  inapplicable  to  such 
a  subject-matter,  and  that  now,  by 
40  &  41  Vict.  c.  34,  the  words 
"devisee  or  legatee  or  heir"  are 
substituted.  Personal  estate  of  a 
testator  may  pro  tautu  be  converted 
into  realty  by  a  contract  to  pur- 
chase real  estate,  but  if  he  die? 
without  paying  the  purchase- 
money,  leaving  it  equita.bly  charged 
by  way  of  lien  on  the  land,  no  such 
conversion  is  effected,  because  by 
40  &  41  Vict.  c.  34,  the  devisee  or 
heir  is  not  entitled  to  have  the  pur- 
chase-money discharged  or  satisfied 
out  of  any  other  estate  of  the  tes- 
tator or  intestate :  Be  f'ockcroft,  24 
C.  D.  94.  In  the  case  of  Hudson  v. 
Cook,  L.  R.  13  Eq.  417,  the  pur- 
chaser had  died  intestate  in  1869, 
and  the  case  was  not  therefore 
affected  by  40  &  41  Vict.  c.  34,  which 
did  not  apply  the  law  as  to  vendor's 
lien  to  the  case  of  an  intestate 
dying  bf'foro.  December  31st,  1877. 
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all  mortgage  debts  with  which  the  same  shall  be  charged,  every 
part  thereof,  according  to  its  value,  bearing  a  proportionate  part 
of  the  mortgage  debts  charged  on  the  whole  thereof  [q)  :  Pro- 
vided always,  that  nothing  herein  contained  shall  affect  or 
diminish  any  right  of  the  mortgagee  on  such  lands  or  heredita- 
ments to  obtain  full  payment  or  satisfaction  of  his  mortgage  debt 
either  out  of  the  personal  estate  of  the  person  so  dying  as  afore- 
said, or  otherwise  :  Provided  also,  that  nothing  herein  contained 
shall  affect  the  rights  of  any  person  claiming  under  or  by  virtue 
of  any  Will,  Deed  or  document  already  made,  or  to  be  made 
before  January  1st,  1855  "  (/•). 

By  stat.  30  &  31  Vict.  c.  69,  sect.  1  («),  it  is  enacted  that  ""  in 
the  construction  of  the  Will  of  any  person  who  may  die  after 
the  31st  December,  1867,  a  general  direction  that  the  debts  or 
that  all  the  debts  of  the  testator  shall  be  paid  out  of  his  personal 
estate  {t)  shall  not  be  deemed  to  be  a  declaration  of  an  intention 


30  &  31  Vict. 
c.  69. 

In  construing' 
Wills  general 
direction  for 
payment  of 
debts  out  of 
personalty  not 


[q)  See  Evans  v.  Wyatt,  31  Beav. 
217;  Trestrail  v.  Mason,  7  C.  D. 
655  ;  Leonino  v.  Leouino,  10  C.  D. 
460  ;   and  see  last  note. 

(r)  The  lieir  of  an  intestate,  wh.o 
before  January  1st,  1855,  executed 
a  mortgage  reserving  the  equity  of 
redemption  to  himself  and  his  heirs, 
is  not  within  this  saving  clause ; 
for  the  heir  claims  by  descent  and 
not  under  any  insti'ument :  Piper 
V.  Piper,  1  Johns.  &  H.  91.  But  a 
Will  executed  before  January  1st, 
1855,  is  a  Will  "  ali'eady  made" 
within  the  meaning  of  ■  the  clause, 
notwithstanding  the  testator  died 
after  that  day.  Nor  does  a  mere 
republication  by  codicil,  giving  no 
new  operation  to  the  material  dis- 
positions of  the  Will,  deprive  it  of 
that  character :  Polfe  v.  Perry,  32 
L.  J.  Ch.  471.  This  proviso  only 
extends  to  a  devisee;  an  heir-at-law 
taking  by  descent  from  an  intestate 
is  not  within  the  proviso  :  Nelson  v. 
Paye,  L.  E.  7  Eq.  25. 

(s)  "  The  meaning  of  sect.  1, 
though  not  so  happily  expressed  as 


it  might  be,  appears  to  be  this,  that 
if  a  testator  wishes  to  give  a  direction 
which  shall  be  deemed  a  declaration 
of  an  intention,  contrary  to  the  rule 
laid  down  in  Locke  King's  Act,  it 
must  be  a  direction  applying  to  his 
mortgage  debts  in  such  terms  as 
distinctly  and  unmistakably  to 
refer  to  or  describe  them "  :  2^^'" 
Giffard,  V.-O.,  in  Nelson  v.  Page, 
L.  E.  7  Eq.  25. 

{t)  Although  the  Act  only  refers 
to  a  direction  to  pay  debts  out  of 
personal  estate,  and  says  that  such 
a  direction  shall  not  be  deemed  to 
be  a  declaration  of  an  intention 
contrary  to  or  other  than  the  rule 
established  by  the  Act,  yet  Jessel, 
M.  E.,  in  Be  Newmarch,  9  CD,  12, 
18,  said:  "It  is  impossible  con- 
sistently with  the  Act  to  hold  that 
a  direction  to  pay  them  out  of  real 
estate,  or  out  of  a  mixed  estate  of 
realty  and  jjersonaltj',  does  evince 
such  a  contrary  intention."  And 
this  view  seems  to  be  embodied  in 
the  amending  Act,  40  &  41  Vict, 
c.  34.     See  also  Elliott  v.  Dearsley, 

16  C.   D.    322.-  .        ,;.  :;V0 
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to  include  contrary  to  or  other  tlian  tlie  rule  established  by  tlie  said  Act 
debtfSess  [?>•,  Locke  King's  Act,  1854],  unless  such  contrary  or  other 
such  intention  intention  sliall  be  further  declared  by  words  expressly  or  by 
implied.  necessary  implication  referring  to  all  or  some  of  the  testator's 

debts  or  debt,  charged  by  way  of  mortgage  {it)  on  any  part  of 
his  real  estate."  And  by  sect.  2  it  is  enacted  that  "  in  the 
construction  of  this  Act  or  of  the  said  Act  [i.e.,  Locke  King's 
Act,  1854],  the  word  'mortgage  '  shall  be  deemed  to  extend  to 
any  lien  for  unpaid  purchase-money  upon  any  lands  or  heredita- 
ments purchased  by  a  testator." 
40  &  41  Vict.  By  Locke  King's  Act  Amendment  Act,  1877  (40  &  41  Yict. 
c.  34),  it  is  enacted  that  the  above-mentioned  statutes  shall  "as 
to  any  testator  or  intestate  dying  after  the  31st  of  December, 
1877,  be  held  to  extend  to  a  testator  or  intestate  dying  seised  or 
possessed  of  or  entitled  to  any  land  or  other  hereditament  of 
whatever  tenure,  which  shall  at  the  time  of  his  death  be 
charged  {x)  with  the  payment  of  any  sum  or  sums  of  money 
by  way  of  mortgage,  or  any  other  equitable  charge  including 
any  lien  for  unpaid  piu'chase-money  (//)  :  and  the  devisee  or 
legatee  or  heir  shall  not  be  entitled  to  have  such  sum  or  sums 
discharged  or  satisfied  out  of  any  other  estate  of  the  testator  or 
intestate  unless  (in  the  case  of  a  testator)  he  shall,  within  the 
meaning  of  the  said  Acts  [/.r.,  Locke  King's  Act,  1854,  and 
the  Act  of  1867  above  set  forth]  have  signified  a  contrary 
intention  :  and  such  contrary  intention  shall  not  be  deemed  to 
be  signified  by  a  charge  of  or  direction  for  payment  of  debts 
upon  or  out  of  residuary  real  or  personal  estate  or  residuary  real 
estate." 


(u)  It  is  not  necessary  tliat  the  held  that  the  direction   as  to   the 

debt  or  debts  should  be  referred  to  payment  of  his  trade  debts  amounted 

as  mortgage  debts :  all  that  is  re-  to    a   declaration    of    an   intention 

quired  is  that  the  debt  should  be  contrary  to  or  other  than  the  rule 

specifically  described  and  identified  established   by  the  Act :  Re  Fleck, 

in   some  way.     Therefore  where  a  37  C.  D.  677. 

testator  directed  his  private  debts  (.>■)  Land,    -n-hich   has   been   de- 

to  be  paid  out  of  the  proceeds  of  livered  in  execution  under  a  duly 

certain  life  policies,  and  bequeathed  registered    writ    of    elegit    to   the 

the  residue  of  his  pc'rsonalty  sub-  judgment  creditors  of  a  testator,  is 

ject  to  the   payment   of  his   trade  charged  within  the  meaning  of  this 

debts,  and  after  the  date  of  his  "Will  Act:    lie   Anthony,    [1892]    1    Ch. 

deposited    the    title   deeds  of   real  450 ;  [1893]  3  Ch.  498. 

estate  with  his  banker  to  secure  an  (?/)  See   Be    Cockcroft,   24  C.   D. 

ov<!rdrawn    trade   account,    it   was  94;    /fp  Kuld,  [IH94']  ti  Ch.  558. 
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It  frequently  occurs  that  the  deceased  has  devised  his  real  Exoneration 
estate  for  the  payment  of  his  debts,  or  of  his  debts  and  legacies,  charged  Vith 
or  has  charged  his  real  estate  with  their  payment  (;:).     With  debts  and 
respect  to  the  exoneration  of  the  real  estate  from  legacies,  the 
general  rule  is  equally  clear  as  it  is  with  respect  to  debts,  that 
the  personal  estate  is  the  iBrst  and  natural  fund  for  the  payment 
of  them ;  and  the  real  estate  is  only  to  be  resorted  to  in  aid  of 
the  personal.     Therefore,  even  in  cases  where  there  is  no  doubt 
as  to  debts  and  legacies  being  effectually  charged  by  the  testator 
on  the  real  estate,  yet  the  personal  estate  remains  undischarged 
from  its  primary  liability  to  those  claims  {n) . 

Accordingly  it  has  long  been  the  settled  rule  of  Courts  of  Exoneration 
Equity,  that  the  direction  of  the  testator  to  sell  or  mortgage  his  estate^^ 
real  estate  for  the  payment  of  his  debts  and  legacies,  is  not  alone 
evidence  of  the  intention  of  the  testator  that  the  personal  estate 
should  be  exempt  from  those  charges,  and  amounts  only  to  a 
declaration  that  the  real  estate  shall  be  so  applied  to  the  extent 
in  which  the  personal  estate,  which  by  law  is  the  primary  fund, 
shall  be  insufficient  for  those  purposes  (f) . 

Nevertheless,  it  is  clear,  that  a  testator  may,  if  he  pleases,  Testator  may 
give  the  personal  estate,  as  against  his  heir  or  any  other  real  *^^P'"e^*\y 

*-'  -^  '  o  J  exonerate 

(2)  As  to  what  words    will    be  not  of  itself  exonerate  the  personal 

sufficient  to  charge  the  real  estate  estate,  applies  to  a  case  where  a 

with  debts  and  legacies,  see  1  Eop.  charge  for  payment    of   debts    is 

Leg.  571  et  seq.,  3rd  edit. ;  2  Pow.  created  by  deed:    French  v.    Chi- 

Dev.  644  et  seq.,  Jarmaa's  edit. ;  2  cJtester,  2  Vern.  568.     But  no  such 

Jarman  on  Wills,  5th  edit.  c.  xlv.  rule    applies    to    specific  personal 

pp.  1387  et  seq.  See  ante,  pp.  494,  495.  estate  similarly  charged,  and  there- 

(a)  Davies   v.    Ashford,   15  Sim.  fore   the   charged    personal    estate 

42;    Eoherts    v.    Roberts,    13    Sim.  must  be  ajji^lied  in  the  first  instance 

336;    EUioU  v.  Dearsleij,   16  C.  D.  to  the  payment  of  the  debts  of  the 

322,  which  case  must  be  taken  to  deceased  chargor,  to  the  exonera- 

have     overruled     the     dictum     of  tion  of  his  general  personal  estate 

Jessel,    M.    E.,    in    Oainsford    v.  in  the  hands  of  his  personal  re- 

Dunn,  L.   E.    17  Eq.  405,   on  this  presentative :     Trott   v.    Buchanan, 

point :  per  North,  J.,  in  He  Boards,  28  C.  D.  446. 
[1895]  1  Ch.  499.    Where,  however, 

the    testator    directs    payment    of  ('')  ^^''"^''  ^-   ^"'^^''''  ^  ^''^-  ^^' 

legacies  out  of  a  mixed  fund,  they  ^^'   ^^"^^"^^  ^-  ^^"^'/'^''^^^'^  1  M.  & 

are  payable  rateably  out  of  realty  ^^-  ^96 ;  Forrest  v.   Prescoft,   L.  E. 

and  personalty:    Be    Boards,    nhi  10  Eq.  545.     See  also  i?e  Ovey,  31 

supra  ;  post,  p.  1336.     The  rule  that  C.  D.  113  ;  Heron  v.  Pooh,  42  L.  J. 

a  charge  of  debts  on  real  estate  does  Ch.  348. 
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personal  representative,  discharged  from  tlio  payment  of  his  debts  and 

estate.  legacies  {(■)  :  And  in  such  case  the  rules  of  exoneration  in  favour 

of  the  heir  or  the  devisee,  which  have  hitherto  been  tlie  subject 
of  this  chapter,  altogether  fail  of  application. 
What  expres-  A  most  important  question,  therefore,  arises,  viz.,  what  is  tlie 
tor^suffictent^'  niode  of  expression,  on  the  part  of  the  testator,  whicli  will  give 
to  exonerate  ^]^g  personal  estate  exempt  from  such  payment,  in  contravention 
estate.  of  the  Ordinary  rule  that  such  estate  is  first  liable. 

In  the  earlier  cases,  it  was  laid  down,  that  express  words  of 
exemption  were  necessary  {d)  :  But  this  rule  has  been  relaxed 
by  subsequent  decisions :  and  it  is  now  settled  that  the  personal 
fund  will  be  exempted,  if  the  intention  of  tlie  testator  in  its 
favour  can  be  collected  from  a  sound  interpretation  put  upon 
the  whole  Will ;  in  other  words,  if  there  appears  from  the  whole 
testamentary  disposition,  taken  together,  an  intention  on  the  part 
of  the  testator  so  expressed,  as  to  convince  a  judicial  mind,  that 
it  was  meant,  not  merely  to  charge  the  real  estate,  but  so  to 
charge  it  as  to  exempt  the  personal  {e). 

It  is  obvious,  therefore,  that  it  is  impossible  to  lay  down  any 
general  rule  as  a  guide  upon  this  question ;  since  the  construc- 
tion of  every  Will,  in  which  the  point  arises,  must  depend 
merely  upon  the  indi^adual  circumstances  of  the  particular  ease : 
and  in  these,  as  in  all  other  cases  of  inference  or  implication, 
except  necessary  or  logical  implication,  there  may  be  a  difference 
of  opinion  between  the  most  eminent  judges  who  are  called  on 
to  consider  the  circumstances.  The  difficulty  with  which  the 
whole  subject  is  surrounded  is  demonstrated  by  the  following 
observations  of  Lord  Eldon,  in  BoofJe  v.  BluudcII  (_/')  :  "  On  a 
comparison  of  all  the  cases  which  have  arisen,  it  is  scarcely 
possible  to  find  any  two  in  which  the  Coiu-t  altogether  agrees 
with  itself ;  there  being  scarcely  a  single  circumstance  that  is 
considered  in  one  case  as  a  ground  of  inference  in  favour  of  the 
intention,  but  it  is  considered  in  other  cases  as  against  the  same 
inference ;  and  I  can  find  no  rule  deducible  from  all  that  has 
been  said  on  the  subject,  but  this  (which  appears  to  be  a  rule 
supported  by  all  the  cases  taken  together),  namely,  that  since  it 


(c)  Ancasif'T    v.    Mayer,    1    Bro.  (e)  By  Lord  Eldon,  in  Bootle  v. 

C.  0.  462.  Bhmddl,   1  Meriv.   230 ;  Dawes  v. 

{d)  Vereye.    v.    Buhrimn,  Bimb.  ^^^^^^^  ^  ^^^^   ^^^ 
302  ;   lUihuau  v. Hmitli,  Brec.  Chanc. 

468.  (/)  1  Moriv.  219. 
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has  been  laid  down  that  express  words  are  not  necessary  to 
exempt  the  personal  estate,  there  must  he  in  the  Will  that  which 
is  sometimes  denominated  '  evident  demonstration,'  sometimes 
'  plain  intention  '  and  '  necessary  implication,'  to  operate  that 
exemption  "  (//). 

In  some  of  the  earlier  cases,  evidence  dcJiors  the  Will  was 
received,  to  show  the  testator's  intention :  But  on  this  point, 
Lord  Eldon  expressed  his  clear  opinion,  in  Bootle  v.  Blundcll  {/i), 
that  with  regard  to  circumstances  deJion  the  Will,  which  }iave 
been  sometimes  called  in  to  assist  in  explaining  it,  such  as  the 
respective  amount  of  the  real  and  personal  estate,  the  greater  or 
less  degree  of  personal  favour  which  the  testator  may  be  pre- 
sumed to  have  entertained  towards  this  or  that  object  of  his 
bounty,  and  others  of  that  nature,  they  ought  all  to  be  set  aside 
in  the  consideration  of  a  question  depending  on  a  Will,  such 
question  being  fit  to  be  decided  only  by  an  examination  of  the 
whole  Will  taken  together  (/). 

The  principle  which  has  the  greatest  influence  on  the  deter- 
mination of  this  question,  and  which  has  been  uniformly 
supported  by  all  the  cases,  is,  that  it  is  not  enough  for  the 
testator  to  have  charged  his  real  estate  with,  or  in  any  manner 
devoted  it  to,  the  payment  of  his  debts  and  legacies :  The  rule 
of  construction  is  such  as  aims  at  finding,  not  that  the  real 
estate  is  charged,  but  that  the  personal  estate  is  discharged  (/.•). 
In  other  words,  it  is  not  by  an  intention  to  charge  the  real,  but 
by  a  plain  intention  to  discharge  the  personal  estate,  that  the 
question  is  to  be  decided  (/). 

Thus  it  has  been  held,  that   a   mere   bequest  of   residuary  Cases  where 
personal  estate  by  the  term  "  residue  "  {in),  or  "  all  my  personal  e^preSiiirby 

{(j)  See  the  observations  made  on  2  Ves.  589  ;    djote  v.  Conte,  3  J.  & 

this  passage  by  Knight  Bruce,  V.-C,  Lat.  175.    And  see  'per  Eigby,  L.  J., 

in  Gollis  y.  Eohins,  1  De  G.  &  Sm.  in  Be  Grainger,  [1900]  2  Ch.  756  ; 

141,  and  by  Lord  Halsbury,  L.  C,  and  j)e?-  Lord  Davey  in  S.  C,  sub 

in  Kilford  v.  Blaney,  31   C.  D.  56,  nom.    Higgins    v.    Dawsan,    [1902] 

61.     And  see  as  to  the  meaning  of  A.  C.  at  p.  9. 

"  necessary  implication,"  j)er  Lord  (A-)  Bootle  v.  Bhindell,   1  Meriv. 

Eldon  in  Wilkinson  v.  Adam,  1  V.  220. 

&  B.  422,  466.  (/)  Ihid.  230 ;  BicMutm  v.  Cruft- 

{h)  1  Meriv.  216.  v:eU,   3  My.  &  Cr.  763;    CoJIis  v. 

(?)  See  also  Inckiqidn  v.  French,  Eohins,  1  De  Gr.  &  Sm.  131,   141; 

1  Cox,  9  ;    Stephenson  v.  Heathcote,  Trott  v.  Buchanan,  28   C.  D.   446, 

1  Eden,  39;   Andrews  v.  Ernmot,  2  453. 

Bro.  C.  C.  297;   Standen  v.  Sfanden,  (m)  SamweUv.  Wake,  1  Bro.  C.  C. 
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estate"  («),  or  a  like  bequest,  after  previous  sums  or  articles 
given  out  of  it(o),  or  as  of  personal  property  "  not  otherwise 
disposed  of  "  (^j),  is  not  singly  sufficient  to  exempt  the  personal 
fund  from  its  natural  primary  obligation  to  pay  debts  and 
legacies,  although  the  real  estate  be  also  subjected  to  their  pay- 
ment by  the  Will.  Again,  charging  the  real  estate  ever  so 
anxiously  for  the  discharge  of  debts  will  not  of  itself  exempt 
the  personal  {q)  :  And  whether  the  whole  real  estate  be  charged 
with  debts  and  legacies  (>•),  or  a  sufficient  part  of  it  (.s),  or  a 
specific  part  of  it  {t),  or  it  be  given  in  trust  to  pay  debts  and 
legacies  by  sale  of  it  (?/),  or  a  term  of  years  be  created  out  of  it 
for  those  purposes  (.r),  still  the  personal  estate  must  be  Jirnt 
applied.  Again,  neither  a  devise  for  payment  of  debts  and 
legacies  out  of  the  rents  of  real  estates  (//),  nor  a  devise  on  con- 
dition of  the  devisee  paying  the  debts  (c),  nor  a  mere  charge  of 
funeral  and  testamentary  expenses,  as  well  as  debts,  on  the 
land  (rt),  nor  an  express  charge  of  only  some  of  the  debts  upon 
the  person alfi/  (b),  -will  exempt  the  personal  fund  from  its  legal 
primary  liability  (e). 

A  very  strong  inference  against  the  claim  of  exemption  of 
the  personal  estate  appears  to  be  the  circumstance  of  its  falling 
to  the  executor  for  his  benefit  rirtute  officii  {d),  prior  to  the 
statute  1  Will.  IV.  c,  40  {c),  or  in  an  instance  of  the  gift  of  the 


144  ;  Tait  v.  Lord  Northvick,  4 
Ves.  824. 

(?i)  Harewood  v.  Child,  cited  Cas. 
temp.  Talb.  204;  Haslewood  v.  Pope, 
3  P.  Wms.  324 ;  Brummel  v.  Pro- 
tlicro,  3  Yes.  Ill  ;  Aldridge  v. 
Walhcourt,  1  Ball  &  Beat.  312. 
But  HOG  post,  p.  1334. 

(o)  Brydges  v.  PhilUp)s,  G  Ves. 
567. 

( p)  Hartley  v.  Ilurle,  5  Ves.  540. 

{q)  By  Lord  Lougliboroiigh,  in 
Tait  V.  Lord  NortJnvick,  4  Ves.  824. 

(r)  Dolman  v.  Smith,  Proc.  Chanc. 
456. 

(a)  Inchiquin  v.  French,  Ambl. 
33,  37  ;  S.  C,  1  Cox,  1 ;  Bhodes  v. 
Biidf/e,  1  Sim.  79. 

{t)  White  V.  White,  2  Vorn.  43; 
Bridgrnan  v.  Dove,  3  Atk.  201  ; 
Fitzgerald  v.  Field,  1   Euss.  Chaiic. 


Cas.  428. 

(n)  Inchiquin  y.  French,  1  Cox, 
1  ;  Ilaitcox  V.  Abbey,  11  Ves.  186. 

{x)   Tower  v.  Boks,  18  Ves.  132. 

(?/)  Hartley  v.  Ilnrle,  5  Ves.  540. 

(z)  Bridgman  v.  Dove,  3  Atk.  201. 

(a)  WalJcer  v.  Jaclcson,  2  Atk. 
626  ;  Stephenson  v.  IleatJicote,  1 
Eden,  38;  Brydges  v.  Pliillips,  6 
Ves.  570.  See  also  Oray  v.  Minne- 
thorpe,  3  Ves.  103 ;  Hartley  v.  Hurle, 
5  Ves.  540  ;  M'Cleland  v.  Simw,  2 
Scho.  &  Lef.  538;  Bootlev.  Blundell, 
1  Meriv.  228,  229.  But  see  piost, 
p.  1333. 

{b)  Watson  v.  Brichwood,  9  Ves. 
447. 

(c)  1  Eop.  Leg.  609,  3rd  edit. 

{d)  Oray  v.  Minnethorpe,  3  Ves. 
106;  Coote,  Mortg.  1028,  5th  edit. 

((')  Sec  ante,  p.  1218. 
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personal  estate  to  tlie  executor  as  a  legacy,  and  the  appointment 
of  him  to  be  executor,  being  in  one  and  the  same  sentence  {f)  : 
but  the  converse  of  the  proposition  above  stated,  i.e.,  the  gift  of 
the  legacy,  and  the  appointment  of  the  legatee  to  be  executor, 
being  in  distinct  sentences,  will  not  of  itself  afford  an  inference 
for  the  exemption  of  the  personal  estate.  Cases  are,  however, 
to  be  found,  in  which  the  executor  has  been  held  to  take  the 
personal  estate,  or  residue  of  a  personal  estate,  as  a  specific 
legacy,  exempt  from  the  payment  of  debts  {g) . 

Again,  the  circumstance  of  the  same  persons  being  appointed 
trustees  and  executors  has  had  considerable  weight  in  inducing 
Judges  to  draw  an  inference,  that  the  personal  estate  is  not  to 
be  exempted  (h)  :  and  Lord  Alvanley  has  remarked  (/),  that  the 
circumstance  of  the  trustees  not  being  the  executors  affords 
a  strong  inference  as  to  the  real  intention,  and  is  always  favour- 
able to  the  exemption  of  the  personal  estate  (k) . 

It  has  been  already  stated,  that  a  mere  charge  of  funeral 
expenses  upon  the  real  estate  will  not  exempt  the  personal  fund 
from  its  primary  liability  to  debts,  &c.  However,  such  a  charge, 
in  concurrence  %dih  other  circumstances,  has,  in  some  cases,  had 
importance  attached  to  it,  in  exempting  the  personal  estate  from 
debts,  &c.,  upon  the  reasoning,  that,  as  funeral  expenses  primarily 
attach  themselves  to  the  personal  fund  in  the  hands  of  executors, 
the  testator,  by  transferring  that  duty  from  them  to  the  trustees 
of  the  real  estate,  must  have  intended  to  give  the  whole  of  the 
personalty  to  the  legatee,  specifically  discharged  from  every 
obligation  to  which  it  was  naturally  liable  (/).  On  the  other 
hand,  in  some  instances,  the  omission  to  charge  funeral  expenses 
on  the  real  estate  has  been  considered  a  circumstance  of  some 
weight,  to  show  that  the  personal  estate  is  not  to  be  exempt, 
because  it  shows  that  the  testator  intends  the  personal  estate  to 
be  charged  beyond  the  particular  legacies  or  charges  mentioned 
in  the  Will,  and  being  once  broken  in  upon,  the  argument  of 
its  being  specific  is  destroyed  {m) . 

(/)  Bromhall  v.  Wilhraham,  Cas.  (?)  Burton    v.  Knowlton,   3   Yes. 

temp.  Talb.  274  ;    Bhodes  v.  Budge,  108. 

1    Sim.   79  ;    Coote,    Mortg.    1028,  (A-)  Coote,  Mortg.  1027,  5tli  edit, 

otli  edit.  (/)  Burton   v.    Knoivlton,    3  Ves. 

{g)  Hall  V.    Brooker,    Gilb.    Eq.  108.     See  also  Greene  v.  Greene,  4 

Eep.    73  ;     Coote,     Mortg.     1029,  Madd.   157 ;   Michell  v.  Michell,   5 

5th  edit.  Madd.  69. 

{h)  Dolmany.  Smith,  VvecGhixnG.  (m)  Brydges  v.  Phillips,   6  Ves. 

456  ;  Coote,  Mortg.  1027,  5th  edit.  570 ;  Coote,  Mortg.  1028,  5th  edit. 

W.K.  —  VOL.  II.  4  R 
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Again  there  has  been  occasion  to  state  that  the  personalty  is 
not  exempted  by  the  fact  of  the  debts,  &c.,  being  charged  upon 
the  real  estate,  and  a  mere  concomitant  bequest  of  all  tlie  per- 
sonal estate  («).  However,  in  several  instances,  the  circumstance 
of  such  a  bequest,  as  distinguished  from  a  gift  of  the  residue, 
has  been  treated  as  having  weight  (o) . 

The  limits  of  this  Treatise  will  not  allow  that  the  different 
instances,  in  which  the  intention  of  the  testator  in  favour  of  the 
exemption  of  the  personal  estate  has  been  establislied,  should  be 
stated  at  large.  The  principal  decisions  of  that  nature  will  be 
found  collected  in  the  note  below  (p),  and  the  attention  of  the 
reader  is  particularly  directed  to  the  case  of  Bootle  v.  Blundoll  {q), 
in  which  almost  every  circumstance  occurred  which  had  been 
the  subject  of  judicial  observations  in  preceding  cases,  and  upon 


(h)  Ante,  p.  1332. 

(o)  Toiuer  v.  nous,  18  Ves.  139 ; 
Booth  V.  Blundell,  1  Meriv.  228; 
Oreene  v.  Greene,  4  Madd.  148 ; 
Michell  V.  Michell,  5  Madd.  69; 
Oilhertson  v.  Oilbertson,  34  Beav. 
354 ;  Trott  v.  Buchanan,  28  C.  D. 
446. 

{li)  Walse  V.  Whitfield,  8  Vin. 
Abr.  437,  tit.  Devise  (Z.  d.),  pi. 
19 ;  Adams  v.  Meyrich,  1  Eq.  Ca8. 
Abr.  271,  pi.  13;  March  v.  Foivke, 
Finch,  Eep.  414;  Waiaivright  v. 
Bendlowes,  2  Yern.  718;  *S.  C, 
Prec.  Chanc,  451  ;  Anderton  v. 
Cooke,  cited  1  Bro.  Ch.  Cas.  457; 
BamfieJd  v.  IVyndham,  Prec.  Chanc. 
101 ;  Kynaston  v.  Kynaston,  1  Bro. 
Ch.  Cas.  457,  in  notis  ;  Holiday  v. 
Bowman,  cited  1  Bro.  Ch.  Cas. 
145 ;  OaskiU  v.  Hough,  cited  31 
Ves.  110;  A  ft. -Gen.  v.  Barkham, 
cited  Cas.  temp.  Talb.  206 ;  Staple- 
ton  V.  Colvile,  Cas.  temp.  Talb.  202 ; 
Phippa  V.  Annesley,  2  Atk.  57  ; 
Bicknel  v.  Page,  2  Atk.  79  ;  Walker 
V.  Jackson,  2  Atk.  624;  ;S'.  C'.,  1 
Wils.  24 ;  Williams  v.  Bishop  of 
Llundaff,  1  Cox,  254;  Webb  v. 
Jones,  1  Cox,  245;  *S'.  C,  2  Bro. 
Ch.  CaR.  60  ;  Burton  v.  Knoudton, 


3  Ves.  107;  Hancox  v.  Abbey,  11 
Ves.  179;  Bootle  v.  Blundell,  1 
Meriv.  193;  Gittins  v.  Steele,  1 
Swanst.  24 ;  Greene  v.  Greene,  4 
Madd.  148;  Michell  v.  Michell,  5 
Madd.  69 ;  Noel  v.  Nod,  12  Price, 
213;  Welby  v.  Rockcliffe,  1  Euss. 
&  M.  571 ;  Driver  v.  Ferrand,  ibid. 
681;  Clutterbuck  v.  Clutterbuck,  1 
M.  &  K.  15  ;  Blount  v.  Hipkins,  7 
Sim.  43;    Vandeleur  v.    Vandeleur, 

9  Bligh,  157 ;  Jones  v.  Bruce,  11 
Sim.  221;  Ashby  v.  Ashby,  1  Coll. 
549 ;  Bateman  v.  Roden,  1  J.  &  Lat. 
356;  Lamphier  v.  Despard,  2  Dr. 
&  Warr.  59 ;  Coote  v.  Coote,  3  J.  & 
Lat.  175  ;  Collis  v.  Robins,  1  De  G. 
&  Sm.  131 ;    Ouseley  v.  Anstruther, 

10  Beav.    453  ;  Lomax  v.  Lomax, 

12  Beav.  285;   Quennell  y.  Turner, 

13  Beav.  240;   Woodhead  v.  Turner, 

4  De  G.  &  Sm.  429;  Evans  v.  Evans, 
17  Sim.  102;  Whieldon  v.  Spode,  15 
Beav.  537  ;  Plenty  v.  Tfesf,  16  Beav. 
173 ;  Forrest  v.  Prescott,  L.  E.  10 
Eq.  545.  And  see  the  cases  stated 
1  Eop.  Leg.  610  et  seq.,  3rd  edit. ;  2 
Pow.  Dev.  681  et  seq.,  Jarman's 
edit. ;  Coote,  Mortg.  1025  et  seq., 
oth  edit.  ;  2  Jarm.  Wills,  5th  edit., 
1461  et  seq. 

(q)  1  Meriv.  193. 
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■whicli  different  Judges  had  formed  different  opinions  as  to  their 

effect  singly  to  exonerate  the  personal  estate  :  and  Lord  Eldon, 

after  going  through  a  review  of  those  eases,  and  making  full 

observations  upon  every  part  of  the  Will,  determined  that  the 

personal  estate  was  exonerated  from  the  primary  liability  to  pay 

debts. 

It  is  a  general  rule,  in  the  absence  of  any  expression  of  inten-  Whero  the 

tion  to  the  contrary,  that  if  a  testator  charges  real  estate  with  ^^j,**"  \^, 

payment  of  debts  in  exoneration  of  his  personal  estate,  and  tended  to  be 

bequeaths  the  personal   estate  to  particular   individuals,  he  is  ^i-,g  exonera- 

held  to  have  intended  to  exonerate  his  personal  estate  for  the  ^'"^  ^^^^f;  ^'^^ 

^      .  exoneration 

benefit  only  of  those  legatees,  and  therefore  if  the  bequest  of  the  itself  fails, 
personal  estate  fails,  whether  by  the  death  of  the  legatees  in  the 
lifetime  of  the  testator  or  by  reason  of  the  Statute  of  Mortmain, 
so  that  the  personal  estate  goes  to  other  persons  than  those 
intended  by  the  testator,  those  persons  are  not  entitled  to  the 
benefit  of  the  exoneration  (r).  In  other  words,  where  the  gift  to 
the  person  intended  to  be  benefited  by  the  exoneration  fails,  the 
exoneration  itself  fails.  And  this  principle  applies  xcliofher  the 
propeHy  dealt  with  be  realty  or  pevHonaJty  (.s). 

It  is  necessary,  before  leaving  this  subject,  to  advert  to  a  Legacies 
distinction  which  exists  with  respect  to  it,  between  debts  and  particular 
legacies.     It   has  already  appeared,  that   a  pecuniary  legacy,  *""*!  = 
given  generall}^  without  specification  of  a  particular  fund  for  its 
payment,  is   primarily   chargeable   upon   the   personal   estate, 
although  in  other  parts  of    the  Will,  the  real  estate  is  made 
expressly  liable  to  it ;  the  rule  of  law  considering  the  personal 
estate  as  the  natural  fund  to  bear  such  a  charge  {t)  :  But  if  the 
pecuniary  legacy  be  not  given  generally,  but  on\j  out  of  a 
particular  fund,  there  the  legatee  can  have  recourse  only  to  the 
particular  fund  {n)  :  and  in  this,  there  is  an  essential  difference 
between  debts  and  legacies  [x). 

(r)  Dacre  v.  PafricJiSon,  1  Dr.  &  LadJei/,  3   Euss.   Clianc.   Cas.  418; 

Sm.  182.  Jhheris  y.    Roberts,    13  Sim.    336 ; 

(s)  KiJ/onl  X.  Bhiney,  31   C.  D.  Dickh}  v.   Edwards,  4    Hare,  273, 

55,  56.     See  also  Fisher  v.  Fisher,  276  ;    Fream  v.  Bowling,  20  Beav. 

2  Keen,  610.  624  ;  Ion  v.  AsMon,  28  Beav.  379; 

{i)  Ante,  pp.  1329,  1331.  Binneit   v.   H<rherf,   L.  E.    12   Eq. 

(tt)  Kirlce     V.    Kirlce,    4     Euss.  201.     But  see  also  Mann  v.  Cope- 

Chanc.   Cas.  435,449.     See  Spur-  /«?ir7,  and  the  otlier  cases  cited,  a n<e, 

way  V.  G^i/^JK,  9  Ves.  483;   Hancox  p.   923.        See    furtlier    Cuhilc    v. 

\.  Abhey,   11  Yes.  179;    Gittins  y.  Middkton,  3  Beav.  o70. 
Steele,    1    Swanst.     24  ;     Ricl-ets    v.  (^0  Kirhe  v.  Kirlce,  4  Euss.  Chanc. 

4  r2 
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Further,  it  may  be  stated  as  a  rule  that  where  a  testator  gives 
a  certain  portion  of  his  personal  estate  and  expressly  directs  that 
it  shall  be  liable  and  applicable  to  the  payment  of  his  debts,  it 
is  an  exoneration  of  the  general  personal  estate  (y). 

"Where  the  testator  directs  a  sale  of  his  real  estate,  and  the 
proceeds  and  the  personal  estate  are  thrown  into  one  mass,  which 
he  subjects  to  the  payment  of  debts  and  legacies,  the  real  and 
the  personal  estate  must  contribute,  in  proportion  to  their 
relative  amounts,  to  the  payment  of  the  debts  and  legacies  {z)  : 
But  this  rule  is  not  applicable  where  the  real  and  personal 
estate  are  not  thrown  into  one  mass,  notwithstanding  they  are 
both  given  to  the  same  persons,  in  trust  therewith  to  pay  debts 
and  legacies ;  for  in  such  case  each  fund  retains  its  original 
character  and  its  original  liabilities  {a) .  In  order  that  the  rule 
should  apply  it  is  not  necessary  that  the  testator  should  have 
directed  an  absolute  conversion  of  the  real  estate  ;  it  is  sufficient 
that  he  has  shown  an  intention  of  creating  a  mixed  fund  of 
realty  and  personalty  out  of  which  the  legacies  are  to  be 
paid  (h).  The  fact,  however,  that  a  mixed  fund  of  personalty 
and  proceeds  of  sale  of  realty  is  created  will  not  exonerate  the 
personalty  from  its  primary  liability  in  the  absence  of  a  direction 
to  pay  the  debts  and  legacies  out  of  the  mixed  fund  (f). 

It  may  here  be  mentioned  that  where  there  is  a  specific  devise 
or  a  specific  legacy,  the  presumption  is  that  the  testator  intended 
that  the   devisee  or  legatee  should  have  it   in   its  integrity : 


Cas.  449.  See  Noel  v.  Lord  HunJey, 
7  Price,  241 ;  8.  C.  in  Dom.  Proc. 
12  Price,  213,  nomine  Noel  v.  Noel, 
[y)  Webh  v.  Be  Beauvoisin,  31 
Beav.  576 ;  Vernon  v.  Manvers, 
31  Beav.  623 ;   Coventry  v.  Coventry, 

2  Dr.  &  Sm.  470;  TroU  v.  Buchanan, 
28  C.  D.  446. 

(z)  Roberts  v.  Walker,  1  Euss.  & 
M.  572  ;  Dunk  v.  Fenner,  2  Euss.  & 
M.  557 ;  Fourdrin  v.  Coivdey,  3 
M.  &  K.  383 ;    Stocker  v.    Ilarhm, 

3  Beav.  479  ;  Salt  v.  Chattaivay, 
3  Beav.  576 ;  West  v.  Cole,  4  Y.  & 
Coll.  460 ;  Youny  v.  Ilassard,  1 
JoiK.'H  &  Lat.  466  ;  Barry  v.  Hard- 
ing, ibid.  475 ;  Att.-Gen.  v.  South- 
gate,  12  Sim.  77 ;  Shallcross  v. 
Wright,  12  Boav.  505;    Robinson  y. 


Governors  of  London  Llospital,  10 
Hare,  19.  See  also  Falkner  v. 
Grace,  9  Hare,  282  ;  Lord  v.  Wight- 
wick,  1  Drewr.  576;  Tatlock  v. 
Jenkins,  Kay,  654;  Bentley  v.  Old- 
fieU,  19  Beav.  225,  228 ;  Simmons 
V.  Rose,  21  Beav.  37  ;    6  De  G.  M. 

6  G.  411  ;    Allan  v.    Gott,  L.   E. 

7  Ch.  439. 

(a)  Boughton  v.  Boughton,  1  H. 
L.  C.  406 ;  Blann  v.  Bell,  5  De  G. 
&  Sm.  658  ;  Tidd  v.  Lister,  3  De  G. 
M.  &  G.  857;  Tench  v.  Cheese,  6 
De  G.  M.  &  G.  453. 

{b)  Allan  v.  Gott,  L.  E.  7  Ch. 
439. 

(c)  Elliott  v.  Dearsley,  16  C.  D. 
322;  Re  Boards,  [1895]  1  Ch.  499. 
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Therefore  a  general  charge  of  particular  legacies  on  the  whole  charge  of 
real  and  personal  estate  will  not  be  allowed  to  operate  as  a  real  and  per- 
charge  in  derogation  of  such  specific  devise  or  legacy  [d).  •'^°^^^^  estate. 

The  expression  in  a  Will  "  all  my  just  debts  "  includes  all  the  "  All  my  just 
testator's  debts  whenever  and  wherever  contracted,  and  therefore  in"-  of. 
includes  a  debt  contracted  by  him  after  the  making  of  the  Will, 
and  contracted  in  a  country  other  than  that  of  his  domicil,  and 
secured  upon  property  in  that  country  {e) . 


SECTION  II. 

Of  Marshalling  the  Assets  in  favour  of  Creditors  and 
Legatees. 

It  is  a  general  principle  of  equity,  that  if  a  claimant  has  two 
funds  to  which  he  may  resort,  a  person,  having  an  interest  in 
one  only,  has  a  right  to  compel  the  former  to  resort  to  the  other ; 
if  that  is  necessary  for  the  satisfaction  of  both  (_/').  This  prin- 
ciple is  not  confined  to  the  administration  of  tlie  estate  of  a 
person  deceased,  but  applies  wherever  the  election  of  a  party 
having  two  funds  will  disappoint  the  claimant  having  the  single 
fund :  And  accordingly,  a  Court  of  Equity  will,  if  necessary, 
control  that  election,  and  comjjel  the  one  to  resort  to  that  fund, 
which  the  other  cannot  reach  {g) .  But  the  more  general  practice 
is,  to  protect  the  claimant  on  the  single  fund  by  marshalling  the 
assets. 

Thus  if  the  deceased  died  before  the  passing  of  the  stat.  In  favour  of 
3   &  4  Will.  IV.  c.  104(A),  i.e.,  before   the  29th  of  August, 


creditors. 


(fZ)  Spong  V.  Bpong,  1  Dow.  &  C.  («)  Maxwell  v.  Maxivell,  L.  E.  4 

365 ;  ante,  p.  924,  note  (?/).     Con-  II.  L.  506. 

roHv.  C'o«ro«,  7H.L.  C.  168.    See  ^f)Ahlrich    v.    Cooper,    8   Ves. 

also  Mannox  v.  Greener,  L.  E.  14  ggg.   ^.^^  ^_  ^.^^^^^  3  p^  (._  ^^  ^ 

Eq.  456.     "But,  after  all,  it  is  a  ^    ^.^^^   ^^^.   jj^^^^^^^  ^_  Forslau; 

question  of  intention,  and  if  there  ^^  jjare,  93;  Legh  v.  Legh,  15  Sim. 

IS  something  more    or   something  ^3.  .  ^.^^^^^  ^_  ^j^^^^^^  jg  g^^^^  500  . 

other  than  the  mere  fact  of  a  charge  ^,.j^^^  ^_  Seagrim,  20  Beav.  614  ; 

upon  aU  his  lands,  then  we  have  to  ^^,^^^j_  ^_  ^;^^;,„^^  2  Hemm.  &  M. 

consider  from  the  whole  Will  what  , -^ 

is   the  intention  which  we  are  to  ,  ,  ^      ^     , ,    rr,      ^    -n.      no 

,4.  -T    +    4    XI     .     .  .      „           T      1  y)  See  Fonbl.  Treat.  Eq.  B.  3, 

attribute  to  the  testator     : /)er  Lord  y^              +    r  ■\ 

HerscheU   in   Bank   of   Ireland   v.  •     >    ■    >            w* 

McCarthy,  [1898]  A.  C.  181,  185.  {h)  See  ante,  p.  1313. 
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1833,  and  there  were  creditors  of  the  deceased  by  specialty, 
and  creditors  hy  simple  contract,  and  tlie  specialty  creditors, 
instead  of  resorting  to  the  real  assets,  which  they  alone  could 
reach,  proceeded  against  the  personal  estate,  to  the  exclusion  of 
the  simple  contract  creditors,  who  had  no  other  fund,  a  Court  of 
Equity  would  marshal  the  assets  by  permitting  the  simple 
contract  creditors  to  stand  in  the  place  of  the  specialty  creditors 
against  the  real  assets,  so  far  as  the  latter  should  have  exhausted 
the  personal  (/)  :  And  the  rule  was  the  same  with  respect  to  real 
assets  devised,  as  those  descended  (/.•). 

So  in  the  case  of  A/drich  v.  Cooper  (/),  the  testator  died  seised 
of  freehold  and  copyhold  estate,  both  of  which  were  subject  to 
mortgage  :  The  personal  estate  was  exhausted  in  j)ayment  of  the 
mortgage  and  of  two  bonds  upon  which  the  testator  was  indebted 
to  the  mortgagee :  And  Lord  Eldon  held,  that  the  simple 
contract  creditors  were  entitled  to  stand  in  the  place  of  the 
mortgagee  pro  tcuito,  against  both  the  freehold  and  copyhold 
estate.  So  in  another  case  (w?),  the  specialty  creditors  of  a 
deceased  mortgagor  of  copyhold  and  freehold  estate  were  allowed 
to  stand  in  the  place  of  the  mortgagee  against  the  copyholds,  to 
the  extent  of  the  sum  which  the  mortgagee  had  received  from 
the  freehold  estate  {)i). 


(j)  But  they  shall  not  stand  in  to  a  judgment  creditor  until  he  has 

the  place  of  the  specialty  creditors  obtained  a  charge  by  getting  the 

as  to  the  interest  which  would  have  land  delivered  in  execution,  and  by 

accrued  on  the   specialty  debts  if  registering  the  writ  or  order  affect- 

they    had    remained     unsatisfied  :  ing  the  land  in  pursuance  of  the 

Cradock  v.  Piper,  15  Sim.  301.  Land     Charges     Eegistration    and 

fl^  Q  11  ^11       .   T?  PT,  Searches  Act,  1888. 

(/i-)  Selhii  V.   hdhij,   4  Eviss.   Ch. 

C.  341.     So  covenantees,  who  claim  (/)  8  Yes.  381,  overruling  liobin- 

under  a  merely  voluntary  covenant,  son  v.  Toitge,  1  P.  Wms.  679,  note. 

have  been  held  entitled,  as  against 

,     .  i.       i      1    •      J.1        1  £  (in)  (iwynne  v.  Edwards,  2  Euss. 

devisees,  to  stand  m  the  place  oi  ^    '         ^ 

,  11  1,       ,    ,  Ch.  C.  289,  ill  notis. 

mortgagees,    who    have   exhausted 

the  fund  provided  by  the  testator  {u)  The  specialty  creditors  could 

for  the  jiayment  of  debts ;  Lornas  v.  not    otherwise    have    reached    the 

Wrifj/d,  2  M.  &  K.  709;   Hales  v.  copyhold;  for  copyhold  estates  pre- 

Co:r,  32  Bcav.  118.     But  the  assets  vious   to  the  passing  of  the   stat. 

will    not    bo    marshalled     against  3  &  4  Will.  IV.  c.    104  (see  ante, 

judgment  creditors:  Sharpe  v.  Lord  p.  1313),  were  not  liable  either  at 

Scarhorowjh,    4   Ves.    538.      Now,  law  or  equity  to  the  testator's  debts, 

however,  it  would   seem   that  the  further  than  he  had  subjected  them 

Courts  would  not  give  any  priority  thereto. 


lesratee. 
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Again,  if  the  vendor  of  an  estate,  the  contract  for  which 
was  not  completed  in  the  lifetime  of  the  testator,  who  was  the 
purchaser,  is  afterwards  paid  his  purchase-money  out  of  the 
personal  assets,  the  simple  contract  creditors  of  the  testator  shall 
stand  in  the  place  of  the  vendor,  with  respect  to  his  lien  on  the 
estate  sold,  against  the  devisee  of  that  estate  (o) . 

Formerly  there  was  a  doubt  {p)  as  to  how  far  this  principle 
of  equity  could  be  applied  to  prevent  a  secured  creditor  from 
proving  under  a  decree  in  a  creditor's  suit  for  the  full  amount 
of  his  debt,  but  now  this  question  cannot  arise,  since  by 
the  Judicature  Act,  1875,  s.  10,  the  rules  of  bankruptcy  on 
this  point  are  imported  into  the  administration  by  the  Court  of 
insolvent  estates  {q). 

A  similar  equity  will  be  extended  in  favour  of  legatees  :  In  faA'om-  of 
Thus  where  a  specialty  creditor,  who  has  a  general  lien  on 
the  real  estate,  as  a  creditor  by  bond  in  which  the  deceased 
bound  himself  and  his  heirs,  receives  satisfaction  out  of  the 
personal  estate,  and  thereby  exhausts  it  so  as  to  leave  nothing 
for  the  payment  of  legacies,  a  legatee  shall  stand  in  the  place 
of  such  specialty  creditor  as  against  the  real  assets  which  have 
desce)ided  to  i\\e  hQiv {)•) .  "In  the  case  of  legatees,"  said  Lord 
Eldon,  in  AldricJi  v.  Cooper  {■s),  "against  assets  descended,  a 
legatee  has  not  so  strong  a  claim  to  this  species  of  equity  as  a 
creditor :  but  the  mere  bounty  of  the  testator  enables  the 
legatees  to  call  for  this  species  of  marshalling  ;  that  if  those 
creditors,  having  a  right  to  go  to  the  real  estate  descended, 
will  go  to  the  personal  estate,  the  choice  of  the  creditors 
shall  not  determine  whether  the  legatees  shall  be  paid  or 
not." 

(o)  Selby  v.  Selby,  4  Euss.  Ch.  C.  testator  is  a  mortgagee  of  the  real 

336.  estate,   as  to   wliicli  there  was  an 

(p)  Oreenwood  v.  Taylor,  1  Euss.  intestacy,  and  also  a  legatee  under 

&  M.   185;  Mason  v.  Bogy,  2  M.  &  his  Will,  he  is  not  bound  to  satisfy 

Cr.  443.  the  mortgage  debt  out  of  the  first 

{q)  See    Bankruptcy    Act,    1883  sufficient   sum  of    personal   assets 

(46  &  47  Vict.  c.  52),  2nd  Sched.  that  comes  to  his  hands,  the  reason 

rules  9 — 11,  and  ante,  p.  759.  being,  that  if  he  were  compelled  to 

(r)  Boivarnan     v.     Reeve,     Free.  do   so,    and   thus   to    exhaust  the 

Chanc.  578;  Lidl-ins  v.  Leigh,  Cas.  personal  estate,  he  would  be  entitled 

temp.  Talb.  54 ;  Hauhy  v.  Roberts,  to  come  against  the  real  estate  to 

Ambl.   128;  ci.  Re  Smith  [1899],  1  the    extent    to    which  the   legacy 

Ch.    365,    disapproving    Smith    v.  remained     unsatisfied:     Binns    v. 

Smith,   10   Ir.    Ch.    Eep.    89,    461.  Nicholls,  L.  E.  2  Eq.  256. 
Therefore  where  the  executor  of  a  (s)  8  Yes.  396. 
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And  on  the  same  principle  it  seems  to  be  clear,  that  if, 
since  the  passing  of  the  stat.  3  &  4  AVill.  IV.  c.  104  (0,  by 
which  the  real  estate  is  made  liable  to  simple  contract  debts,  a 
simple  contract  creditor  should  receive  satisfaction  out  of  the 
personal  estate  and  thereby  exhaust  it,  the  legatees  would  be 
allowed  to  stand  in  his  place  against  the  real  assets  which  have 
descended. 

But  where  the  real  estate  does  not  descend  to  the  heir,  but  is 
devised  to  a  stranger,  or  to  the  heir  taking  as  devisee  {n),  the 
assets  are  not  marshalled  in  favour  of  general  legatees,  so  as  to 
throw  the  creditors  on  the  real  assets  devised  {x) .  And  this  rule 
is  not  confined  to  specific  devises  of  land,  but  extends  to  lands 
which  pass  under  a  residuary  devise  {//).     If,  indeed,  the  lands 


(t)  Ante,  p.  1313. 

(u)  See  the  MS.  note  of  Serjeant 
Hill,  in  Blunt's  edition  of  Ambler, 
p.  383,  on  the  question  whether  a 
devise  of  land  to  the  heir,  which 
is  void  as  to  passing  the  estate, 
shall  not  exempt  the  lands  from 
the  legatees'  right  to  stand  in  the 
place  of  specialty  creditors.  It 
has  been  held  by  Sir  L.  Shadwell, 
V.-C,  that  since  the  stat.  3  &  4 
WiU.  IV.  c.  106  (Act  for  the  Amend- 
ment of  the  Law  of  Inheritance), 
wherever  there  is  a  devise  to  the 
heir,  he  must  be  considered  to  all 
intents  and  purposes  as  taking  by 
devise  and  not  by  descent;  for 
the  third  section  of  that  statute 
(whereby  it  is  provided  that  when 
any  land  shall  have  been  devised 
by  any  testator  who  shall  die  after 
December  31st,  1833,  to  his  heir, 
such  heir  shall  be  considered  to 
have  acquired  the  land  as  devisee 
and  not  by  descent)  is  not  to  be 
considered  as  relating  exclusively 
to  the  law  of  inheritance,  but  has 
also  application  with  regard  to 
assets:  Htrickldud  v.  Strickland,  10 
Sim.  374.  And  even  in  cases  where 
the  testator  died  before  December 
31st,  1833,  so  as  not  to  bo  within 
the  operation  of  this  Act,  the  estates 


devised  to  the  heir  are  not  in  equity 
to  be  applied  to  the  payment  of  the 
testator's  debts  in  priority  to  other 
parts  of  his  estate  devised  to  other 
persons :  Biederraan  v.  Seymour,  3 
Beav.  368.  As  to  having  the  per- 
sonal estate  aj^plied  in  exoneration 
of  the  I'eal,  see  ante,  p.  1315  et  seq. 

(x)  Clifton  V.  Burt,  1   P.  Wms. 
678  ;    Scott  V.    Scott,   Ambl.    383 
Hanby     v.     Fisher,     Ambl.     128 
Keeling  v.    Broivn,    5    Ves.    359 
Aldrich  V.  Cooper,  8  Yes.  397. 

(y)  Mirehouse  v.  Scaife,  2  M.  & 
Cr.  695.  But  it  must  be  remem- 
bered that,  notwithstanding  sect.  24 
of  the  Wills  Act,  a  residuary  devise 
is  still  specific,  and  therefore  a 
general  pecuniary  legatee  has  no 
right  to  have  the  assets  marshalled 
as  against  the  residuary  devisee 
Hensman  v.  Fryer,  L.  E.  3  Ch.  420 
Oihbins  V.  Eyden,  L.  R.  7  Eq.  371 
Lancefield  v.  Igyulden,  L.  E..  10  Ch. 
136  ;  the  effect  of  which  would  be 
to  throw  the  whole  deficiency  of 
the  pecuniary  legacy  on  the  de- 
vised estate.  It  will  be  seen, 
however,  that  Lord  Chelmsford,  in 
JLensman  v.  Fryer,  whilst  deciding 
that  the  pecuniary  legatee  had  no 
right,  by  marshalling  in  the  sense 
above  mentioned,  to  throw  upon 
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devised  are  cJtargcd  with  debts,  the  assets  will  be  marshalled ;  for 
lands  so  charged  are  applicable  to  the  payment  of  debts  before 
general  pecuniary  legacies  (s). 

With  respect  to  specific  legatees,  the  assets  shall  be  so  far 
marshalled  against  the  specific  devisees  of  real  estate,  upon 
failure  of  the  general  personal  estate,  that  the  devisee  and 
specific  legatee  shall  each,  in  proportion  to  their  respective  gifts, 
contrllmte  to  the  payment  of  the  specialty  debt  {(i). 

Before  the  passing  of  Locke  King's  Act  and  the  Acts  amend- 
ing it,  much  discussion  occurred  as  to  the  rights  of  general 
legatees  in  cases,  where  a  creditor  having  a  specific  lien  on  the 
real  estate  resorted  to  the  personalty,  to  have  the  assets  mar- 
shalled against  real  assets,  and  also  as  to  the  law  in  the  case  of 
a  vendor  having  an  equitable  lien  for  unpaid  purchase-money. 


the  devisee  the  whole  cleQciency, 
yet  decided  that  the  residuary  real 
estate  devised  and  the  pecuniary 
legacies  were  respectively  liable  to 
contribute  to  the  debts  of  the  tes- 
tator, which  his  general  personal 
estate  was  insufficient  to  satisfy, 
^ro  rata.  But  this  decision  is 
contrary  to  the  settled  rule  that 
personal  estate  not  specifically  be- 
queathed must  be  first  applied  in 
payment  of  debts  before  the  real 
estate  which  passes  under  a  re- 
siduary devise  can  be  resorted  to, 
and  accordingly  has  not  been  fol- 
lowed: Collins  V.  Lewis,  L.  R. 
8  Eq.  708  ;  Dwjdale  v.  Dugdale, 
L.  E.  14  Eq.  234  ;  Tomkins  v.  Cvlt- 
hurst,  1  C.  D.  626 ;  Farquliurson  v. 
Floyer,  3  C.  D.  109. 

(2)  Foster  v.  Cook,  3  Bro.  C.  C. 
347  ;  Piittrson  v.  Scott,  1  De  G.  M. 
&  G.  531 ;  Surtees  v.  ParTcin,  19 
Beav.  406;  Re  Stokes  (1892),  67 
L.  T.  223  ;  Be  Salt,  [1895]  2  Ch. 
203;  Be  Boberts,  [1902]  2  Ch. 
834.  The  law  on  this  subject  is 
not  affected  by  the  stat.  3  &  4 
Will.  IV.  c.  104:  Bickardy.  Barrett, 
3  Kay  &  J.  289  ;  Be  Orainger, 
Daioson  v.  Higgins,  [1900]  2  Ch. 
756.     But  general  legatees  cannot 


marshal  the  assets  so  as  to  stand  in 
the  place  of  a  mere  bond  creditor 
against  the  land  devised :  Ante, 
p.  1318,  note  (A-). 

(«)  Ante,  p.  1318;  Long  y.  Short, 

1  P.  Wms.  403;     Tomls  v.   Boch, 

2  Coll.  490 ;  Genu's  v.  Gervis,  14 
Sim.  654.  But  a  testator  may  by 
the  terms  of  his  Will  exclude  this 
rule  if  his  intention  be  clear.  Thus 
in  Buteman  v.  Ilotchkin,  10  Beav. 
426,  where  a  testator  directed  all 
his  debts  in  the  first  place  to  be 
paid  out  of  his  personal  estate, 
except  his  leaseholds,  if  sufficient, 
and  if  not  he  charged  his  real 
estate  therewith,  it  was  held  by 
Lord  Langdale  that  the  specific 
legacies  were  liable  to  the  payment 
of  the  debts  in  priority  to  the  real 
estate.  And  in  Baikes  v.  Boneton, 
29  Beav.  41,  Eonully,  M.  E.,  held 
that  as  between  a  portion  charged 
on  real  estate  and  the  person  to 
whom  the  real  estate  was  devised 
subject  to  the  portion,  the  latter 
alone  was  liable  to  make  good  the 
deficiency  of  the  testator's  general 
personal  estate.  See  also  Be  Saun- 
ders-Davies,  34  C.  J).  482 ;  and  Be 
Baivden,  [1894]  1  Ch.  693. 
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The  general  result  of  the  authorities  was  in  favour  of  the  right 
of  pecuniary  legatees ;  but  it  is  appreliended  that  no  such  dis- 
cussion can  arise  hereafter  in  cases  falling  within  the  operation 
of  the  above  Acts,  since  by  them  the  real  estate  subject  to  the 
lien  is  made  the  primary  fund  for  the  payment  of  the  debts 
secured  by  the  lien ;  and  the  riglit  of  the  pecuniary  legatee,  as 
well  as  that  of  residuary  legatees  and  the  next  of  kin,  to  marshal, 
can  no  longer  be  questioned  (b).  In  lie  Smith  {c),  the  testator 
had  under  the  doctrine  of  Greville  v.  Browne  {d)  charged  pecu- 
niary legacies  on  his  residuary  estate,  and  also  directed  certain 
mortgage  debts  on  specifically  devised  real  estate  to  be  paid  out 
of  the  residuary  estate,  and  the  Court  had  to  consider  what  was 
the  right  of  a  devisee  of  real  estate  cliarged  with  a  moi-tgage 
debt  of  the  testator  to  have  that  debt  paid  out  of  residue  as 
against  the  pecuniary  legatees,  and  the  learned  judge  said : 
"After  Lutkin>i  v.  Leigh  (e),  and  before  Locke  King's  Act,  it 
became  a  settled  rule  in  equity  that  the  pecuniary  legatee  had 
priority  over  the  devisee,  although  the  devisee  was  under  the 
Will  entitled,  as  against  a  residuary  legatee,  to  have  tlie  mort- 
gage debt  paid  off  out  of  residue.  And  if  the  mortgagee,  by 
virtue  and  in  exercise  of  his  rights  as  creditor,  obtained  payment 
of  his  debt  out  of  residue,  it  was  held  that  on  the  doctrine  of 
marshalling  the  legatee  was  entitled  to  stand  in  the  shoes  of  the 
mortgage  creditor  as  against  the  devised  realty."  ....  "The 
effect  of  the  Real  Estate  Charges  Act,  1854,  commonly  known 
as  Locke  King's  Act,  was  to  benefit  the  pecuniary  legatee,  and 
not  to  prejudice  any  rights  he  previously  had  in  equity.  So 
that  if  a  testator  by  his  Will  negatived  the  application  of  the 
Act,  without  directing  that  the  rule  should  not  apply,  then  of 
course  the  rule  had  to  be  applied."  An  order  was  accordingly 
made  giving  priority  to  the  pecuniary  legacies  over  the  mort- 
gage debts. 

Another  instance  of  marshalling  the  assets  in  favour  of 
legatees  occurs  where  one  or  more  legacies  are  charged  on 
the  real  estate,  and  there  is  another  legacy  which  is  not  so 


(6)  For  the  cases  in  which  these  Browne  finiilly  dcoicled  that  where 
questions  were  discussed,  see  the  legacies  are  given  generally,  and 
earlier  Editions  of  this  Work.  there  is  a  gift  of  the  residue  of  the 

(  )  r  18001  1  Oh   ']C5  real  and  personal  estate,  the  legacies 

are  charged  upon  the  entire  residue. 

{d)  7  II.  Jj.   C.  (iS9;   arevi/k'  v.  (f)  Cas.  t.  Tal.  53;  axte,  p.  1317. 
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charged.  There  the  legatee,  whose  legacy  is  not  so  charged, 
shall  stand  in  the  place  of  the  former  legatees,  to  be  satisfied 
out  of  the  real  assets  (ee) . 

It  is  clearly  established  that  the  Court  will  not  marshal  assets 
in  favour  of  a  charitable  bequest,  so  as  to  give  it  effect  out  of 
the  personal  assets,  when  it  would  be  void  by  touching  an 
interest  in  land  (/) . 

It  seems  convenient  in  reference  to  marshalling  to  set  forth  Order  in 
the  order  in  which,  in  the  absence  of  a  contrary  intention  aufh-  ^r^appHed'iij 
ciently  expressed,  assets  are  applied  in  the  payment  of  debts  :        paymeut  of 

(1.)  The   general   or   residuary   personalty,    not    specifically 
bequeathed  or  exonerated  or  exempted  (g). 


(ee)  Bli(jh  v.  Lord  DarnJeij,  2  P. 
Wms.  620  ;  Bonner  v.  Banner,  13 
Yes.  379 ;  2  M.  &  Cr.  700.  There 
is  no  distinction  between  the  case 
of  a  class  of  legacies  and  a  case  of 
individual  legacies;  for  the  Court 
presumes  that  the  testator's  in- 
tention in  charging  the  land  is  that 
all  the  legacies  shall  be  paid  in 
full :  Scales  v.  Collins,  9  Hare, 
656. 

(/)  Robinson  v.  Geldard,  3  Mac. 
&  G.  735,  744,  by  Lord  Truro.  But 
where  the  testator  (so  to  speak) 
marshals  his  own  assets  by  direct- 
ing that  a  charitable  legacy  shall 
be  paid  out  of  pure  personalty,  the 
result  of  such  a  diiection  is  that 
such  legacy  is  paj-able  in  full  out 
of  pure  personalty,  in  priority  to 
other  legacies :  Robinson  \.  Geldard, 
3  Mac.  &  G.  735.  In  this  case  Lord 
Truro  said  that  he  considered  the 
charitable  legacies  so  directed  to  be 
paid  as  being  analogous  to,  if  not 
strictly  identical  with,  demonstra- 
tive legacies.  This  direction,  how- 
ever, does  not  exempt  the  chari- 
table legacy  from  bearing  its  pro- 
portion of  debts,  funeral  and  testa- 
mentary expenses,  as  it  would  do  if 
it  made  the  legacy  strictly  demon- 
strative :  Tempest  v.  Tempest,  7  De 
G-.    M.    &    G.    470  ;     Beaumont    v. 


Oliveira,  L.  E.  4  Ch.  309,  affirm- 
ing the  decision  of  Stuart,  V.-C, 
L.  E.  6  Eq.  534,  See  also 
Re  Somers-Cocks,  [1895]  2  Ch. 
449.  But  it  should  be  noted 
that  in  the  case  of  testators  dying 
after  August  5th,  1891,  attempts  to 
marshal  for  the  benefit  of  a  charity 
are  rendered  unnecessary,  for  by 
sect.  3  of  the  Mortmain  and 
Charitable  Uses  Act,  1891  (54  &  55 
Vict.  c.  73),  impure  personalty  has 
beem  exempted  from  the  provisions 
of  the  Mortmain  and  Charitable 
Uses  Act,  1888  (the  statute  now  in 
force) :  and  by  sect.  3  land  may  be 
assured  by  Will  for  any  charitable 
use,  but  must  be,  excei^t  as  other- 
wise provided  by  the  Act,  sold 
within  a  year  of  the  testator's  death. 
Leaseholds  apparently  fall  within 
the  definition  of  land  in  sect.  3. 
See  Re  Kershaw,  37  C.  D.  674, 
where  the  similar  words  ' '  any  land 
or  other  hereditaments  of  whatever 
tenure,"  in  40  &  41  Vict.  c.  34, 
were  construed  to  include  lease- 
holds. 

{(j)  Manning  v.  Spooner,  3  Ves. 
117;  Harmood  v.  Oylander,  8  Ves. 
124.  As  to  the  primary  liability  of 
mortgaged  or  charged  lands  to  bear 
their  own  charges  by  Locke  King's 
Acts,  see  ante,  p.  1324  et  seq. 
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(2.)  Eeal  estates  appropriated  to,  and  not  merely  charged 

with,  the  payment  of  debts  (/*). 
(3.)  Eeal  estates  descended,  whether  acquired  before  or  after 

the  making  of  the  Will  {i). 
(4.)  Eeal  estates   devised,   charged    with    the    payment    of 

debts  (/.•). 
(5.)  General  pecuniary  legacies  i)ro  rata  (/). 


As  to  tlie  exoneration  of  personal 
estate  as  against  the  heirs  or 
devisees  of  real  estate,  see  ante, 
p.  1329  ei  seq.  The  principle  was 
laid  down  in  Fisher  v.  Fisher,  2 
Keen,  610,  and  followed  by  Wood 
V.  Ordish,  3  Sm.  &  G.  125,  that  as 
between  the  heir-at-law,  the  next 
of  kin,  and  the  residuary  devisees 
and  legatees,  a  lapsed  share  of  real 
and  personal  estate  ought  to  be 
aj^plied  in  the  same  order  as  if  the 
legatee  had  survived :  Byves  v. 
Bijves,  L.  E.  11  Eq.  539.  See  also 
Stead  V.  Hardaker,  L.  E.  15  Eq. 
175;  Blann  v.  Bell,  7  C.  D.  382. 
In  Ooivan  v.  Bronghton,  L.  E.  19 
Eq.  77,  Malins,  Y.-C,  seems  to 
have  considered  that  a  lapsed  share 
of  residuary  personal  estate  should 
exonerate  the  other  shares  and  be 
the  primary  fund  for  the  pajTnent 
of  the  costs  of  an  administration 
suit;  but  the  Vice -Chancellor  in  Be 
Joues,  10  C.  D.  40,  said  that  all  he 
intended  to  decide  in  Oowan  y. 
Brouyhtun  was  that  where  the  re- 
siduary personalty  is  given  to  a 
j)erson  who  dies  in  the  life  of  the 
testator  such  personalty  is  no  less 
the  primary  fund  than  it  would 
have  been  if  the  legatee  had  sur- 
vived. And  the  cases  of  Trethewy 
V.  Helyar,  4  C.  D.  53,  and  FenUm 
V.  Wills,  7  C  D.  33,  are  direct 
authorities  that  what  Malins,  V.-C, 
appeared  to  decide  in  (towan  v. 
Br<)V(jht<m  cannot  be  supported. 

(/()  Mdnniiuj  v.  Sx>ooner,  3  Ves. 


IIV; 
124; 
279. 

(0 

261, 


Ilarmood  v.  Oglander,  8  Ves. 
Phillipa  v.  Parry,   22  Beav. 


Wride  V.  Clarke,  2  Bro.  C.  0. 
note;  Harmood  v.  Oglander, 
uhi  supra  ;  Bow  v.  Bow,  L.  E.  7  Eq. 
414.  See  as  to  real  estate  descended, 
not  as  undisposed  of,  but  through 
forfeiture  by  the  devisee  under  a 
Will,  note  (m),  infra.  Freeholds 
escheating  to  the  lord  are  assets  for 
payment  of  debts,  but  whether  in 
priority  to  or  pari  passu  with  lands 
specifically  devised  is  doubtful  : 
Evans  V.  Broivn,  5  Beav.  114  ; 
Hughes  v.  Wells,  9  Ha.  749;  of. 
also  Prescott  v.  Tyler,  1  Jur.  470 ; 
Magit  v.  Johnson,  2  Doug.  542. 

(A-)  Harmood  v.  Oglander,  ubi 
supra ;  Davis  v.  Topp,  1  Bro.  C.  C. 
524.  A  lapsed  share  so  charged  is 
applied  in  the  same  order  :  Byves  v. 
Byves,  L.  E.  11  Eq.  539. 

(l)  Clifton  v.  Burt,  1  P.  W.  680 ; 
Lord  Chelmsford,  in  Hensman  v. 
Fryer,  L.  E.  3  Ch.  420,  decided  that 
pecuniary  legatees  and  residuary 
devisees  must  contribute  j^^o  rata ; 
but  this  decision  has  not  been  fol- 
lowed. See  ante,  p.  1340  (y).  Kay, 
J.,  in  Be  Bate,  43  C.  D.  600,  seems 
to  have  held  that  the  classification 
of  general  pecuniary  legacies  after 
real  property  devised  charged  with 
debts  is  wrong,  but  this  case  has 
not  been  followed :  Be  Stokes,  67 
L.  T.  N.  S.  223;  Be  Butler,  [1894] 
3  Ch.  250;  Be  Salt,  [1895]  2  Ch. 
203;  Be  Boberis,  [1902]  2  Ch.  834. 
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(6.)  Specific  and  residuary  devises  and  specific  legacies  pro 

rata  (iii). 
(7.)  Real  and  personal  property  which  the  testator  has  power 

to   appoint,   and   which    he    has    appointed,   by   his 

Will(«). 
(8.)  The   wife's  paraphernalia   are  assets  for  her   deceased 
husband's  debts  (o) . 


(m)  Manning  v.  Spooner,  uhi 
supra  ;  Lancefield  v.  Igguldcn,  L.  E. 
10  Cli.  136  ;  Farquharson  v.  Floyer, 
3  C.  D.  109  ;  Tomhs  v.  Roch,  2  Coll. 
490 ;  Jackson  v.  Pease,  L.  R.  19  Eq. 
96.  Demonstrative  legacies  are 
specific  only  so  far  as  the  funds 
approi)riated  to  them  by  the  testator 
are  sufficient  to  meet  them  :  Sellon 
V.  Watts,  9  W.  R.  847.  Real  estate 
which  had  descended  to  a  testator's 
heir-at-law,  not  because  it  was  not 
originally  disposed  of  by  the  Will, 
but  by  reason  of  a  subsequent  for- 
feiture by  the  devisee  under  the 
provisions  of  the  Will,  was  held  not 
liable  to  pay  the  costs  of  an  action 
to  administer  the  testator's  estate 
in  priority  to  specifically  devised 
and  bequeathed  freehold  and  lease- 
hold estates :  Hurst  v.  Hurst,  28 
C.  D.  159  [post,  p.  1679).  It  is  the 
settled  practice  of  the  Chancery 
Division  that  the  costs  of  an 
administration  action  so  far  as 
they  have  been  increased  by  the 


administration  of  the  real  estate 
are  to  be  borne  by  that  estate  :  Re 
Middleton,  19  C.  D.  552 ;  and  this 
practice  has  not  been  altered  or 
affected  by  the  Land  Transfer  Act 
of  1897  :  Re  Jones,  [1902]  1  Ch.  92. 
As  between  real  estate  devised 
charged  with  portions  and  specifi- 
cally bequeathed  personalty  the 
real  estate  must  conti'ibute  in  pro- 
portion to  its  full  value  and  not 
in  proportion  to  its  value  less  the 
amount  of  the  portions  :  Re 
Saunders -Davies,  34  C.  D.  482. 

(n)  Fleming  v.  Buchanan,  3  D. 
M.  &  G-.  976 ;  Holmes  v.  Coghill,  7 
Ves.  499  ;  12  Ves.  206.  As  to  pro- 
perty over  which  married  women 
have  a  testamentary  power,  see 
ante,  p.  1302  (o).  And  as  to  whether 
personal  property  appointed  under 
a  general  power  becomes  legal  or 
equitable  assets,  see  ante,  p.  1306. 

(o)  Parker  v.  Harvey,  4  Bro.  P.  C. 
609;  Ridout  v.  Earl  Plymouth,  2 
Atk.  104. 
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BOOK  THE   SECOND. 

OF  THE  LIABILITY  OF  AN  EXECUTOR  OR  ADMINISTRATOR,  IN 
RESPECT  OF  THE  ACTS  OF  THE  DECEASED  ;  AND  OF 
THP:  liability  of  an  executor  or  ADMINISTRATOR, 
IN  RESPECT  OF  HIS  OWN  ACTS. 

CHAPTER  THE  FIRST. 

OF  THE  LIABILITY  OF  THE  EXECUTOR    OR  ADMINISTRATOR  IN 
RESPECT  OF  THE  ACTS  OF  THE  DECEASED. 

SECTION  I. 

The  general  question  as  to  what  Claims  npon  the  Deceased  survive 
against  the  Executor  or  Administrator. 

In  matters  of  J-  HE  general  rule  has  been  established  from  very  early  times, 
with  respect  to  such  personal  claims  as  are  founded  upon  any 
obligation,  contract,  debt,  covenant,  or  other  duty,  that  the  right 
of  action,  on  which  the  testator  or  intestate  might  have  been 
sued  in  his  lifetime,  survives  his  death,  and  is  enforceable  against 
his  executor  or  adminstrator  {a).     Therefore,  it  is  clear  that  the 

(r/)  Touchst.482;  1  Saund.216(a),  property  of  the  plaintiff  for  relief 

note  (1)  to  WheatJfy  v.  TAine.    It  was  arising  out  of  which  assumpsit  could 

said  by  Willes,  C.  J.,  in  Boilers  v.  have  been  brought  as  in  the  case  of 

Lairrcncc,  Willes,  421,  that  "actions  actions  against  carriers  and  bailees, 

on  the  case  for  all  sorts  of  debts  and  the  executors  of  the  deceased  may 

duties  arc  now  daily  brought  against  be  sued;  that  is  to  say,  the  executor 

executors,  though  this  was  formerly  may  be  sued  on  the  obligation  im- 

doubted.    But  the  law  has  been  now  plied  bylaw   on  which  assumpsit 

so  settled  at  Ifast  150  years."    And  would  have  lain   against  his  tes- 

thcroforo,  notwithstanding  the  rule  tator  :     Phillips    v.    Horn/ray,    24 

actio  ji<rs(>v(tHs  moritur  cinn  prrsoiia,  C.  D.  439  ;   Battltyany  v.  Walford, 

if  an  injury  has  been  done  to  personal  36  C.  D.  269;  Peelhsy,  The  Oswald- 


contract : 


Ch.  I.  §  1.]  LiaUlitfj  of  an  Executor.  1347 

executors  or  administrators  are  answerable,  as  far  as  they  have 
assets,  for  debts  of  every  description  due  from  the  deceased, 
either  debts  of  record,  as  judgments,  statutes,  or  recognizances : 
or  debts  due  on  special  contract,  as  for  rent,  or  on  bonds,  cove- 
nants, and  the  like,  under  seal ;  or  debts  on  simple  contract,  as 
notes  unsealed,  and  promises  not  in  writing,  either  expressed 
or  implied  (/>).  So  an  executor  may  be  sued  by  the  lord  of  a 
manor  for  a  relief  due  from  the  testator  (c) . 

In  the  case  of  Eton  College  v.  Beaiichamp  (d),  there  was  a 
rent  issuing  out  of  lands,  and  the  tertenant  died,  leaving  arrears 
due  to  Eton  College :  And  it  was  decreed  that  though  the 
person  of  the  tertenant  was  not  chargeable  with  the  rent  at  law, 
but  only  the  land  by  way  of  distress,  yet  his  executor  should 
pay  the  arrears  as  far  as  he  had  assets.  So  it  is  said,  that  where 
a  man  binds  himself  and  his  heirs,  and  leaves  real  assets,  the 
heir,  taking  the  profit,  becomes  so  far  a  debtor,  that  his  executor 
shall  be  charged  (e) . 

In  the  case  of  Wilson  v.  Tucker  {f),  an  action  was  sustained 
against  the  executor  of  an  attorney  for  negligence  by  the 
deceased,  in  transacting  the  business  of  the  plaintiff.  Such 
claim  may  be  regarded  as  arising  ex  contractu,  and  as  founded 
on  an  implied  promise  to  exercise  reasonable  care  and  skill  in 
tlie  performance  of  his  duty  as  solicitor  of  the  plaintiff  {g) . 

And  there  is  no  difference  between  a  promise  to  pay  a  debt 
certain,  and  a  promise  to  do  a  collateral  act,  which  is  uncertain, 

twisth'Urhun  District  CouncU, 11^^']  (r)  Wentw.  Off.  Ex.  249,  256, 
2  Q.B.  159  (where  the  alleged  cause  14th  edit.;  Ilenninghajn's  Case, 
of  action  arose  out  of  a  statutory  Dyer,  344,  h.  As  to  the  power  of 
duty) ;  BJackvwre  v.  White,  [1899]  an  executor  or  administrator,  liable 
1  Q.  B.  293  (where  the  cause  of  as  such,  to  the  rent,  covenants,  or 
action  arose  from  a  breach  of  an  agreements  contained  in  any  con- 
implied  contract  to  discharge  the  veyance  on  chief  rent,  or  rent- 
customary  obligation  to  repaii'  a  charge  granted  or  assigned  to  or 
tenement  according  to  the  custom  made  and  entered  into  with  the 
of  the  manor).  And  see  further,  testator  or  intestate,  to  escape 
a,iiioth.Qr^AQ actio persoiudismorititr  future  liability  thereunder,  see  the 
cum  persona,  ante, -p.QOQ  et  seq.,  mv\  provisions  of  Lord  St.  Leonards' 
fost,  p.  1352.  Act,   22   &   23  Vict.   c.   35,   s.   28  ; 

{h)  Bac.  Abr.  Exors.  (P.)  1  Com.  ""^«''  P-  1081. 

Dig.  Admon.  (B.  14).  (/)  3  Stark.  N.  P.  C.  154.     See 

,  X    „.     :r  7  .1       7   .        ^T  ''^Iso    Dittton    V.    Taijleii,    18    Hill, 

(c)  bt,  John  V.   Bawdripp,  Noy,       -jyj-o    90- 

43;  Com.  Dig.  Admon.  (B.  14).  ,  C -ni  4-l  77-7    7     ^      r,.,..,-   , 

'  ^  ^  '  (</)  Bhjth    V.   Fladgate,    [1891]    1 

{<})  1  Chanc.  Cas.  121.  Ch.  at  p.  366  (per  Stirling,  J.). 
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and  rests  only  in  damages,  as  a  promise  by  the  testator  to  give 
such  a  fortune  with  his  daughter,  to  deliver  up  such  a  bond,  &c, : 
For,  wherever  in  those  cases  the  testator  himself  is  liable  to  an 
action,  his  executors  sliall  bo  liable  also  {h). 

It  must  be  observed,  however,  that  certain  forms  of  action  do 
not,  at  the  common  law,  survive  against  the  executor  or  adminis- 
trator, as  will  hereafter  be  shown  in  the  investigation  of  the 
subject  of  remedies  generally  (?)  :  But  other  actions  were  sub- 
stituted in  their  room  upon  the  very  same  cause  which  do 
survive  and  lie  against  the  executor  or  administrator  (/.•) . 

The  executors  or  administrators  so  completely  represent  their 
testator  or  intestate,  with  respect  to  the  liabilities  above 
mentioned,  that  every  bond,  or  covenant,  or  contract  of  the 
deceased  includes  them,  although  they  are  not  named  in  the 
terms  of  it  (/) :  for  the  executors  or  administrators  of  every 
person  are  implied  in  himself  {m). 

In  Haricood  v.  HUUard  (ii),  a  sale  was  to  be  made  of  a  parcel 
of  land,  and  it  was  agreed,  between  the  plaintiffs  and  the 
defendant's  testator,  that  if  it  should  not  produce  a  certain  sum, 
then  they  should  repay  each  other  proportion  ably  to  the  abate- 
ment ;  and  the  defendant's  testator  covenanted  for  himself  and 
his  executors,  to  pay  his  proportion  to  the  plaintiffs,  so  as  the 
plaintiffs  gave  him  notice  in  writing  of  the  said  sale,  by  the 
space  of  ten  days ;  but  it  was  not  said,  that  such  notice  was  to 
bo  given  to  his  executors  or  administrators  :  And  the  whole 
Court  agreed,  that,  as  the  covenant  ran  in  interest  and  charge, 
the  executor  was  bound  to  pay  the  testator's  proportion,  although 
the  notice  was  given  to  the  executor  and  not  to  the  testator. 

It  is  clear,  also,  that  in  many  cases  a  liability  may  accrue 
against  the  executor  or  administrator,  after  the  death  of  the 
testator  or  intestate,  upon  a  contract  made  in  his  lifetime, 
although  the  executor  or  administrator  be  not  named  therein : 
Thus  the  executor  is  liable  upon  a  bond  which  becomes  due,  or 
a  note  payable,  subsequently  to  the  death  of  the  testator  (o) .  So 
where  a  man  covenanted  that  A.  should  serve  B.  as  an  appren- 
tice for  seven  years,  and  died,  it  was  held,  that  if  A.  departed 

{Ji)  Bac.  Abr.  Exors.  (P.)  2.  pp.  239,  243,  Htli  edit.  ;  Bradhmj 

(t)    Post,    Pt.    V.  Bk.    II.    Ch.   I.  V.  Morgan,  1  H.  &  C.  249,  255. 
p.  1828  et  seq.  {m)  By     Lord     Macclesfield     in 

{k)  JIamlly  v.  Trott,  Cowp.  375,  Hgdc  v.  Skinner,  2  P.  Wms.  197. 
by  Lord  Mansfield.  (n)  2  Mod.  268. 

(/)  Wontw.     Off.     Ex.     c.     11,  (o)  Toller,  463. 
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within  the  term,  a  writ  of  covenant  lay  against  the  executor  of 
the  covenantor,  without  naming  him  {p).  So  if  A.  is  bound  to 
build  a  house  for  B.  before  such  a  time,  and  A.  dies  before  the 
time,  his  executors  are  bound  to  perform  this  contract  ((/).  And 
in  cases  of  this  kind  the  executors  will  be  liable  even  where 
the  heir  is  named,  and  the  executors  are  not  named,  in  the 
contract  (r). 

Hence  it  appears  that  executors  or  administrators  more 
actually  represent  their  testator  or  intestate,  than  the  heir  does 
the  ancestor :  for  if  a  man  binds  himself,  his  executors  or 
administrators  are  bound,  though  not  named ;  but  it  is  not  so  of 
the  heir  by  the  common  law,  however  large  an  amount  of  real 
assets  may  have  descended  to  him  (s)  :  but  by  3  &  4  Will.  lY. 
c.  104,  real  estate  of  a  deceased  owner  is  chargeable  with  all 
liabilities  which  may  arise  out  of  obligations  entered  into  by  him 
during  his  life  {f).  And  now  sect.  59  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  provides  that  "A  covenant  and  a 
contract  under  seal,  and  a  bond  or  obligation  under  seal,  though 
not  expressed  to  bind  the  heirs  and  real  estate,  shall  operate  in 
law  to  bind  the  heirs  and  real  estate  as  well  as  the  executors  and 
administrators  and  personal  estate  of  the  person  making  the 
same,  as  if  the  heirs  were  exj)ressed." 

The  proposition,  however,  that  executors  or  administrators  If  contract  is 
are  liable  upon  every  contract  of  the  deceased,  although  they  be  testlitor,  no 

not  named,  must  be  understood  as  not  extending  to  cases  where  lia^biiuy  of 

.  .  executor. 

the  contract  is  personal  to  the  testator  or  intestate :  for  in  such 

instances  no  liability  attaches  upon  the  executors  or  adminis- 


{p)  Bro.  Covenant,  12  Bac.  Abr.  notice  to  B.,  and  required  liim  to 

Exors.  (P.)  1.  execute  a  new  bond,  with  anotlier 

(j)  Quick  V.  Liidhorrow,  3  Bulstr.  surety,  whicli  was  done  :    Then  B. 

30,  by  Coke,  C.  J.     In  the  case  of  died,   and  deficiencies  were  found 

Gordon  v.   Calvert,   2  Sim.  253 ;  4  in  bis  accounts,  subsequent  to  the 

Euss.  Cbanc.  Cas.  581,  A.,.on  taking  notice:    And  it  was  held  that  the 

B.  as  a  clerk,  took  a  bond,  fi-om  executrix   of    the    surety  had    no 

him   and   a   surety,    to  secure  his  equity  to  suj^port  an  injunction  to 

duly  accounting  for   his  receipts  :  restrain  an  action  on  the  bond. 

No  time  was  fixed  for  the  continu-  (r)   WiUiams  v.  Burrell,  1   C.  B. 

ance  of  the  service,  but  it  was  to  be  402. 

determinable  at  the  option  of  either  (s)  Co.  Lit.  209,  a  ;  Wentw.  Off- 
party  :       The    surety    died:       His  Ex.  c.  11,  239,  240,  14th  edit, 
executrix  gave  notice  to  A.  that  she  {t)  Humerus  Devisees'  Case,  2   De 
should  no  longer   consider  herself  Gr.  M.   &  G.  366 ;    ante,    p.    1314, 
liable   on  the   bond:    A.    read  the  note  (,s). 

W.E. VOL.  II.  4  S 
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trators,  unless  a  breacli  was  incurred  in  the  lifetime  of  the 
deceased  {n) .  Thus,  if  an  author  undertakes  to  compose  a  work, 
and  dies  before  completing  it,  his  executors  are  discharged  from 
this  contract :  for  the  undertaking  is  merely  personal  in  its 
nature,  and,  by  the  intervention  of  the  contractor's  death,  has 
become  impossible  to  be  performed  {a).  So  a  covenant  by  a 
master  for  the  instruction  of  his  apprentice  is  personal  to  the 
master,  and  his  executors  are  not  liable  upon  it  (?/) . 

On  a  covenant  that  in  consideration  of  a  weekly  payment  to 
A.  and  his  executors  for  a  term  certain  A.  shall  not  exercise  a 
particular  trade,  the  executors  of  A.  are  not  bound  to  abstain 
from  exercising  it  after  his  death  {z). 

So  it  has  been  said,  that  if  a  lessee  for  years  covenanted  for 
himself  to  repair  the  houses  demised,  omitting  other  words,  he 
is  bound  to  repair  only  during  his  life,  and  the  executors  or 
administrators  are  not  bound  {a).  And  it  has  also  been  said, 
that  if  a  lessor  covenants  for  himself  only,  to  discharge  the  lessee 
of  all  quit-rents  out  of  the  land,  this  covenant  is  only  personal, 
and  will  bind  the  covenantor  only  during  his  life  {h) .  But  if  in 
these   cases  the  words   "  during  the  term "  be  added  in  the 


{u)  Hyde  v.  The  Dean  of  Windsor, 
Cro.  Eliz.  533  ;  Sihoni  v.  Kirkman, 
1  M.  &  W.  418,  423,  per  Parke,  B. 
An  action  for  breacli  of  promise  of 
marriage,  ■where  no  special  damage 
is  alleged,  does  not  sui'vive  against 
tlie  personal  representatives  of  the 
promisor  :  Chamberlain  v.  William- 
son, 2  M.  &  S.  408.  The  special 
damage  which  would  cause  the 
right  of  action  to  survive  m.ust  be 
damage  to  the  property,  and  not  to 
the  poi'son,  of  the  promisee,  and 
must  bo  within  the  contemplation 
of  both  j)arties  at  the  date  of  the 
promise,  and  the  action  can  be 
brought  against  the  executors  for 
Buch  special  damage  only,  and  not 
for  general  damages:  Finlay  v. 
Chirney,  20  Q.  B.  D.  494. 

[r)  Marshall  v.  Broadliurst,  1 
Tyrwh.  349,  by  Lord  Lyndhurst. 
In  Wentworth  v.  Cock,  10  A.  &  E. 
45,  Patteson,  J.,  said  that  there 
was  a  case  at  Liverpool  whore  a 


contract  to  build  a  lighthouse  was 
held  to  be  personal,  on  the  ground 
of  its  being  a  matter  of  personal 
skill  and  science.  So  a  contract  to 
play  a  piano  at  a  concert  has  been 
held  to  be  one  requii-ing  personal 
skill,  and  to  be  conditional  on  the 
conti'actor  being  well  enough  to 
perform :  Rohinson  v.  Davison,  L. 
E.  6  Exch.  269,  274. 

{y)  Baxter  v.  Burfield,  Bott. 
P.  L.  pi.  696,  6th  edit.;  S.  C,  2 
Stra.  1266;  post,  p.  1402. 

{z)  Coohe  V.  Colcraft,  2  W.  Bl. 
856  ;  3  WHs.  380. 

(«)  Touchst.178.  ButseeWentw. 
Off.  Ex.  p.  250,  14th  edit,  contra. 
And  see  now  Conveyancing  and 
Law  of  Property  Act,  1881,  s.  10. 

{h)  Touchst.  178;  Ingeryy.Eyde, 
Dyer,  114,  a.  But  see  Wentw. 
Off.  Ex.  ubi  supra.  And  see  now 
Conveyancing  and  Law  of  Property 
Act,  1881,  s.  11. 
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covenant,  as  on  a  covenant  by  a  lessee  for  bimself  to  repair  tbe 
houses  during  the  term,  or  on  a  covenant  by  a  lessor  for  himself 
to  discharge  the  lessee  of  all  quit-rents  during  the  term  :  in  these 
cases,  it  appears,  the  executors  and  administrators  also  will  be 
charged  after  his  death  (c) . 

In  Wenticorth  v.  Cock  (d),  the  plaintiffs  had  entered  into  an 
agreement  with  one  Cock  to  supply  him  with  a  certain  quantity 
of  slate  immediately ;  and  with  a  certain  other  quantity, 
monthly,  at  a  fixed  price ;  and  with  any  further  quantity, 
monthly,  that  he  might  require :  He  engaged  to  receive  the 
slate,  not  exceeding  200  tons  per  month,  and  the  agreement  was 
to  be  in  force  till  January  1st,  1838 :  An  action  having  been 
brought  against  his  administrator,  for  refusing  to  receive  slate 
sent,  in  pui'suance  of  the  contract,  after  his  death,  and  before 
January  1st,  1838,  it  was  contended  that  the  contract  was 
personal  to  the  deceased,  and  was  not  obligatory  on  his  repre- 
sentatives :  But  the  Court  of  Queen's  Bench  held  that  the 
plaintiff  might  well  sue  the  administrator :  And  Lord  Denman 
said,  it  was  like  any  ordinary  case  of  goods  ordered  by  a 
testator,  which  the  executor  must  receive  and  pay  for :  And 
Littledale,  J.,  observed,  that  the  administrator  was  bound  to 
pay  damages,  out  of  the  assets,  if  he  did  not  take  the  contract 
upon  himself.  In  Cooper  v.  Jarman  {c),  where  a  person  con- 
tracted with  a  builder  to  erect  a  house  on  a  piece  of  freehold 
land  belonging  to  him,  and  died  intestate  before  the  house  was 
finished,  it  was  held  by  Lord  Romilly,  M.  R.,  that  the  heir-at- 
law  was  entitled  to  have  the  house  finished  at  the  expense  of 
the  personal  estate  of  the  intestate. 

But  it  must  be  borne  in  mind  that  the  authority  of  an  agent 
is  revoked  by  the  death  of  his  principal :  consequently  the  agent 
cannot,  generally  speaking,  sue  the  executor  of  the  principal  in 
respect  of  services  as  agent  after  his  death,  though  performed  in 
pursuance  of  a  contract  made  with  him  in  his  lifetime  (/). 
Thus,  in  Campanari  v.  Woodhuni  {g),  where  A.  had  agreed  with 

(c)  Touchst.  178,  482.  See  also  devisee  by  an  independent  title, 
Williams  v.  Burrell,  1  C.  B.  402.  the  latter  could  not,  in  the  absence 

,  ,,         .        „  of  consideration  for  tbe  contract, 

(d)  10  A.  &E.  42.  ,  +1       -u   -IT  w   1      I 
^  ^                                                          have  the    buildings   completed   at 

(e)  L.  E.  3  Eq.  98,  followed  in      the  cost  of  the  personal  estate. 

Be  Bay,  [1898]  2  Ch.  510,  in  which  (/)  As  to  persons  acting  under 

case,    however,    it   was    also    held      powers     of     attorney,     see     ante, 
that  where  a  testator  contracted  to      p.  681  et  seq. 
build  upon  land  belonging  to  the  (^r)  15  0.  B.  400. 

4s2 
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B.  that  he  would  endeavour  to  sell  a  picture  belonging  to  B., 
and  that  if  he  succeeded  in  selling  the  same,  B.  sliould  pay  him 
100/. ;  and  B.  died  before  his  picture  was  sold ;  it  was  held 
that  A.  could  not  recover  the  100/.  from  B.'s  executor. 

It  must  here  be  observed,  that  in  the  case  of  Perrot  v. 
Austin  (h),  it  is  said  to  have  been  resolved  by  the  Court  that  if 
one  covenants  that  his  executors  shall  pay  10/.,  no  action  lies 
for  this  against  them.  But  Lord  Mansfield,  in  Plumer  v. 
Marchanf  (?),  said  that  Perrot  v.  Austin  was  an  extraordinary 
case,  and  there  is  a  query  in  the  very  report  (k) .  And  in  Poicell 
Y.  Graham  (/),  it  was  held  that  an  action  might  be  sustained 
against  an  executor,  upon  a  promise  by  the  testator,  that  his 
executor  should  pay  to  the  plaintiff  the  sum  of  20/.  in  con- 
sideration that  the  plaintiff  would  continue  in  the  service  of  the 
testator  till  his  death  ;  and  that  it  was  not  necessary  to  aver  any 
promise  by  the  executor  to  pay  it. 
In  matters  of  With  regard  to  the  liability  of  an  executor  in  respect  of  the 
tortious  acts  of  the  deceased,  it  was  a  principle  of  the  common 
law,  that  if  an  injury  was  done  either  to  the  person  or  property 
of  another,  for  which  damages  only  could  be  recovered  in  satis- 
faction, the  action  died  with  the  person  by  whom  the  wrong  was 
committed  (m)  :  and  at  this  day  (unless  the  case  falls  within  the 
statute  3  &  4  Will.  lY.  c.  42,  s.  2,  hereafter  to  be  mentioned)  (n), 
where  the  cause  of  action  is  founded  upon  any  malfeasance  or 
misfeasance,  is  a  tort,  or  arises  e.v  delicto,  such  as  trespass  for 
taking    goods,    &c.,   trover,   false   imprisonment,    assault   and 

(7i)  Cro.  Eliz.  382.  Randall  v.  Ricjlij,  4  M.  &  W.  132, 

(i)  3  Burr.  1383.  per  Parke,  B. ;  smd  Ex  parte  Tindal, 

(A-)  In  fact  it  appears  from  the  8  Bing.  402;  *S'.  C,  1  M.  &  Scott, 

statement  of  the  case  in  Wentw.  607,     where    Tindal,    C.    J.,    and 

Off.  Ex.  p.  250,  14tli  edit.,  that  the  Littledale,      J.,      expressed     their 

decision   of  Perrot  v.   Austin   was  opinion,  in  which  Lord  Brougham 

merely  as  to  the  form  of  action.  concurred,  that  ii  a  man  covenants 

"In  some  cases,"  says  that  author,  that  his  executors  shall  pay  a  sum 

"  no   action   of  debt  lieth  upon  a  of    money    after    his    death,    this 

covenant  to   pay  money ;  as  if  A.  creates  a  debt  just  as  much  as  if 

covenant  that  his   executor    shall  he  himself  had  covenanted  to  pay 

within  a  year,  or  such  a  time  after  it. 

his  death,  pay  10/.  to  B.  ;  now  for  (/)  7  Taunt.  580. 

that  no  action  of  debt  was  main-  [m)  1  Saund.  216,  a,  note  (1)  to 

tainablo  against  A.  himself ,  it  lieth  W heathy  y .  Lane  ;    Kirk  y.   Todd, 

not  against  his  executor,  but  only  21    C.   D.   484,    489;    Be  Duncan, 

an  action  of  covenant;  as  was  hold  [1899]  1  Ch.  387. 

in   the  lato   Queen's  time."      See  {n)  Post,  p.  1361. 
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battery,  slander,  deceit,  diverting  a  watercourse,  obstructing 
lights,  and  in  many  other  cases  of  the  like  kind,  where  the 
declaration  imputes  a  tort  done  either  to  the  person  or  property 
of  another,  and  the  plea  must  be  not  guilty,  the  rule  is  actio 
personalis  moritiir  cum  persona ;  and  iP  the  person  by  whom  the 
injury  was  committed  dies,  no  action  of  that  kind  can  be  brought 
against  his  executor  or  administrator  (o).  But  the  case  is 
different  where  the  act  is  not  a  mere  tort,  but  is  a  breach  of  a 


(o)  1  Saund.  216,  a,  note(l).  An 
action  for  compensation  for  losses 
occasioned  by  misrepresentations 
contained  in  a  j)rospectus  of  a  com- 
pany is  like  an  action  at  la-w  for 
deceit,  and  is  therefore  of  a  per- 
sonal character,  and  the  estate  of  a 
deceased  director  not  being  alleged 
and  proved  to  have  received  benefit 
from  the  deceit,  his  executors  can- 
not be  made  liable  to  compensate 
the  j)erson  who  asserts  that  he  has 
been  injured  by  it ;  Peek  v.  Ourney, 
L.  E.  6  H.  L.  377.  And  though 
there  is  a  decree  against  the  de- 
ceased defendant  for  damages,  yet 
if  he  die  before  they  have  been  as- 
certained, the  action,  being  one  of 
tort,  dies  at  the  moment  of  his 
death,  and  the  proceedings  cannot 
be  continued  against  the  personal 
representatives  of  the  deceased  : 
Davoreny.-Wvotton,  [1900]  1  I.  E. 
273.  Similarly,  whei'e  certain 
worthless  shares  were  bought  from 
a  testator,  the  purchaser  was  held 
not  entitled  to  prove  against  his 
estate  in  an  administration  action 
for  damages  for  the  testator's  mis- 
representation, the  claim  being  for 
unliquidated  damages,  and  not  for 
the  recovery  of  any  asset  which  the 
plaintiff  could  claim :  Re  Duncan, 
[1899]  1  Ch.  387.  In  the  case  of 
Neiv  Sombrero  Phosphate  Co.  v. 
Erlanger,  5  C.  D.  73  (affd.  3  App. 
Cas.  1218),  the  estate  of  a  deceased 
member  of  a  syndicate  was  held 
liable  on  the  ground  that  he  was  a 


partner,  and  that  the  action  there- 
fore did  not  die  with  him.  See  as 
to  form  of  defence  in  actions 
against  a  partnership,  where  one 
of  the  partners  has  died  after  writ 
and  appearance,  Ellis  v.  Wadeson, 
[1899]  1  Q.  B.  714;  and  cl.  Phillips 
V.  Homfray,  24  C.  D.  439,  and  Re 
Shephard,  43  C.  D.  131,  with  regard 
to  the  case  of  the  death  of  a  j^artner 
after  judgment  has  been  obtained 
against  the  partnership.  Nor  can 
the  executors  of  a  deceased  director 
be  made  liable  in  any  proceeding 
which  is  of  the  nature  of  an  action 
of  negligence  {e.g.,  where  it  is 
sought  to  charge  them  for  loss  be- 
yond the  amount  of  the  money 
placed  in  the  directors'  hands) : 
Overend,  Gurney  &  Co.  v.  Ourney, 
L.  E.  4  Ch.  701 ;  L.  E.  5  H.  L.  480. 
It  has  been  held  that  the  executors 
of  a  deceased  director,  not  being 
officials  of  a  company,  cannot  be 
proceeded  against  by  summons 
taken  out  under  the  provisions  of 
the  25  &  26  Vic.  c.  89,  sect.  165 
(Companies  Act,  1862) :  Re  British 
Guardian  Life  Assurance  Co.,  14 
C.  D.  335,  following  Feltom's  Exe- 
cutors' Case,  L.  E.  1  Eq.  219. 
Whether  the  maxim,  "  Actio  per~ 
sonalis,"  &c.,  applies  in  the  case  of 
a  deceased  director  who  may  have 
incurred  liability  under  sect.  3  of 
the  Directors'  Liability  Act,  1890, 
qucere :  see  Frankenburg  v.  Great 
Horseless  Carriage  Co.,  [1900]  1 
Q.  B.  504. 
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quasi  contract,  where  the  claim  is  founded  on  breach  of  a  fiduciary 
relation,  or  on  failure  to  perform  a  duty  {p). 

Accordingly,  no  action  lies  against  an  executor  or  adminis- 
trator on  a  penal  statute  {q) .  So  if  a  man,  served  with  a 
siihpcena,  and  having  had  his  expenses  tendered  to  him,  neglects 
to  appear  as  a  witness,  and  dies,  no  action  lies  against  his 
executor  or  administrator  (r).  Again,  if  a  sheriff,  gaoler,  or 
keeper  of  a  prison,  suffered  one  in  execution  for  debt  or  damages 
to  escape,  though  hereby  the  party,  at  whose  suit  the  execution 
was,  was  entitled  not  only  to  an  action  upon  the  case  against 
such  officer  by  the  common  law,  but  also  to  an  action  of  debt 
by  the  statutes  Westm.  2,  and  1  Eich.  II,  c.  12  ;  yet  if  the 
ofiicer  died,  no  action  lay  against  his  executor  for  the  same; 
because  the  suffering  the  escape  was  a  wrong  of  the  nature  of  a 
trespass  {s).  So  at  the  common  law,  if  a  man  was  appointed 
executor,  and  committed  a  devastaint  and  died,  the  executor  of 
such  executor  was  not  liable  for  the  devastavit^  upon  the 
principle  that  it  was  a  personal  tort  in  his  testator,  which  died 
with  the  person  {t).  But  now,  by  the  statute  30  Car.  II.  c.  7, 
explained  and  made  perpetual  by  4  &  5  Will.  &  Mary,  c.  24, 
s.  12,  the  executors  or  administrators  of  any  executor  or  ad- 
ministrator, whether  rightful  or  of  his  own  wrong,  who  shall 
waste  or  convert  to  his  own  use  the  estate  of  his  testator  or 
intestate,  shall  be  liable  and  chargeable  in  the  same  manner 
as  their  testator  or  intestate  would  have  been  if  he  had  been 
living  (m). 

(p)  Concha  v.  Murrteta,  40  C.  D.  Wentw.  Off.  Ex.  254,   14tli  edit. ; 

at    p.    553    (per    Cotton,   L.    J.);  Berivick  v.  Andrews,  Lord  Eaym. 

Peebles  v.  The   Osivaldtiuistle  Urban  973,    by  Lord  Holt ;    Hambly    v. 

District  Council,  [1896]  2  Q.  B.  159  Trott,    1    Cowp.    375  ;     1    Saund. 

(where  the  alleged  cause  of  action  216,  a,   note  (1).      But  debt  lies 

arose  out  of  a  statutory  duty  to  the  against  the  executors  of  a  sheriff, 

deceased) ;  7i/^i/iv.  i'Vnf/y«i<',  [1891]  &c.,    upon    a    judgment   obtained 

1  C'h.  3(36  (where  the  claim  arose  out  against  the  testator  for  an  escape, 

of  negligence  of  a  solicitor).  See  post,  p.  1367. 

(y)  Wentw.  Off.  Ex.  255,    14th  ^*^  ^'''   ^''''"'     ^"'^^"'^    ^"'''    ^ 

AijL  Leon.   241;    Browne  v.   Collins,    1 

.  Ventr.  292.     But  he  was  liable  in 

^  '          '  equity :    Price  v.  Morgan,  2  Chanc. 

(s)  Anon.   Dyer,   271,  a;    Whit-  Gas.  217. 

acres    v.     Onsley,    Dyer,    322,    a;  (u)  1    Saund.    219,    d,    note    to 

Perlcinson    v.    Oil  ford,     Cro.    Car.  Wheatley     v.    Lane;     Coivard    v. 

640;  Bro.  Escape,  28  Exors.  100;  Gregory,  L.  E.   2  C.  V.   153.     In 

Execution,     86     Parliament,    80;  tho  case  of  Hammond  v.  QatUffc, 
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In  some,  however,  of  the  cases  above  mentioned,  a  remedy  in  some  cases 
might  be  had  against  the  executor  or  administrator  in  another  beXi/i™^^ ' 
form :  Thus,  although,  at  the  common  law,  an  action  of  another  form : 
trover  upon  a  conversion  of  the  testator  dies  with  him,  yet 
if  the  goods,  &c.,  taken  away,  continue  still  in  specie,  in  the 
hands  of  the  executor  or  administrator  of  the  wrong-doer, 
replevin  or  detinue  will  lie  against  such  executor  or  adminis- 
trator to  recover  them  back  {x)  :  or  trover,  laying  the  conver- 
sion to  have  been  by  the  executor  (//)  :  or,  in  case  they  are_  sold, 
an  action  for  money  had  and  received  to  recover  their  value  (s). 
Again,  an  action  on  the  custom  of  the  realm  against  a  common 
carrier  is  for  a  tort  and  supposed  crime ;  and  the  plea  is  not 
guilty  ;  therefore,  at  the  common  law,  it  will  not  lie  against 
the  carrier's  executors  :  But  an  action  of  assianpsit  will  lie  against 
them,  upon  the  very  same  cause  («).  So  if  a  man  take  a  horse 
of  another,  and  bring  him  back  again,  an  action  of  trespass  will 
not  lie,  at  the  common  law,  against  his  executor,  though  it 
would  against  him  :  but  an  action  for  the  use  and  hire  of  the 
horse  will  lie  against  the  executor  {b).  So  if  a  man  deals  as 
agent  for  another  without  authority,  his  executor,  though  he 
cannot  be  sued  for  the  tort,  may  be  made  liable  for  breach  of  an 
implied  warranty  of  authority  (c). 

So  in  the  case  of  Perkinson  v.  Gilford  (d),  debt  was  brought 

Andr.  254,  the  Court  were  strongly  375,  by  Lord  Mansfield, 
inclined  to  be  of  opinion   that  an  (c)   Collen  v.  JVriyht,  7  E.  &  B. 

executor  de  son  tort  of  an  executor  301 ;  S.  C.  in  Error,  8  E.  &  B.  647. 

de  son  tort  is  not  liable  at  common  Cf.   Halhot  v.  Lens,   [1901]   1    Ch. 

law  for  a  devastavit  committed  by  344.     A  piibHc   servant  acting  on 

the  first ;    and  that  such  an  exe-  behalf  of  the  Crown  is  not,  however, 

cutor  is  not  within  the  statute  of  liable  in  such  a  case  for  a  breach  of 

Car.  II.  ;    because   (as  Probyn,  J.,  imi^Hed    warranty    of     authority: 

said)  in  the  first  part  of  the  Act  Dunn  v.  Macdonald,  [1897]  1  Q.  B. 

executors  de  son  tort  are  not  named,  401,   555  ;    nor  therefore  could  his 

though  afterwards  they  are  expressly  executor  be  sued  for  such  breach, 

mentioned.  Though  the   executor   of  an  inn- 

(cc)  Le  Mason  v.  Dixon,  W.  Jones,  keeper  cannot  be  sued  in  tort  for 

173,  174;  1  Saund,  217,  note  (1).  the  loss  of  a  guest's  goods  (imless 

(?/)  Humbly  v.  Trott,  1  Cowp.  373.  under  stat.  3  &  4.  Will.  IV.  c.  42, 

(z)    Ibid.    377  ;     1    Saund.    217,  s.  2,  post,  p.  1361),  he  may  be  sued 

note  (1).  on  an   iia-plied  assumpsit :  Morgan 

{a)  Cowp.   375,  by  Lord  Mans-  v.  Havetj,  2  Post.  &  P.  283;  6  H.  & 

field;    S.  P.  by  Sir  J.  Mansfield,  N.  265.    Ci.  Robb  v.    Green,  [1895] 

C.  J.,  in  Poivell  v.  Laijton,  2  New  2  Q.  B.  1,  315. 
Eep.  370.  [d)  Cro.    Car.    539.      Where    an 

[b)  Ilambhj    v.   Trott,   1    Cowp.  under-sheriff  (since  deceased)  acting 
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against  the  executors  of  a  sheriff,  for  money  which  lie  had  levied 
under  a/./rt.  and  had  not  paid  over  :  the  not  paying  over  the 
money  was  a  misfeasance  as  well  as  a  nonfeasance,  yet  it  was 
determined,  that  by  the  receipt  of  the  money,  the  sheriff  became 
debtor,  and  that  debt  might  be  maintained  for  it ;  that  is  to  say, 
though  he  was  guilty  of  a  breach  of  his  duty  as  sheriff,  and 
though  no  action  could  be  maintained  for  that  breacli  of  duty 
after  his  death,  yet  for  the  money  so  recovered  his  executors 
were  chargeable. 

action  for  Again,  at  the  common  law,  an  action  of  trespass  for  mesne 

mesne  profits :  ^,  ,    -,  -i-j  '      i  -  ^     •    • 

profits  cannot  be  mamtained  agamst  an  executor  or  adminis- 
trator ie)  :  yet  he  is,  perhaps,  liable  in  an  action  for  use  and 
occupation  for  the  rent  up  to  the  day  of  the  demise  in  the 
action  of  ejectment  (,/').  But  if  there  has  been  a  recovery  in 
ejectment,  it  is  clear  that  no  action  will  lie  against  the  executor 
for  use  and  occupation  for  the  rent  subsequent  to  the  day  of 
demise  laid  in  the  declaration ;  because,  having  treated  the 
holding  as  founded  on  trespass,  the  plaintiff  cannot  afterwards 
treat  it  as  founded  on  contract  (r/)  :  And  in  such  instances  the 
simple  case  of  the  death  of  the  occupier  will  not  sustain  a  bill  in 
equity  for  an  account  of  mesne  profits  under  the  head  of  acci- 
dent (//)  :  However,  an  account  of  mesne  profits,  since  the  title 
accrued,  was  decreed  against  executors,  upon  a  special  ground, 
that  the  plaintiff  was  prevented  from  recovering  in  ejectment 
by  a  rule  of  the  Coiu't  of  Law,  and  by  an  injunction  at  the 

as  sheriff  during  tlie  vacancy  of  the  C.  D.  439,  458. 
shrievalty,  under  3  Geo.  I.  c.  15,  (/)  6  Ves.  86;  Turner  v.  Came- 
s.  8  (see  50  &  51  Vict.  c.  bo,  s.  25),  Ton's  Coalhrovk  Co.,  5  Exch.  932. 
wrongfully  retained  the  proceeds  of  {g)  Birch  v.  Wright,  1  Term  Eep. 
an  execution,  it  was  held  by  the  378.  See  also  Pulteneij  v.  Warren, 
Court  of  Appeal,  affirming  the  QYes.12,  %1;  ajidi  Bridges-^.  Smyth, 
Divisional  Court,  that  an  action  for  5  Bing.  410;  S.  C,  2  Moo.  &  P. 
money  had  and  received  was  main-  740.  However,  the  mere  bringing 
tainiible  against  the  executor  of  the  of  an  ejectment  and  laying  the 
und(3r-sheriff  by  the  execution  demise  before  the  time  of  the  rent 
creditors  to  recover  the  sum  so  accruing,  is  no  bar  to  an  action  for 
wrongfully  recovered :  Gloucester-  use  and  occupation  :  Cobb  v.  Car- 
shire  Banking  Co.  v.  Edioards,  20  penter,  2  Campb.  14,  note  to  Balls 
Q.  B.  D.  107.  Soo  also  Packington  v.  Westivood.  Secus,  semble,  if  the 
V.  Culli/ord,  1  Roll.  Abr.  921,  tit.  ejectment  has  been  served  on  the 
Exors.  II.  pi.  2.  lessee  :  Jones  v.  Carter,  15  M.  &  W. 

[e)  Bulteney   v.    Warren,    6   Ves.  718. 

72,  86.     See  'per  Bowon  and  Fry,  (/;)  Pitlfeney   v.    Warren,   6   Ves. 

L.  JJ.,  in  Phillips  v.  Homfray,  24  88. 
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instance  of  tlie  occupier ;  who  ultimately  failed  both  at  law  and 
in  equity  (/)  :  And  in  the  case  of  Mouypenny  v.  Bristow  {k),  the 
widow  of  a  testator,  with  the  acquiescence  of  his  heir,  was  let 
into  possession  of  certain  freehold  houses,  under  an  erroneous 
supposition  that  they  passed  by  the  Will  along  with  other 
property,  in  which  a  life  interest  was  devised  to  her ;  and  before 
the  error  was  discovered  or  her  right  disputed,  she  died  :  On  a 
bill  filed  by  the  heir  against  her  personal  representative,  praying 
the  delivery  of  title  deeds  and  an  account,  it  was  held  by  Sir 
J.  Leach,  M,  R.,  and  afterwards  by  Lord  Brougham  on  appeal, 
that  the  suit  was  maintainable  for  the  rents  received  during  her 
continuance  in  possession  (/). 

So  an  action  of  waste  does  not  lie,  at  the  common  law,  against  action  for 
an  executor,  for  waste  committed  by  his  testator ;  it  being  a  ^^^  ^ ' 
tort  which  dies  with  the  person  {m)  :  Nor  shall  an  executor  be 


(i)  PuUeney  v.  Warren,  6  Ves. 
72! 

(A-)  2  Euss.  &  M.  117. 

[1]  See  also  Caton  v.  Coles,  L.  R. 
1  Eq.  581. 

{m)  2  Inst.  302;  2  RoU.  Abr. 
828,  pi.  7 ;  2  Saund.  252,  note  to 
Green  v.  Cole.  A  bill  was  brought 
against  tbe  executors  of  a  jointress, 
to  have  satisfaction  out  of  assets 
for  permissive  waste  upon  the 
jointure  of  the  testatrix :  But  by 
Cowper,  C,  "The  bill  must  be 
dismissed ;  for  here  is  no  covenant 
that  the  jointress  shall  keep  the 
jointure  in  good  repair,  and  in  the 
common  case,  without  some  par- 
ticular circumstances,  there  is  not 
remedy  in  law  or  equity  for  per- 
missive waste  after  the  death  of 
the  particular  tenant :  "  Turner  v. 
Buck,  22  Vin.  Abr.  p.  523,  pi.  9, 
tit.  Waste  (s.  a.).  The  produce, 
proceeds,  or  value  of  waste,  equit- 
able or  legal,  committed  by  a 
tenant  for  life,  can  be  followed 
into  the  hands  of  his  executors, 
and  retaken  from  them.  If  he  has 
wrongly  cut  timber,  the  timber  or 
its  proceeds  or  value  can  be  fol- 


lowed. But  no  action  for  waste — 
permissive  or  voluntary— as  such 
lies  against  the  executors  of  a 
tenant  for  life.  By  non-repairing 
a  house,  or  by  jjloughing  up 
ancient  meadow,  the  tenant  for 
life  may  have  indirectly  benefited 
himself  or  saved  his  own  pocket. 
But  neither  law  nor  equity  recog- 
nizes in  this  indii'ect  benefit  which 
he  may  have  received  any  gi'ound 
for  i^roceedings  against  his  execu- 
tors :  PhilHps  V.  Horn/ray,  24  C.  I). 
439,  455.  The  liability  of  a  tenant 
for  life  for  permissive  waste  seems 
to  have  been  for  a  long  time  an 
open  question.  It  was  supposed 
that  there  was  a  passage  by  Lord 
Coke,  2  Inst.  145,  affirming  the 
liability,  and  Parke,  B.,  in  Yel- 
lowhj  V.  Gower,  11  Exch.  274,  294, 
says,  speaking  of  permissive  waste : 
' '  We  conceive  that  there  is  no 
doubt  of  the  liability  of  tenants 
for  term  of  years,  for  they  are 
clearly  put  on  the  same  footing  as 
tenants  for  life,  both  as  to  volun- 
tary and  permissive  waste,  by  Lord 
Coke,  1  Inst.  53."  But  Kay,  J.,  in 
Re  Cartwright,  41  C.  D.  532,  points 
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chargeable  for  the  injury  done  by  his  testator  in  cutting  down 
another  man's  trees :  But  for  the  benefit  arising  to  his  testator 


out  that  Coke's  words,  2  Inst. 
145,  only  include  permissive  waste 
where  there  is  an  obligation  to 
rei^aii- ;  and  that  in  effect  he  says 
that  where  the  grantor  imposes 
the  obligation  to  repair,  it  is  waste 
to  allow  the  property  to  go  out  of 
repair.  And  the  learned  judge 
further  refers  to  the  case  of  Poimjs 
V.  Blagrave,  4  De  G.  M.  &  G.  448, 
where  Lord  Cranworth,  L.  C,  said 
that  in  the  case  of  a  tenant  for  life 
even  legal  liability  for  permissive 
waste  was  very  doubtful,  and  de- 
cided most  certainly  that  in  eqmty 
no  interference  whatever  would  be 
made  on  the  ground  of  permissive 
waste  by  a  tenant  for  life.  This 
view  was  followed  by  Kay,  J.,  in 
the  above-mentioned  case,  who  ex- 
pressly held  that  the  estate  of  a 
legal  tenant  for  life  is  not  liable 
for  permissive  waste,  after  having 
had  cited  to  him  Davies  v.  Davies, 
38  C.  D.  499,  in  which  Kekewich, 
J.,  held  that  a  tenant  for  years  is 
liable  for  permissive  waste,  and 
apparently  would  have  held  that  a 
tenant  for  life  was  in  the  same 
position. 

The  liability  of  a  tenant  for  life  for 
l^ermissive  waste  where  there  is  an 
obligation  to  repair  has  never  been 
doubted ;  and  thus  in  Woodhotcse  v. 
Walker,  5  Q.  B.  D.  404,  where  a 
devise  of  premises  for  life  provided 
that  the  tenant  for  life  should  keep 
the  promises  in  repair,  it  was  held 
that  an  action  of  tort  for  permissive 
waste  by  non-repair  of  the  pre- 
mises would  have  lain  at  common 
law  against  the  tenant  for  life  in 
her  lifetime,  and  consequently  lay 
under  3  &  4  Will.  IV.  c.  42,  s.  2,  if 
brought  within  the  period  of  limita- 
tion,  againbt   hor    executor   after 


her  death.  Sco  also  Datthyany  v. 
WuJ/ord,  36  C.  D.  269 ;  Bluckmore 
V.  White,  [1899]  1  Q.  B.  293.  As 
to  leaseholds  held  upon  tnist  to  be 
enjoyed  in  specie,  in  lie  Courtier, 
34  C.  D.  136,  where  the  widow 
tenant  for  life  had  kept  the  pro- 
perty in  the  state  in  which  it  came 
to  her,  but  denied  that  she  was 
liable  to  do  the  repairs  which  had 
become  necessary  during  the  life- 
time of  the  testator,  it  was  decided 
that  as  between  tenant  for  life  and 
remainderman  there  was  no  obliga- 
tion on  the  tenant  for  life  to  put 
the  premises  in  such  a  state  of 
repair  as  to  comply  with  the  terms 
of  the  leases,  and  that  it  was  the 
duty  of  the  trustees  to  repair  the 
houses  in  accordance  with  the 
covenants  in  the  leases  out  of  the 
corpus  of  the  estate  {per  Cotton, 
L.  J.,  at  p.  139).  In  Be  Tomlin- 
son,  [1898]  1  Ch.  232,  where  a 
testator,  who  died  possessed  of  a 
leasehold  house  held  by  him  on  a 
repau'ing  lease,  bequeathed  it 
directly  (without  the  inteiTention 
of  trustees)  to  his  niece  for  life,  and 
after  her  death  to  other  persons  ab- 
solutely, Kekewich,  J.,  held,  as 
between  tenant  for  life  and  remain- 
dermen, that  the  tenant  for  life  was 
not  bound  to  perform  any  of  the 
covenants  in  the  lease.  North,  J., 
in  Be  Betty,  [1899]  1  Ch.  821,  dif- 
fered from  Kekewich,  J.,  in  i?e 
Tomlinson,  and  held  that  an  equit- 
able tenant  for  life  of  leaseholds 
under  a  Will  is  bound  during  the 
continuance  of  his  interest  as 
between  himself  and  his  testator's 
estate  to  perform  the  tenant's  con- 
tinuing obligations  under  the  lease ; 
but  that  he  is  not  liable  for  repairs 
necessary  at  the  commencement  of 
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from  the  sale  or  value  of  the  trees,  he  shall  {n).  Accordingly, 
in  Poicell  v.  Rees  (o),  it  was  held  that  an  executor  is  liable  to 
an  action  for  money  had  and  received  by  his  testator,  for  coal 
tortiously  taken  by  him  from  the  plaintiff's  land,  if  the  testator 
had  sold  it,  and  received  the  money  :  And  this  although  no 
direct  evidence  be  given  of  the  actual  sum  received  on  the  sale, 
if  the  jury  believe  the  fact  of  the  sale.  So  Lord  Chancellor 
Cowper  held,  in  the  case  of  The  Bishop  of  Winchester  v. 
Knight  {p),  that  the  lord  of  a  manor  might  bring  a  bill  for  an 
account  of  ore  dug,  or  timber  cut  by  the  defendant's  testator : 
And  his  Lordship  observed,  that  it  would  be  a  reproach  to 
equity,  to  say,  where  a  man  has  taken  my  property,  as  my  ore 
or  timber,  and  disposed  of  it  in  his  lifetime,  and  dies,  that  in 
this  case  I  must  be  without  remedy  :  And  his  Lordship  further 
remarked  that  it  was  true,  as  to  the  trespass  of  breaking  up 
meadow,  or  ancient  pasture  ground,  it  died  with  the  person ; 
but  as  to  the  property  of  the  ore  or  timber,  it  would  be  clear, 
even  at  law,  if  it  came  to  the  executor's  hands,  that  trover  would 
lie  for  it ;  and  if  it  had  been  disposed  of  in  the  testator's  life- 
time, the  executor,  if  assets  are  left,  ought  to  answer  for  it. 
So  if  a  man  commits  equitable  waste,  and  dies,  as  where  tenant 
for  life  without  imi^eachment  of  waste,  and  as  such  having  a 
right  at  law  to  cut  timber  on  the  estate,  and  a  property  in  the 

his  interest,  or  in  respect  of  the  property  is  held,  is  bound, 
breaches  of  covenant  which  had  during  the  continuance  of  her  in- 
arisen  before  the  testator's  death.  terest,  as  between  herself  and  the 
The  question  again  came  before  testator's  estate,  to  pay  the  rent 
Kekewich,  J.,  in  lie  Ojers,  [1899]  reserved  by  the  lease,  and  perform 
2  Ch.  54,  and  in  deference  to  the  the  covenants  and  conditions  con- 
opinion  of  Stirling,  J.,  in  Re  Red-  tained  in  it.  The  estate  of  a  tenant 
ding,  [1897]  1  Ch.  876,  the  con-  for  life  of  leaseholds  is  not,  how- 
sidered  judgment  of  North,  J.,  in  ever,  liable  to  the  re?namrferma?i  for 
Re  Betty,  and  the  opinion  of  the  repairs  made  necessary  by  the  non- 
Vice-Chancellor  of  Ireland  in  Kimj-  fulfilment  dvuing  the  life  tenancy 
liam  V.  Kingham,  [1897]  1  I.  E.  of  covenants  to  repair :  Re  Parry 
170,  "  that  a  tenant  for  life,  whether  and  Hopkins,  [1900]  1  Ch.  160.  See 
legal  or  equitable,  is  within  the  further,  post,  p.  1399. 
m.axim,  qui  sentit  commodum  sen-  (?i)  Hamhly  v.  Trott,  1  Cowp.  376, 
tire  debet  et  onus,"  he  decided  by  Lord  Mansfield, 
that  a  tenant  for  life  of  lease-  (o)  7  A.  &  E.  426. 
holds,  specifically  bequeathed  by  (p)  1  P.  Wms.  406.  See  Powell 
the  Will  of  a  testator  who  was  v.  Aili'en,  4  K.  &  J.  352,  per  Wood, 
assignee  of  the  lease  under  which  V.-C. 
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trees,  abuses  that  power,  by  cutting  ornamental  trees,  or  trees 
not  ripe  for  cutting,  a  Court  of  Equity  has  jurisdiction  to  make 
the  personal  representatives  of  the  party,  who  has  committed 
such  waste,  accountable  for  the  produce  of  it  (</).  But  a  Court 
of  Equity  will  not  direct  an  account,  against  the  executor  or 
administrator  of  tenant  for  life  without  impeachment  of  waste, 
of  dilapidations  permitted  by  him  in  and  about  the  mansion- 
house  (r) . 

Again,  an  action  would  not  lie  against  the  executor  of  a 
parishioner,  by  whom  tithes  were  subtracted,  to  recover  the 
treble  value  under  the  statute  of  Edward  the  Sixth,  even 
although  the  testator  were  a  lessee  for  years  so  that  his  estate 
came  to  his  executor ;  for,  being  founded  on  a  personal  tort,  it 
died  with  the  person  (s).  But  the  executor  would  have  been 
Hable  in  another  form  of  proceeding;  for  the  tithes,  when 
severed,  belonged  to  the  tithe-owner;  and  the  case,  therefore, 
fell  within  the  principle  that  where  property  is  acquired  which 
benefits  the  testator,  an  action  for  the  value  of  the  property 
shall  sm'vive  against  the  executor  [t). 

It  may  here  be  mentioned  that  the  personal  representative  of 
the  mother  of  a  bastard  child  is  not  liable  for  necessaries  supplied 
to  the  child  after  her  death  {u). 

The  only  cases  outside  the  statute  3  &  4  Will.  IV.  c.  42, 
presently  referred  to,  in  which,  apart  from  questions  of  breach 
of  contract,  express  or  implied,  a  remedy  for  a  wrongful  act  can 
be  pursued  against  the  estate  of  a  deceased  person  who  has  done 
the  act,  appear  to  be  those  in  which  property,  or  the  proceeds  or 
value  of  property,  belonging  to  another,  have  been  appropriated 
by  the  deceased  person  and  added  to  his  own  estate  or  moneys. 
Where  there  is  nothing  among  the  assets  of  the  deceased  that 
iu  law  or  in  equity  belongs  to  the  plaintiff,  and  the  damages 
which  have  been  done  to  him  are  unliquidated  and  uncertain, 
the  executors  of  a  wrong-doer  cannot  be  sued  merely  because  it 
was  -worth  the  wrong-doer's  while  to  commit  the  act  which  is 


(y)  Lunsdowne  v.  Lansdowne,  1 
Madd.  116. 

(r)  LmiHilowne  v.  Lansdovme,  1 
J.  &  W.  5^2  ;  lie  Cartvmyht,  41 
C.  D.  532  ;   ante,  p.  1357,  noto  {m). 

(s)  Wentw.    Off.    Ex.    251,    11th 


Weekes  v.  TrusseU,  1  Sid.  181  ; 
Moretun  v.  Hopkins,  2  Keb.  502  ; 
Com.  Dig.  Admon.  (B.)  15. 

{t)  By  Lord  Eldon,  in  Pidteney 
V.  Warren,  6  Ves.  89,  90. 

(?<)  RnitiiKjer  v.    Temple,  4  Best 


edit. ;  U'dl  V.  Bradford,  1  Sid.  88  ;       &  Sm.  491. 
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complained  of,  and  an  indirect  benefit  may  have  been  reaped 
thereby.  The  profits,  arising  from  a  wrong  done  by  a  deceased 
man,  which  can  be  followed  against  his  estate,  are  only  such 
profits  as  take  the  shape  of  property,  or  the  proceeds  or  value 
of  property,  withdrawn  from  the  rightfid  owner  and  acquired 
by  the  wrong-doer  (x) . 

By  stat.  3  &  4  Will.  IV.  c.  42,  s.  2,  after  reciting  that  there 
is  no  remedy  provided  by  law  for  certain  wrongs  done  by  a 
person  deceased  in  his  lifetime  to  another,  in  respect  of  his 
property,  real  or  personal;  for  remedy  thereof  it  is  enacted, 
"  that  an  action  of  trespass,  or  trespass  on  the  case,  as  the  case 
may  be,  may  be  maintained  against  the  executors  or  adminis- 
trators of  any  person  deceased  for  any  wrong  committed  by  him 
in  his  lifetime  to  another  in  respect  of  his  property,  real  or 
personal,  so  as  such  injury  shall  have  been  committed  within  six 
calendar  months  before  such  person's  death  (y),  and  so  as  such 
action  shall  be  brought  within  six  calendar  months  after  such 
executors  or  administrators  shall  have  taken  upon  themselves 
the  administration  of  the  estate  and  effects  of  such  person ;  and 
the  damages  to  be  recovered  in  such  action  shall  be  payable  in 


3&4Wm.IV. 

c.  42: 


actions  may 
be  brought 
against  exe- 
cutors for 
an  injury  to 
property  real 
or  personal, 
by  the  tes- 
tator, com- 
mitted six 
mouths  before 
his  death : 
within  what 
time  to  be 
brought. 


(cc)  See  the  judgment  of  Bowen, 
L.  J.,  and  Cotton,  L.  J.,  in  Phillips 
V.  Homfray,  24  C.  D.  439,  in  which 
case  Baggallay ,  L.  J. ,  dissented  from 
the  other  members  of  the  Coiu't, 
expressing  his  opinion  thus  :  ' '  The 
general  result  of  these  cases,  and 
of  others  to  the  like  effect,  may  be 
thus  stated,  that  a  Court  of  Equity 
will  give  effect  to  a  demand  against 
the  estate  of  a  deceased  person  in 
respect  of  a  wi'ongftil  act  done  by 
him,  if  the  wrongful  act  has  resulted 
in  a  benefit  capable  of  being  measured 
pecuniarily,  and  if  the  demand  is  of 
such  a  nature  as  can  be  properly 
entertained  by  the  Court."  Ibid. 
p.  476.  In  Re  Duncan,  [1899]  1 
Ch.  387,  it  was  held  that,  where 
there  was  nothing  among  the  assets 
of  the  deceased  that  at  law  or  in 
equity  belonged  to  the  claimant, 
and  the  damages  which  had  been 
done  to  him  were  unliquidated  and 
uncertain,    the    executors    of    the 


wrong- doer  could  not  be  sued  merely 
because  his  estate  might  have  bene- 
fited by  the  wi'ong  complained  of. 

(y)  Where  the  plaintiif  brought 
his  action  for  damages  and  an  in- 
junction against  the  firm  of  T.  & 
Co.  for  fouling  a  stream  which 
caused  no  benefit  to  the  defendants, 
and  the  firm  consisted  of  T.  alone 
who  died  more  than  six  months 
after  the  commencement  of  action, 
and  the  action  was  continued 
against  his  executors,  it  was  held 
that,  T.  having  died  more  than  six 
months  after  the  commission  of  the 
acts  complained  of,  no  action  either 
for  damages  or  injunction  could  be 
maintained  against  his  executors 
although  the  action  had  been  com- 
menced in  the  lifetime  of  the 
testator  and  although  the  executors 
continued  the  business  in  the  name 
of  the  firm  :  Kirh  v.  Todd,  21  C.  D. 
484. 


im 
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like  order  of  administration  as  the  simple  contract  debts  of  sucli 
person." 

It  was  held  in  the  case  of  Potcell  v.  Rces  {z),  where  coal  had 
been  tortiously  taken  from  the  plaintiff's  land  by  an  intestate, 
who  had  sold  it  and  received  the  money,  and  part  had  been 
raised  more  than  six  months  before  his  death,  and  part  within 
six  months,  that  the  plaintiff  might  bring  trespass,  under  this 
statute,  against  the  administrator,  for  so  much  as  was  raised 
within  the  six  months,  and  also  money  had  and  received  for  so 
much  as  was  raised  before  {a)  ;  the  acts  being  distinct,  and 
therefore  the  two  actions  not  incompatible. 

In  Bic/nnond  Y,  Nichokon  (h),  which  was  an  action  of  trover 
for  a  watch  against  the  defendant,  as  the  executor  of  one 
Harriet  Eeeves,  the  declaration  stated  that  Harriet  Reeves  died 
on  March  27th,  1839,  and  alleged  a  conversion  by  her  within 
six  calendar  months  next  before  her  decease :  The  defendant 
pleaded,  that  Harriet  Reeves  was  not  guilty  within  six  calendar 
months  before  the  time  of  her  death :  It  appeared  on  the  trial 
that  the  watch  had  been  given  by  Harriet  Reeves  to  one 
Si3encer,  in  September,  1837;  that  Spencer  redelivered  it  to  her 
in  March,  1838,  for  the  piu-pose  of  its  being  pawned  by  her; 
that,  on  its  being  demanded  by  the  plaintiff  in  December,  1838, 
Harriet  Reeves  said,  "  I  shall  not  talk  to  you  any  more,  but 
shall  see  my  solicitor:"  She  died  in  March,  1839:  And  the 
Court  of  Common  Pleas  held,  that  this  was  sufficient  evidence 
of  a  conversion  within  six  months  before  her  death. 

In  conclusion  of  this  branch  of  the  subject,  it  may  be 
mentioned,  that  an  action  on  the  case  lies,  by  the  custom  of 
England,  as  it  is  sometimes  expressed,  but  to  speak  more 
correctly,  by  the  common  law,  against  the  executors  of  a  parson, 
vicar,  or  other  ecclesiastical  person,  at  the  suit  of  his  successor, 
for  dilapidations  of  the  houses  or  buildings  upon  his  spiritual 
benefice  (c) .  So  an  action  for  dilapidations  of  a  prebendal  house 
may  be  maintained  by  a  succeeding  prebendary  against  the 
executor  of  his  predecessor  (rf).     The  law  is  the  same  as  to  a 


(z)  7  A.  &  E.  426,  ante,  p.  1359. 
(a)  Ante,  p.  1359. 
(i)  8  Scott,  134. 

(r)  Wentw.  Off.  Ex.  255,  14th 
edit.  And  by  stat.  13  Eliz.  c.  10, 
B.  2,  il  any  spiritual  person  frau- 
dulently   gi'ants   away  lii.s  goods, 


&c.,  so  as  notHng  be  left  to  his 
executors,  such  grantee  shall  be 
liable  to  the  successor's  suit  in  any 
Court  Ecclesiastical,  as  he  might 
have  been,  if  the  grantee  was  exe- 
cutor of  the  grantor. 

(d)  Raddiffe  v.  D'Oyly,  2  T.  E. 
630,  637. 
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perpetual  curate  {e).  And  sucli  an  action  is  maintainable  where 
the  hedges  and  fences  belonging  to  the  glebe  are  left  in  a  state 
of  decay,  or  where  there  has  been  a  felling  of  timber  growing 
thereon,  otherwise  than  for  repairs  or  fuel  (/) .  But  it  will  not  lie 
in  respect  of  pulling  down  a  building  on  the  rectory  and  substi- 
tuting another  in  a  different  part,  unless  the  value  of  the  estate 
be  impaired,  the  burthens  on  it  increased,  or  the  evidence  of  title 
impaired  {g) .  Moreover,  neglect  to  cultivate  the  glebe  land  in 
a  husbandlike  manner  is  not  a  dilapidation  for  which  the 
executors  of  an  incumbent  are  liable  (h).  Nor  will  an  action  lie 
for  digging  gravel  in  the  glebe  (/).  Formerly,  indeed,  it  was 
doubted  whether  any  action  at  law,  or  elsewhere  than  in  the 
Spiritual  Court,  would  lie  for  dilapidations,  even  by  a  succeeding 
rector,  &c.,  against  his  predecessor  who  had  vacated  by  cession 
or  otherwise  (k)  :  but  that  point  was  determined  in  Jones  v.  ITill, 
2  Will.  &  Mary  (l)  :  And  the  Temporal  Couiis  having  once 
taken  cognizance  of  such  matters,  it  would  seem  that  the  action 
was  considered  to  lie  against  the  executors  of  a  deceased  rector, 
&c.,  from  the  necessity  of  the  thing ;  and  such  actions  have  not 
infrequently  been  brought  (//*) ,  If  the  successor  dies,  without 
having  enforced  the  right  of  action,  it  survives  to  his  executor, 
who  being  himself  liable  to  the  third  incumbent  for  the  whole 
of  the  dilapidations  existing  at  the  death  of  his  own  testator, 
may  recover  from  the  executor  of  the  first  incmnbent  for  so  much 
of  them  as  occurred  during  the  first  incumbency  (>/). 

The  reason  for  the  liability  of  the  executor  or  administrator 
for  such  dilapidations  was  thus  stated  by  Lord  Chief  Justice 
Willes,  in  Solkrs  v.  Lawrence  (o),  "Because  it  is  not  considered 
as  a  tort  in  the  testator,  but  as  a  duty  which  he  ought  to  have 
performed ;  and  therefore  his  representatives,  so  far  as  he  left 

(e)  Mason  v.  Lambert,  12  Q.  B.  (A-)  See  tlie  observation  of  Buller, 

795.  J.,  in  Raddiffe  v.  B'Oyly,  2  T.  K. 

(/)  Bird  V.  Relph,  4  B.  &  Adol.  637.     It  is  said  in  Wentw.  Off.  Ex. 

826   830.  P'  255,  14th  edit,  that  the  executors 

{g)  Huntley  v.  Russell,  13  Q.  B.  ^^®  ^^^1^'  ^'^  ^^"  spiritual  or  eccle- 

572.     See  further  S.  C,  as  to  what  '^"'^'"'^  ^'''"' 

are  acts  of  Waste,  for  which  this  ^^^  ^  ^^^'  '^^^• 

action  lies.  ('"')  ^®®  *^®  judgment  of  Buller, 

J.,    in    Raddiffe    v.    IfOyhj,    uhi 

{h)  Bird  v.  Relph,  4  B.  &  Adol.  supra, 

°^^'  (n)   Bunhury  v.  Ileivson,  3  Exch. 

{i)  Ross  V.  Adcod;  L.  E.  3  C.  P.      558. 
655.  (o)  Willes,  421. 
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assets,  sliall  be  equally  liable  as  himself  :  And,  for  this  reason, 
it  is  not  contrary  to  the  rule,  that  actio  pen^onalis  (which  is  always 
understood  of  a  tort)  moritur  cum  persona.^'  It  is  observable, 
however,  that  this  action  is  in  form  an  action  on  the  case  in  tort ; 
and  that  it  could  not  possibly  be  framed  in  amimpsit,  as  on  a 
contract ;  for  the  plaintiff  must  be  the  succeeding  rector,  &c., 
who  cannot  be  known  until  after  the  death  of  the  predecessor, 
and  of  course  could  not  contract  with  him :  It  is  clearly  an 
exception  to  the  general  rule  that  no  action  will  lie  against  an 
executor  to  which  his  testator  was  not  liable,  for  the  testator 
never  can  be  liable,  inasmuch  as  during  his  life  there  is  no  person 
who  can  sue.  For  the  same  reason  this  action,  however  anoma- 
lous in  other  respects,  is  not  contrary  to  the  rule,  that  actio 
2)ersonaIis  moritur  cum  persona ;  an  action  cannot  be  said  to  die, 
which  never  had  nor  could  have  had  existence.  It  seems,  there- 
fore, not  to  be  quite  correctly  stated,  that  "  the  executor  shall 
be  equally  liable  as  the  testator." 
Si  &  35  Vict.  The  liability  of  the  representatives  of  a  deceased  incumbent 
siastical^^  ^'  to  auswcr  for  dilapidations  is  now  governed  by  stat.  34  &  35 
Dilapidations  Yict.  c.  43  [Ecclesiastical  Dilapidations  Act,  1871].  By  this 
Act  the  bishop  within  thi'ee  calendar  months  directs  the  diocesan 
surveyor  to  inspect  the  premises  and  report  what  sum,  if  any,  is 
required  to  make  good  the  dilapidations  {^p)  (sect.  29).  The 
surveyor  sends  a  copy  of  his  report  to  the  bishop,  new  incum- 
bent and  the  representatives  of  the  late  incumbent  (sect.  30),  to 
which  report  opportunity  to  object  is  given  (sects.  32 — 33). 
The  bishop  makes  an  order  stating  the  repairs  and  their  cost, 
for  which  such  representatives  are  liable,  and  a  copy  of  such 
order  is  delivered  to  them  (sects.  34  and  35).  The  sum  stated 
in  the  order  as  to  the  cost  of  repairs  is  a  debt  due  from  the 
representatives  of  the  late  incumbent  and  is  recoverable  in  law 
or  in  equity  (;>»)  (sect.  36).  No  sum  is  recoverable  for  dilapida- 
tions in  respect  of  any  benefice  unless  the  claim  for  such  sum  is 
founded  on  an  order  made  under  the  provisions  of  the  Act 
(sect.  53). 

An  allotment  made  to  a  vicar  in  lieu  of  tithes,  under  an 
In  closure  Act,  is  subject  to  the  law  and  custom  of  England, 


( />)   Tho     Bum     stated     in    tlio  of  the  assets  of  tlie  late  incumbent 

bishop's     order     as     the    cost     of  jmri  passio  with  the   debts   of  his 

repairs  is,  under  sect.   36,    a  debt  other  creditors :  Be  Monk,  35  C.  D. 

payable  to  tho  new  incumbent  out  683.     See  ante,  pp.  777,  778. 
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as  to  dilapidations,  equally  with  the  ancient  glebe ;  and  if,  when 
he  comes  into  it,  there  are  fences  upon  it  which  he  ought  to 
repair,  hut  he  dies  leaving  them  unrepaired,  his  executors  are 
liable  at  the  suit  of  his  successor  {<]). 

It  may  be  convenient  to  investigate,  in  this  place,  the  extent  Extent  to 
to  which  the  executor  or  administrator  of  a  rector,  &c.,  is  liable  cutorof^^" 
for  dilapidations.    In  Percival  v.  Cooke  (r),  Best,  C.  J.,  expressed  administrator 
an  opinion  at  nisi,  prius,  that  the  representatives  of  a  prior  in-  liable  for 
cumbent  are  only  liable  for  such  repairs  as  an  outgoing  tenant  <iilapidatiou3. 
would  be  bound  to  perform,  and  not  for  complete  and  finished 
repairs  (.s).     In  Wine  y.  JWefeaife  (t),  the  subject  was  fully  con- 
sidered by  the  Court  of  King's  Bench  :  and  the  Judges  of  that 
Court  were  of  opinion  that  the  incumbent  is  bound  to  maintain 
the  parsonage  (which  must  be  assumed  to  be  suitable  in  jooint  of 
size,  and  other  respects,  to  the  benefice)  and  also  the  chancel, 
and  to  keep  them  in  good  and  substantial  repair,  restoring  and 
rebuilding,  when   necessary,  according   to   the   original   form, 
without  addition  or  modern  improvement  (n)  ;  and  that  he  is 
not  bound  to  supply  or  maintain  anything  in  the  nature  of 
ornament,    to   which   painting    (unless    necessary    to    preserve 
exposed  timbers  from  decay)  and  whitewashing  and  papering 
belong  :  And  that  on  this  principle  the  damages  must  be  calcu- 
lated   in   an   action    for  dilapidations  against   the   executor  or 
administrator  of  a  deceased  rector  by  the  successor. 

The  successor  may  have  separate  actions  against  the  executor 
or  administrator  of  the  late  rector,  for  dilapidations  to  different 
parts  of  the  rectory  (x) . 

It  has  been  the  constant  habit  of  Courts  of  Equity  to  charge  Liability  of 
persons  in  the  character  of  trustees  with  the  consequence  of  a  breaches  of^" 


(f)  10  B.  &  C.  299. 


(q)  Bird  V.  BelpJi,  2  Adol.  &  Ell.  Hewson,  3  Exch.  558. 
773  ;  1  Nev.  &  M.  415. 

(r)  2  Car.  &  P.  460. 

(s)  And  his  Lordship  in  that  case  («)  ^^  North  v.  Bahr,  3  Phillim. 
expressed  his  further  opinion,  that  309,  Sir  John  Nicholl  intimates 
the  executors  were  entitled  to  be  that,  in  some  cases,  the  thorough 
allowed,  in  such  estimate,  for  repair-  of  old  building  is  not  all  to 
timber  which  the  late  incumbent  fall  on  one  incumbent.  As  to  when 
might  have  cut  and  used  in  such  the  incumbent  may  remove  hot- 
repairs,  and  which  his  successor  had  bouses,  see  Martin  v.  Boe,  7  E.  &  B. 
used  for  that  purpose.     See  also  as  23/. 

to  stone  and  timber,  which  could  be  (r)  Young  y.  Miinl//,  i  M.  &  S. 

got   from  the  glebe:    Bunhurij   v.  183. 

W.E. VOL.  IT.  4  T 
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trast  by- 
testator. 


It  is  uo  bar  to 
aa  action 
against  an 
administrator 
on  a  covenant 
made  by  tbe 
deceased  that 
the  defendant 
took  out  ad- 
ministration 
on  a  parol 
promise  of  the 
plaintiff  that 
be  would  not 
sue. 


breach  of  trust,  aud  to  charge  their  representatives  also,  whether 
they  derive  benefit  from  the  breach  of  trust  or  not  (y) . 

It  may  here  be  observed,  that  if  an  action  is  brought  against 
an  administrator  for  a  breach  of  a  covenant  made  by  the 
deceased,  it  cannot  be  pleaded  in  bar  that  the  defendant  took 
out  administration  at  the  request  of  the  plaintiff,  and  on  his 
promise,  not  under  seal,  that  he  would  not  charge,  or  seek  to 
charge,  the  defendant  as  administrator  or  otherwise  with  any 
breaches  of  the  covenant  in  question  (s) . 


{>j)  Adair  v.  Shaw,  1  Sch.  &  Lef. 
272 ;  Montford  v.  Cadogan,  17  Ves. 
489 ;  ]VaJsham  v.  Stainton,  1  De 
G.  J.  &  S.  678;  1  H.  &  M.  322. 
In  Bamsl-iU  v.  Edwards,  31  0.  D. 
100,  directors  were  held  liable  for 
breach  of  trust  in  advancing  money 
of  the  company  upon  an  imautho- 
rised  security.  A  defendant  died 
after  the  commencement  of  the 
action,  and  it  was  held  that  the 
liability  to  contribute  sru'vived 
against  his  estate.  If  a  trustee 
commit  a  breach  of  trust,  and  the 
consequences  of  it  do  not  occur  until 
after  his  death,  his  estate  is  liable, 
though  if  redi'ess  had  been  sought 
in  respect  of  that  breach  of  trust 
it  was  reparable  in  his  lifetime. 
And  this  is  true  as  well  in  the  case 
of  wilful  default  as  of  an  active 
breach  of  trust :  Devaynes  v.  Robin- 
son, 24  Beav.  86,  95.  A  testator 
entitled  to  shares  in  a  company 
with  unlimited  liability,  dii-ected 
his  executors  to  convert  his  estate 
with  all  convenient  speed.  P.,  one 
of  these  executors,  died  a  year  and 
five  weeks  after  the  testator.  The 
shares  wore  not  converted,  and 
about  fifteen  years  afterwards  the 


company  was  wound  up,  and  the 
surviving  executors  being  placed 
on  the  list  of  contributories,  paid  a 
large  sum  out  of  the  estate  for 
calls.  A  biU  was  filed  against  the 
surviving  executors  and  the  exe- 
cutors of  P.  to  make  them  liable 
for  the  loss.  P.'s  executors  did  not 
answer,  nor  did  they  in  evidence 
give  any  reason  why  conversion 
had  not  taken  place  within  a  year 
from  the  testator's  decease ;  and  it 
was  held  (affirming  Stuart,  V.-C), 
that  P.'s  estate  was  liable  for  all 
loss  occasioned  to  the  testator's 
estate  by  the  omission  to  sell  the 
shares  within  a  year  :  and  that  as 
P.'s  executors  had  not  suggested 
by  answer  or  evidence  any  reason 
for  the  delay,  no  inquiry  could  be 
directed  on  the  subject:  Orayhurn 
V.    Clarkson,  L.  E.  3  Ch.  605. 

{z)  Harris  v.  Goodwyn,  2  M.  & 
Gr.  405.  Perhaps  the  defendant 
might  have  been  relieved  by  appli- 
cation to  the  Court  to  restrain  the 
action :  Per  Tindal,  C.  J.,  ibid.  418  : 
Since  the  Judicature  Act,  1873 
(s.  24  (5)  ),  any  such  relief  miist  bo 
sought  by  raising  any  equity  as  a 
defence  in  the  action. 
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SECTION  II. 

Of  particular  distances  where  the  Executor  or  Administrator  is 
liable  with  respect  to  the  Acts  of  the  Deceased. 

In  the  preceding  section,  it  has  been  attemjited  to  collect  the 
principal  cases  illustrative  of  the  general  principle  as  to  the 
liability  of  executors  and  administrators  with  respect  to  claims 
which  might  be  enforced  against  the  deceased  himself,  if  he 
were  living :  It  remains  to  advert  to  some  particular  instances 
in  which  such  liability  has  been  established. 

First,  as  to  debts  of  record.  The  executor  or  administrator  Debts  of 
is  bound,  as  far  as  he  has  assets,  to  satisfy  all  judgments 
recovered  against  the  testator  or  intestate,  without  regard  to 
the  circumstance  whether  a  judgment  w^as  founded  on  a  cause 
of  action  which  would  not  have  survived  his  death :  Thus, 
although  the  executor  of  a  sheriff  is  not  liable  to  be  sued  for 
an  escape  permitted  by  his  testator  (^it)  ,  yet,  if  judgment  was 
recovered  for  such  escape  against  him  in  his  lifetime,  his  execu- 
tor is  liable  upon  the  judgment  (h). 

An  executor  or  administrator  is  also  liable  upon  all  statutes  Statutes 

and  recog- 

and  recognizances  entered  into  by  the  deceased  (c) ;  and  upon  all  nizances: 
the  inferior  debts  of  record  of  the  deceased,  as  fines  imposed  by 
the  Justices  at  Westminster,  or  at  assizes,  or  quarter  sessions,  or 
by  commissioners  of  sewers  or  of  bankrupts,  by  stewards  in 
leets,  or  the  like  {d). 

In  the  case  of  a  joint  contract,  where  several  contract  on  the  liability  of 

same  part,  if  one  of  the  parties  die,  his  executor  or  adminis-  jointcontracts 

trator  is  at  law  discharged  from  all  liability,  and  the  survivor  or  °^  testator : 
survivors  alone  can  be  sued  [e)  :  And  if  all  the  parties  are  dead, 


(a)  See  ante,  p.  1354.  (e)  Oodson  v.  Oood,  2  Marsh.  300, 

[h)   Whitacres    v.     Onsleij,   Dyer,  by  Gibbs,  Ch.  J.  S.  C.  6  Taunt.  594. 

322,  a.  b.  No  particular  words  are  necessary 

(c)  It   seems  to  bave  been  once  to  constitute  a  covenant  of  either 

doubted  whether  the   executor   of  kind  (that  is  to  saj',  either  joint  or 

the  conusor  of  a  statute  merchant  several).    If  two  covenant  generally 

was  liable :   See  Wentw.  Off.  Ex.  for  themselves  without  any  words 

c.  11,  p.  243,  14th  edit.  of  severance,  or  that  they  or  one  of 

(r?)  Wentw.    Off.    Ex.    c.    11,  p.  them  shall  do  such  a  thing,  a  joint 

240  :  but  see  Anon.  Cro.  Jac.  219.  charge  is  created:  White  v.  TyndaU, 

4t2 
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the  executor  of  the  survivor  is  alone  liaLle  :  Thus,  if  two  retain 
an  attorney,  and  both  die,  the  executor  or  administrator  of  the 
survivor  only  shall  be  charged,  and  not  the  executors  of  both : 
for  a  personal  contract  survives  of  botli  parties ;  otherwise  of 
real  contracts,  as  warranty :  and  therefore,  where,  in  an  action 
against  the  executors  of  both,  they  pleaded  jointly,  and  judg- 
ment was  given  for  the  attorney,  it  was  stayed  on  motion,  because 
the  executor  of  the  survivor  only  was  chargeable,  notwith- 
standing the  pleading  and  admission  of  the  parties  (/). 

So  in  debt  upon  bond,  it  appeared  upon  oyer  that  A.,  B., 
and  C.  were  bound  jointly,  and  that  A.  was  dead  ;  whereas  the 
action  was  brought  against  his  executor  and  the  other  two : 
Uj)on  demurrer,  the  Court  were  of  opinion,  that  the  action  was 
not  well  brought :  for  by  the  death  of  one  of  the  obligors,  his 
executor  is  wholly  discharged  (,17) . 

If  a  testator  being  a  Hole  defendant  dies  hcforc  judgment  by 
Ord.  XYII.  r.  1  (R.  S.  0.  1883),  if  the  cause  of  action  survive 
or  continue,  that  is  to  say,  if  it  does  not  fall  within  the  rule 
adio  2)e)'sonalis  moritnr  cum  jyersond,  the  action  shall  not  abate, 
but  the  plaintiff  may,  under  Eule  4  of  the  same  order,  obtain 
an  order  that  the  personal  representative  of  the  deceased  be 
added  as  a  party.  This  order,  it  seems,  may  be  obtained  ex 
parte.  Fmlher,  by  Ord.  XVII.  r.  1,  whether  the  cause  of 
action  survives  or  not,  there  shall  be  no  abatement  by  reason  of 
the  death  of  either  party  between  the  verdict  or  finding  of  the 


13  A.  C.  263,  269;  Levy  v.  Sale,  37 
L.  T.  709;  Clarke  v.  Bickers,  14 
Sim.  639.  And  this  is  so  even 
though  the  covenant  be  contained 
in  a  demise  to  two  as  tenants  in 
common  :  White  v.  Tyndall,  iihi 
supra.  But  where,  in  an  agree- 
ment for  the  sale  of  letters  patent, 
it  was  agreed  that  the  assignment 
should  contain  a  covenant  by  the 
vendors  that  all  the  letters  patent 
"were  valid,  and  in  nowise  void  or 
voidable,  it  was  held  by  the  Court 
of  Appeal,  reversing  the  decision  of 
Cozcns-IIardy,  J.,  that  the  assign- 
ment should  contain  joint  and 
several  covenants  by  the  vendors 
that  the  letters  pa,tent  wore  valid 


and  in  nowise  void  or  voidable,  and 
that,  one  of  the  vendors  having 
died,  the  relief  against  his  personal 
representative  was  rightly  claimed 
on  that  footing :  National  Society, 
({■c.  V.  Gihhs,  [1900]  2  Ch.  280.  As 
to  whether  the  interest  in  a  joint 
contract  passes  to  the  executor,  see 
p.  1512. 

(/)  Uamo/ul  V.  Jdhro,  2  Brownl. 
&  Gold.  99.  See  also  Calder  v. 
Rutherford,  2  Brod.  &  Bing.  302  ; 
Slater  v.  Wheeler,  9  Sim.  156. 

(g)  Osborne  v.  Croshern,  1  Sid. 
238.  See  also  Toivers  v.  3Ioor,  2 
Vern.  99  ;  Richardson  v.  Ilorton,  6 
Beav.  185. 
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issues  of  fact  and  the  judgment,  but  judgment  may  in  such  finding  of  the 
case  be  entered  notwithstanding  the  death  (//).  and  the  judg- 

If  a  testator,  sole  defendant,  die  after  judgment,  then  by  the  "^°^^- 

.      .  '.  .  .  Where  te.s- 

common   law   the   plaintiff   could    issue  execution  against  the  tator  a  sole 

goods  of  the  testator  without  any  order,  if  the  judgment  were  d^t'endant 
recovered   within  a   year  before   his  death  (/).      But  now,  by  judgment. 
Ord.  XLII.  r.  23,  if  any  change  has  taken  place  by  death  in 
the  parties  liable  to  execution,  leave  must  be  obtained  to  issue 
execution  (/.■)   against  the   goods  of   the   testator.     This   order 
must,  it  would  seem,  be  obtained  on  notice  to  the  executor  (/). 

An  order  giving  leave  to  issue  execution  is  not  equivalent  to 
a  judgment  against  the  executor.  It  dispenses  with  the  neces- 
sity of  a  judgment  against  him,  and  enables  the  person  alleging 
himself  to  be  entitled  to  execution  to  issue  execution  against 
the  executor  without  it.  Consequently  such  an  order  does  not 
satisfy  the  requirements  of  sub-sects.  14  and  15  of  1  &  2  Vict. 
c.  110,  so  as  to  enable  a  charging  order  to  be  made  against  the 
executor  of  a  deceased  judgment  debtor,  but  the  creditor  must 
bring  an  administration  action  (/«). 

If  one  of  severed  defendants  on  a  joint  cause  of  action  die  Where  one  of 

•  •  1  d  f 

before  judgment,  then  it  would  seem  that  in  a  personal  action  Dalits  dies  ^^" 

the  estate  of  the  dead  man  is  discharged  from  liability  (>/),  for  before  judg- 
ment. 

iji)  See^osi,  p.  1370.  devolved:     Norlurn    v.    Norlmrn, 

[i)   Wheatley  v.   Lane,   1  Saund.  [1894]   1   Q.  B.  448.      Ord.  XYII. 

285.  r.  1,  does  not  keep  an  action  alive 

{h)  Equitable    execution   is   not  as  against  the  estate  of  a  deceased 

"execution"  within  the  meaning  party  unless  the  estate  has  devolved 

of  this    rule.     What  is  commonly  on    some    one    who   is   a   party  to 

called  equitable  execution  is  not  in  the  action  ;    Re  Shephard,  43  C.  D. 

fact  execution,  but  equitable  relief,  131. 

which  is  granted  because  there  is  a  (?)  7?e  Shephard,  nhi  supra. 

hindrance  in  the  way  of  execution  (/)?)  Stervart  v.   Rhodes,  [1900]    1 

at  law,   and  it  is   subject  to   the  Ch.  386,  and  see  oHif,  p.  665,  n.  (7?r). 

ordinary  rule  that  equitable  relief  {n)  By  sect.  136  of  the  Common 

can  be  granted  only  when  proper  Law  Procedure  Act,   1852,  it  was 

parties     are     before     the     Court.  enacted  that:  "If  there  be  two  or 

Assuming,  therefore,  that  execution  more  plaintiffs  or  defendants,  and 

at  law   can  be  issued  against  the  one  or  more  of  them  should  die,  if 

estate  of  a  deceased  person  without  the  cause  of  such  action  shall  sur- 

any  leave  of  the  Court  (as  to  which  vive  to  the   surviving  plarntiif  or 

qucere)  a  receiver  by  way  of  equi-  plaintiffs,  or  against  the  surviving 

table  execution  cannot  be  appointed  defendant  or  defendants,  the  writ 

of  the  estate  in  the  absence  of  the  or    action    shall    not    be    thereby 

persons  on  whom  the  estate  has  abated,     but     such     death     being 
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AVhere  one  of 
several  defen- 
dants dies 
after  judg- 
ment. 


Where  one  of 
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judgment. 


if  two  enter  into  a  joint  bond,  and  one  die  at  any  time  before 
judgment,  the  survivor  shall  be  charged  alone  (o).  And  if  one 
of  two  defendants  dies  after  judgment,  and  the  plaintiff  elects 
to  take  execution  against  the  personalty,  the  execution  must  be 
against  the  survivor  alone  {p)  :  So  a  release  given  by  the  obligee 
to  the  representatives  of  the  deceased  obligor  is  no  answer  to  an 
action  against  the  survivor  {q) . 

And  if  one  of  several  defendants  on  a  joint  cause  of  action 
die  after  judgment,  it  would  seem  that  Ord.  XLII.  r.  23 
(R.  S.  G.  1883),  will  not,  except  as  against  the  land  of  the 
deceased  (r),  apply,  because,  as  we  have  seen,  if  one  of  two 
defendants  die  after  judgment  and  the  plaintiff  elects  to  take 
execution  against  the  personalty,  the  execution  must  be  against 
the  survivor  alone. 

And  in  the  same  way,  although  it  is  provided  by  Ord.  XVII. 
r.  1  (R.  S.  C.  1883),  that  whether  the  cause  of  action  survive 
or  not,  there  shall  be  no  abatement  by  reason  of  the  death  of 
either  party  between  the  verdict  or  finding  of  the  issues  of  fact 
and  the  judgment,  but  that  the  judgment  may  in  such  a  case 
be  entered  notwithstanding  the  death,  so  that  if  one  of  two  or 
more  defendants  dies  between  verdict  and  judgment,  judgment 
may  be  entered  on  taking  the  proper  steps  under  Ord,  XVII. 
r.  2  and  r.  4,  against  the  deceased  defendant,  even  though  the 
cause  of  action  fall  within  the  rule  actio  persouatis  mon'tur  cum 
jyersond,  yet  it  would  seem  that,  if  the  cause  of  action  be  joint, 
there  is  nothing  in  this  Order  to  enable  the  action  to  continue 
against  any  other  than  the  surviving  defendant. 


suggested  upon  the  record,  the 
action  shall  proceed  at  the  suit  of 
the  surviving  plaintiff  or  plaintiffs 
against  the  surviving  defendant  or 
defendants."  And  now  it  would 
seem  that  in  such  a  case  the  action 
would  by  virtue  of  Ord.  XVII. 
r.  1,  proceed  as  against  the  de- 
ffiidant  on  whom  the  whole  lia- 
])ility  had  devolved  by  survivorship 
without  the  necessity  of  obtaining 
any  order. 

(ft)  Lampton  v.  C'ol/inyivood,  4 
Mod.  315. 

(/))  If  ho  tnkes  out  execution 
upon  ill''  real  Won,  the  charge  must 


be  equally  against  the  survivor  and 
the  real  representative  of  the  de- 
ceased; for  though  a  personal 
execution  survives,  a  real  does  not : 
Sir  jr.  Harherfs  Case,  3  Co.  14,  a ; 
2  Saund.  51,  note  (4)  to  Trdheiry 
V.  Addand. 

{q)  Ashhee  v.  Pidducl;  1  M.  &  W. 
5G4. 

(r)  If  it  is  sought  to  have  execu- 
tion against  the  land  of  a  deceased 
judgment  debtor  on  a  joint  cause  of 
action,  leave  to  issue  an  elegit  must 
be  obtained,  it  would  seem,  on 
notice  to  the  heir.  See  Ord.  XLII. 
r.  23, 
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If  the  contract  be  several,  or  joint  and  several,  tlie  executor 
of  the  deceased  contractor  may  be  sued  at  law  in  a  separate 
action  (.s)  :  and,  before  the  Judicature  Acts,  he  could  not  be 
sued  jointly  with  the  survivor,  because  one  is  to  be  charged 
de  bonk  tesfafon's  the  other  de  bonis  propriis  (f).  It  has,  however, 
been  suggested,  that  the  rule  is  different  since  the  Judicature 
Acts  (w).  The  following  statement  is  to  be  found  iu  Lindley  on 
Partnership,  6th  edit.,  at  pp.  297,  298  :  "  Before  the  Judicatui^e 
Acts,  when  a  partner  died  in  the  lifetime  of  any  one  or  more  of 
his  co-partners,  all  actions  brought  in  respect  of  any  contract 
entered  into  by  or  on  behalf  of  the  firm  before  his  death,  must 
have  been  brought  by  or  against  the  surviving  members  of  the 
firm,  and  by  or  against  them  alone ;  for  the  representatives  of 
the  deceased  partner  could  neither  sue  nor  be  sued  at  law  in 
respect  of  such  a  contract.  So  an  action  for  the  conversion  of 
partnership  goods  must  have  been  brought  by  the  surviving 
partners.  It  followed,  from  the  above  rule,  that  the  last  surviving 
partner,  or  if  he  was  dead  his  legal  personal  representative,  was 
the  proper  person  to  sue  and  be  sued  at  law  in  respect  of  the 
debts  and  engagements  of  the  firm.  These  rules,  however,  can 
be  no  longer  relied  upon,  except  where  the  obligation  sought  to 
be  enforced  is  purely  joint  in  equity  as  well  as  at  law.  In 
other  cases  (cc)  an  action  may,  it  is  apprehended,  be  brought  by 
or  against  the  surviving  partners  and  the  executors  or  adminis- 
trators of  the  deceased  partner  "  (y). 

(s)  3fay  V.  Woodward,  1  Freem.  tlie  rest.     See  per  Bowen,  L.  J.,  in 

248.     As  to  what  words  will  con-  Be  Hodgson,  31  C.  D.  177,  188.  See 

stitute  a  joint  and  several  bond,  see  also  Kendall  v.  Hamilton,  4  A.  C. 

Tipping  v.   Coates,   18  Beav.  401;  504;    McLeod  v.    Poicer,   [1898]    2 

White   V.    Tyndall,    13  A.   C.   263.  Ch.  295. 

There  is  in  the  case  of  joint  con-  {t)   Hally.  Huffam,  2  Lev.  228. 

tract    and    joint    debt,    as    distin-  (»)  See  Lindley  on  Partnership, 

guished  from  the  cases  of  joint  and  6th  edit.  p.    297  ;    Frankenhurg   v. 

several     contract     and     joint    and  Great  Horseless  Carriage  Co.,  [1900'] 

several    debt,    only  one    cause    of  1  Q.  B.  504 ;  and  in   this  respect 

action.     In  order  to  protect  each  of  Hall  v.  Hujfam,   2   Lev.    188   and 

the    joint  debtors,   the   law   treats  228,    alias    Hall    v.    Rougham,    3 

the  cause  of  action  as  being  a  joint  Keble,   798,  would  seem  to  be  no 

one,  and  as  capable  of  being  merged  longer  law. 

whenever  it  is  pursued  to   judg-  (a-)  As  to  which,  see  Partnership 

ment.     It  is  absorbed  and  merged  Act,  1890,  sects.  9  and  12. 

in  the  judgment  which  is  recovered  (//)  In  support  of  this  last  sen- 

against  one  of  the  debtors  not  only  tenco  i-eference  is  made  to  E.  S.  C. 

as  against  him,  but  as  against  all  Ord.  XVI.  rr.  1,  4,  6,  8.    Ord.  XYI. 
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No  change  has  been  made  in  the  law  wliieli  forbade  the 
joinder  of  distinct  claims  by  or  against  several  persons,  and 
which  required  each  such  separate  claim  to  be  made  tlie  subject 
of  a  separate  action  {z).  Ord.  XVI.  and  the  rules  under  it  do 
not  alter  the  liabilities  of  defendants,  and  therefore  no  one 
defendant  can  now  be  made  "  jointly,  severally,  or  in  the  alter- 
native," liable  for  any  damages  to  which  he  would  not  have 
been  previously  liable,  and  the  only  judgment  which  previously 
could  have  been  recovered  against  joint  wrongdoers  was  for  the 
amount  to  which  each  and  every  defendant  was  liable  with  the 
others  (c/) .  But  there  are  cases  where  the  connecting  link  and 
common  source  of  grievance  have  been  held  to  justify  the 
joinder  of  several  defendants  in  what  is  regarded  as  in  substance 
a  single  cause  of  action  (i). 

In  a  joint  action  where  joint  liability  is  established  the 
liability  of  the  parties  may  be  differentiated  in  point  of  time  (c) . 
This  was  the  established  Chancery  practice.  So  in  an  action 
against  partners  for  encroachment  on  a  mine,  the  cause  of 
action  continuing,  if  one  of  the  partners  died,  his  estate  would 
only  be  accountable  for  the  actual  profits  received  up  to  his 
death,  while  the  liability  of  the  surviving  partners  would  be 
quite  different,  and  might  continue  till  a  later  date  (f/). 


r.  4,  provides  that,   "All  persons  against  them  was  different  from  the 

maj^  be  j  oined  as  defendants  against  causes  of  action  against  the  other 

whom  the  right  to   any   reHef  is  defendants,    and    that    they    were 

alleged   to  exist,   -whether  jointlj',  liable  only  to  the  extent  to  which 

severally,    or    in    the    alternative.  their  testator's  estate  had  benefited 

And     judgment    may     be     given  by  the  fraud.     But  the   Court   of 

against  such  one  or  more   of  the  Appeal  held  that  the    substantial 

defendants  as  may  be  found  to  be  cause  of  action  was  the  issuing  of 

liable,  according  to  their  respective  the  prospectus,  and  that  there  was 

liabilities,     without    any     amend-  no  ground  for  striking  out  any  of 

ment."  the  defendants.     See,  further,  the 

(z)    Sinurthwaite      v.       Hannay,  observations     of     Kenny,     J.,     in 

[1894]  A.  C.  494;    Hadlcr  v.   Great  CfKeeffe  v.   Walsh,  [1903]  2  Ir.  E. 

WesUrn  Rail.  Co.,  [1890]  A.  C.  450.  681,  728. 

(a)  Per    FitzOibbon,    L.    J.,    in  (c)   G'Kevffey,  Walsh,  uhi  siqjra. 

Dawson   v.    McCUHand,    [1899]    2  [d)  Per  Gibson,  J.,  ihid.,  p.  717. 

I.  K.  486,  498.  Under   Ord.    XXXVI.    r.    58,    of 

(/;)  Frankenhimj    v.     'J'hc    (ircat  E.  S.  C,  where  damages  are  to  be 

Jlomelcss    Carriaye    Co.,    [1900]     1  assessed    in    resjject  of    any   con- 

Q.  15.  504,  where  it  was  contended  tinning  cause  of  action,  they  shall 

for  the  executors  of  the  deceased  he  assessed  down   to   the   time   of 

director  that  the   cause  of  action  assessment.     See  Ann.  Prac. 
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With  regard  to  the  liability  in  equity  of  the  executor  of  the  LiaLility  in 
deceased  joint  contractor,  it  is  completely  settled  that  in  the  case  executo*r  of 
of  a  partnership  debt,  although  at  law,  upon  the  death  of  a  partner,  deceased  joint 

,  .         1  .  .  ,.  .  ,      ,    ,.  ,  contractor. 

the  remedy  agamst  his  executors  is  extinguished  (inasmuch  as  a 
partnership  contract  is  joint),  yet  they  may  be  sued  in  equity  [c). 
And  after  much  contention  it  is  now  settled  that  the  joint 
creditor  may,  in  the  first  instance,  resort  to  the  assets  of 
the  deceased  partner,  leaving  it  to  the  personal  representa- 
tives of  the  deceased  partner  to  take  proper  measures  for 
recovering  what,  if  anything,  shall  appear  upon  the  partnership 
accounts  to  be  due  from  the  surviving  partner  to  the  estate 
of    the   deceased   partner  (,/').     Thus,    in    KencUdI  v.    HamU- 


(e)  Vulliamy  v.  Noble,  3  Meriv. 
619 ;  Winter  v.  limes,  4  My.  &  Cr. 
109.  See  Holme  y.  Harmnond,  L.  E. 
7  Ex.  218.  This  rule  is  applicable 
to  th.e  case  of  tlie  death,  of  one  of 
two  executors  carrying  on  their 
testator's  trade,  in  that  character, 
and  in  the  ordinary  coiu^se  of  the 
business  accepting  a  bill  of  ex- 
change describing  themselves  simply 
as  executors  of  their  testator:  Liver- 
pool Borough  Bank  v.  Walker,  4  De 
Gr.  &  J.  24,  in  which  case  the  estate 
of  the  deceased  executor  was  held 
liable.  It  is  to  be  observed  that  in 
cases  of  joint  contracts  there  is  no 
difference  between  law  and  equity, 
except  in  the  single  case  of  the 
death  of  one  of  the  parties  to  a  j  oint 
contract,  where  the  contract  was 
such  that  the  maxim  ijiter  merca- 
tores  jus  accrescendi  locum  non  hahet 
applied :  per  Lord  Blackburn,  Ken- 
dall v.  Hamilton,  4  A.  0.  504,  545. 

(/)  JDevaynes  v.  Noble,  1  Meriv. 
530  ;  Wilkinson  v.  Henderson,  1  M. 
&  K.  582.  The  surviving  partners 
are  necessary  parties  to  a  creditor's 
suit  against  the  assets  of  the  de- 
ceased :  Hills  V.  McRae,  9  Hare,  297. 
In  Brown  v.  Gordon,  16  Beav.  310, 
Eomilly,  M.  R.,  said,  that  the  debt 
though  gone  at  law,  remains  due  in 
equity,  because  equity  considers  it 


to  be  unjust  that  where  two  or  more 
persons  are  jointly  liable,  the  death 
of  one  should  throw  the  whole  debt 
on  the  others,  and  exonerate  his 
estate.  In  Ridijwuy  v.  Clare,  19 
Beav.  Ill,  the  same  learned  judge 
took  occasion  to  express  his  opinion 
as  to  the  mode  in  which  the  Court 
administers  assets  in  cases  of  this 
descrij^tion  as  follows,  viz. :  Where 
both  partners  are  solvent,  there  is 
no  distinction  made  between  joint 
and  several  creditors  ;  they  are 
all  paid,  and  in  taking  the  partner- 
ship accounts,  the  joint  debts  thus 
paid   will    be   allowed  in   account 

by  the    surviving    partner  : If 

the  estate  of  the  deceased  partner 
be  insolvent,  and  that  of  the  sur- 
viving partner  solvent,  the  joint 
creditors  will  natiu'ally  go  against 
the  siu'viving  partner,  who  will 
then  be  a  creditor  against  the 
separate  estate  of  the  insolvent 
partner  for  the  amount  paid  by 
him  to  the  joint  creditors  bej'ond 

his  share  : If  both  the  deceased 

and  surviving  partners  are  insol- 
vent, then  the  joint  creditors  must 
resort,  in  the  first  instance,  to  the 
joint  estate,  and  can  only  {^o 
against  the  separate  estate  of  each 
partner  after  the  claims  of  his 
separate  creditoi's  have  been  satis- 
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ton  {(j),  Cotton,  L.  J.,  in  pronouncing  the  judgment  of  the  Court, 
says  :  "  It  is  now  well  established  that  a  Court  of  Equity  does 
treat  the  estate  of  a  deceased  partner  as  still  liable  to  the  part- 
nership creditors,  though  at  law  the  survivor  has  become  solely 
liable.  And  it  must  now  be  considered  as  established  that  the 
partnership  creditor  may  obtain  relief  against  the  estate  of  the 
deceased  partner  without  having  exhausted  his  remedy  against 
the  survivor." 

Again,  in  Re  llodgson  (h),  it  was  held  that  a  creditor  of  a 
j)artnership  firm,  although  not  strictly  a  joint  and  several 
creditor,  has  concurrent  remedies  against  the  estate  of  a  deceased 
partner  and  the  surviving  partner,  and  that  it  makes  no  differ- 
ence which  remedy  he  pursues  first. 

Nor  will  the  first  creditor  be  precluded  from  resorting  to  the 
assets  of  the  deceased  partner  by  having  in  the  first  instance 
obtained  judgment  against  the  surviving  partners  (/). 
Liability  of  Now  by  sect.  9  of  the  Partnership  Act,  1890  (53  &  54  Viet. 

partners.  ^   og^^  -^  ^^  provided  that: — "  Every  partner  in  a  firm  is  liable 

jointly  with  the  other  partners,  and  in  Scotland  severally  also, 
for  all  debts  and  obligations  of  the  firm  incurred  while  he  is  a 
partner ;  and  after  his  death  his  estate  is  also  severally  liable 
in  a  due  course  of  administration  for  such  debts  and  obligations 
so  far  as  they  remain  unsatisfied,  but  subject  in  England  or 
Ireland  to  the  prior  payment  of  his  separate  debts." 

The  equitable  remedy  extends  to  every  joint  contract  for  a 
loan  of  money  giving  to  the  creditor  the  benefit  of  the  security  of 
several  persons,  without  any  distinction  that  the  debt  must  be  a 

fied : If  both  parties  die  before  estate  of  the  deceased  partner,  it  is 

administration     takes    place,    the  not  unreasonable  by  contrast  that 

rule  is  the  same.      See  also  Lodge  the    ptartnership   debts   should    be 

v.  Pritchard,  4  Giff.  294  ;  1  De  G.  postponed  to   the    separate   debts. 

J.  &S.  610.    The  Court  of  Chancery  The   second   condition  is  that  the 

enforces  the  remedies  against  the  Court  requires  the  presence  of  the 

estate  of  a  deceased  partner  subject  surviving  partner  in  some  method, 

to   two    conditions.     In    the    first  shape  or  manner  at  the  taking  of 

place  it  requires  that  partnership  the  accounts   of  the   partnership : 

debts   shall    be    postponed  to  the  ^er   Fry,   L.   J.,    Re    Hodgson,    31 

separate  debts,   and   that  upon  a  C.  D.  177,  192. 

very  apparent    ground ;  for  it    is  (^g^  3  q_  p,  p,  403,  407. 

obvious     that     inasmuch     as    tho 

,  .       11,  „•!     n    ,  ill)  31  C.  D.  177;  supra,  n.  (/'). 

partnership    debts    are    paid    hrst  ^  '  >      r     ^       \j  j 

from    tho    partnership   estate    be-  {i)  Liverpool    Borough    Banh    v. 

fore  anything  can   flow  from  tho       Walker,  4  De  G.  &  J.  24;  Jacomh 

partnership  ostato  to  the  separate      v.  Ilarwood,  2  Ves.  Sen.  265. 
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mercantile  debt  incurred  by  joint  traders :  Thus,  in  TJiorpe  v. 
Jaclson  (k),  where  four  persons  had  opened  a  joint  account  with 
certain  bankers,  who  advanced  them  money  on  such  joint 
account,  Alderson,  B.,  held,  that  upon  the  decease  of  one  of  the 
joint  contractors,  the  bankers  had  a  right  in  equity  to  immediate 
relief  out  of  his  assets,  without  claiming  any  relief  against  the 
surviving  joint  contractors,  or  showing  that  the  latter  were 
unable  to  pay  by  reason  of  their  insolvency  (/). 

Although  this  interposition  of  Courts  of  Equity  with  regard 
to  partnership  debts  on  the  death  of  a  member  of  a  partnership 
has  led  to  the  expression  that  partnership  debts  in  the  eye  of  a 
Court  of  Equity  are  joint  and  several,  this  does  not  mean  that 
a  Court  of  Equity  altered  or  changed  a  legal  contract,  but 
merely  that  the  Court,  in  order,  before  distributing  assets,  to 
administer  all  the  equities  existing  with  regard  to  them,  would 
go  behind  the  legal  doctrine  that  a  partnership  debt  survived  as 
a  claim  against  the  surviving  partners  only,  and  would  give  the 
creditor  the  benefit  of  the  equity  which  the  surviving  partners 
might  have  insisted  on  (;;?). 

At  one  time  there  seems  to  have  been  a  tendency  in  Courts 
of  Equity  to  treat  partnership  debts  as  being  joint  and  several 
irrespective  of  death  and  the  necessity  for  the  purpose  of 
administration  of  excluding  the  doctrine  of  survivorship.  Thus, 
Sir  William  Grrant,  after  stating  that  it  has  never  been  deter- 
mined that  every  joint  covenant  is  in  equity  to  be  considered 
as  the  several  covenant  of  each  of  the  covenantors,  and  that 
when  the  obligation  exists  only  by  vii'tue  of  the  covenant  the 
extent  of  the  obligation  can  be  measured  only  by  the  words  in 
which  it  is  conceived,  goes  on  to  say  that  in  the  case  of  a  part- 
nership debt  all  the  partners  have  had  a  benefit  from  the  money 
advanced  or  the  credit  given,  and  the  obligation  to  pay  exists 
independently  of  any  instrument  by  which  the  debt  may  have 
been  secured  («). 

But  although  a  partnership  liability  will  not  generally  be  Cases  in  which 
treated  as  joint  and  several  in  equity,  apart  fi-om  administra-  t?eTt  a7oint 
tion,  yet  there  are  cases  in  which  a  Court  of  Equity  will  treat  a  obligation 
joint  obligation  as  several,  and  the  true  doctrine  on  the  subject 
of  obtaining  relief  in  equity  by  considering  joint  contracts  as 

(k)  2  Y.  &  Coll.  553.  (m)  Kendall  v.  Hamilton,  4  A.  0. 

(/)  But  see  Slater  v.   Wheeler,  9  504,  517,  ^fr  Lord  Cairns,  L.  C. 

Sim.  157  ;  Other  v.  Tveson,  3  Drew.  (n)  Sumner  v.  Powell,   2  Meriv. 

177,  181,  182.  37  ;   1  Turn.  &  R.  423. 
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several,  appears  to  be,  that  wherever  a  Court  of  Equity  sees  that 
in  a  contract  joint  in  form,  the  real  intention  of  the  parties  was, 
that  it  should  be  joint  and  several,  it  will  give  effect  to  such 
intention.  Accordingl}',  in  certain  cases,  a  joint  bond  has,  in 
equity,  been  considered  as  several  (o).  Thus  a  joint  bond  has, 
in  equity,  been  considered  as  several,  where  there  has  been  a 
credit  previously  given  to  the  different  persons  who  have  entered 
into  the  obligation,  and  it  was  not  the  bond  which  first  created 
the  liability  to  pay.  But  where  the  obligation  exists  only  by 
vii-tue  of  a  joint  covenant  or  bond,  the  extent  of  its  operation 
can  be  measured  only  by  the  words  in  which  it  is  conceived  ; 
and  a  Court  of  Equity  cannot  give  the  instrument  any  other 
than  its  legal  effect  {j)).  Accordingly,  where  a  joint  promissory 
note,  signed  "  J.  and  J.  Ewing — James  Parr,  mrety^''  was  given 
to  a  creditor  of  the  firm  of  John  and  James  Ewing,  and  James 
Parr  died,  John  and  James  Ewing  being  both  alive,  one  of 
whom  afterwards  became  bankrupt,  and  the  other  insolvent ;  it 
was  held  that  the  promissory  note  could  not  be  considered  as 
several,  against  James  Parr  the  surety  ((/).  So  where  A.  and 
B.  were  obligors  in  a  joint  bond,  and  A.,  who  was  alleged  to  be 
the  principal  debtor,  died ;  it  was  held  that  his  assets  were  not, 
in  equity,  liable  iTpon  the  bond,  but  that  the  liability  survived 
to  B.  (r).  Again,  where  premises  had  been  demised  to  A.  and 
B.,  who  were  co-partners,  uj)on  which  they  carried  on  their 
partnership  business,  and  A.  died  during  the  lease,  and,  after 
his  death,  his  executors  canied  on  the  business  in  co-partnership 
with  B.  on  the  premises :  it  was  held,  nevertheless,  that  the 
covenants  in  the  lease,  which  were  joint  only,  were  not  to  be 
considered  in  equity  as  several  as  well  as  joint,  so  as  to  make 
A.'s  estate  liable  for  breaches  of  the  covenant  which  occurred 
after  his  death  if) .     On  the  other  hand,  the  Court  of  Appeal,  in 

(o)  Primrose  v.  Bromley,  1  Atk.  30;    >S'.  C,  aflBrmed,  1  Turn.  &  E. 

90;   Bishop  \.  Church,  2  Vcs.  Sen.  423;  Richardson  y.  Horton,  6  Eeav. 

100,    371;    Iloare   v.    Contencin,    1  185;    Wilmer  y.  Currei/,  2  De  Gr.  & 

Bro.  Ch.  C.  27  ;   Thomas  y.  Frazer,  Sm.  347.    See  also  White  v.  Tytidall, 

3  Ves.  399;    Burn  v.  Burn,  3  Ves.  13  A.  C.  263. 

573  ;    Ex  parte   Kendall,    17   Ves.  {q)  Rawstone    v.    Farr,    3    Euss. 

525;    Liverpool   Borough   Bank  v.  424,539;   Other  y.  I ve son,  3  Drew. 

Walker,    4   Do  G.   &  J.   24,    ante,  177. 

p.  1373,  note  (e)  ;   and  cf.  National  (r)   liirhai'dson  y.  Ilorton,  6  Bcay. 

Society,  «fec.  v.  Oihhs,  [1900]  2  ("h.  1S5. 

280,  ante.  p.  1368,  n.  (e).  (.s)   Clarke    v.    Bickers,     14   Sim. 

(/>)  Sumner  v.  Powell,  2  Mcriv.  639.     See  also    White   v.  Tyndall, 
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the  ease  of  Beresfonl  v.  Browtiing  (t),  construed  a  contract, 
relating  to  payment  and  indemnity  to  a  retiring  partner,  which 
was  joint  in  form,  as  several,  on  the  ground  that  the  circum- 
stances under  which  the  contract  was  entered  into,  showed  that 
there  was  a  joint  and  several  liability  independently  of  the 
contract,  and,  therefore,  an  intention  that  the  continuing 
partners  should  be  severally  liable. 

It  being  now  settled,  beyond  dispute,  that  the  estate  of  a 
deceased  partner  is  liable  in  equity  to  the  creditors  of  the  firm, 
although  the  legal  remedy  exists  only  against  the  survivors,  a 
further  question  remains  to  be  considered,  viz.,  when  and  by 
what  means  that  liability  is  to  terminate.  It  seems  clear  that 
the  deceased  partner's  estate  must  continue  liable  until  the 
debts,  which  affected  him  at  the  time  of  his  death,  are,  in  some 
way,  fully  discharged  {k).  The  discharge,  however,  may  take 
place  in  various  ways  ;  not  only  by  direct  payment,  but  also  by 
dealings  with  the  continuing  partners  operating  as  a  payment 
of  the  joint  debt,  or  from  the  creditors  having  agreed  to  take 
and  taking  the  security  of  the  surviving  partners  in  discharge 
of  the  joint  debt  (.r)  :  Or  there  may  be  an  equitable  bar  to  the 
remedy ;  for  as  the  right  stands  only  upon  equitable  grounds, 
if  the  dealing  of  the  creditor  with  the  surviving  partners  has 
been  such  as  to  make  it  inequitable  that  he  should  go  against 
the  assets  of  the  deceased  partner,  he  will  not,  upon  general 
rules  and  principles,  be  entitled  to  the  benefit  of  the  demand  (i/) . 
But  the  estate  of  the  deceased  partner  is  not  discharged  by  the 
mere  circumstance  that  the  creditor,  knowing  of  the  death,  con- 
tinues his  transactions  with  the  surviving  partners,  and  forbears 
for  several  years,  at  their  request,  to  take  any  steps  to  enforce 

ubi  supra.     As  to  the  nature  of  tile  Flood,  2  Sm.   &  G.    250;  Blair  \. 

liability  of  partners  see  Lindley  on  Bromley,  5  Hare,  555,  per  Wigram, 

Partnersliip,  6th  edit.  p.  202  et  seq.  V.-C,  Lyth  v.  Ault,  7  Exch.  669  ; 

(0  1    C.  D.  30;    cf.    Wilmer   v.  Bilhorough  t.  Holmes,  o  G.J).  2bo. 

Currey,  2  De  G.  &  Sm.  347,  where  ^^  *°  discharge   by  proof,    where 

it  was  held  on  the  facts  that  the  *^^''^  '^  ^°  locus  pceniteMia^,  agamst 

deed  imported  a  new  liabHity.  ^^^  ^^^^^'^  »*  ^^^  contmumg  parties 

in  bankruptcy,  see  Scarf  v.  Jar  dine, 
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[h)    Yulliamy  v.  Nolle,  3  Meriv.       7  A.  C.  345.     See  also   Simimm  y. 


Hvnnimj,  L.  E.  10  Q.  B.  406,  as  to 


{x)  Thompson  v.   Percival,   5  B.  the  effect  of  the  receipt  of  a  com- 

&   Ad.    925;     Winter    v.    Luus,    4  position  on  the  joint  debt. 

My.  &  Cr.  110;  Brown  v.   Gordon,  {y)  Ex  parte    Kendall,     17   Yes. 

16   Beav.  302.       See    also   Lee  v.  526,  by  Lord  Eldon. 
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Right  to 
enforce  con- 
tribution. 


Provi.sions  of 
the  Partner- 
ship Act, 
1890(53  &  54 
Vict.  c.  39). 
Dissolution  by 
death  or  bank- 
ruptcy. 

Liability  of 
c.-<tate  of 
partner  iav 
paitnership 
debts  con- 
tracted after 
death  of 
partner. 


payment  of  liis  debt  (;:)  :  nor  by  his  receipt  of  interest  from 
tliem  and  a  new  partner  {a). 

With  respect  to  the  right  of  a  surviving  co-contractor  to 
enforce  contribution  from  the  personal  representatives  of  his 
deceased  companion  :  although  it  cannot  be  stated  as  a  universal 
proposition  that  in  all  cases  where  two  or  more  jointly  employ  a 
third  person,  there  is  an  implied  undertaking  in  all  to  contribute 
rateably  inter  se,  so  as  to  bind  the  executors  of  a  deceased  co- 
contractor  ;  yet  if  several  persons  jointly  contract  for  a  chattel, 
to  be  made  or  procured  for  the  common  benefit  of  all  (for 
instance  the  building  of  a  ship  or  the  furnishing  of  a  house) ,  and 
as  to  icltich  the  creditors  of  any  party,  dying  before  the  icork  is  com- 
pleted, are  by  agreement  to  stand  in  the  plaee  of  the  party  dying ;  in 
such  a  case,  though  the  legal  remedy  of  the  party  employed 
would  be  solely  against  the  survivors,  yet  the  law  would 
certainly  imply  a  contract  on  the  part  of  the  deceased  co- 
contractor,  that  his  executors  should  contribute  his  proportion  of 
the  price  of  the   article  to  be  furnished  {b). 

Besides  the  sections  ah'eady  cited  the  following  sections  of  the 
Partnership  Act,  1890  (53  &  54  Yict.  c.  39),  seem  to  be  those 
which  affect  the  duties  and  liabilities  of  executors : 

Sect.  33  (1).  "  Subject  to  any  agreement  between  the  partners, 
every  partnership  is  dissolved  as  regards  all  the  partners  by  the 
death  or  bankruptcy  of  any  partner." 

Sect.  36  (3).  "The  estate  of  a  partner  w^ho  dies,  or  who 
becomes  bankrupt,  or  of  a  partner  who,  not  having  been  known 
to  the  person  dealing  with  the  firm  to  be  a  partner,  retires  from 
the  firm,  is  not  liable  for  partnership  debts  contracted  after  the 
date  of  the  death,  bankruptcy,  or  retirement  respectively." 


(z)  Winter  v.  Inncs,  4  My.  &  Cr. 
101. 

(o)  Harris  v.  FarweJI,  13  Beav. 
403.  By  sect.  14  (2)  of  the  Partner- 
Rhip  Act,  1890  (53  &  54  Vict.  c.  39), 
it  is  provided  that  ' '  "Where  after  a 
partner's  death,  the  partnership 
business  is  continued  in  the  old 
firm-name,  the  continued  use  of 
that  name  or  of  the  deceased  part- 
ner's name  as  part  thereof  shall  not 
of  itself  make  his  executor's  or 
fulministra tor's     estate    or    effects 


liable  for  any  partnership  debts 
contracted  after  his  death."  And 
see  Webster  v.  Webster,  3  Swanst. 
490.  For  other  cases  relating  to 
these  doctrines,  see  Lindley  on 
Partnership,  6th  edit.  pp.  74,  621. 

{b)  Prior  V.  Iloibrow,  8  M.  &  W. 
873.  See  also  Batard  y.  Han-es,  2 
E.  &  B.  287,  298,  post,  p.  1414, 
note  {J),  where  the  Court  seemed 
to  think  the  executors  liable  with- 
out any  special  agreement. 
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Sect.  39.  "  On  tlie  dissolution  of  a  partnership  every  partner  RigHts  of 
is  entitled,  as  against  the  other  partners  in  the  firm,  and  all  appUcatiou  of 
persons  claiming  through  them  in  respect  of  their  interests  as  partnership 
partners,  to  have  the  property  of  the  partnership  applied  in  pay- 
ment of  the  debts  and  liabilities  of  the  firm,  and  to  have  the 
surplus  assets  after  such  payment  applied  in  payment  of  what 
may  be  due  to  the  partners  resjiectively  after  deducting  what 
may  be  due  from  them  as  partners  to  the  firm ;  and  for  that 
purpose  any  partner  or  his  representatives  may  on  the  termina- 
tion of  the  partnership  apply  to  the  Court  to   wind  up  the 
business  and  affairs  of  the  fii'm." 

Sect.  42.  (1).  "Where  any  member  of  a  firm  has  died  or  Right  of 
otherwise  ceased  to  be  a  partner,  and  the  sm-viving  or  con-  parfner  m 
tinning  partners  carry  on  the  business  of  the  firm  with  its  capital  certain  cases 
or  assets  without  any  final  settlement  ox  accounts  as  between  the  iDrofits  made 
firm  and  the  outgoing  partner  or  his  estate,  then,  in  the  absence  ^[^^  aissolu- 
of  any  agreement  to  the  contrary,  the  outgoing  partner  or  his 
estate  is  entitled  at  the  option  of  himself  or  his  representatives 
to  such  share  of  the  profits  made  since  the  dissolution  as  the 
Court  may  find  to  be  attributable  to  the  use  of  his  share  of  the 
partnership  assets,  or  to  interest  at  the  rate  of  5  per  cent,  per 
annum  on  the  amount  of  his  share  of  the  partnership  assets." 

(2).  "Provided  that  where  by  the  partnership  contract  an 
option  is  given  to  siu'viving  or  continuing  partners  to  purcliase 
the  interest  of  a  deceased  or  outgoing  partner,  and  that  option 
is  duly  exercised,  the  estate  of  the  deceased  partner,  or  the  out-  , 

going  partner  or  his  estate,  as  the  case  may  be,  is  not  entitled 
to  any  further  or  other  share  of  profits;  but  if  any  partner 
assuming  to  act  in  exercise  of  the  option  does  not  in  all  material 
respects  comply  with  the  terms  thereof,  he  is  liable  to  account 
under  the  foregoing  provisions  of  this  section." 

Sect.  43.  "Subject  to  any  agreement  between  the  partners.  Retiring  or 
the  amount  due  from  surviving  or  continuing  partners  to  an  pawner's 
outgoing  partner  or  the  representatives  of  a  deceased  partner  in  share  to  be  a 
respect  of  the  outgoing  or  deceased  partner's  share  is  a  debt 
accruing  at  the  date  of  the  dissolution  or  death." 

With  respect  to  the  liabilities  of  the  executors  of  shareholders  liabilities  of 

.        .     ,      ,  .  executors  as 

in  public  companies,  it  is  important  to  notice  the  provisions  of  such  of 

the  Companies  Act,  1862.     The  following  are  the  chief  sections  shareholders 
of  that  Act  which  are  material  in  this  connection  : —  ^^  public 

Sect.  16.  "...  All  moneys  payable  by  any  member  to  the  Companies' 

Act,  1862. 
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Nature  of 
liability  of 
contributory 


25  &  2G  Vict,    company,  in  pursuance  of  the  conditions  and  regulations  of  the 

^'     '  company,  or  any  of  such  conditions  and  regulations,  shall  be 

deemed  to  be  a  debt  due  from  such  member  to  the  company, 

and  in  England  and  Ireland  to  be  in  the  nature  of  a  specialty 

debt"(r'). 

Sect.  75.  "The  liability  of  any  person  to  contribute  to  the 
assets  of  a  company  under  this  Act,  in  the  event  of  the  same 
being  wound  up,  shall  be  deemed  to  create  a  debt  (in  England 
and  Ireland)  of  the  nature  of  a  specialty,  accruing  due  from  such 
person  at  the  time  when  his  liability  commenced  (d),  but  payable 
at  the  time  or  respective  times  when  calls  are  made  as  herein- 
after mentioned  for  enforcing  such  liability ;  and  it  shall  be 
lawful  in  the  case  of  the  bankruptcy  of  any  contributory  to 
prove  against  his  estate  the  estimated  value  of  his  liability  to 
future  calls  as  well  as  calls  already  made." 

Sect.  76.  "  If  any  contributory  dies,  either  before  or  after  he 
has  been  placed  on  the  list  of  contributories  hereinafter 
mentioned  (see  sect.  98),  his  personal  representatives,  heirs, 
and  devisees  (e)  shall  be  liable  in  a  due  course  of  administration 
to  contribute  to  the  assets  of  the  company  in  discharge  of  the 
liability  of  such  deceased  contributory,  and  such  personal  repre- 
sentatives, heirs,  and  devisees  shall  be  deemed  to  be  contributories 
accordingly"  (/). 


Contribu- 
tories in  case 
of  death . 


(c)  See  Buck  y.  Rohson,  L.  E.  10 
Eq.  629 ;  Re  Muggeridge,  ibid.  443. 

[d)  See  Re  Muggeridge,  L.  E.  10 
Eq.  443. 

(f)  It  follows  that  under  3  &  4 
Will.  IV.  c.  104,  the  real  estate  of 
the  deceased  is  chargeable  with 
calls  made  as  well  after  as  before 
the  deceased's  death  :  Turquand  v. 
Kirhy,  L.  E.  4  Eq.  123 ;  Earner'' s 
Devisees'  Case,  2  De  G.  M.  &  G.  366. 
There  is  no  distinction  between  the 
dead  shareholder's  estate  and  the 
living  shareholders'  as  to  the  extent 
and  measure  of  liability :  Baird's 
Case,  L.  E.  5  Ch.  725. 

(/)  Although  the  liability  is 
prima  facie  a  liability  of  the  de- 
ceased's estate  and  not  of  his  j^er- 
sonal  roi>resentatives  personally, 
unless  they  have  by  their  acts 
made  themselves  liable  as   share- 


holders ;  yet  where  executors  paid 
a  legacy  without  providing  for  any 
contingent  liability  in  respect  of 
shares  which  they  retained  unsold, 
and  the  company  was  subsequently 
wound  up  and  the  executors  placed 
on  the  list  of  contributories,  it  was 
held  that  they  were  liable  to  pay 
the  amount  of  the  legacy  in  satis- 
faction of  calls :  Taylor  v.  Taylor, 
L.  E.  10  Eq.  477.  As  to  the  right 
of  the  executors  to  be  indemnified 
by  the  legatees,  see  Jervis  v.  Wol- 
ferstan,  L.  E.  18  Eq.  18 ;  and 
Whittal-er  v.  Kershaw,  45  C.  D. 
320.  Where  shares  are  registered 
in  the  joint  names  of  two  or  more 
persons  in  the  absence  of  any  pro- 
vision in  the  articles  to  the  contrary 
a  joint  liability  only  is  created, 
■which  will  survive  on  the  death 
of  one  to  the  others :  HilVs  Case, 
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Sect.  99.  "  In  settling  tlie  list  of  contributories  the  Court  Provision  as 
shall  distinguish  between  persons  who  are  contributories  in  their  tive  contribu-" 
own  right  and  persons  who  are  contributories  as  being  repre-  t^^J^i^s. 
sentatives  of  or  being  liable  to  the  debts  of  others ;  it  shall  not 
be  necessary,  where  the  personal  representative  of  any  deceased 
contributory  is  placed  on  the  list,  to  add  the  heirs  or  devisees  of 
such  contributory,  nevertheless  such  heirs  or  devisees  may  be 
added  as  and  when  the  Court  thinks  fit." 

Sect.  105.  "If  any  person  made  a  contributory  as  personal  Provision  in 
representative  of  a  deceased  contributory  makes  default  in  pay-  sentative  con- 
ing any  sum  ordered  to  be  paid  by  him,  proceedings  may  be  tnbutory 
taken  for  administering  the  personal  and  real  estates  of  such  moneys 
deceased  contributory  or  either  of  such  estates,  and  of  compelling  <^^*^^^®"- 
payment  thereout  of  the  moneys  due." 

Unless  by  the  Articles  of  Association  the  regulations  of 
Table  A.  are  excluded  the  following  articles  relating  to  the 
transmission  of  shares  and  the  liabilities  thereon  will  apply : — 

Art.    12.    "  The    executors    or    administrators  of   a  deceased  Shares 
member  shall  be  the  only  persons  recognized  by  the  company  as  aeathT^"°    ^ 
having  any  title  to  his  share  "  [g). 

Art.  13.  "Any  person  becoming  entitled  to  a  share  in  conse-  Persons 
quence  of  the  death,  bankruptcy  or  insolvency  of  any  member,  ^eatli'^  bank- 
er in  consequence  of  the  marriage  of  any  female  member,  may  ruptcy  or 
be  registered  as  a  member  upon  such  evidence  being  produced  " 

as  may  from  time  to  time  be  required  by  the  company." 

Besides  the  liability  of  the  estate  of  a  deceased  shareholder  Personal 
in  respect  of  shares,  the  executor  or  administrator  may  make  executor 
himself  personally  liable  in  respect  of  the  same.     An  executor  besides  lia- 
whose  testator  has  held  shares  in  a  joint-stock  company  has  estate. 

L.  E.   20  Eq.  585,  595,  a  case  de-  terms    and    conditions     as     every 

cided  under  sect.    T  of  the   Joint  other    owner    of    the    share,   with 

Stock  Companies  Act,  1856  (19  &  equal  benefits  and  equal  liability. 

20  Vict.  c.  47),  which  is  similar  to  The  dead  shareholder  remains,  that 

sect.  16  of  the  Companies  Act,  1862  is,  his  estate  remains,  a  member  of 

(25  &  26  Vict.  c.  89).  the  association  :  Baird's  Case,  L.  E. 

5   Ch.   725 ;  Blal-eJeifs  Case,  3  Mac. 
ifj)  The   death   of  a  shareholder      ^  ^    .^g .  ^3  ^^^^^    ^33.    ^,^,^,,^^^_ 

makes  not  the  slightest  difference      ^,,^^.^.^    ^,^^^^,^    3   ^^^^^    ^^^   ^^^  . 

either   m   riQ;ht    or    liability;    the       7-^      >    it        ,    ,    ,1        o -n     n    nvr 
^  '  '  Keen  s  Lxecutor  s  Case,  3  De  (jr.  M. 

executor  of  a  deceased  shareholder  ^   q    272  ;    Heu'ard  v.    Wheatley, 

who  succeeds  in  point  of  property  ^,1,1.  628.    See  also  Re  Herefordshire 

takes  it  (of  com^se  in  his  character  iJawA^,  33  Beav.  435;  Re  Leeds  Bank- 

as  executor)  on  exactly  the  same  ing  Co..  L.  E.  1  Ch.  231. 

■SV.E. VOL.  IT.  4  U 
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generally  one  of  two  courses  open  to  him.  He  may  have  the 
shares  transferred  into  his  own  name  and  become  to  all  intents 
and  purj)oses  a  member  of  the  company  {It).  He  may,  on  the 
other  hand,  not  wish  to  have  the  shares  transferred  into  his  own 
name,  and  he  ought  in  that  case  to  have  a  reasonable  time 
allowed  him  to  sell  the  shares  and  to  produce  a  pui'chaser  who 
will  take  a  transfer  of  them  {i). 

It  is  quite  open  to  an  executor,  as  appears  from  Lord  Selbome's 
language  in  Buchan's  Case  (/.•),  to  notify  simply  to  the  company, 
in  which  the  testator  was  a  shareholder,  that  he  is  the  executor, 
and  that  alone  would  not  authorize  the  company  to  put  the 
name  of  the  executor  upon  the  register  of  shareholders  in  such  a 
way  as  to  make  him  personally  liable :  But  where,  upon  the 
amalgamation  of  two  banking  companies,  a  shareholder  had  the 
option  of  exchanging  his  shares  in  the  one  bank  for  shares  in 
the  other,  which  was  taking  over  the  business  of  the  former,  and 
did  not  exercise  the  option  but  his  executors  did,  and  a  certifi- 
cate was  made  out  to  them  individually  but  describing  them  as 
executors,  they  were  held  liable  although  the  bank  subsequently 
at  their  request  cancelled  the  certificate  in  their  names  and  made 
one  out  in  the  name  of  the  testator.  For  if  shares  are  once  put 
into  the  names  of  executors  individually,  although  offered  to 
and  accepted  by  them  in  a  representative  capacity,  they  cannot 
say  that  their  liability  is  to  be  only  a  liability  to  the  extent  of 
the  assets  of  the  testator  (/). 

The  case  of  trustees  who  take  a  transfer  of  shares  in  their 
names  differs,  in  principle,  from  that  of  executors,  who  merely 
intimate  their  title  as  executors  to  a  company,  in  order  to  claim 
and  exercise  the  rights  which  belong  to  them  as  the  legal  repre- 
sentatives of  their  testator.  Trustees  have  not,  in  any  proper 
sense  of  the  word,  a  representative  character,  but  executors 
have ;  and  it  is  impossible  that  they  should  not  be  entitled  to 
produce   legal   evidence   of   their   representative  rights  to  the 

[h)  In   Spence's   Case,    17    Beav.  L.  R.  1   Ch.  231  ;    Jachson  v.  Tur- 
203,   it  was  held   that  executors,  quand,  L.  E.  4  H.  L.  305. 
who,  after  the  death  of  their  tos-  (,•)  Buchan's   Case,   4  A.  C.   549, 
tator,  had  purchased  further  shares,  588,  per  Lord  Cairus,  L.  C. 
were  contributorics  without  qualifi- 
cation in  respect  of  them,  though  '^                 ^ 
they  had  beoii  treated  as  executors  (?)  i?e     Cheshire     Banhimj     Co., 
in  regard  in  such  further  shares.  Jh'ff's  Executors'    Case,   32   C.   D. 
See   also    /iV    LeeJs    liaitlcin;/    Co.,  301.   - 
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company,  for  the  purpose  of  having  their  title  in  some  way 
recorded  and  recognized,  without  making  themselves  personally 
liable  {m). 

The  Companies  Clauses  Consolidation  Act,  184-5,  contains  Companies 
different  provisions  from  those  of  the  Companies  Act,  1862,  SSio?''' 
with  reo'ard  to  the  procedure  in  the  case  of  the  decease  of  a  Act,  1845, 
shareholder  in  a  company  governed  by  the  former  Act.  Under 
sect.  18,  the  secretary,  on  receipt  of  the  declaration  required  by 
that  section,  is  obliged  to  enter  in  the  register  the  name  of  tlie 
person  entitled  by  transmission  to  the  shares  of  the  deceased 
member.  When  an  executor  finds  that  his  testator  has  died 
entitled  to  shares  in  such  a  company,  he  may  do  one  of  two 
things.  He  may  leave  the  shares  alone  outstanding  in  the  name 
of  the  testator :  the  consequence  would  be  that  he  could  neither 
transfer  the  shares,  nor  vote  in  respect  of  them,  nor  receive  divi- 
dends on  them,  and,  though  he  might  be  liable  for  calls,  it 
would  only  be  in  his  representative  capacity.  On  the  other 
hand,  the  executor  may  want  to  deal  with  the  shares,  or  to 
receive  dividends  in  respect  of  them.  If  so,  he  must  avail  him- 
self of  the  machinery  given  by  the  18th  section,  and  procure 
himself  to  be  registered  as  a  shareholder.  Once  registered 
under  it,  executors  clearly  become  shareholders,  the  company 
having  nothing  to  do  with  the  character  in  which  they  hold 
the  shares,  whether  as  executors  or  trustees  (») . 

The  liability  of  an  executor,  so  long  as  he  has  not  himself 
become  a  shareholder,  is  limited  to  the  extent  of  the  assets  in 
his  hands  properly  administered.  If,  however,  he  is  guilty  of  a 
devastavit,  he  will  be  held  liable  to  the  extent  of  the  devastavit 
to  pay  moneys  due  either  before  or  after  the  death  of  the 
testator  on  the  shares  of  the  testator  still  standing  in  the 
testator's  name  (o) . 


(m)  Buchaii's  Case,  4  A.  C.  549,  («)  Fer  Lindley,  L.  J.,  in  Barton 

595,  per  Lord  Selborne ;  butseetlie  v.   London  &  North -Western  Rail. 

observations  of  Lord  Eslier,  M.  E.,  Co.,  24  C.  D.  77,  88.  Under  sect.  20 

in    Barton    v.    London    &    North-  of  tlie  Act  of  1845,  the  company  is 

Western  Bail.    Co.,  tihi  supra,  as  to  not  bound  to  regard  trusts, 

tlie  meaning  of  Lord  Selborne  being  (o)  Taylor   v.   Taylor,  L.   E.   10 

restricted  to  recording  tlie  title  of  Eq.  477.     As  to  tlie  liability  of  an 

tlie  executors  with,  a  view  to  regis-  executor  where  a  release  given  to 

tering  a  purchaser  from  them  of  a  testator  by  a  company  had  been 

the  shares,  without  being  registered  set  aside,  see  Be  Beivhy,  24  L.  T. 

as  shareholders  themselves.  N.  S.  177  ;  19  W.  E.  464. 

4u2 
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Covenants  In  every  case,  where  the  testator  is  bound  by  a  covenant, 

the  realty:  the  executor  shall  be  bound  by  it,  if  it  be  not  determined 
by  the  death  of  the  testator  (;>)  ;  that  is,  unless  it  is  such 
a  covenant  as  was  to  be  performed  by  the  person  of  the 
testator  (r/) ,  Thus,  in  Thursden  v.  Warthen  (r),  a  lord  of  a 
manor  covenanted  for  himself,  his  heirs,  and  executors,  within 
seven  years  to  convey,  upon  request,  a  copyhold  to  the  plaintiff 
for  life,  secundum  consuctudincm  manerii :  The  covenantor  died, 
and  the  plaintiff  requested  his  executor  to  convey  the  copyhold, 
which  he  refused ;  and  thereupon,  the  plaintiff  brought  an 
action  of  covenant  against  the  executor :  It  was  objected,  that 
the  declaration  did  not  show  what  estate  the  covenantor  had  in 
the  manor,  and  therefore  it  should  be  intended  to  be  a  fee- 
simple,  and  if  so,  then  the  request  ought  to  have  been  made  to 
him  who  was  to  make  the  estate,  and  this  was  the  heir  ;  for  the 
executor  could  not  possibly  perform  the  covenant,  and  so  no 
breach  by  him :  But  Coke,  C.  J.,  said,  that  the  request  made  to 
the  executor  was  good ;  because  executors  represent  the  person 
of  the  testator  as  to  the  performance  of  covenants  to  be  in 
covenant  performed :  And  to  this  the  whole  Court  (except 
Houghton,  J.)  agreed;  and  judgment  was  given  for  the 
plaintiff. 

So  in  the  case  of  Macartney  v.  Blundellis),  in  Dom.  Proc, 
the  appellant  claimed  the  renewal  of  a  lease,  pursuant  to  a 
covenant,  against  the  heirs  of  the  covenantor :  They  refused, 
alleging  that  the  covenantor  was  bare  tenant  for  life  :  And 
it  was  holden,  that  this  refusal  was  a  breach  of  the  covenant, 
for  which  an  action  could  be  maintained  at  law  against  his 
representatives. 

The  executor  is  not  only  liable  upon  all  covenants  by  the 
testator  which  have  been  broken  in  his  lifetime  {f) ,  but,  more- 
over, he  is  answerable  for  all  breaches  in  his  own  time,  as  far  as 
he  has  assets  :  For  the  privity  of  contract  of  the  testator  is  not 
determined  by  his  death  {u).  Thus,  if  a  tenant  in  tail  leases 
for  years,  and  dies,  and  the  issue  in  tail  ousts  the  termor,  he 


{p)  Bro.  Covenant,  pi.  12;  Com.  (s)  2  Eidgw.  P.  C.  113. 

Dip-.  Covenant,  (C.  1). 

(,)  Hyde   V.    Dean   of    Windsor,  (^  Wentw.    Off.    Ex.    251,   14th 


edit. 

(" 
(r)  2r!n]str.  158.  326. 


Cro.  Eliz.   553;   Ikdly  v.    Wrlls,  3 

Wils.  29.  (»)  Conhill   v.    Fretlovp,  3   Mod. 
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sliall  have  covenauted  against  the  executors,  upon  an  express 
covenant  for  quiet  enjoyment  {x). 

Althougli  a  covenant  in  a  lease  should  be  of  a  natiu'e  such  as  liability  of 
to  run  with  the  land,  so  as  to  make  the  assignee  of  the  term  ^fn^lord  and 
liable  for  a  breach  of  it  after  the  assignment,  yet  this  will  not  tenant : 
discharge  the  executor  of  the  original  lessee  from  a  concurrent 
liability  on  the  covenant,  as  far  as  he  has  assets,  even  although  in  covenant : 
the  lessor  shall  have  accepted  the  assignee  as  his  tenant. 

So  the  assignee  of  the  reversion,  by  virtue  of  the  stat.  -32 
Hen.  YIII.  c.  34,  may  maintain  an  action  of  covenant  against 
the  executor  of  the  lessee  upon  an  express  covenant  [jj). 

So  if  the  executor  himself  assigns  the  term,  the  lessor  may 
afterwards  bring  covenant  against  the  executor,  notwith- 
standing any  acceptance  of  the  assignee  as  tenant :  And  so 
also  may  the  assignee  of  the  reversion  (s). 

Hence  an  executor,  when  he  carries  a  lease  to  market,  has 
a  right  to  require  that  the  purchaser  shall  covenant  for  in- 
demnity  against   the   payment   of    rent   and   performance   of 


(sc)  F.  N.  B.  145  (E),  note  («). 
As  to  powers  now  of  tenant  in  tail 
to  lease,  see  Settled  Land  Act,  18S2, 
45  «&  46  Vict.  c.  38,  s.  58. 

{ij)  Brett  V.  Camherhutd,  (_"ro. 
Jac.  521,  522;  1  Saund.  241,  a, 
note  (5),  to  Tlmrshii  v.  Plant.  But 
although  the  executor  of  the  original 
lessee  will  be  liable  for  breaches  of 
covenant,  inciuTed  after  an  assign- 
ment by  the  testator  or  by  himself, 
it  is  otherwise  where  the  testator 
was  the  assignee  of  the  lease ;  for  no 
action  will  lie  against  him  except 
in  respect  of  breaches  in  his  own 
time :  and  therefore,  all  future 
liability  may  be  discharged  by 
assignment  over,  even  to  a  pauper : 
Taylor  v.  Shum,  1  B.  &  P.  21,  And 
since  such  a  course  is  quite  justifi- 
able, morally  as  well  as  legally, 
after  an  offer  to  surrender  the  lease 
to  the  landlord,  the  executor  may 
be  guilty  of  a  devastavit  in  neglect- 
ing to  adojit  it :  Rowley  v.  Adams, 
4  My.  &  Cr.  534. 


(z)  Hellier  v.  Cashard,  1  Sid. 
266;  Cogh'ill  v.  Freelove,  3  Mod. 
325.  But  see  stat.  22  &  23  Vict. 
c.  35,  s.  27,  ante,  p.  1080,  by 
which  an  executor  or  administra- 
tor liable  to  a  covenant  in  a  lease 
or  agreement  for  a  lease  granted 
or  assigned  to  the  testator  or  intes- 
tate, after  satisfying  all  liabilities 
already  accrued  due,  and  setting 
apart  a  sufficient  fund  to  answer 
any  future  claims  that  may  be 
made  in  respect  of  any  fixed  or 
ascertained  sum  covenanted  by  the 
lessee  to  be  laid  out  on  the  pro- 
perty, may  assign  the  lease  to  a 
jDurchaser  and  distribute  the  re- 
siduary personal  estate  of  the 
deceased  without  appropriating  anj' 
part  to  meet  any  future  liability 
under  the  lease.  When  the  exe- 
cutor has  done  this  he  has  freed 
himself  from  all  personal  liability 
in  respect  of  any  subsequent  claim. 
This  is,  however,  without  prejudice 
to  the  lessor's  right  to  follow  the 
assets  of  the  deceased. 
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covenants,  notwithstanding  the  exo(;ut()r  him;  elf  is  not  bound 
to  enter  into  a  covenant  for  the  titk',  but  only  that  he  has  done 
no  act  to  incumber  (r/). 

It  must  be  observed,  however,  that  there  is  a  distinction,  with 
respect  to  this  liability,  between  an  express  covenant  and  a 
mere  covenant  in  law :  For  no  action  lies  against  an  executor 
or  administrator  upon  a  covenant  in  law,  which  is  not  broken 
till  after  the  death  of  the  testator.  Accordingly,  in  the  case  of 
Adams  v.  Gihney  {h),  a  tenant  for  life,  remainder  over,  demised 
to  the  lessee,  his  executors,  &c.,  for  the  term  of  fifteen  years, 
ivithout  any  express  covenant  for  quiet  enjoyment :  The  lessee  was 
evicted  by  the  remainderman,  after  the  death  of  the  tenant  for 
life,  but  before  the  expiration  of  the  fifteen  years :  And  the 
Court  of  Common  Pleas  held,  that  the  lessee  could  not  maintain 
an  action  of  covenant  against  the  executor  of  the  tenant  for  life, 
in  respect  of  such  eviction,  although  it  was  admitted  that  the 
word  "  demise  "  in  the  lease  imported  and  made  a  covenant  in 
law  for  quiet  enjoyment  by  the  lessee  during  the  continuance  of 
the  estate  out  of  which  the  lease  was  granted. 

With  regard  to  leases  made  after  the  31st  day  of  December, 
1881,  the  Conveyancing  and  Law  of  Property  Act,  1881, 
provides  as  follows  : — 

Sect.  10  (1).  "Pent  reserved  by  a  lease,  and  the  benefit  of 
every  covenant  or  provision  therein  contained,  having  reference 
to  the  subject-matter  thereof,  and  on  the  lessee's  part  to  be 
observed  or  performed,  and   every  condition  of  re-entry  and 

(«)  Sialacs  v.  Morris,  1  Ves.  &  Steward,  1  Cr.  &  M.  644  ;  Humble 
B.  8 ;  Wilkins  v.  Fry,  1  Meriv.  265,  v.  Langston,  7  M.  &  W.  530;  Rowley 
266.  Even  if  there  be  no  siicli  v.  ^c?oms,  4  My.  &  Cr.  540;  thiougli, 
covenant,  yet,  if  the  lessor  proceeds  perhaps,  the  executor  has  the  same 
against  the  executor,  and  recovers  remedy  against  each  subsequent 
damages  for  a  breach  of  the  covenant  assignee  in  respect  of  the  breaches 
after  the  assignment,  the  executor  committed  during  the  continuance 
may  have  an  action  on  the  case,  or  of  the  interest  of  each :  Wolvtridge 
usswmp&it,  against  the  assignee  for  v.  Steward,  1  Cr.  &  M.  660.  As  to 
having  neglected  to  perform  the  the  construction  of  the  covenant 
covenant,  whereby  the  executor  entered  into  by  the  assignee  of  lease- 
sustained  damage :  Burnett  v.  Lynch,  holds,  see  lie  Poole  and  Clarke's  Con- 
5  B.  &  C.  589;  MarzHtlv.  Williams,  trad,  [1904]  2  Ch.  173. 

1  B.  &  Ad.424,byLordTentcrden;  „,  ^  ^.        ^.^      „        ■,       ti-7 

,^7       /,       ^j  T   T)   -  -17     1    100  (^)  6  Bing.  6o6.     See  also  l\il- 

Moule  v.  (Jarrttt,  L.  E.  o  Exch.  132;  ^  ''  '=> 

affd.  in  Exch.  Ch.  L.  E.  7  Exch.  ^^^^^  ^-  ^'"'''^^^  ^  ^-  ^'  ^02,  as  to 

101.       But    this    liability    in    the  what  shall    constitute   an  inipHed 

assignee  continues  no  hmgcr  than  or  an  express  covenant  within  the 

his  interest  as  such  :   Wolveridgc  v.  mcauiiig  of  this  rule. 
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other  condition  therein  contained,  shall  be  annexed  and  incident 
to  and  shall  go  with  the  reversionary  estate  in  the  land,  or  in 
any  part  thereof  immediately  expectant  on  the  term  granted  by 
the  lease,  notwithstanding  severance  of  that  reversionary  estate, 
and  shall  be  capable  of  being  recovered,  received,  enforced,  and 
taken  advantage  of  by  the  person  from  time  to  time  entitled, 
subject  to  the  term,  to  the  income  of  the  whole  or  any  part,  as 
the  case  may  require,  of  the  land  leased." 

Sect.  11  (1).  "  The  obligation  of  a  covenant  entered  into  by 
a  lessor  with  reference  to  the  subject-matter  of  the  lease  shall,  if 
and  as  far  as  the  lessor  has  power  to  bind  the  reversionary 
estate  immediately  expectant  on  the  term  granted  by  the  lease, 
be  annexed  and  incident  to  and  shall  go  with  that  reversionary 
estate,  or  the  several  parts  thereof,  notwithstanding  severance  of 
that  reversionary  estate,  and  may  be  taken  advantage  of  and 
enforced  by  the  person  in  whom  the  term  is  from  time  to  time 
vested  by  conveyance,  devolution  in  law,  or  otherwise ;  and,  if 
and  as  far  as  the  lessor  has  power  to  bind  the  person  from  time 
to  time  entitled  to  that  reversionary  estate,  the  obligation  afore- 
said may  be  taken  advantage  of  and  enforced  against  any  person 
so  entitled." 

With  respect  to  the  liability  of  the  executor  of  the  lessee  to  in  debt : 
an  action  of  debt  for  rent  accrued  after  the  death  of  the  testator, 
it  is  fully  established,  that  the  executor  will  be  liable  as  long  as 
the  lease  continues,  and  as  far  as  he  has  assets,  as  well  in  that 
form  of  action  as  in  covenant,  notwithstanding  the  lessee 
assigned  the  term  before  his  death,  or  the  executor  has  done  so 
since  (f).  But  if  the  lessor  has  accepted  the  amgnee  as  his  tenant, 
then  no  action  of  debt  will  lie  against  the  executor  for  rent 
accrued  since  the  assignment,  although,  as  it  just  appeared,  an 


(c)  It  is  true  that  Lord  Coke,  in  assigns  over  his  interest  and  dies, 

WaUcer's  Case,  3  Co.    24,  a,    says,  the  executor  shall  not  be  charged 

that  "  it  was  adjudged  in  Overton  for  rent  due  after  his  death;  for  by 

V.  Sydhall,  that  if  the  executor  of  ^he  death  of  the  lessee  the  personal 

a  lessee  for  years  assigns  over  his  ^^^-^.^^  ^^  ^^^^^,^^^  ^^^  ^^  ^^^  ^^^^.^^ 

interest,  an  action  of  debt  does  not  ,.-,■,,■-,    ,^                         i  ^ 

,.           •     .   1  •       n            ,    -,         n,  01   debt  m  both  cases  was  deter- 
lie  against  mm  tor  rent  due  after 

the  assignment ;  and  that  if  lessee  ^^^'^'^•"     ^''^  ^^^'  ''  contrary  to  all 

for  years  assigns  over  his  interest,  ^^^   subsequent    authorities.      See 

an  action  of  debt  does  not  lie  against  Coghill   v.  Freelove,   3   Mod.    325; 

him  for  rent  due  after  the  assign-  Pitcher   v.    Tovei/,    4   Mod.    7G ;     1 

ment;  and  that  if  lessee  for  years  Saund.  241,  /»,  note  (5). 
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personal 
liability  of 
executor  for 
rent  accrued 
after  tes- 
tator's death  : 


uetioii  of  covenant  rany  be  maintained  on  an  express  covenant 
for  its  payment  during  the  continuance  of  tlie  lease. 

This  may  he  tlie  proper  place  to  consider  more  fully  a  suhj(ict 
which  has  been  already  partially  discussed  (^/),  viz.,  the  personal 
responsibility  of  the  executor  for  the  rent  incurred  under  a 
demise  to  his  testator. 

If  the  whole  rent  accrued  in  tlie  lifetime  of  the  testator,  the 
action  to  recover  it  from  the  executor  must  bo  brought  against 
him  in  his  representative  character  :  and  therefore,  if  the  form 
of  action  be  in  debt,  it  must  bo  in  the  detind  only,  and  not  in 
the  debet  and  dctinet ;  and  the  judgment  must  be  dc  l)oni>i 
tcstatoris  {e). 

But  in  an  action  of  debt  for  rent  incurred  after  the  death  of 
the  lessee,  if  the  executor  enters  upon  the  demised  premises,  the 
lessor  has  his  election,  either  to  sue  him  as  executor,  or  to  charge 
him  personally  as  assignee  in  respect  of  the  perception  of  the 
profits  (/).  Therefore,  if  the  action  be  brought  in  debt,  the 
lessor  may  either  sue  the  defendant  as  executor  in  the 
dctinet  {(fj,  or  in  the  dehet  and  detinet  {/i),   as  assignee  of  the 


{d)  Ante,  p.  1347.  It  has  been 
tliought  better  to  leave  the  disciis- 
yion  in  the  following  pages  as  it 
appeared  in  the  earlier  Editions 
unaltered  except  by  the  addition 
of  new  cases,  notwithstanding  the 
constant  reference  to  ancient  plead- 
ing. It  seemed  impossible  to  adapt 
the  text  to  the  system  of  pleading 
since  the  Judicature  Act  without 
diminishing  the  authority  which 
the  text  derives  from  Sir  Edward 
Vaughan  Williams. 

(e)  1  EoU.  Abr.  G03  (S),  pi.  9 ; 
Friien  v.  Porter,  1  Sid.  379. 

(/)  Boidton  V.  Canon,  1  Freem. 
337;  B.C.,  PoUexf.  125;  1  Saund. 
1,  note  (1)  to  Jevens  v.  Ilarridye. 

[(j)  Royston  v.  Cordrye,  Alcyn, 
42  ;   Hope  v.  Baf/ue,  3  East,  2. 

(//)  Jlurrjravfi's  Case,  5  Co.  31 ; 
/!irh  V.  Frarih,  Cro.  Jac.  238  ; 
(.'idy  V.  Jdslin,  Alcyn,  34  ;  1  Saund. 
1,  note  (1).  So  if  tho  executor 
enters,  he  may  be  charged  in  tho 
debit   and   detinet   for    tlio   current 


half-year's  rent  which  commenced 
before  the  testator  died  :  The 
Bailiffs  of  Ipswich  v.  Martin,  Cro. 
Jac.  411  ;  Jivens  v.  Har ridge,  1 
Saund.  1.  Formerly,  if  one  sum 
of  money  was  due  for  arrears  of 
rent  which  lecarne  due  in  the  life- 
time of  the  testator,  and  another 
sum  for  arrears  due  in  the  exe- 
cutor's own  time,  the  lessor  could 
not  in  one  action  charge  the  exe- 
cutor in  the  detinet  for  the  one  part, 
and  in  the  delet  and  detinet  for  the 
other;  for  then  two  different  judg- 
ments would  be  necessary :  Salter 
V.  Codbold,  3  Lev.  74 :  but  one 
action  might  be  brought  for  both 
sums  in  the  detinet  only  :  Aylmer 
V.  Hide,  13  Geo.  II.;  B.  E.  M.  S. 
Selw.  N.  P.  610,  6th  edit.  But 
now,  under  Ord.  XVIII.  r.  5, 
"  claims  by  or  against  an  executor 
or  administrator  as  such  may  be 
joined  wdth  claims  by  or  against 
him  personally,  provided  tho  last- 
mentioned    claims   are   alleged    to 
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term(i).  So,  in  covenant,  the  lessor  has  his  election,  either  to 
charge  the  executor  as  executor  {k),  or  as  assignee,  without 
naming  him  executor,  stating  generally  in  the  declaration  that 
the  estate  of  the  lessee  in  the  premises  lawfully  came  to  the 
defendant  (/). 

If  the  executor  does  not  enter  (/«),  he  is  still  chargeable  as 


arise  witli  reference  to  the  estate  in 
respect  of  wMcli  the  plaintiJff  or 
defendant  sues  or  is  sued  as  exe- 
cutor or  administrator."  See  iiost, 
p.  1571. 

(j)  In  such  cases  it  appears  to 
have  been  the  practice  to  name  the 
defendant  executor,  and  to  state  in 
the  declaration,  in  the  dehet  and 
detinet,  the  demise  to  the  deceased, 
his  death,  the  grant  of  administra- 
tion to  the  defendant,  his  entry  into 
the  demised  premises,  and  the  sub- 
sequent accruing  of  rent :  See  the 
entry  in  Jevens  v.  Harridge,  1  Saund. 
1,  and  the  case  of  Caly  v.  Joslin, 
Aleyn,  34.  But  it  is  sufficient 
to  charge  the  defendant  in  the  debet 
and  ddinet  as  assignee  generally, 
without  naming  him  execiitor.  See 
Lijddall  V.  Dunlapp,  1  Wils.  4,  5  ; 
WoUaston  v.  HakewiU,  8  M.  &  Gr. 
297  ;  infra,  note  {m). 

{k)  Buckley  v.  Firk,  1  Salk.  317. 

(l)  Tiiney  v.  Norris,  1  Ld.  Eaym. 
553;  8.  €.,  1  Salk.  309;  Ca'rth. 
519;  BncMeyy.  Pirl;  1  Salk.  317; 
1  Saund.  1,  note  (1). 

(m)  Before  entry  and  taking  pos- 
session, the  executor  of  a  lessee 
cannot  be  made  liable  as  assignee 
of  the  term,  but  if  he  does  enter 
and  take  possession  he  may  be 
made  liable  as  assignee  ;  yet  he 
may  then  by  proper  pleading  limit 
his  liability  for  rent  to  the  yearly 
value  the  premises  might  have 
yielded,  though  it  would  seem  ho 
cannot  so  limit  his  liability  in  re- 
spect of  breach  of  contract  to  re- 
pair :  Rendall  v.  Andrece,  61   L.  J. 


a.  B.  630,  633.  In  this  case  Mr. 
Justice  A.  .L.  Smith  adopted  the 
view  indicated  by  Sir  Edward 
Vaughan  Williams  in  the  earlier 
Editions  of  this  Work,  in  which  the 
note  on  this  point  ran  as  follows  : 
There  seems  to  be  some  doubt 
whether  this  distinction  as  to  the 
entry  of  the  executor  has  not,  in  a 
great  raeasure,  ceased  to  exist  since 
the  decision  of  Williams  v.  Bosun- 
quet,  1  Brod.  &  B.  238.  That  case 
decided  (overruling  Eaton  v. 
Jacques,  Dougl.  455),  that  the 
assignee,  in  fact,  of  a  lease  may  be 
charged  as  assignee  on  a  covenant 
contained  in  it  for  the  payment  of 
rent,  though  he  has  never  occupied 
or  actually  become  possessed.  And 
it  does  not  appear  altogether  clear 
whether  it  is  not  a  consequence 
that  an  executor  may  likewise  be 
charged,  as  assignee  in  law,  with- 
out entry.  See  the  observation  of 
Parke,  B.,  at  the  conclusion  of  his 
judgment  in  Nation  v.  Tozer,  1 
Crompt.  M.  &  R.  176;  4  Tyrwh. 
565.  The  point  above  suggested 
was  much  discussed  in  the 
C.  P.,  in  the  case  of  Wollastou  v. 
HakewiU,  3  M.  &  Gr.  297;  S.  C, 
3  Scott,  N.  E.  593.  In  that  case 
the  plaintiffs  declared,  as  assignees 
of  a  lessor,  on  certain  covenants 
contained  in  a  lease  for  ninety- 
nine  years,  and  alleged  that  all 
the  estate  of  the  lessee,  Thomas 
Stead,  of  and  in  a  great  part  of  the 
demised  premises,  "  by  assignment 
thereof  then  made,  came  to  and 
vested    in    the   defendant,    where- 
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executor  in  tlie  dvtiHcf,  because  lie  cannot  so  waive  tlie  term  as 
not  to  be  liable  for  the  rent  as  far  as  he  has  assets  {n). 

Where  the  executor,  having  entered,  is  sued  in  the  debet  and 
detinet,  as  assignee,  for  rent  incurred  after  his  entry,  he  cannot 
plead  j9 /ewe  adminidravit  (o),even  although  he  be  named  executor 


upon  and  whereby  the   defendant 
became  and  was  possessed  of  the 
said    part    of    the    sajd    demised 
premises,    and    continued    so  pos- 
sessed,   until    the    commencement 
of  this  suit."      And  the  j^laintiffs 
then  proceeded  to  assign  a  breach 
of  covenant  for  the  non-payment 
of     certain    additional     rents    re- 
served by  the  lease,   and    also   a 
breach   of   covenant  in   not  keep- 
ing the  premises   in  repair.      The 
defendant,  by  her  j^lea,  traversed 
"  that  all  the   estate,   &c.,  of  the 
said  Thomas  Stead,  of  and  in  the 
said  part  of  the  said  premises  by 
assignment  thereof  made,  came  to 
and  vested  in  her,  in  manner  and 
form,  &c. ;  "  upon  which  issue  was 
joined.     After  trial  and  verdict  for 
the  plaintiffs,  a  motion  for  a  non- 
suit was  made  on  the  ground  of  an 
alleged  variance  between  the  alle- 
gation in  the  declaration,  charging 
the  defendant  generally  as  assignee 
of  the  lease,  and  the  proof  offered 
at  the  trial,  whereby  she  appeared 
to  be  only  executrix  of  an  assignee, 
and  that  she  had  never  entered  or 
taken  the  profits.     But  the  Court 
was  of  opinion  that   there  was  no 
variance.     And  Tyndal,   C.  J.,    in 
delivering    the  judgment    of    the 
Court,  said  that,  as  to  the  argu- 
ment that  the  executor,  by  being 
charged  generally  as  assignee,  be- 
comes thereby  liable  dc  bonis  pru- 
priis,  the  answer  is  that  he  may, 
bj'  pro])cr  pleading,  discharge  him- 
self   from    personal    liability,    by 
alleging  that  ho  is  not  otherwise 
assignee  than  by  being  executor  of 


the  lessee,  and  that  ho  has  never 
entered  or  taken  possession  of  the 
demised   premises;     and  from   all 
liability   as  executor    by  alleging 
that  the  term  is  of  no  value,  and 
that  ho  has  no  assets.     But  that,  if 
instead    of    relieving    himself    by 
pleading,  he  takes  issue  on  the  fact, 
whether  he  is  assignee  or  not,  the 
evidence  that  he  is  executor  proves 
the  affirmative  of  the  issue  that  he 
takes  the  term  by  assignment.   And 
his  Lordship  referred  to  the  case  of 
Green  v.  Lord  ListowtU,  2  Ir.  L.  E. 
384,  as  having  determined  this  pre- 
cise point.      See   also  Acldand  v. 
Fring,  2  M.  &  Gr.  937.     And  as  to 
an  executor  de  son  tort,  see  Paull  v. 
Simpson,  9  Q.  B.  365.    This  subject 
was  again  considered  in  the  case  of 
KearsUy   v.    Oxley,    2    Hui'l.    &  C. 
896.     In  that  case_  the  declaration 
charged  the  defendant  as  assignee 
of  a  lease,  and  alleged  the  non- 
payment of  rent.      The  defendant 
pleaded  that  administration  de  bonis 
nort,  of  the  lessee  was  granted  to  a 
woman  whom  he  afterwards  mar- 
ried, and  that  neither  he  nor  his 
wife  ever  entered  into  or  took  pos- 
session of  the  demised  premises,  nor 
did   they    vest    in    the  defendant 
otherwise  than  as  in  and  by  the 
plea  appeared.      And  it  was  held 
that    this    plea    afforded   a    good 
answer  to  the  action  as  an  argu- 
mentative   traverse   that    the   de- 
fendant was  assignee. 

{n)  I/oirsc\.  Webster,  Yelv.  103; 
Ihlierv.  Casherf,  1  Lev.  127. 

(o)   C'niij     V.    Joslin,    Aluyn,    34 ; 
Ile/ier  V.  Casberf,  1  Lov.  127,  128; 
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in  the  declaration  {p)  :  for  if  the  rent  be  of  less  value  than  the 
land,  as  the  law  prima  facie  supposes,  so  much  of  the  profits  as 
suffices  to  make  up  the  rent  is  appropriated  to  the  lessor,  and 
cannot  be  applied  to  anything  else  ;  and  therefore  the  plea  of 
pienc  achninidrai'it  confesses  a  misapplication,  since  no  other 
payment  out  of  the  profits  can  be  justified  till  the  rent  is 
answered  {q).  And  if  judgment  be  given  against  the  executor,  it 
is  de  bonis  propriis  {r).  But  if  the  laud  be  of  less  value  than  the 
rent,  the  executor  may  plead  the  special  matter,  viz.,  that  he 
has  no  assets,  and  that  the  land  is  of  less  value  than  the  rent, 
and  pray  judgment  whether  he  shall  be  charged  otherwise  than 
in  the  detinet  only  (s).  If,  however,  such  a  plea  be  pleaded  to 
the  whole  rent  in  the  declaration,  it  will  not  be  a  good  bar 
unless  it  shows  that  there  were  no  profits  at  all ;  because  the 
executor  is  chargeable  personally  for  so  much  of  the  rent  as  the 
premises  are  worth  :  If,  therefore,  the  profits  have  been  less 
than  the  rent,  and  therefore  cover  a  part  only,  that  part  should 
be   confessed  and  the  plea  pleaded  to  the  remainder  {t).     In 


SackviU  v.  Evans,  Preem.  171  ; 
Buckley  v.  Firk,  1  Salk.  317. 

{p)  See  ante,  p.  1388,  note  (//). 

(q)  Buckley  v.  Pirk,  1  Salk.  317. 

(V)  Wentw.  Off.  Ex.  285,  286, 
14tli  edit.;  1  Saund.  1,  note  (1). 
So  if  the  executor  be  sued  in 
assumpsit  for  use  and  occupation  in 
his  own  time,  lie  shall  be  liable 
de  tonis  propriis,  though  it  be  laid 
that  the  defendant  occupied  as  exe- 
cutor :  Wigley  v.  Ashion,  3  B.  &  A. 
101.  See  Atkins  v.  llmnylirey,  2 
C.  B.  654. 

(s)  BiUinghurst  v.  Spearman,  1 
Salk.  297  ;  Buckley  v.  Firk,  1  Salk. 
317;  1  Saund.  1,  note  (1).  In 
many  instances  the  profits  of  the 
land  may  be  iusufBcicnt  for  a  given 
period,  although  the  lease  may,  on 
the  whole,  be  beneficial ;  as  in 
respect  to  the  rent  for  the  occupa- 
tion of  premises  from  Michaelmas 
to  Lady-day,  especially  where 
almost  the  whole  profit  is  taken  in 
the  summer ;  as,  formerly,  in  the 
case   of    a   lease   of    tithes    or  of 


meadow  grounds  which  are  usually 
flooded  in  the  winter :  Wentw.  Off. 
Ex.  289,  14th  edit.  So  the  profits 
for  a  series  of  years  may  be  less 
than  the  amount  of  the  rent, 
although  the  lease  for  the  whole 
term  may  be  of  no  small  value ;  as 
in  the  case  of  a  lease  of  woods, 
which  are  fellable  only  once  in 
eight  or  nine  years,  and  the  felling 
has  been  very  recent :  ihid.  290. 
In  these  and  the  like  instances,  the 
executor  is  personally  liable  only 
to  the  extent  of  the  profits,  and  for 
such  proportion  of  the  rent  as  shall 
exceed  the  profits  is  chargeable 
merely  in  the  capacity  of  executor, 
or,  in  other  words,  as  far  only  as  he 
has  assets  ;  and  in  such  case,  to  an 
action  brought  by  the  lessor  against 
him  in  the  dehet  and  detinet,  he 
must  disclose  the  matter  by  special 
pleading:  Buckh-y  v.  Firk,  1  Salk. 
317  ;  Toller,  280. 

{t)  Ruhery  v.  Stephens,  4  B.  & 
Adol.  241,  247.  In  that  case  the 
plaintiff  having  declared,  in  cove- 
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RcmiKUit  V.  Brcmridgc  {u),  which  was  an  action  for  use  and 
occupation  generally,  where  it  appeared  that  the  defendant, 
who  was  the  administrator  of  the  original  tenant  under  an 
agreement  for  a  lease,  had  taken  possession  after  the  intestate's 
death,  yet,  it  having  been  proved  by  the  defendant,  under  the 
general  issue,  that  the  premises  had  been  productive  of  no 
profit  to  him,  and  that  eight  months  after  the  death  of  the 
intestate,  he  had  offered  to  surrender  them  to  the  plaintiff,  it 
was  held  that  this  constituted  a  good  defence  to  the  action. 

In  Ee  Boives  {x)  it  was  decided  that  an  executor  who  takes 
possession  of  a  leasehold  of  his  testator  is  liable  personally,  as 
assign  of  the  lease,  for  subsequent  rent  up  to  the  letting  value 
of  the  holding.  And  North,  J.,  in  dehvering  judgment  says  : 
"  The  law  is,  as  the  cases  cited  and  several  others  clearly 
establish,  that  if  an  executor  is  sued  as  assign  of  the  lease  for 
rent  accrued  during  the  time  in  which  he  was  in  possession  he 
is  entitled  to  set  up,  by  way  of  defence,  that  he  is  only  assign 
as  executor,  and  that  the  profits  or  yearly  value  of  the  property 
amount  only  to  a  sum  less  than  the  rent.  Then  he  must  pay 
into  Court  the  amount  that  he  admits  to  be  the  full  value,  and 
if  his  plea  is  proved  and  that  is  the  full  value,  he  will  be  under 
no  further  liability  in  respect  of  the  matter."  The  learned 
Judge  goes  on  to  point  out  that  the  full  value  is  not  the  actual 
amount  received  by  the  executor,  but  the  amount  which  he 
might  have  received  by  the  exercise  of  reasonable  diligence. 


nant,  for  rent  at  26Z.  a  year,  the  cured  by  verdict;  and  that  the 
defendants  pleaded  that  they  were  plaintiff  might  recover  the  arrears 
only  chargeable  as  executors,  and  of  rent  at  the  rate  fixed  by  the 
that  the  term  came  to  them  as  jiiiy.  See  also  Hopivood  v.  Wlialey, 
such ;  that  the  premises  were  of  6  C.  B.  744,  where  in  a  similar 
less  yearly  value  than  the  said  plea,  an  averment  that  the  defen- 
rent  of  26Z.,  viz.,  of  no  value;  and  dant  "■did  not'''  was  held,  after 
that  they  had  fully  administered,  verdict,  to  mean  that  he  "could 
&c.  :  The  plaintiff  replied,  that  not "  derive  any  profit  from  the 
the  premises  were  of  the  yearly  demised  premises ;  and  it  was 
value  of  26?.,  and  issue  was  joined  further  held  that  the  plea  might 
thereon :  At  the  trial  the  yearly  be  taken  distributively,  and  the 
value  was  found  by  the  jury  to  plaintiff  should  recover  to  the  ex- 
bo  20/. :  And  the  Court  of  King's  tent  to  which  defendant  might,  by 
Bench  held  that  the  replication  the  exercise  of  reasonable  cHligence, 
was,  in  substance,  that  the  pre-  have  derived  profit, 
mines  were  of  some  value;  that  («)  8  Taunt.  191. 
the  issue  was  merely  informal  and  (x)  37  C.  D.  128. 
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And  on  the  same  principle,  althougli,  as  it  has  abeady 
appeared  (y),  an  executor,  generally  speaking,  cannot  waive  the 
term,  for  he  must  renounce  the  executorship  in  toto,  or  not  at 
all ;  yet,  if  the  value  of  the  land  is  of  less  amount  than  the  rent ; 
and  there  is  a  deficiency  of  assets,  he  may  waive  such  a  lease  {z) . 
And  if  there  are  assets  to  bear  the  yearly  loss  for  some  years, 
but  not  during  the  whole  term,  then,  it  seems,  the  executor 
must  pay  the  rent  as  long  as  the  assets  will  hold  out,  and  must 
then  waive  the  possession,  giving  notice  to  the  reversioner  {a). 

But  if  the  executor  be  sued  as  executor,  in  debt  in  the  detinet, 
for  rent  incurred  after  the  death  of  the  testator  he  may  plead 
plene  adminisfravit :  for  that  is  a  good  plea,  wherever  no  other 
judgment  can  be  given  but  only  against  the  defendant  as 
executor  {b) . 

So,  where  the  executor  is  charged  as  executor,  in  an  action  of 
covenant,  for  non-payment  of  rent  incurred  in  the  defendant's 
own  time,  plene  administravit  is  a  good  plea,  although  the 
defendant  might  have  been  charged  as  assignee  of  tlie  term  [c) . 

It  remains  to  consider  how  these  points  are  affected  by  the  liability  of 
assignment  of   the  lease.     If  the  term  was   assigned  by  the  assTcmmen^ 
testator,  it  seems  clear  that  the  executor  cannot  be  charged  as  of  lease : 
assignee,  because  the  lease  did  not  pass  to  him :  but  still  he  will 
be  liable  as  executor  in  debt  in  the  detinet  for  the  rent,  unless 
the  lessor  has  accepted  the  assignee  as  his  tenant  [d)  ;  and  even 

{ij)  See  ante,  jd.  516,  not  legally  aj^ply  the  profits  to  auy 

(z)  Wentw.  Off.  Ex.  c.  11,  p.  244,  other  purpose  than  payment  of  the 

c.  12,  p.  290,  14th  edit. ;    Wdlanson  rent :  Therefore,  if  the  land  yields 

v.  Cawood,  3  Anstr.   909,  by  Mac-  some  profit,  but  less  than  the  rent, 

donald,  C.  B.  (cited  by  Wood,  V.-C,  the  executor  ought  to  j^lead  jjlene 

1  K.  &  J.  575).     He  must,  it  would  administravit  2'>r(jeter  the  profit.  This 

seem,  promptly  offer  to  surrender  doctrine,    however,     applies     only 

the  lease,  and  this  will  help  him  as  when   the   action  is  brought  on  a 

to    subsequent  breaches   of    cove-  covenant  in  a  lease  to  pay  the  rent 

nant.     See  Reid  v.  Lord  Tenterden,  thereby  reserved,  and  not  to  a  case 

4  Tyrwh.  118,  120.  where  the  assignor  of  a  lease  sues 

(a)  Wentw.  Off.  Ex.  nbi  supra.  the  executor  of  the  assignee  on  a 

(&)  LyddallY.  Dunlapp,  1  Wils.  5.  covenant  to  perform  the  covenants 

(c)  Ibid.  4 ;    Wilson  v.  Wigg,   10  in  the  lease,  and  to  indemnify  the 

East,  315.     But  if  issue  be  joined  assignor  for  any  breach  of  them, 

upon  this   plea,   and  it  should   be  notwithstandingthebreach  assigned 

proved  that   the   executor  has  re-  is  the  non-payment  of  rent :  Coltins 

ceived   any  profit   from   the  land,  v.  Croucli,  13  Q.  B.  542. 

there  would,  it  would  seem,  be  a  {d)  HelierY,  Cashert,  1  Lev.  127. 

verdict  against  him;   for  he  could  i^pe  avte,  p.  1388. 
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personal 
responsibility 
of  executor 
for  repairs 
after  tes- 
tator's death : 


in  that  case,  the  executor  will  be  liable  as  executor,  in 
covenant  {e).  If  the  executor  enters,  and  afterwards  himself 
assigns  the  lease,  then  he  is  chargeable  as  assignee,  for  that  time 
only  during  which  he  occupied  (/).  And  if  he  is  sued  for  rent 
incurred  since  the  assignment  by  himself,  he  is  liable  in  his 
representative  character  only  :  Therefore,  if  the  lessor  brings  an 
action  of  covenant  against  the  executor,  and  charges  that  after 
the  testator's  death,  and  the  proving  of  the  Will  by  the  defen- 
dant, the  demised  premises  came  by  assignment  to  one  A.  B., 
and  that  such  assignee  has  broken  the  covenants  in  the  lease,  the 
defendant  may  plead  7;/('»e  adminisfravit  (fj). 

It  must  here  be  observed,  that  the  Court  of  Common  Pleas 
held,  in  the  case  of  Tremeere  v.  3Iorriso)i  {//),  that  although,  in 
respect  of  rent,  the  personal  liability  of  an  executor  of  a  lessee 
does  not  exceed  the  value  of  the  demised  premises,  yet  this 
qualification  does  not  extend  to  a  covenant  for  repairs ;  but 
that  where  an  executor  is  sued  as  assignee  on  a  covenant  to 
repair,  he  is  liable  as  any  other  assignee :  Accordingly,  in  that 
case  a  plea  by  the  executor  that  the  demised  premises  had  yielded 
no  profit,  nor  had  been  of  any  value  whatever,  since  the  testator's 
death,  with  the  addition  of  an  averment  of  plene  adminisfravit, 
and  an  offer  to  siu-render  before  the  breaches  occurred,  was  held 
bad  on  demurrer  (/) .  The  principal  ground  of  this  decision 
appears  to  have  been,  that  the  law  is  clear  that  an  action  of 
waste  will  lie  against  an  executor  for  any  waste  done  in  his 
time,  as  well  permissive  as  voluntary  (A-) . 

This  decision  appears  to  have  been  to  some  extent  confirmed 
by  the  subsequent  case  in  Q,.  B.  of  Hornidge  v.  Wilson  (/).  That 
was  an  action  of  debt  for  rent  against  the  defendant  as  assignee 
of  a  term  :  The  defendant  pleaded  that  he  was  administrator ; 
that  the  premises  were  of  less  value,  and  had  yielded  less  profit 

than  the  arrears  of  the  rent,  that  is  to  say,  £ ;  that  he  had 

paid  over  to  the  plaintiff  all  the  profit  he  had  received,  and  had 
fully  administered,  and  had  offered  to  surrender  :  Peplication, 
that  the  premises  were  worth  more  than  the  sum  in  the  plea 
mentioned,  and  a  denial  of  the  smTender :  the  premises  were 


{<■)  Sco  arde,  p.  1388.     See  Leigh 
V.  Thorvton,  1  13.  &  A.  G25. 

(/)  See  ante,  p.  11385,  note  {y). 
[q)  Wilson  y.  Wigg,  10  East,  313. 
{h)  1  13iug.  N.  S.  89. 


(/)  But  see  the  observations  of 
Bay  ley,  B.,  in  Eeid  v.  Loi-d  Ten- 
terdm,  4  Tyrwli.  118,  120. 

(/c)  See  Ives  v.  Sammes,  2  Anders, 
51 ;   2  Inst.  302. 

(/)  11  A.  &E.  645. 
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demised  by  a  party,  through  whom  the  plaintiff  claimed,  to  N. 
for  twenty-one  years,  in  1818,  the  lease  containing  a  covenant 
by  the  lessee  to  repair:  N.,  in  1827,  imderlet  to  E.  for  twelve 
years,  wanting  ten  days,  at  a  rent  exceeding  that  reserved  in 
the  lease :  N.  died  in  1829,  and  administration  was  granted  to 
the  defendant  in  1830  :  E.  died  in  1828,  and  the  premises  since 
that  time  had  been  occupied  by  E.'s  sister,  who  for  some  years 
had  paid  the  rent,  out  of  which  the  plaintiff's  rent  was  paid,  but 
had  since  become  insolvent,  and  her  rent  had  fallen  into  arrear  : 
The  premises  had  become  out  of  repair,  and  had  been  for  some 
years,  at  the  time  of  the  commencement  of  the  action,  of  less 
value  than  the  rent  reserved  in  the  original  lease ;  but  would  be 
of  that  value  if  repaired :  The  defendant  had  given  the  plaintiff 
notice  of  his  willingness  to  surrender  :  And  the  Coui't  of  Queen's 
Bench  held,  first,  that  the  proof  of  non-payment  of  rent  by  the 
under-lessee  was  no  defence  to  this  action,  on  the  issue  as  to  the 
value  of  the  premises  :  Secondly,  that  under  the  same  issue,  the 
defendant  could  not  rely  on  the  premises  being  out  of  repair  as 
a  ground  of  defence,  being  himself  boimd  by  the  covenant  to 
repair.  And  in  SJeap  v.  Newman  (m),  the  case  of  Tremeere  v. 
Morrison  was  expressly  recognised  and  acted  on  by  the  Court  of 
Common  Pleas. 

In  Buclxicorth  v.  Simpson  («),  A.  demised  to  B.  certain  lands  personal 
and  premises  for  one  year  certain,  and  then  from  year  to  year,  executor*of 
so  long  as  the  parties  should  think  proper,  with  power  to  deter-  tenant  from 
•  i  •   •  J  •      i         -J  1/11  1    •      t        '         ye^^"  to  year 

mme  it  on  givmg  notice  to  quit ;  and  the  lease  contained  various  continuing  to 

terms  and  conditions,  as  to  the  management  of  the  lands  and  °^^^Py- 

repairing   the   buildings  :    The  lessee  died,  and  his  executors 

entered  into  the  occupation  of  the  premises,  and  continued  to 

occupy  and  paid  rent :  And  the  Court  of  Exchequer  held,  that 

they  were  chargeable  in  their  personal  character,  upon  the  terms 

contained  in  the  original  demise ;   their  continuing  to  occupy, 

and  the  landlord's  abstaining  from  giving  notice  to  cjuit,  raising 

an  implied  promise  on  their  parts  to  abide  by  the  terms  of  the 

original  contract  (o). 

If  lands  are  leased  for  years  by  demise  not  under  seal,  and  liability  from 

one  of  the  two  executors  of  the  lessee  enters  into  the  demised  occupation  of 

co-executor: 

premises,  such  entry  does  not  enure  as  the  entry  of  the  two 


(m)  12  0.  B.  N.  S.  116.  (o)  See  Arden    v.    StiUivan,    14 

{n)  1  Cr.  M.  &  E.  834.  Q.  B.  832,  840. 
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liability  of 
executor  of 
lessee  as  to 
party -walls. 


executors,  so  as  to  make  them  both  liable  in  an  action  for  use 
and  occupation  (;>). 

It  has  been  lield  (y),  that  under  the  stat.  14  Geo.  III.  c.  78 
(The  Building  Act),  where  a  party- wall  lias  been  rebuilt,  the 
person  who  is  owner  of  and  entitled  to  the  improved  rent  of  the 
adjoining  premises  is  liable  to  contribution  out  of  such  rent, 
though  he  be  owner  only  as  an  executor  or  administrator  (r). 


Liability  of 
executor  on  a 
covenant  by 
testator  to 
take  a  re- 
newed lease. 


In  Sf('j)/ie)t.s  V.  Ilotham  (s),  Wood,  V.-C,  made  a  decree  for 
specific  performance  of  a  covenant  in  a  lease  to  take  a  renewed 
lease  against  the  executors  of  the  lessee,  who  had  entered  and 
admitted  assets  :  His  Honour  acted  in  this  case  unwillingly 
and  contrary,  it  seems,  to  his  own  opinion,  on  the  authority  of 
the  decision  of  Shadwell,  V.-C,  in  P/iillips  v.  EveranI  (i)  :  And 
the  learned  Judge  said  that,  in  this  case,  the  lease  must  be  so 
framed  that  no  personal  liability  should  be  incurred  by  the 
executors  ;  though  if  the  lease  were  a  beneficial  one  claimed  by 
them,  they  must  enter  into  full  covenants. 


Liability  of 
executor  of 
vendee  of  a 
real  estate  to 
complete  the 
purchase. 


Apart  from  Locke  King's  Act,  if  the  purchaser  of  real  estate 
dies,  without  having  paid  the  purchase-money,  his  heir-at-law, 
or  the  devisee  of  the  land  purchased,  will  be  entitled  to  have 
the  estate  paid  for  by  the  executor  or  administrator  {k).  And 
in  any  case  in  which  the  heir  or  devisee  may  still  be  entitled  to 
have  the  estate  paid  for  by  the  executor  or  administrator,  as 
where  the  testator  or  intestate  has  excluded  the  operation  of 
Locke  King's  Act  by  the  expression  of  a  contrary  intention,  if 
the  personal  estate  cannot  be  got  in,  and  the  heir  or  devisee 
pays  for  the  land  out  of  his  own  pocket,  he  may  afterwards  call 
upon  the  personal  representative  to  reimburse  him  (t)  .     And  in 


( jj)  Nation  v.  Tozer,  1  Or.  M.  & 
E.  172;  see  also  ante,  p.  719. 

{q)  Thacker  v.  Wilson,  3  A.  & 
E.  145. 

(r)  Nor  in  the  Metropolitan 
Building  Act,  1855  (18  &  19  Yict. 
c.  122),  which  has  taken  the  place 
of  the  above  statute,  is  there  any- 
thing to  alter  the  liability  of  exe- 
cutor or  administrator  as  estab- 
lished in  the  case  above  cited. 

{a)  1  K.  &  J.  571. 


{t)  5  Sim.  102. 

(u)  Milner  v.  Mills,  Mosely,  123 ; 
Broome  v.  Moncl-,  10  Ves.  597.  As 
to  the  effect  of  Locke  King's  Act 
Amendment  Act,  1877  (40  &  41 
Vict.  c.  34),  see  Re  Cockcroft,  24 
C.  D.  94  ;  and  ante,  p.  1326, 
note  (/»). 

{x)  Broome  v.  Monch,  10  Ves.  614, 
615;  Sugd.  V.  &  P.  14th  edit.  192. 
See  Lord  v.  Lord,  1  Sim.  505. 
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sucli  a  case,  if  the  personal  estate  is  insufficiont  to  perform  the 
contract,  and  the  agreement  is  on  that  account  rescinded,  yet 
the  heir  or  devisee  will,  it  would  seem,  be  entitled  to  the 
personalty  so  far  as  it  goes  :  And  it  was  decided,  that  if  by 
reason  of  the  comjilication  of  the  testator's  affairs,  the  purchase- 
money  coidd  not  be  immediately  paid,  and  the  vendor  for  that 
reason  rescinded  the  contract,  yet  on  the  coming  in  of  the  assets, 
the  devisee  of  the  estate  contracted  for  might  comj)el  the  exe- 
cutor to  lay  out  the  purchase-money  in  the  purchase  of  other 
estates  for  his  benefit  (y). 

But  if  a  title  cannot  be  made,  or  there  was  not  a  perfect 
contract,  or  the  Court  should  think  the  contract  ought  not  to  be 
executed,  in  all  these  cases  there  is  no  conversion  of  real  estate 
into  personal,  in  consideration  of  the  Court,  upon  which  the 
right  of  the  executor  on  the  one  hand  (s) ,  and  of  the  heir  or 
devisee  on  the  other,  depends :  And  therefore,  if  the  vendor 
dies,  the  estate  will  go  to  the  heir-at-law  of  the  vendor,  in 
the  same  manner  as  if  no  contract  had  been  entered  into  {a)  : 
and  the  heir  or  devisee  of  the  purchaser  will  not  be  entitled  to 
the  money  agreed  to  be  paid  for  the  lands,  or  to  have  any  other 
estate  bought  for  him  [h)  :  The  Court  cannot  speculate  upon 
what  the  deceased  party  would  or  would  not  have  done  ;  but  in 
these  cases  the  inquiry  must  be,  whether  at  his  death  a  contract 
existed  by  which  he  was  bound,  and  which  he  would  be  com- 
pelled to  perform  (c) :  That  alone  can  give  the  heir  of  the  purchaser 
a  right  to  call  for  the  personal  estate  to  be  applied,  or  to  the 
personal  representative  of  the  vendor  a  right  to  call  upon  his 
heir  ((/). 

Similar  principles  apply  where  a  vendor  dies  after  there  is  a  Devolution  of 
valid  contract  made  for  the  sale  of  land,  and  before  the  sale  has  contracted  to 
been  carried  out.    In  such  case  the  iDurchase-monejMvill  devolve  be  sold. 
as  personal  estate  {e)  :  And  if  the  land  contracted  to  be  sold  has 

(?/)   Whittaker    v.     Whiftal-er,    4  Turn.  &  Eus.s.  281. 

Bro.  C.  C.  31  ;    Broome  v.  3Ioncl-,  (6)  Green  v.  Smith,  1  Atk.  oT3  ; 

10    Ves.    597;     Sugd.    V.    &    P.,  Broome  y.  Monck,  10  Yes.  591. 

14th  edit.  192.    And  see  Lysaght  y.  (c)  See  Curre  v.  Boivyer,  5  Beav. 

Edwards,  2  C.  D.  499,  521.  6,  note  [h) ;  ante,  p.  498. 

(2)  ^eeante,  pp.  497,  498  ;  Sugd.  {d)  Sugd.  V.  &  P.  14tli  edit.  193. 

V.  &  P.  Hth  edit.  193.  See  also  Lysaght  v.  Edwards,  2  C.  D. 

(a)  Lacon  v.  Mertins,  3  Atk.   1  ;  499,   507,  per  Jessel,  M.'  E.     And 

Att.-Qen.  v.  Day,  1  Ves.  Sen.  218;  compare  Re  Thomas,  34  C.  D.  166. 

Buckmaster  v.  Harrop,  7  Ves.  341.  (e)  See   Lysaght  v.    Edwards,    2 

See  also  Johnson   v.  Le    Garde,   1  C.  D.  499 ;  Re   Thomas,   34  C.  D. 

W.E. VOL.  II.  4  X 
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not  been  conveyed  in  the  lifetime  of  the  testator  or  intestate, 
the  heir-at-law  or  devisee  will  take  no  beneficial  interest. 
Formerly,  the  executor  could  not  himself  convey  the  estate,  the 
subject  of  the  contract,  but  now  by  the  Conveyancing  and  Law 
of  Property  Act,  1881  (44  &  45  Yict.  c.  41),  s.  4  (1),  "  where  at 
the  death  of  any  person  there  is  subsisting  a  contract  enforceable 
against  his  heir  or  devisee,  for  the  sale  of  the  fee  simple  or  other 
freehold  interest,  descendible  to  his  heirs  general,  in  any  land, 
his  personal  representative  shall,  by  virtue  of  this  Act,  have 
power  to  convey  the  land  for  all  the  estate  and  interest  vested 
in  him  at  his  death,  in  any  manner  proper  for  giving  effect  to 
the  contract."  This  section  is  not  to  affect  the  beneficial  rights 
of  any  person  claiming  as  heir  or  devisee,  and  is  only  to  a]:)ply 
in  cases  of  death  after  the  commencement  of  the  Act  (the  1st 
day  of  January,  1882). 

And  by  sect.  30  of  the  same  Act,  which  also  is  only  to  apply 
in  cases  of  death  after  the  commencement  of  the  Act,  it  is  pro- 
vided that,  "Where  an  estate  or  interest  of  inheritance  or 
limited  to  the  heir  as  special  occupant,  in  any  tenements  or 
hereditaments,  corporeal  or  incorj)oreal,  is  vested  on  any  trust, 
or  by  way  of  mortgage,  in  any  person  solely,  the  same  shall,  on 
his  death,  notwithstanding  any  testamentary  disposition,  devolve 
to  and  become  vested  in  his  personal  representatives  or  repre- 
sentative from  time  to  time,  in  like  manner  as  if  the  same  were 
a  chattel  real  vesting  in  them  or  him ;  and  accordingly  all  the 
like  powers,  for  one  only  of  several  joint  personal  representatives, 
as  well  as  for  a  single  personal  representative,  and  for  all  the 
personal  representatives  together  to  dispose  of  and  otherwise 
deal  with  the  same,  shall  belong  to  the  deceased's  personal 
representatives  or  representative  from  time  to  time,  with  all  the 
like  incidents,  but  subject  to  all  the  like  rights,  equities,  and 
obligations,  as  if  the  same  were  a  chattel  real  vesting  in  them 
or  him ;  and,  for  the  pm'poses  of  this  section,  the  personal  repre- 
sentatives for  the  time  being  of  the  deceased  shall  be  deemed  in 
law  his  heirs  and  assigns,  within  the  meaning  of  all  trusts  and 
powers." 

The  result  of  these  two  sections,  in  cases  of  death  after 
December  31st,  1881,  is  that  where  the  vendor  is  a  trustee  for 
the  purchaser,   as   defined  by   Jessel,   M.   E.,  in   Lysaght  v. 

166  ;  Farrtr  v.  FaitI  of  Winterton,  5  33  L.  J.  Ch.  228  ;  Be  Harrison,  34 
Beav.  1.  Seo  also  Frayve  v.  Taylor,       C.  D.  214. 


an  executor 
to  exonerate 
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Edicards  (/'),  and  the  Court  of  Appeal  in  Ee  CoJJiug  {[/),  the 
personal  representatives  are,  under  sect.  30,  tlie  proper  persons 
to  convey,  and  where,  though  the  vendor  is  not  a  trustee  within 
that  definition,  there  is  a  contract  enforceable  against  the  lieir 
or  devisee,  the  personal  representatives  will  be  the  proper 
persons  to  convey  under  sect.  4  {//). 

Now,  with  regard  to  persons  dying  on  or  after  the  1st  January, 
1898,  under  sect.  1  of  tlie  Land  Transfer  Act,  1897,  the  real 
estate  as  therein  defined  devolves  to  and  becomes  vested  in  the 
personal  representative  (l),  who  consequently  in  all  such  cases 
will  be  the  proper  person  to  convey. 

Where  a  specific  legacy  is  pledged  or  charged  by  the  testator.  Liability  of 
the  specific  legatee  is  entitled  to  have  his  legacy  redeemed  or 
exonerated  by  the  executor ;  and  if  the  executor  fails  to  perform  specific 
that  duty,  the  specific  legatee  is  entitled  to  compensation  to  the     °      ■  • 
amount  of  his  legacy  out  of  the  general  assets  of  the  testator  {k) . 

Therefore  if  the  legacy  be  of  a  silver  cup  or  a  jewel,  and  it 
be  in  pledge  at  the  testator's  death,  the  legatee  has  a  right 
to  call  upon  the  executor  to  redeem  it,  and  to  deliver  it  to 
him(/). 

So  in  Steumi  v.  Benton  {m),  the  testator,  a  wine  merchant, 
directed  by  his  Will  that  A.  B.  and  C.  D.  should  carry  on  his 
trade,  and  he  bequeathed  to  them  his  stock  of  wines :  Before 
the  death  of  the  testator,  certain  wines  belonging  to  him  arrived 
in  a  vessel  at  the  port  of  London,  and  the  vessel  was  reported  : 
After  his  death  the  wines  were  entered  :  And  it  was  held,  that 
the  executors,  and  not  the  legatees,  were  chargeable  wdth  the 
duties. 

In  Marshall  v.  HolMcay  (n),  A.,  having  a  leasehold  estate  on  of  leaseholds 
which  he  had  covenanted  to  erect  buildings  within  a  certain 
time,  bequeathed  it  and  also  his  personal  estate,  subject,  as  to 
the  latter,  to  the  payment  of  his  debts,  to  trustees  for  B.  for 
life  with  several  limitations  over :  A.  died  before  the  time 
expired,  leaving  the  covenant  unperformed  in  part :  and  Sir  L. 
Shadwell,  Y.-C,  held  that   his   general  personal   estate  was 

(/)  2  0.  D.  499,  507.  358;  Botlmmleij  v.   SJicrson,   L.  E. 

Ig)  32  C.  D.  333.  20  Eq.  304. 

(A)  See  further  Wolstenliolme  &  (/)  Swinb.  Pt.  7,  s.  20,  pi.  18. 
Brinton's   Conveyancing  and   Set- 
tled Land  Acts,  8th  edit.  pp.  25,  86.  ('")  ^  Dougl.  219. 

(i)  Ante,  p.  1275.  {n)  5  Sim.    196 ;    comi)are   F(fr- 

{k)  Knujht  V.  Davis,  3  M.  &  K.  qnJwr  y.  Haddon,  L.  E.  7  Ch.  1. 
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liable  to  the  performance  of  the  covenant.  But  it  would  seem 
that  it  was  the  clause  which  directed  the  debts  to  be  paid  out  of 
the  personal  estate  which  governed  this  decision  (o),  and  its 
authority  has  since  been  doubted  (;;).  Unquestionably,  the 
general  rule  is,  that  the  legatees  of  leasehold  estates  must 
take  them  cum  onerc  {q),  and  notwithstanding  the  general 
personal  estate  may  remain  liable  to  tlio  lessor  by  reason  of  the 
covenants  contained  in  the  lease  (r) . 

In  Ilairkins  v.  Hawkms  (.s)  a  testator  specifically  bequeathed 
certain  personal  estate  upon  trust  for  H.  and  her  children  after 
payment  thereout  of  a  legacy  and  of  his  debts  and  funeral 
expenses,  and  bequeathed  his  residuary  estate  to  the  plaintiff, 
whom  he  appointed  his  executor.  Part  of  the  residuary  estate 
consisted  of  a  leasehold  house,  held  for  a  term  of  years  at  a 
rack-rent  and  considerably  out  of  repair.  This  leasehold  being 
worthless,  the  plaintiff,  five  mouths  after  the  testator's  death, 
surrendered  it  to  the  landlord,  who  would  only  accept  a  surrender 
on  payment  of  rent  for  two  and  a  half  quarters  from  the 
testator's  death  and  a  sum  for  dilapidations.  The  residuary 
estate  as  a  whole  w\as  valuable.  And  it  was  held  on  appeal 
(reversing  Malins,  Y.-C),  that  the  plaintiff  was  not  entitled  to 
have  the  sums  which  he  had  paid  to  the  landlord  for  dilajDidation 
and  for  rent  subsequent  to  the  testator's  death  paid  out  of  the 
specifically  bequeathed  property,  on  the  ground  that  the 
liability  of  the  testator's  estate  to  pay  the  future  rent  and 
its  liability  to  damages  for  the  dilapidations  were  not  debts, 

(o)   FitziviUiams     v.     KeUy,     10  p.  1358,  u.  {m). 

Hare,  266,  278.  (r)  Moreover,  where  the  burden 

(p)  Eccles  V. Mills,  [1898]  A.  0. 372.  is  of  sucli  a  character  that  the  lease- 

{q)  Hiclding  y.  Boi/cr,  3  Mac.  &  hold  can  be  described  as  "  charged 

G.  635 ;   FitziviUiams  v.  Kelly,  10  with  the  payment  of  any  sum  or 

Hare,    266;    Armstrong  v.  Burnet,  sums  of  money  by  way  of   mort- 

20  Beav.  432 ;  Haiohins  v.  IJawki/ts,  gage,  or  any  other  equitable  charge, 

13  C.  D.  470.     Hence,  if  the  de-  including  any  Ken  for  unj^aid  pur- 

mised  premises  are  dilapidated,  the  chase-money,"   Locke   King's  Act 

executors  may  require  an  indemnity  will    apply    as    mentioned    above, 

against  their  liability  in  this  respect  See  p.  1328. 

from  the  legatee  before  letting  him  (s)  13  C.  D.  470,  in  which  case 

into  possession :  Hiclding  v.  Boycr,  Marshall  v.   Hollov:ay,    uli  siqwa, 

3  Mac.  &  G.  ii'^b.     See  further,  as  docs  not  seem  to  have  been  cited, 

to  where  an  executor  is  entitled  to  The  decision  in  the  latter  case  was 

an  indemnity,  ante,  p.  1080 ;  and  not,  however,  affected  by  that  in 

also  of.  Re  Courtier,  31  C.  D.  136,  the  former:  Eccles  v.  Mills,  [1898] 

and  other  cases  referred  to  anle,  A.  C.  360,  373. 
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within  the  meaning  of  the  clause  in  the  "Will  directing 
tlie  payment  of  debts,  as  between  the  residuary  and  specific 
legatees. 

It  is  said  by  Sir  George  Jessel,  M.  R.,  in  Botliamhy  v. 
Sherson  (f),  that,  "  In  fact,  the  distinction  seems  to  turn  on  this  : 
is  the  charge  one  created  by  the  testator  for  what  has  been  called  a 
temporary  purpose,  that  is,  with  the  view  of  raising  money  or 
of  making  use  of  the  property  (as  in  the  case  of  the  wines,  for 
the  purpose  of  the  testator  making  use  of  the  wines  and  getting 
them  to  this  countrj^),  or  is  it  from  its  nature  a  charge  incident 
to  the  property,  as  in  the  case  of  rent  on  leaseholds  or  calls 
payable  on  railway  shares  ?  In  the  first  case  the  specific  legatee 
is  entitled  to  have  the  legacy  redeemed  or  freed  from  the 
charge.  In  the  second  case  he  is  not  entitled,  because  the 
testator  is  supposed  to  give  the  thing  as  it  is,  and  the  charge 
upon  it  is  really  not  in  strictness  an  incumbrance,  but  something 
incident  to  the  nature  of  the  thing." 

The  obligation  of  completing  the  testator's  interest  in  the 
subject-matter  of  the  bequest  falls  on  the  testator's  general 
estate  (?0.  Although  everything  that  is  due  from  the  testator 
at  his  death  must  be  paid  out  of  his  residuary  personal  estate, 
yet,  as  between  the  specific  becjuest  and  the  residue,  that  which 
may  become  due  subsequently  is  not  so  payable,  notwithstanding 
that  by  reason  of  his  covenant  the  testator's  residuary  personal 
estate  may  remain  liable  thereto.  Thus  with  respect  to  specific  of  shares 
legacies  of  shares  in  banking  or  other  public  companies,  if  any  companies 
payments  were  necessary  at  the  testator's  death  to  constitute 
him  a  complete  shareholder,  they  must  be  borne  by  his  estate  ; 
but  if  he  was  a  complete  shareholder,  all  calls  made  after  his 
death  ought  to  be  borne  by  the  specific  legatee  (jv) . 

(0  L.  E.  20  Eq.  304,  31(3.  1  Dr.  &  Sin.  261 ;  Addams  v.  Ferid; 

,  ,     ,        ,  „        ,  „^^  26  Beav.  384.     But  this  does  not 

(a)  Armstronq V.Burnet,  20 Beav.  ,     ,        „  i     •      ,t      t,.  ,■ 

An\      V4      -IT       '       jrn     mTT  apply  to  Calls  made  m  the  lifetune 

424;  Fttzvnlliams  V.  ite//y,  10  Ha.  z.  i     •    j.         ^  r      i-o 

„__      „    ,  ,,.„     rionoi    An  ^*  ^  person  who  is  tenant  for  hfe 

266;  Eccles  v.  Mills,  [1898]  A,  0.         .  ii        i    i  ■^  i  i     ,- 

-^  ot  tlie  whole  residuary  estate  (in- 
cluding the   shares)  as   an   entire 

(a;)  Blount  v.  Hiphins,  7  Sim.  43  ;  fund.       There    the    true    test    is, 

Jacques  v.   Chambers,  2  Coll.  435;  whether  the   shares  have  or  have 

1 1  Jur.  295  ;   Clive  v.   Clive,  Xay,  not  been  separated  from  the  general 

600;    Wright  v.  Warren,  4  De  G.  residue   at  the   date   of  the    call: 

&  Sm.  367 ;  Armstrong  v.  Burnet,  lie  Box,  1  Hemm.  &  M.  552.     See 

20  Beav.  424.     See  also  Moffettv.  also  the  cases  collected,  o^if,  p.  1178, 

Bates,  3  Sm.  &  G.  468 ;  Day  v.  Day,  note  (?n). 
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II. 


Liability  of  There  has  ah'oady  Ijeen  occasion  to  sliow,  that  ou  the  death  of 

apprentices  ^  ^^^^  master,  the  agreement  for  service  on  tlie  part  of  the  appren- 
and  articled  tice  is  at  an  end,  generally  speaking  {y)  :  And  it  seems  equally 
well  established,  that  the  executors  of  the  master  are  discharged 
from  all  agreements  and  covenants  for  the  instruction  of  the 
apprentice,  for  these  are  considered  as  personal  to  the  testator, 
and  determined  hy  his  death  (:;).  But  tlie  covenant  on  the 
part  of  the  master _/b>-  D/aiiitcnaiiceoi  the  apprentice  still  continues 
in  force  {a)  ;  and  therefore  the  executor  is  liable  in  an  action  of 
covenant,  as  far  as  he  has  assets,  if  he  neglects  to  maintain 
him  (h).  By  the  custom  of  London,  the  executor  shall  put  the 
apprentice  to  another  master  of  the  same  trade  (c).  As  to 
maintenance  of  parish  apprentices  by  executors,  particular  pro- 
visions on  this  head  have  been  made  by  the  statute  32  Geo.  III. 
c.  '37,  which  has  already  been  stated  at  large//).  Where  an 
attorney  or  other  person,  to  whom  a  clerk  or  youth  has  been 
articled  or  apprenticed,  dies  before  the  articles  expire,  his  estate 
is  not  liable  for  the  return  of  any  part  of  the  premium  (e). 

Liability  of  In  case  a  person  assessed  to  the  poor  rate  dies  before  payment, 

poor  rate,         i^  ^^^  been  doubted  how  far  the  goods  of  the  deceased  in  the 
^vhere  testator  liands  of  his  executor  or  administrator  are  liable  to  answer  the 

bemor  assessed  /     \      i  ■ 

same:  In  the  case  of  Stevens  v.  Evans  (/),  the  pomt  was  dis- 
cussed, but  not  decided,  as  the  case  was  determined  on  its  own 
peculiar  circumstances,  viz.,  on  the  ground  that  it  was  necessary 
to  convene  the  administrator  before  the  justices,  before  a  warrant 
could  legally  issue  to  distrain  :  So  that  the  principal  point  was 
undecided ;   which  includes  in  it  these   particulars :  1 .  Where 


dies  before 
payment : 


{y)  Ante,  p.  626  et  seq. 

(z)  JR.  V.  Pcd;  1  Salk.  66  ;  Baxter 
V.  Barfield,  2  Stra.  1266;  Wads- 
worth  V.  (rity,  1  Keb.  820;  ante, 
p.  1350.  The  decision  in  WaJher  v. 
Hull,  1  Lev.  177,  was  coutra  :  but 
the  Court  denied  this  case  in  Barter 
V.  Burfiehl,  2  Stra.  1267.  But  see 
Cooper  V.  Simmons,  7  H.  &  N.  707, 
ante,  p.  627. 

(a)  B.  V.  Bed;  1  Salk.  66;  ,S'.  C, 
nomine  R.  v.  Belt,  1  Show.  405  ; 
Baxter  v.  Burfiehl,  2  Stra.  1266; 
Soam  V.  Boivden,  Finch.  Rep.  396. 

{h)  But  an  order  of  magistrates 
that  the  executor  or  administrator 


shall  maintain  and  provide  for  the 
apprentice  is  bad,  and  may  be 
quashed  :  R.  v.  Belt,  1  Show.  405  ; 
S.  C,  Carth.  231;  1  Salk.  66;  3 
Salk.  41;  12  Mod.  27;  R.  v. 
C/iaplin,  Comberb.  324. 

(c)  By  Lord  Holt,  in  R.  v.  Bed; 
1  Salk.  66. 

{d)  Ante,  p.  627. 

(e)  Wliincup  v.  Hughes,  L.  R.  6 
C.  P.  78;  and  Ferns  v.  Carr,  28 
C.  D.  409.  Hirst  v.  Tolson,  2  Mac. 
&  G.  134,  must  now  be  treated  as 
overruled.     See  also  ante,  p.  627. 

(/)  2  Burr.  1152;  1  W.  Black. 
284. 
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the  warrant  of  distress  is  made  out  during  the  lifetime  of  the 
person  assessed,  whether  the  officers  can  follow  the  goods  into 
the  hands  of  the  administrator  or  any  other,  without  taking- 
notice  of  any  person  as  executor  or  administrator  :  2.  Where 
the  warrant  of  distress  is  not  made  out  till  after  the  death  of  the 
person  assessed,  whether  on  summoning  the  administrator,  and 
refusal  by  him,  the  officers  can  distrain  the  goods  in  the  hands 
of  such  administrator :  3.  Whether  the  administrator  himself 
may  he  assessed  in  a  succeeding  rate,  as  for  arrears ;  and  on  the 
assessment  being  confirmed  at  the  sessions  upon  his  appeal, 
whether  distress  may  be  made  as  of  his  own  goods,  and  whether 
for  defect  of  distress  he  may  be  committed  :  4,  In  what  course 
of  administration  such  assessment  shall  be  estimated  :  And  if 
the  administrator  shall  plead  before  the  justices  debts  of  a 
higher  nature,  or  insufficiency  of  assets,  whether  and  how  far 
the  justices  are  to  take  notice  of  such  plea,  and  how  or  in  what 
manner  they  shall  determine  the  same  {g). 

It  was  held  in  the  Ecclesiastical  Court  that  the  obligation  to  pay  Chm-ch-rates. 
a  church-rate  was  a  personal  obligation  :  And  that  the  executor 
of  a  deceased  parishioner  could  be  cited  in  respect  of  a  church- 
rate  due  from  his  testator  {//). 

With  respect  to  debts  which  a  wife  contracted  while  single,  Debts  of 
and  which  remained  due  at  the  time  of  the  marriage,  at  common  ^fg  "^ 
law  the  husband  is  liable,  as  long  as  both  parties  are  alive :  But 
this  liability,  which  originated  in  the  marriage,  ceases  with  it : 
And  therefore  upon  the  death  of  the  husband  before  the  wife, 
and  before  payment,  the  debts  survive  against  her,  and  the 
executor  of  the  husband  is  discharged  from  them  (/). 

Again,  if  the  husband  survives  the  wife,  he  will  not  be  indi- 
vidually responsible  for  her  debts  contracted  before  marriage, 
however  large  a  fortune  he  may  have  received  with  her  {J). 
Nevertheless,  as  her  administrator,  he  will  be  liable  to  answer 
for  them,  to  the  extent  of  her  assets  (/•) . 

{(j)   Biu'ii's    Justice,    title    Poor,  («)    Wvodinan     v.     Cliapuiaii,     1 

vol.  iv.  p.  228,  229,  edit,  of  1836.  Campb.  189. 

(/i)  Williams  v.   George,  3  Curt.  {j)  Wentw.  Off.  Ex.  369,   14th 

343.    By  Stat.  31  &  32  Vict.  c.  109,  edit. 

compulsory      cliurcli  -  rates      were  {I,-)  Ibid.  310;  Heard  \.  Stanford, 

abolished,  with  a  saving  of  rates  Cas.    temp.    Talb.    173  ;    8.    ('.,    3 

called  "  church-rates,"  but  appli-  P.    Wms.   409.      As  to    what  her 

cable  for  a  secular  purpose.  assets   comprise,   see   a)de,    p.    o21 
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45  &  46  Vict. 
c.  75,  s.  13. 
Wife's  ante- 
nuptial debts 
and  liabilities, 


Sect.  14. 
Husband  to 
be  liable  for 
wife's  ante- 
nuptial debts 
to  a  certain 
extent. 


This  question  of  the  ante-nuptial  deLts  and  liaLilities  of  a 
married  woman  has  been  dealt  with  by  tlie  Married  Women's 
Property  Act,  1882,  as  follows : 

Sect.  13.  "A  woman  after  her  marriage  shall  continue  to  be 
liable  in  respect  and  to  the  extent  of  her  separate  property  (/) 
for  all  debts  contracted,  and  all  contracts  entered  into  or  wrongs 
committed  by  her  before  her  marriage,  including  any  sums  for 
which  she  may  be  liable  as  a  contributory,  either  before  or  after 
she  has  been  placed  on  the  list  of  contributories,  under  and  by 
virtue  of  the  Acts  relating  to  joint  stock  companies ;  and  she 
may  be  sued  for  any  such  debt  and  for  any  liability  in  damages 
or  otherwise  under  any  such  contract,  or  in  respect  of  any  such 
wrong ;  and  all  sums  recovered  against  her  in  respect  thereof, 
or  for  any  costs  relating  thereto,  shall  be  payable  out  of  her 
separate  property  ;  and,  as  between  her  and  her  husband,  unless 
there  be  any  contract  between  them  to  the  contrary,  her  separate 
property  shall  be  deemed  to  be  primarily  liable  for  all  such 
debts,  contracts,  or  wrongs,  and  for  all  damages  or  costs  recovered 
in  respect  thereof :  Provided  always,  that  nothing  in  this  Act 
shall  operate  to  increase  or  diminish  the  liability  of  any  woman 
married  before  the  commencement  of  this  Act  for  any  such  debt, 
contract,  or  wrong  as  aforesaid,  except  as  to  any  separate 
property  to  which  she  may  become  entitled  by  virtue  of  this  Act, 
and  to  which  she  would  not  have  been  entitled  for  her  separate 
use  under  the  Acts  hereby  repealed  or  otherwise,  if  this  Act  had 
not  passed." 

Sect.  14.  "A  husband  shall  be  liable  for  the  debts  of  his  wife 
contracted,  and  for  all  contracts  entered  into  and  wrongs  com- 
mitted by  her  before  marriage,  including  any  liabilities  to  which 
slie  may  be  so  subject  under  the  Act  relating  to  joint  stock 
companies  as  aforesaid,  to  the  extent  of  all  property  whatsoever 
belonging  to  his  wife  which  he  shall  have  acquired  or  become 


tt   8eq.,   p.     640    et    seq.,    p.    1302 
cf  8cq. 

(/)  Sec  80ct.  19  of  the  Act ;  -/a//  v. 
ItDhinaon,  25  Q.  B.  D.  467  ;  and 
sect.  1  of  the  Married  Women's 
Property  Act,  1893,  And  generally 
as  to  liability  of  a  married  woman's 
property,  notwithstanding  restraint 
on  anticipation,  see  San'jery.  kian(jer, 


L.  E.  11  Eq.  470';  London  Provincial 
Bank  v.  Bogle,  7  C.  D.  773  ;  He 
Hedgeley,  34  C.  D.  379 ;  Robinson, 
King  &  Co.  v.  Lynes,  22  Q.  B.  D. 
048  ;  Pelton  Bros.  y.  Harrison, 
[1891]  2  Q.  B.  422;  Be  Wheeler's 
Tr,<sis,  [1899]  2  Ch.  717  ;  Birming- 
ham Excelsior  v.  Lane,  [1904]  1, 
K.  B.  35  ;  and  see  also  post, 
p.  1569. 
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entitled  to  from  or  through  his  wife,  after  deducting  therefrom 
any  payments  made  by  him,  and  any  sums  for  which  judgment 
may  have  been  bond  fide  recovered  against  him  in  any  proceed- 
ing at  Law,  in  respect  of  any  such  debts,  contracts,  or  wrongs  for 
or  in  respect  of  which  his  wife  was  liable  before  her  marriage  as 
aforesaid ;  but  he  shall  not  be  liable  for  the  same  any  further  or 
otherwise  :  and  any  Court  in  which  a  husband  shall  be  sued  for 
any  such  debt  shall  have  power  to  direct  any  inquiry  or  pro- 
ceedings which  it  may  think  proper  for  the  purpose  of  ascertain- 
ing the  nature,  amount,  or  value  of  such  property  :  Provided 
always,  that  nothing  in  this  Act  contained  shall  operate  to 
increase  or  diminish  the  liability  of  any  husband  married  before 
the  commencement  of  this  Act  for  or  in  respect  of  any  such 
debt  or  other  liability  of  his  wife  as  aforesaid." 

The  general  result  of  these  sections  seems  to  be  this.  General 
"Whereas  at  common  law  a  husband  was  liable  to  the  ante-  ^®®"  " 
nujitial  debts  of  his  wife  to  the  whole  extent  of  his  property 
whether  he  knew  of  their  existence  or  not,  and  whether  he 
obtained  any  property  from  his  wife  or  not :  but  he  could  not 
be  sued  alone  for  such  debts  if  his  wife  was  alive ;  and  he 
could  not  be  sued  at  all  for  them  after  his  wife's  death,  except 
as  her  administrator :  now,  by  the  effect  of  these  sections,  the 
husband  is  liable  only  so  far  as  he  has  acquired  or  become 
entitled  to  property  from  or  through  his  wife,  and  he  can  be 
sued  without  the  wife,  and  whether  she  be  alive  or  dead(/;0. 
It  must  be  noted,  however,  that  these  sections  of  the  Act  will 
not  apply  to  cases  where  the  marriage  has  taken  place  before 
August  9th,  1870,  which  will  be  governed  by  the  common  law 
as  explained  above,  or,  in  the  case  of  marriages  between  August 
9th,  1870,  and  December  31st,  1882,  inclusive,  by  the  Married 
Women's  Property  Act,  1870,  and  the  amending  Act  of  1874. 
As  regards  marriages  between  these  dates  the  law  stands  shortly 
thus.  Where  the  husband  and  wife  were  married  on  or  after 
August  9th,  1870,  and  before  July  30th,  1874,  sect.  12  of  the 
Act  of  1870  entu-ely  relieves  the  husband  of  all  liability  for  his 
wife's  ante-nuptial  debts,  and  gives  the  creditor  an  equitable 
remedy  only  against  the  wife's  separate  estate  (»).  But  the 
liabilities   of   the  husband  for  his  wife's  torts  committed,  or 


(?7j)  See  Beck  v.  Pierce,  23  Q.  B.  D.      this  section,  Banger  v.  Sanger,  L.  E. 

316,  321.  11  Eq.  470;    Re  Hedgeley,  34  0.  D. 

(n)  See  as  to  the  construction  of      379.     And  see  ante,  p.  571,  note  («'). 
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Liability  in 
respect  of 
fraud  or  tort 
committed  by 
wife  during 
coverture. 


Husband's 
liability  as  a 
contributory 
in  respect  of 
his  ^vife's 
shares  in  a 
company. 


breaches  of  contract  made,  before  mamage  were  uot  affected  by 
the  statute.  Where,  however,  the  marriage  took  place  on  or 
after  July  30th,  1874,  and  before  January  1st,  1883,  the 
amending  Act  of  1874  provides  that  the  liusband  and  wife  may 
be  jointly  sued  for  any  ante-nuptial  debt  of  the  wife  or  for  any 
tort  committed,  or  breaches  of  any  contract  made  by  the  wife 
before  marriage,  and  that  the  husband  sliall  be  liable  in  respect 
of  such  matter  to  the  extent  of  the  assets  specified  in  sect.  5, 
which,  briefly,  are  any  property  which  the  liusband  has  acquired 
or  might  ]iave  acquired  from  or  through  his  wife. 

Although  a  liusband  is  not  liable  on  his  wife's  contract,  he  is 
liable  for  any  fraud  or  other  tort  committed  by  her  during  the 
coverture,  unless  it  is  directly  connected  with  the  contract,  and 
is  the  means  of  effecting  or  inducing  it  and  is  part  of  the  same 
transaction.  The  Married  Women's  Property  Act,  1882,  does 
not  abolish  the  liability  of  a  husband  for  his  wife's  wrongful 
acts  during  coverture,  and  the  plaintiff  may  sue  the  husband 
and  wife  jointly  or  the  wife  alone  for  wrongs  committed  by  her 
during  coverture  (o). 

After  the  passing  of  the  Married  Women's  Property  Acts,  1870, 
1874,  it  was  held,  in  Re  Wed  of  E)ujl((nd  Banh  (p),  that  where 
a  woman,  absolutely  entitled  to  shares  in  a  company,  married  in 
1878,  and  before  the  marriage  the  shares  were  settled  absolutely 
upon  her  for  her  benefit,  that  this  did  not  relieve  the  husband 
from  his  liability  as  a  contributory  under  the  78th  section  of 
the  Companies  Act,  1862,  which  enacts  that  "if  any  female 
contributory  marries  either  before  or  after  she  has  been  placed 
on  the  list  of  contributories,  her  husband  shall  during  the  con- 
tinuance of  the  marriage  be  liable  to  contribute  to  the  assets  of 
the  company  the  same  sum  as  she  would  have  been  liable  to 
contribute  if  she  had  not  married,  and  he  shall  be  deemed  to  be 
a  contributory  accordingly.  The  ground  of  this  decision  was 
that  the  section  made  the  husband  liable  as  the  debtor,  not  as 
the  husband  of  the  debtor. 

By  tlio  Married  Women's  Property  Act,  1882,  s.  13,  a 
woman  after  lior  marriage  shall  continue  to  be  liable  in  respect 
or  to  tlie  extent  of  her  separate  property  for  all  debts  contracted 
and  all  contracts  entered  into  before  her  marriage,  including 


(o)  Scrokay.  Kalttulmnj,  17  Q.  B.   ]J.   177;    Eurle  v.  Kiii;/scoie,  [1900] 
2  C'h.  585.     Sco  also  Bennmont  v.  Kaye,  [1904]  1  K.  B.  292. 
{p)  12  C.  I).  2H4. 
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any  sums  for  which  she  may  be  liable  as  a  contributory  either 
before  or  after  she  has  been  placed  on  the  list  of  contributories 
imder  and  by  virtue  of  the  Acts  relating  to  joint  stock  com- 
panies :  and  by  sect.  14,  the  husband  shall  be  liable  for  the 
debts  of  his  wife  contracted,  and  for  all  contracts  entered  into, 
by  her  before  marriage,  including  any  liabilities  to  which  she 
may  be  so  subject  under  the  Acts  relating  to  joint  stock  com- 
panies as  aforesaid  to  the  extent  of  all  property  belonging  to  his 
wife  which  he  shall  have  acquired  or  become  entitled  to  from  or 
through  his  wife,  but  he  shall  not  be  liable  for  the  same  any 
further  or  otherwise.  There  has  been  no  decision  as  to  Avhether 
the  husband's  liability  imder  sect.  78  of  the  Companies  Act, 
1862,  has  been  taken  away  wholly  or  partially  by  the  Married 
Women's  Property  Act,  1882  (q). 

On  one  occasion  (r),  Sir-  John  Leach,  Y.-C,  expressed  a 
doubt,  whether  the  husband  has  a  right  to  throw  his  wife's 
funeral  expenses  upon  her  separate  estate. 

With  respect  to  debts  contracted  by  a  wife  after  marriage,  so  -wife's  post- 
far  as  the  supply  of  necessaries  is  concerned,  it  shall  be  pre-  nuptial  debts, 
sumed,  as  long  as  he  lives,  that  she  had  the  authority  of  the 
husband,  as  his  agent,  to  procure  them  for  her  own  use  (.s).  He 
may  consequently  be  compelled  to  pay  for  them,  and  so  may 
his  executors  if  he  has  assets  :  But  the  authority  will  be  revoked 
by  the  death  of  the  husband ;  and  therefore  his  executor  is  not 
liable  for  necessaries  supplied  to  the  wife  after  the  decease  of 
the  husband,  even  (according  to  one  ease)  although  the  fact  of 
his  being  dead  were  unknown  at  the  time  the  necessaries  were 
provided  :  Accordingly,  in  Blades  v.  Free  (t),  a  man  who  had 
for  some  years  cohabited  with  a  woman  that  passed  for  his  wife, 
went  abroad,  leaving  her  and  her  family  at  his  residence  in  this 

((/)  For    the    authorities   on   the  retain  out  of  her  estate  the  expenses 

liabiHty  of  the  husband  of  a  female  of  her  funeral,  though  such  estate 

shareholder  who  man-ies,  see  Buck-  was  insufficient  for  creditors,  and 

ley  on  the  Companies  Acts,  8th  edit.  her  Will  did  not  contain  any  charge 

pp.  86  and  87.  of  debts  and  funeral  expenses. 

(r)  Oregory  v.  LocJii/er,  6  Madd. 

90.      See   Bn-tie  v.    Chesterfidd,    9  ^'^  ^'  ^"^  ^^®  ^^^^^*  °^  *^^  P^'"" 

Mod.  31  ;    WlUeter  v.  Dohie,  2  Kay  ^^^Ption  and  how  far  the  agency 

&  J.  647.     In  Be  McMun,  33  C.  D.  '"  ^  question  of  fact,  see  Dehenham 

575,  however,  Chitty,  J.,  held  that  ^-  ^^^^^^^"'  «  ^-  ^-  ^^ '   ^'^^''^^  ^'•"'^ 

a  husband,  executor  of  his  wife's  '^  ^'■'  ^^'h,  ^^  ^'''']  '"^  ^^''i^''""'- 

Will  made  under  a  testamentary  ^""^  '^^^^       '■' ^'  '-         -^ 

power  of  appointment,  is  entitled  to  it)  9  B.  &  C  167. 
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AVork  aud 
labour  -sNith  a 
view  to  a 
legacy. 


Executor  of 
tenant  for  life 
who  neglects 
to  renew 
lease. 


country,  and  died  abroad :  And  it  was  held,  that  the  woman 
might  have  the  same  authority  to  bind  him  by  her  contracts  for 
necessaries,  as  if  she  had  been  his  Avifc  ;  but  that  his  executor 
was  not  bound  to  pay  for  any  goods  supplied  to  her  after  his 
death,  although  before  information  of  his  death  had  been  re- 
ceived {li). 

It  may  be  observed,  that  if  a  man  performs  services  for  the 
testator,  as  if  a  stockbroker  transacts  all  the  money  concerns  of 
the  deceased,  without  any  view  to  a  reward,  but  in  the  expecta- 
tion of  a  legacy,  he  cannot  set  up  any  demand  for  such  services 
against  the  executor  or  administrator  {x).  Where,  however,  a 
surgeon  forebore  to  send  in  his  bill  for  medicine  and  attendance 
to  a  deceased  patient  in  her  lifetime  under  the  euyeetation  of  a 
legacy ;  and  on  her  death,  finding  she  had  left  him  nothing,  he 
made  a  claim  on  her  executors ;  it  Avas  held  that  he  was  entitled 
to  recover,  no  proof  having  been  given  of  any  underHtanding 
between  the  parties  that  he  was  to  be  paid  only  by  a  legacy  {y). 

In  Colegrare  v.  Manhy  {z),  a  tenant  for  life  of  a  hospital  lease, 
who  was  directed  to  lay  by,  out  of  the  rents  and  profits,  for  the 
pm'pose  of  paying  the  fine  on  renewal,  had  neglected  to  renew, 
and  the  lease  having  been  renewed  by  the  remainderman, 
after  his  death,  a  reference,  on  a  bill  against  his  executrix, 
was  made,  to  ascertain  what  was  a  reasonable  sum  to  be  paid 
for  the  renewal ;  and  the  same  was  ordered  to  be  paid  by  the 
executrix. 


Executors  It  was  once  held,  that  executors  continued  the  estate  which 

adiuittcd  to  thcii'  tcstator  had  in  a  copyhold,  and,  therefore,  that  they 
ajpyhold  and  needed  no  admission  :  But  it  is  now  settled  that  they  must 
be  regularly  admitted,  and  pay  their  fines  {a) .  And  by  sect.  1 
(4)  of  the  Land  Transfer  Act,  1897,  the  expression  "real 
estate,"  in  Part  I.  of  that  Act,  shall  not  be  deemed  to  include 
land  of  coi)yhold  tenm-e  or  customary  freehold  in  any  case  in 


(m)  Sco  Stiwiit  V.  Illieri/,  10  M.  & 
W.  11 .  But  soo  also  Smitli's  Lead- 
ing Cases,  IHh  odit.,  Vol.  11.,  p.  517 
li  aeq. 

(x)  Oaliorii  V.  (Imfa  Ilosjiifdl,  2 
Btra.  728 ;  //»;  S(tf/c  v.  Coiiasmahr,  1 
Esp.  IRH;  of.  Aladdiaon  v.  Alder- 
ami,  K  A.  C.  107. 


{y)  Baxter  v.  Or<tij,  3  M.  &  Gr. 
771.  But  see  Shallcross  y.  Wright, 
12  Beav.  558,  andjmst,  p.  1438. 

(z)  6  Madd.  72. 

((()  Bath  v.  Abnei/,  1  Burr.  206. 
Soo  ante,  p.  129G,  as  to  trust 
and  mortgage  estates  in  copyhold 
property. 
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which  an  admission  or  any  act  of  the  lord  of  the  manor  is 
necessary  to  perfect  the  title  of  a  purchaser  from  the  customary 
tenant. 

If  a  bill  of  exceptions  was  sealed  by  a  Judge  and  he  died,  a  Scire  facias 
scire  facias  lay  against  his  executors  or  administrators  to  certify  against"*''* 
ii{h).     So  if  the  person  who  ought  to  certify  a  record,  as  a  executor  of 
justice  of  the  peace,  &c.,  who  hath  taken  a  recognizance,  or  a        <=  '  *■   • 
Judge  of  nisi  prius  who  hath  taken  a  verdict,  or  a  coroner  who 
hath  taken  an  inquest,  &c.,  happen  to  die,  having  such  a  record 
in  his  custody,  it  seems  that  a  certiorari  may  be  du'ected  to  his 
executor  or  administrator  to  certify  it  {c). 

As  a  Court  of  Equity  will  not,  infer  vivos,  compel  a  party  to  Executor  not 
complete  his  gift,  so  it  will  not  compel  the  executor  to  complete  to™omplete 

the  ffift  of  the  testator  :  Therefore  an  act  of  bounty  which  has  ^^^  gift  of 

testator. 

not  been  perfected  by  tlie  testator  is  of  no  avail  against  his 
executor  {d). 

It  has  been  said  [e)  that  in  the  case  of  a  conflict  of  evidence  As  to  cor- 
between  living  and  dead  persons  there  must  be  corroboration  to  cases^of  daima 
establish  a  claim  advanced  by  a  livino:  person  ag-ainst  the  estate  ao^ainst  estate 

.  of  deceased 

of  a  dead  person,  but  there  is  no  rule  of  English  law  laying  persons. 
down  such  a  proposition.  The  statement  of  a  living  man  is  not 
to  be  disbelieved  because  there  is  no  corroboration,  although  in 
the  necessary  absence  through  death  of  one  of  the  parties  to  the 
transaction,  such  uncorroborated  evidence  should  be  examined 
with  care  and  even  with  suspicion,  but  if  in  the  result  it  con- 
vinces the  Court  that  the  claim  should  be  allowed,  the  Court 
should  allow  the  claim.  The  rule,  such  as  it  is,  is  a  rule  of 
prudence  rather  than  of  law,  and  applies  to  cases  of  alleged 
debt  as  well  as  to  cases  of  alleged  gift  (,/').     In  the  case  of  Hitt 

(h)  2  Inst.  428.     By  the  Judica-  Bridge  v.    Bridge,    16   Beav.    315  ; 

tm-eAct,   1875,  Orel.  LVIII.  r.   1,  Weak    v.     Oil  ire,    17   Beiv.    252; 

bills  of  exceptions  are  abolislied.  Beech  v.  A'ee/j,   18  Beav.   285.     An 

(c)  2  Hawk.  B.  2,  c.  27,  s.  39.  executor  may  be  comi^elled  to  exe- 

{d)  Hooper  v.  (Joodwin,  1  Swanst.  cute  an  agreement  by  the  testator 

485 ;    Cotteen  v.  Missing,   1   Madd.  to    grant    an    annuity  :    Nield   v. 

176;    31eek   v.    KettletveU,    1    PhU.  ;S»!?Y/(,  14  Yes.  491. 

Ch.  0.342;  Callaghanv.CidlagJmn,  {e)  See  Be   Whittaker,   21   C.   D. 

8  01.  &  P.  374;   Searle  v.  Laiv,  15  657,  663. 

Sim.  95;  Dillon  v.  Coppin,  4  M.  &  (/)  Loresey  v.  Smith,    15  C.   D. 

Or.  647  ;  Ward  v.  Audland,  8  Beav.  655  ;  Be  Finch,  23  0.  D.  267;    Be 

201 ;  Cox  V.  Barnard,  8  Hare,  310  ;  Qnrnett,  31  0.  D.  1 ;  Be  Hodgson,  31 
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V.  Wikon  (g)  which,  however,  was  a  case  where  parol  evidence 
was  tendered  for  the  purpose  of  altering  the  terms  of  a  written 
contract  made  with  the  deceased,  Lord  Justice  James  said: 
"  The  evidence  given  is  the  parol  evidence  of  tlic  maker  of  a 
promissory  note  as  to  a  conversation  alleged  to  have  taken  place 
between  himself  and  the  person  to  whom  the  note  was  given, 
that  person  being  dead.  Even  if  such  evidence  be  legally 
admissible  for  any  purpose,  the  interests  of  mankind,  in  my 
opinion,  imperatively  require  that,  unless  corroborated,  it  should 
be  wholly  disregarded.  Nobody  would  be  safe  in  respect  of  his 
pecuniary  transactions  if  legal  documents  found  in  his  possession 
at  the  time  of  his  death,  and  endeavoured  to  be  enforced  by  his 
executors  could  be  set  aside,  or  varied,  or  altered  by  the  parol 
evidence  of  the  person  who  had  bound  himself.  It  would  be 
very  easy  of  coui'se  for  anybody  who  owed  a  testator  a  debt  to 
say,  '  I  met  the  testator,  and  he  promised  he  would  not  sue.' 
'  I  met  the  testator  and  I  gave  him  the  money.'  '  I  met  the 
testator,  and  in  consideration  of  something  he  agreed  to  relieve 
me.'  The  interests  of  justice  and  the  interests  of  mankind 
require  that  such  evidence  should  be  wholly  disregarded." 

Liability  of  If  a  person,  who  has  delivered  a  deed  as  an  escrow,  to  be 
man'who^has  ^^^^^^  over  to  the  party  for  whose  use  it  is  made,  upon  the 
delivered  a  performance  of  some  condition,  happen  to  die  before  the  per- 
escrow.  formance  of  the  condition,  and  the  condition  be  afterwards  per- 

formed, the  deed  is  available  notwithstanding  the  death  of  him 
that  made  it  (A) . 

A  note  made        It  may  here  be  mentioned,  that  if  a  testator  has  s-iven  a  pro- 
payable  with        •  ,      .       1  .      p 
interest  by       missory  note   m  this  form,   "  I  promise   for  myself   and   my 

cSn'pc'riod  executors  to  pay  A.  B.  or  his  executors,  one  year  after  my  death, 

from  the  t.H-    iiOO/.,  mth  legal  interest,"  and  no  proof  of  the  consideration  can 

bearn  intcreHt  ^^  gi'^^n,  the  note  bears  interest  from  its  date,  and  not  merely 

from  the  date,  fj-om  tlic  tcstator's  death  ;  for,  in  the  absence  of  all  particular 

proof,  it  must  be  presumed  that  the  note  was  given  for  value  (/). 

C.  D.  177;  Jfe  Fnrmnn,  51  L.  J.  606,  where  executor  appears  to  be 

Ch.  037,  639 ;  RaiuUnaoa  v.  Schohs  printed  by  Biistake  for  escrow.     See 

(1898),  79  L.  T.  350.  also,  as  to  tlie  nature  of  an  escrow, 

if/)  !-<•  Ii-  ^  Ch.  888  ;   cf.  Parish  London  FreclioU  and  Leasehold  Pro- 

V.  Parish,  32  B.  207.  pcrt>j  Co.  v.  Baron  Suffield,  [1897] 

(//)  15y  Lf)r(l    Ellonbormigh,    in  2  Ch.  608. 
Co2)elu7id  V.    Stephens,   1    13.   &  A.  (/)  Pofvy  y.  Greemrell,  10  A.  & 
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The  death  of  the  sui-ety  does  not  })€)•  se  operate  as  a  revoca-  Liability  of 
tion  of  a  continuing  guaranty  (/.•),  and  his  executor   may  be  a  coutinuing 

guaranty  of 
testator. 


liable  in  respect  of  advances  made  after  the  testator's  death  (/). 


Although  upon  the  death  of  the  sui'ety  no  express  notice  of 
the  death  has  been  given  by  the  executor,  still,  if  the  fact  of 
such  death  has  come  to  the  knowledge  of  the  creditor,  it  seems 
in  the  absence  of  express  provision  that  this  will  operate  as  a 
revocation  of  the  guaranty,  and  the  executor  will  not  l)e  liable 
for  subsequent  advances  made  thereunder  («?) . 

But  a  guaranty,  the  consideration  for  which  is  given  once  and 
for  all,  as  for  instance  where  an  office  or  employment  is  con- 
ferred in  consideration  of  such  a  guaranty,  cannot  be  deter- 
mined by  the  guarantor,  and  does  not  cease  on  his  death  {)/). 


E.  222.  See  also  Bills  of  Excliange 
Act,  1882  (45  &  46  Vict.  c.  61), 
s.  9  (3). 

(A-)  By  sect.  18  of  the  Partner- 
sliip  Act,  1S90  (53  &  54  Yict.  c.  39), 
which,  siibstautially  re-enacts  sect.  4 
of  the  Mercantile  Law  Amendment 
Act,  1856,  it  is  enacted  that : — 
"  A  continuing  guaranty  or  cau- 
tionary obligation  given  either  to 
a  firm  or  to  a  third  person  in  respect 
of  the  transactions  of  a  firm  is,  in 
the  absence  of  agreement  to  the 
contrary  revoked  as  to  future  trans- 
actions by  any  change  in  the  con- 
stitution of  the  firm  to  which,  or  of 
the  firm  in  respect  of  the  transac- 


tion of  which  the  guaranty  or  obli- 
gation was  given." 

(/)  Smith's  Merc.  Law,  9th  edit. 
474  ;  Bradhurtj  v.  Morgan,  1  H.  & 
C.  249 ;  Harriss  v.  Faivcett,  L.  E. 
15  Eq.  311 ;  L.  E.  8  Ch.  866,  869, 
2)er  Mellish,  L.  J.  ;  /?(-  Silvester, 
[1895]  1  Ch.  573. 

(,>r()  Harriss  v.  Faivcett,  uhi  supra  ; 
CouUhart  v.  CJcmentson,  5  Q.  B.  D. 
42;  Re  Whel an,  deceased,  [1897]  1 
I.  R.  575. 

(h)  OordoiiY.  Calvert,  2 Sim.  253; 
4  Paiss.  581 ;  Lloyd^s  v.  Harper,  16 
C.  D.  290;  Re  Crace,  [1902]  1  Ch. 
733. 
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CHAPTER  THE  SECOND. 

OF  THE  LIABILITY  OF  AN  EXECUTOR  OR  ADMINISTRATOR 
WITH  RESPECT  TO  HIS  OWN  ACTS. 

SECTION  I. 

Of  the  Lintntiiij  (f  an  Executor  or  Administrator  on  his  own 
Contracts. 

In  this  section  it  is  proposed  to  investigate,  First,  the  liability 

of  an  executor  or  administrator,  as  such,  in  respect  of  his  own 

contracts  as  executor  or  administrator :  Secondly,  the  personal 

responsibility   of   the   executor   or   administrator    on   his   own 

contracts  {a) . 

1st.  Of  the  1st,  As  to  the  liability  of  the  executor,  not  personally,  but 

exeuutor^as^^  °^^^  °^  ^^®  assets  of  the  testator.     It  seems  to  have  been  once 

Huch,  on  his     Considered,  that  wherever   an  action  w^as  brought  against  an 

tracts.  executor  or  administrator,  on  promises  laid  to  have  been  made 

by  him  after  the  death  of  the  testator   or   intestate,   he   was 

chargeable   in   his   own   right,  and   not   in   his  representative 

capacity  (b) .     The    more    modern    authorities    have,   however, 

established,  that,  in  several  instances,  the  executor  may  be  sued, 

as  executor,  on  a  promise  made  by  him  as  executor,  and  that  a 

declaration  founded  on  such  a  promise  will  charge  the  defendant 

no  further  than  a  declaration  on  a  promise  of  the  testator. 

Thus  in  Dowse  v.  Co.re  (c),  the  declaration  stated  that  a  cause 
depending  in  Cliancery  in  which  Thomas  Biddle  was  a  party, 
was  referred  to  arbitration,  and  that  it  was  one  of  the  terms  of 

(a)  NotwitliHtunding  tho  change  {h)  See  Trcwim'any.  Hoivell,  Cro. 

in  th(!  Hystom  of  pleadings  since  the  Eliz.    91;    IlawJces     v.    Saunders, 

Judicature  Act,  it  has  boon  thought  Cowp.   289;  Jennijigs  v.  Neivman, 

more    convenient    to     leave     this  1  T.  R.  348. 

Boction   as  it  stood  in  the  former  (c)  3  Bing.  20 ;  H.  C,  10  Moore, 

Editions  of  this  Woik.  272. 


Ch.  II.  §  I.]  On  Ms  own  Contracts.  1413 

submission  that  in  case  either  of  the  parties  should  die,  the  death 
was  not  to  abate  the  reference  ;  that  Thomas  Biddle  died  before 
the  making  of  the  award ;  that  the  arbitrator  awarded  that  the 
executor  should  pay  the  plaintiff  225/.  out  of  the  assets  of 
Thomas  Biddle  ;  and  that  being  so  liable,  the  defendant,  executor 
as  aforesaid,  promised  to  pa//  :  And  the  Court  of  C.  B.  held  that 
the  executor  was  not  charged  thereby  personally,  but  as  executor 
only,  and  that  the  judgment  must  be  de  bonis  testatovis  {d). 

So  in  Powell  V.  GraJiam  (e),  one  count  of  the  declaration 
stated  a  promise  by  the  testator  in  his  lifetime,  that,  in  con- 
sideration the  plaintiff  would  enter  into  his  service  as  a  nurse 
and  housekeeper,  and  would  continue  to  serve  him  till  his  death, 
his  executor  should,  after  his  decease,  pay  the  plaintiff  20/., 
and  then  averred  the  defendant's  liability  as  executor,  and  that 
in  consideration  thereof  the  defendant  promised  to  pan  the  plain- 
tiff that  sum,  whenever  he,  the  defendant,  as  executor,  should 
be  requested  so  to  do  :  And  the  Court  of  C.  B.  held,  that,  upon 
this  count,  the  defendant  was  not  liable  individually,  but  as 
executor  only :  And  in  the  same  case  the  Court  held,  and  it 
is  now  fully  settled,  that  a  count  averring  an  account  stated 
between  the  plaintiff  and  the  defendant  as  executor,  and  that  in 
consideration  thereof  the  defendant  as  executor  2)ro}imed  to  pay 
the  balance,  does  not  charge  him  personally  ;  but  he  may  plead 
plene  ad/ninistravit,  and  the  whole  judgment  which  can  be  given 
in  favour  of  the  plaintiff  is  de  bonis  testatoris  (f)  :  And  it  makes 
no  difference  whether  the  account  be  averred  to  have  been  stated 
of  money  due  from  the  testator  to  the  plaintiff  (r/),  or  of  money 
due  from  the  defendant  as  executor  to  the  plaintiff  (//). 

So  it  would  seem  that  a  count  averring  that  the  defendant,  as 
executor,  was  indebted  to  the  plaintiff  for  so  much  money,  paid 
by  the  plaintiff  to  the  use  of  the  defendant,  as  executor,  and  that 
in  consideration  thereof  the  defendant,  as  executor,  promised  to 

(d)  This  judgment  was  reversed  (g)  Secar  v.  Atldnson,  1  H.  Bl. 
in  K.  B.,  but  on  a  different  ground,  102;  Ellis  v.  Bowen,  Forrest, 
tlie  Court  of  Error  declining  to  Excli.  Eep.  98.  This  is  the  corn- 
give  any  opinion  on  this  point :  6  mon  mode  of  declaring  against 
B.  &  C.  255,  As  to  the  personal  execiitors  to  save  the  Statute  of 
responsibility  of  an  executor  on  a  Limitations,  1  H.  Bl.  105. 
submission  to  arbitration,  see  2^ost,  {h)  Powell  v.  Graham,,  7  Taunt, 
p.  1424.  580;  Ashhij  v.  Ashhij,   7  B.   &  C. 

(e)  7  Taunt.  581 ;  S.  C,  IB.  444  :  but  see  Rose  v.  Bowhr,  1 
Moore,  305.  H.  Bl.  108;  2  Saund.  117,  h,  note 

(/)  AslihjY.  Aslihij,  7  B.  &  C.444.       to  Coryton  v.  Lithehy. 
W.E. VOL.  II.  4  Y 
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imy,  charges  the  defendant  in  Ids  representative  eliaraoter  only, 
and  that  lie  may  plead  plem  adminldravit  to  it,  and  that  the 
judgment  ought  to  he  dc  honu  tcstatoris  {i).  For  instance, 
suppose  two  persons  are  jointly  hound  as  sureties,  and  the  one 
dies,  and  the  survivor  is  sued  and  obliged  to  pay  the  whole 
debt :  In  such  case,  if  the  deceased  had  been  living,  the  survivor 
might  have  sued  him  for  contribution  in  an  action  for  money 
paid  ;  and  it  would  therefore  seem  that  he  is  entitled  to  sue  the 
executor  of  the  deceased  for  money  paid  to  his  use  as  executor  (j). 
Again,  a  plaintiff  may  in  many  cases  have  an  advantage  in  pro- 
ceeding against  the  assets  rather  than  against  the  executor 
personally :  the  executor  in  liis  individual  capacity  may  be 
insolvent ;  in  his  character  of  executor  he  may  have  assets 
adequate  to  answer  any  claim  :  and  when  the  money  is  paid  to 
his  use  as  executor,  justice  seems  to  require  that  the  person  who 
has  made  the  payment  should  have  the  liberty  of  looking  to  the 
fund  which  the  executor  has  in  that  character  {k). 

But  a  count  alleging  that  the  defendant,  as  executor,  was 
indebted  to  the  plaintiff  for  so  much  money  lent  by  the  plaintiff 
to  the  defendant,  as  executor,  and  that  the  defendant,  in  con- 
sideration thereof,  as  executor  jiromised  to  pay,  charges  him 
personally,  and  he  cannot  plead  7;/en<?  administravit,  and  the 
only  possible  judgment  is  de  bonis  2y)'0])r Us  (/). 

(/)  Ashby  V.  Ashhy,  1  B.  &  C.  him  to  do  so,  can  follow  the  assets 

448,  449,  451,  452.  This  point  was  into  the  hands  of  another  to  whom 
conceded  by  the  counsel  and  the  the  executor  has  aliened  them  : 
Court,  in  Corner  v.  Shew,  3  M.  &  Haynes  v.  Fvrshaiv,  11  Hare,  104; 
W.  350.  ante,  p.  700,  note  {d). 

(j)  Ashhy  V.  Ashhy,  1  B.  &  C.  (/)  Eosey.  Bowler,  1  H.  Bl.  108; 

449,  451,  452,  by  Bayley,  J.,  and  PoweU  v.  Graham,  7  Taunt.  586. 
Littlcdale,  J.  See  also  Batard  v.  An  executrix  of  a  testator  kept  an 
Halves,  2  E.  &  B.  287,  298,  where  executorship  account  with  a  bank, 
these  dicta  were  regarded  as  strong  and,  having  a  power  under  the 
authority  for  holding,  that  if  one  of  Will  to  mortgage  the  real  estate 
several  co-contractors  be  compelled  in  aid  of  the  personalty  deposited 
by  8uit  to  pay  the  whole  debt,  he  with  the  bank  the  title  deeds  of 
may  sue  the  executors  of  another  part  of  the  testator's  real  estate  as 
of  tliom,  loho  has  died  hefore  pay-  security  for  the  balance.  The 
rnnd  for  coiatribution.  account  having  been  considerably 

(/.)  Ashlry  V.  Ashhy,  7  B.  &  C.  overdrawn,  and  the  moneys  to   a 

419.     15iit  it  nuiHt   not  bo  under-  gi-eat  extent  misapplied,  the  bank 

8t<>od   that   Olio   who  has  paid  off  having  no  notice  of  such  misappli- 

a  debt  of    a  testator   or  advanced  cation,    and    the   seciuity  proving 

money  to  uu  executor   to  enable  insufficient    to    pay    the    balance, 
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And  so  it  is  of  a  count  wliicli  cliarges  tliat  tlie  defendant,  as 
executor,  was  indebted  to  the  plaintiff /or  money  had  and  received 
by  the  defendant,  an  executor,  for  the  use  of  the  plaintiff,  and 
that  in  consideration  thereof,  the  defendant,  as  executor, 
promised  to  pay ;  for  to  such  a  count  jilene  adrninistravit  cannot 
be  pleaded,  and  the  judgment  on  it  must  be  de  bonis propriis  (;«). 
But  in  Ashhy  v.  Ashhy  [ii).  Lord  Tenterden  said,  that  although 
he  felt  himself  bound  by  the  authorities  on  the  point,  yet  if  the 
matter  were  quite  new,  it  might,  perhaps,  be  as  well  to  hold 
that  a  plaintiff  might  elect  to  treat  the  receipt  of  the  money  as 
an  act  done  by  the  executor  in  his  character  of  executor,  and 
take  his  chance  whether  he  would  get  paid  out  of  the  assets  or 
not,  and  that  if  he  elected  so  to  treat  it,  then  he  must  show  that 
the  money  came  into  the  defendant's  hands  because  he  was 
executor :  And  Bayley,  J.,  concurred  in  this  opinion,  and  put 
the  following  case  :  "  Suppose  a  bill  payable  to  the  testator  were 
remitted  from  a  foreign  country,  half  the  amount  applicable  to 
the  personal  use  of  the  testator,  and  the  other  half  to  be  paid 
over  by  him  to  some  other  person :  Before  the  bill  arrives,  the 
testator  dies,  and  his  executor  receives  the  money  :  It  is  possible 
that  he  may  not  have  received  advice  as  to  the  mode  in  which  it 
is  to  be  applied,  until  after  he  has  applied  it  in  the  ordinary 
course  of  administration  :  He  may  be  insolvent  in  his  individual 
capacity ;  and  it  would  be  hard  that  the  party,  under  such  cir- 
cumstances, should  not  have  his  election  to  be  paid  out  of  the 
funds  of  the  testator  "  :  The  learned  Judge,  however,  proceeded 
to  observe,  that  the  authorities  were  so  strong,  that  he  felt  him- 
self bound  by  them,  although  his  reason  was  not  convinced  (o) . 


applied  to  prove  against  tlie  tes-  586;  Ashhy  v.  Ashhy,  7  B.  &  0. 
tator's  estate  for  tlie  difference.  It  444. 
was  held  on  appeal  by  L.  JJ.  James  {n)  7  B.  &  C.  448. 
and  Mellisli  that  the  bank  was  not  (o)  7  B.  &  C.  450.  But  Little- 
entitled  to  prove,  for  that  a  person  dale,  J.,  exj^ressed  his  ojiinion  that, 
cannot,  by  contract  with  an  exe-  if  the  case  were  perfectly  new,  the 
ciitor,  acquire  a  right  to  prove  defendant  ought  to  be  held  per- 
against  the  estate,  though  the  exe-  sonally  liable  upon  the  count  in 
cutor  has  power  to  give  him  a  lien  question  ;  and  observed,  that  where 
on  specific  assets :  Farhall  v.  Far-  an  executor  receives  money  to  the 
hall,  L.  E.  7  Ch.  123.  use  of  a  particular  individual,  it 
(m)  Rose  v.  Bowler,  1  H.  Bl.  198  ;  operates  as  a  specific  appropriation 
Jennings  v.  Newman,  4  T.  E.  347 ;  of  that  money  belonging  to  the 
Brigden  v.  Parkes,  2  B.  &  P.  424 ;  party,  and  he,  in  his  individual 
Poioell  V.   Graham,  7  Taunt.  585,  capacity,   must  be  liable  for    the 

4  y2 
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Ao-alu,  a  count  upon  a  promise  Ly  the  defendant  m  executor^ 
for  me  and  occupation  after  the  death  of  the  testator,  has  been 
held  to  charge  the  defendant  personally,  and  not  in  his  character 
of  executor  ( 7;) .  So  a  count  alleging  that  the  defendant,  m 
executor,  was  indebted  to  the  plaintiff  for  <joo(h  aohl  and  delivered 
by  the  plaintiff  to  the  defendant,  as  executor,  at  his  request,  or 
for  work  done  and  materials  for  the  same  used  and  provided  by 
the  plaintiff  for  the  defendant,  as  executor,  at  his  request,  and 
that  the  defendant,  as  executor,  promised  to  pay,  charges  the 
defendant  in  his  personal  and  not  in  his  representative  character  ; 
for  such  a  claim  must  necessarily  be  for  debts  due  from  the 
defendant  in  his  own  right,  as  no  goods  can  be  sold  to  or 
work  performed  for  anotlier  in  his  representative  character  {q) . 
The  common  count /or  interest  charges  the  executor  personally; 
for  it  alleges  a  forbearance  at  his  reciuest :  But  a  count  charging 
that  the  defendant  is  indebted  as  executor  on  a  contract  by  the 
testator  to  pay  interest  as  long  as  the  debt  should  be  forborne, 
charges  him  as  executor  only  (r) . 

In  actions  like  those  above  mentioned,  which  are  brought 
against  an  executor,  in  the  character  of  executor,  to  recover  the 
demand  out  of  the  testator's  estate,  a  promise  by  the  executor  is 
a  mere  nudum  pactum,  if  there  were  no  assets  (-s).  But  it  is  not 
necessary  to  aver  in  the  declaration  that  the  defendant  had 
assets  [t). 

money     so     received,    it    having  {p)  Wigley  v.  Ashton,  3  B.  &  A. 

nothing  to  do  witli  th.e  accounts  101.     But  see  Atkins  v.  Ilumphrey, 

of  tlie  testator :  7  B.  &  C.  452,  453.  2  0.  B.  654. 

Perhaps    an    illustration    of     this  (,^)  Corner  v.   Shew,  3  M.   &  W. 

view  may  be  found  in  CluirchiU  v.  350.      See_posi,  p.  1426  et  seq.  as  to 

Bertrund,   3  Q.  B.  568,   where  an  charging  an  executor  for  the  ex- 

intcstate  had  gi-antcd  an  annuity  penses   of  the   funeral;    also  post, 

to  the  plaintiff,  and,  after  his  death,  p.  1634^  as  to  remedies  of  creditors 

his  administratrix  procured  it  to  of  an  executor. 

bo    sot  aside  for  a   defect  in   the 

memorial;    and  it  was  hold  that  j"")  ^'^"'^^  ^-  ^^^i'"^'  "^   Exch. 

tho   consideration    money  for    the  '   ' 

annuity    could    not    bo    recovered  (s)  1  Saund.  210,  c.  211,  note  (1) 

back   aa  money  had  and  received  ^o  Forth   v.    Stanton;    Pearson   v. 

hjj  the.  intestate  for  tho  use  of  tho  Hf^nry,  5  T.  E.  8 ;  Bann  v.  Hughes, 

phiintiff,     sinco     tho    election     to  "^  T.  R.  350,  note  (a). 

vacate  tho  annuity  did  not  make  [t)  Powell  v.   Graham,   7  Taunt. 

tho  money  had  and  received  to  tho  580  ;  Powse  v.   Coxe,  3  Bingh.   20. 

UHO  of  tho  gi-anteo  from  tho  time  of  See    also    Pinchon's    Case,    9    Co. 

tho  grant  by  relation.  90,  Ji. 


promise : 
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2ndly,  It  is  now  proposed  to  investigate  the  personal  responsi-  2.  Oftheper- 

1  '^',  p  1  ^      '    •  _L     J.  •  •  e  1-  sonal  liability 

biiity  01  an  executor  or  administrator,  arising  irom  Ins   own  ^f  ^n  executor 

contracts.  on  his  own 

A  promise  by  an  executor  or  administrator  to  pay  a  debt  of 
tbe  testator,  or  to  answer  damages,  will  not  make  him  personally 
liable,  unless  there  be  a  sufficient  consideration  to  support  the 
promise :  For  a  bare  promise  by  the  executor  does  not  make 
him  liable  out  of  his  own  estate,  but  he  is  still  chargeable  only 
as  executor,  and  to  the  extent  of  the  assets  in  his  hands,  in  the 
same  manner  as  he  would  have  been  had  no  such  promise  been 
made  {u).  And  by  the  Statute  of  Frauds,  the  executor  or 
administrator  will  not  be  liable,  unless  the  promise  is  in  writing. 
It  is  clear,  however,  that  although  the  promise  be  in  writing,  it 
is  of  no  more  effect  since  the  statute  than  before,  unless  it  be  by 
deed  or  there  be  a  good  consideration  for  it.  Hence,  since  the 
statute,  there  are  two  things  necessary  for  the  validity  of  the 
promise  of  the  executor  or  administrator  to  pay  the  debt  of  the 
testator,  or  answer  damages,  out  of  his  own  estate :  1st,  the 
common  law  requires  that  there  should  be  a  sufficient  considera- 
tion to  support  the  promise ;  2nd,  the  statute  adds  a  still 
further  requisite,  that  the  promise  should  be  in  writing  (,r).  It 
is  therefore  expedient  to  examine,  in  the  first  j)lace,  what  is  a 
valid  consideration  for  a  promise  by  an  executor  or  adminis- 
trator to  charge  him  de  bonis  jit'opriis  :  and  then  to  inquire  what 
is  a  reduction  of  the  promise  into  writing,  sufficient  to  satisfy 
the  Statute  of  Frauds. 

Before  entering  upon  this  inquiry,  it  may  be  remarked,  that  a 
promise  by  an  adnuiiistrator,  by  word  of  mouth,  made  before 
administration  granted,  may,  under  certain  circumstances,  be 
binding  upon  him  afterwards  :  Thus  in  Tomliuson  v.  Gill{//),  a 
person  promised  the  widow  of  an  intestate,  that  if  she  would 
permit  him  to  be  joined  in  the  letters  of  administration,  he 
would  make  good  any  deficiency  of  assets  to  discharge  the 
intestate's  debts  ;  and  Lord  Hardwicke  held  that  this  promise 
was  not  within  the  Statute  of  Frauds,  because  the  pai*ty 
promising  was  not  administrator  at  the  time  of  making  the 


{u)  Beech    v.     KenneguJ,    1    Ves.  Hawkes   v.   Saunders,   Cowp.    289; 

Sen.  126.  Philpot  v.  Briant,  4   Bingh.    717. 

(cc)  29  Car.  II.  c.  3,  s.  4  ;  Bunn  But  see  Ikrltrt  v.   Puwis,   1  Bro. 

v.   Hughes,  4  Bro.  P.  C.  27,  Toml.  P.  C.  355,  Toml.  edit, 

edit.;  S.  C,  1  T.  E.  350,  note  («).  {y)  Ambl.  330. 
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■what  is  a 
sufficient  con- 
sideration for 
his  promise : 


promise  ;  and  it  was  no  answer  to  say  that  he  was  administrator 
afterwards  (s)  :  His  Lordship  further  hold,  that  this  was  an 
engagement  which  could  be  made  good  only  in  a  Court  of 
Equity ;  because  it  was  not  made  to  the  creditors,  who  could, 
therefore,  claim  only  through  the  widow ;  but  that  tliey  were 
entitled  in  equity  to  the  performance  of  the  promise  made  to 
her ;  because  it  was  to  be  considered  there  as  made  to  her  in 
trust  for  them  («), 

1st,  What  is  a  valid  consideration:  If  a  creditor,  at  the 
request  of  an  executor,  forbears  to  sue  him,  that  is  considered 
a  sufficient  consideration  to  charge  him  de  honk  propriis, 
whether  he  has  assets  or  not  at  the  time  of  the  promise ;  and 
therefore  it  is  not  necessary  to  aver  in  the  declaration  that 
he  had  assets :  As  if  A.,  to  whom  the  testator  was  indebted, 
comes  to  the  executor,  and  says  that  he  intends  to  sue  him 
for  the  debt,  whereupon  the  executor  promises,  in  considera- 
tion that  the  plaintiff  will  forbear  him  for  a  reasonable  time, 
to  pay  him,  and  A.  accordingly  forbears  to  sue  him  for  a 
reasonable  time,  that  is  a  good  consideration  to  charge  the 
defendant,  in  an  action  upon  the  case,  out  of  his  own  estate, 
without  assets ;  for  by  this  promise  it  is  intended  as  well  to 
forbear  to  sue  the  executor,  as  to  forbear  the  debt ;  and  a 
forbearance  of  a  suit  is  a  good  consideration,  without   assets 


(z)  See  ante,  pp.  314,  467  et  seq., 
as  to  the  difference  between  tlie 
relation  of  probate  and  letters  of 
administration  to  tbe  death,  of  the 
testator  aud  intestate. 

(a)  This  case  was  recognised  by 
Lord  Northing-ton  in  Griffith  v. 
Sheffield,  1  Eden,  77;  and  by  Sii- 
W.  Grant,  in  Gregory  v.  Williams, 
3  Mcriv.  590.  A  promise,  however, 
by  a  party  who  is  neither  the  exe- 
cutor nor  administrator,  to  pay  a 
debt  of  a  deceased  pirson,  is  merely 
nudum  jKtctum  ;  and  oven  if  such  a 
party  should  give  his  promissory 
noto  to  the  creditor  for  tho  debt 
without  any  otlicr  consideration 
f'lr  inakin^  it,  tlio  payment  of  tho 
not*)  cannot  Ito  f.-nfiirced  ])y  tho 
payee,  if  at  tho  time  of  tho  making 


thereof  there  was  no  personal  re- 
presentative of  the  debtor:  Nelson 
V.  Serle,  4  Mees.  &  W.  795,  over- 
ruling Serle  v.  Waterivorth,  ihid. 
9 ;  ante,  p.  188.  If,  indeed,  the 
note  be  made  payable  at  a  future 
date,  ftJiJ  the  laalccr  he  eiditled  to 
take  cut  adminisiraiiun,  as  being 
the  widow  or  next  of  kin  of  the 
debtor,  pechaps  the  creditor  might 
enforce  the  note;  because  the  effect 
of  giv'ing  it  is  to  preclude  the  payee 
during  ils  currency  fiom  suing  the 
maker,  in  case  the  latter  should 
take  out  administi  ation :  4  M.  & 
W.  9.  Where  a  widow  gave  a  pro- 
missory note  "for  value  received 
by  my  late  husband,"  it  was  held 
that  tho  note  was  valid  on  the  face 
of  it:  Jiidout  v.  Bristow,  1  Cr.  & 
Jerv.  231,  j^ost,  p.  1420,  note  (m). 
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at  tlie  time  o£  the  promise  (Z*).  So  if  a  man  declares  upon 
a  promise  against  an  administrator,  that  the  intestate  was 
indebted  to  him  in  10/.  by  bond,  and  died,  and  the  defendant 
being  his  administrator,  in  consideration  of  the  premises, 
and  that  the  plaintiff  icould  spare  Jtbti  till  such  a  time  after, 
promised  to  pay  him  the  debt ;  and  avers  that  he  spared  him 
till  the  time,  and  the  defendant  had  not  paid  him,  &c.,  though 
he  did  not  say  that  he  would  spare  him  the  debt,  or  to  sue  /lini, 
yet  it  shall  be  so  intended,  and  therefore  the  consideration  is 
good  (c).  So  it  was  said  by  Hale,  C.  J.,  that  though  a  bare 
accounting  by  the  executor  with  a  creditor  of  his  testator  will  not 
bind  the  executor  to  pay  de  bonis  propn'is,  yet  a  promise  in  con- 
sideration of  forbearance  will  (d).  Also  where  the  plaintiff 
having  a  debt  owing  to  him  from  the  testator  on  a  simple  con- 
tract, the  executor  in  consideration  that  the  plaintiff  would  forbear 
to  sue  him  until  such  a  time,  promised  to  pay,  and  the  plaintiff 
averred  that  he  did  forbear  accordingly,  this  is  a  good  promise  : 
but  if  the  /ieir  had  promised,  on  forbearance  of  the  suit,  to  pay 
this  debt,  no  assumpsit  would  have  been  against  him,  because 
without  consideration  ;  for  the  heir  is  not  chargeable  to  any 
debt  without  specialty  (e).  So  where  in  assumpsit,  the 
plaintiff  declared  that  J,  S.  devised  a  legacy  to  him,  and 
made  the  defendant  executor,  and  the  plaintiff  intending  to 
sue  him  for  the  legacy,  the  defendant,  in  consideration  of 
forbearance,  promised  to  pay  him  ;  the  defendant  pleaded  divers 
bonds  and  judgments,  and  no  assets  utira ;  upon  which  the 
plaintiff  demm"red,  and  had  judgment  without  argument ;  for 
it  was  not  material  whether  he  had  assets  or  not ;  for  he  was 
charged  upon  his  own  promise,  in  consideration  of  forbearance  ; 
and  a  forbearance  of  a  suit  for  a  legacy  was  a  sufficient  con- 
sideration ;  although  it  was  said,  that  if  it  had  appeared  by  the 
declaration  that  the  plaintiff  had  no  cause  of  action,  the  for- 
bearance would  not  be  sufficient  (/').     It  is  true  that  it  is  now 

(i)  Johnson  v.  Witdicott,  1  EoU.  (c)  Gardener  v.  Fenner,    1    Eoll. 

Abr.  24,  tit.  Action  sur  Case  (V.),  Abr.  15,  tit.  Action  sur  Case  (S.), 

pi.  33,  upon  a  demurrer,  wbere  tbe  pi.  3 ;   Chambers  v.  Leversage,  Cro. 

defendant  pleaded  that  be  bad  no  Eliz.  644. 

assets  wben  tbe  promise  was  made.  (d)  Hawes  v.  Smith,  2  Lev.  122. 

It  is  said  in  Bane's  Case,  9  Co.  94,  a,  (e)  Fish  v.  EicJiardson,  Yelv.  55, 

tbat  if  tbere  be  no  assets,  it  shall  he  50. 

given  in  evidence:  but  tbis  opinion  (/)  Davis  v.  Reyner,  2  Lev.   3; 

bas  been  overi'uled  since:   See  tbe  /S.    C.    nomine  Davis  v.    Wright,   1 

cases  in  tbe  text,  supra.  Ventr.  120  ;  2  Keb.  758. 
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settled  that  no  action  at  law  lies  for  a  general  If^gacy  (ry),  hut  in 
this  case  the  forbearance  might  have  been  to  sue  in  Chancery, 
or,  formerly,  iu  the  Ecclesiastical  Court,  for  the  legacy,  and  tlien 
the  consideration  may,  perhaps,  ho  a  good  one  (A).  So  if  A. 
together  with  B.  is  bound  to  C.  for  the  proper  debt  of  B.,  and 
A.  pays  the  money,  and  B.  dies  and  makes  D.  his  executor,  and 
D.,  in  consideration  that  A.  will  forbear  to  sue  him  until  such  a 
time,  promises  to  pay  him,  this  is  sufficient  consideration  to 
support  the  promise  (i).  So  if  an  executor  be  indebted  to  J.  S, 
in  100/.  who  demands  the  money,  the  executor  is  chargeable 
only  in  respect  of  assets,  and  not  otherwise  ;  but  if  he  promises 
to  pay  the  debt  at  a  future  day,  it  becomes  his  otvn  debt,  and  to 
be  satisfied  out  of  his  own  estate  (k).  So  B.  having  died  in- 
debted to  Gr.  for  work  and  labour  done,  his  executors  signed  the 
following  memorandum  on  the  back  of  G.'s  account :  "  Mr.  Gr. 
having  consented  to  wait  for  the  payment  of  the  within  account, 
we,  as  the  executors  of  B.,  engage  to  pay  Mr.  Gr.  interest  for 
the  same  at  5/.  per  cent,  until  the  same  is  settled :  "  And  it 
was  held,  that  the  executors  were  personally  liable  to  pay  the 
debt  and  interest  (/) . 

Accordingly,  where  two  executors  gave  a  promissory  note  to 
the  plaintiff  in  the  following  words,  "  As  executors  to  the  late 
T.  T.,  we  severally  and  jointly  promise  to  pay  to  N.  C.  the  sum 
of  200/.  on  demand  with  lawful  interest  for  the  same  :  And  the 
Court  of  C.  B.  held  that  they  were  personally  liable  on  the 
instrument,  upon  the  ground  that  the  promise,  from  the  circum- 
stance of  interest  being  added,  necessarily  imported  a  payment 
at  a  future  day,  and  an  executor  promising  to  pay  a  debt  at  a 
future  day  makes  the  debt  his  own  (/«). 

((/)  Beehs  v.  ^truU,  5  T.  R.  690.  Bristoiu,  1   Cr.  &  J.  231,  wliere  a 

See  post,  pp.  1566,  1567.  widow  had  given  a  promissory  note 

(h)  Sco  2  Saund.  137,  d.,  note  to  for    "  value  received    by  my  late 

Barber  \.  Fox.  husband";    and  it  was  held   that 

(?)  Scott  V.  Stevens,  1  Sid.  89.  the  note  was  valid  on  the  face  of 

(/i)  (loring  v.   Qoring,  Yelv.  11.  it;    and  Bayley,  J.,  said,    "If  an 

Seo  Ileech  v.  Keimeyal,  1  Ves.  Son.  administratrix  takes  upon  herself 

126.  to  give  a  security,  which  may  have 

(/)  limdly  V.  H&ith,  3  Sim.  543.  the  effect  of  inducing  forbearance, 

(m)  (.'hilila  v.  Monfns,  2  Brod.  &  and   which   purports    to   bind   her 

Bing.  400;    .S'.    C,  5  Moorn,  281.  individiially,   is  it    competent   for 

Sco   alHO   lUirnnrd   v.    I'mnfrcU,    5  her  to  say,  you  must  prove  assets  ? 

M.  &  Cr.  71;    LnrnH  V.    Will  ill  „is,  To  my  mind,  the  act  of  giving  such 

3  Giff.   151.      Seo  also   Itidout  v.  a  security  supersedes  the  necessity 
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Again,  where  the  plaintiff  declared  in  assumpsit  that  the 
defendant's  testator  was  indebted  to  A.,  who,  after  the  testator's 
death,  assigned  the  debt  to  the  plaintiff,  and  appointed  him  to 
receive  it  to  his  own  use,  and  that  the  defendant,  in  consideration 
that  the  plaintiff  would  accept  the  defendant  as  his  debtor, 
promised  to  pay  it  to  the  plaintiff ;  it  was  held  that  this  was 
not  a  sufficient  consideration  to  support  the  promise,  so  as  to 
charge  the  defendant  de  bonis  propriis  (n)  :  But  if  the  promise 
had  been  in  consideration  of  forbearance  by  such  assignee  of 
the  debt  to  sue  the  executor  or  administrator,  that  would  have 
been  sufficient  (o)  :  for  it  is  sufficient,  in  the  case  of  any  other 
debtor,  whom  the  assignee  of  the  debt  forbears,  at  his  request, 
to  sue  {]}). 

So  where  the  plaintiff  declared  in  assumpsif  that  the  husband 
of  the  defendant  was  indebted  to  the  plaintiff  in  50/.  for  beer, 
and  died  intestate,  and  administration  was  committed  to  the 
defendant,  and  that  afterwards,  she,  in  consideration  that  the 


of  an  investigation  as  to  there 
being  assets.  It  seems  to  me  that 
the  words  '  value  received  by  my 
late  husband '  do  not  make  the 
proof  of  assets  necessary ;  and  I 
go  still  fiu'ther,  and  say  that  it  was 
not  competent  for  her  to  show  that 
there  were  no  assets."  But  where 
an  executrix  gave  an  acceptance 
for  a  debt,  due  from  her  testator, 
taking  an  engagement  from  the 
drawer  to  renew  the  bill  from  time 
to  time,  until  sufficient  effects  were 
received  fi'om  the  estate  of  the  tes- 
tator, it  was  held  that  this  meant 
sufficient  effects  in  the  ordinary 
course  of  administration ;  and  that 
she  had  not  precluded  herself  from 
first  applying  assets  to  pay  3,000?. 
to  trustees  for  her  own  use,  in 
discharge  of  a  bond  given  by  her 
husband  before  marriage  to  that 
effect,  before  she  paid  the  accept- 
ance :  Boiuerhank  v.  Monteiro,  4 
Taunt.  844.  Where  a  bill  is 
endorsed  to  a  person  as  executor, 
and  he  again  endorses  it,  he 
becomes   personally   liable,   unless 


he  endoi-ses  it  in  such  terms  as  to 
negative  personal  liability :  Bills  of 
Exchange  Act  (45  &  46  Vict.  c.  61), 
s.  31  (5).  See  sect.  16  (1)  as  to 
endorsements  limiting  or  negativing 
liability.  And  by  sect.  26  (1)  of 
this  Act,  it  is  enacted  that  where  a 
I^erson  signs  a  bill  as  drawer,  en- 
dorser, or  acceptor,  and  adds  words 
to  his  signature  indicating  that  he 
signs  for  or  on  behalf  of  a  principal, 
or  ill  a  representative  character,  he  is 
not  personally  liable  thereon ;  but 
the  mere  addition  to  his  signature 
of  words  describing  him  as  an 
agent,  or  as  filling  a  representative 
character,  does  not  exempt  him 
from  personal  liability.  See  King 
V.  Tho7n,  1  T.  R.  489;  Alexander 
V.  Sizer,  L.  E.  4  Ex.  102. 

{ri)  Forth  v.  Stanton,  1  Saund. 
210. 

(o)  Pitt  V.  Bridgwater,  1  Roll. 
Abr.  20,  pi.  11  ;  Russel  v.  Haddock, 
1  Lev.  188;  1  Saund.  210,  note(l). 

(^j)  Reynolds  v.  Prosser,  Ilardr. 
71;  Ohle  V.  Dittlesfield,  1  Ventr. 
153;  1  Saund.  210,  note  (1). 
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plaintiff  would  deliver  to  her  six  barrels  of  Ijeer,  promised  to 
pay  to  the  plaintiff,  as  well  the  50/.  due  by  the  intestate,  as  for 
the  six  barrels  delivered  to  herself,  and  that  ho  tliereupon  de- 
livered the  six  barrels ;  it  was  held  that  the  action  was  well 
brought  against  her  on  her  own  aasumpsit,  and  that  the  judg- 
ment should  be  for  both  debts  de  hom'n  propritn  {q). 

So  where  an  attorney  delivered  up  deeds  to  an  executor, 
which  he  was  not  obliged  to  do  till  the  bill  was  paid,  and 
these  deeds  were  of  great  use  to  the  executor  in  several  suits 
which  were  then  being  carried  on  ;  it  was  held,  that  this 
was  a  sufficient  consideration  to  make  the  executor  liable  to 
the  attorney's  whole  demand,  whether  there  were  assets  or 
not  (r). 

It  woidd  seem  that  the  having  assets  is  a  good  consideration 
for  a  promise  by  an  executor  or  administrator  to  pay  a  debt  of 
the  deceased,  or  to  answer  damages  out  of  the  executor's  own 
estate:  Thus  in  Beech  y.  Kenncgal  [s],  Lord  Hardwicke  ob- 
served, "  At  law,  if  an  executor  promises  to  j)ay  the  debt  of  his 
testator,  a  consideration  must  be  alleged  :  r/.s  of  assets  come  to  his 
hands ;  or  of  forbearance  ;  or  f  an  admission  of  assets  is  implied 
by  the  promise  ;  otherwise  it  will  be  but  nudum  pactum^  and  not 
personally  binding  upon  the  executor."  So  it  was  held  in 
Atkins  V.  Hill  (t)  and  in  Hau-hes  v.  Saunders  (?/),  that  the  cir- 
cumstance of  the  executor  having  assets  sufficient  to  pay  all  the 
debts  and  legacies,  was  a  sufficient  consideration  to  support  a 
promise  to  pay  a  legacy,,  so  as  to  render  the  executor  individually 
liable  on  that  promise  in  an  action  at  law  (x)  :  And  although 
he  doctrine  of  these  cases,  as  far  as  the  liabihty  of  an  executor 
to  be  sued  at  law  for  a  general  legacy,  has  been  since  ex- 
ploded {>/),  yet  it  would  seem  that  their  authority,  with  respect 
to  the  sufficiency  of  the  consideration  in  question  to  support  a 
promise  to  pay  debts,  remains  unimpeached.  The  consequence 
is,  that  if  an  executor  or  administrator  promises,  in  writing, 
that,  in  consideration  of  having  assets,  he  will  pay  a  particular 
debt  of  the  testator  or  intestate,  he  may  be  sued  on  this  promise 


{q)  Winder  v.  Collier,  Cro.  Eliz.  (m)  Cowp.  289. 

,\    rr      .,,            T-    ■,  ,        .   ..^  ('''')  See  also  accord.  Barnard  v. 

■n  A  A    ny      1      TV  ruiiifreit,  o  M.  &  Cr.  71,   »er  Lord 

P.  C.  4,  Toml.  edit.  , ,  , ,     ,                                  -^ 

(«)  1  Vo8.  Sen.  120. 

(0  Cowp.  284.  (^)  See  iwst,  p.  1566. 
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in  Ms  individual  capacity,  and  tlie  judgment  against  liim  will 
be  de  bonis  propriis  (z). 

It  may  here  be  observed,  that  in  cases  like  the  above 
mentioned,  where  the  nature  of  the  debt  is  such  as  necessarily 
to  make  the  defendant  liable  personally,  the  judgment  will  be 
de  bonis  propriis,  although  he  be  charged  as  promising  as 
executor  (a). 

It  remains  to  consider  2ndly,  What  is  a  sufficient  reduction  what  is  a 
into  writing  of  the  promise  of  an  executor  or  administrator,  reduction  of 
The  fourth  section  of  the  Statute  of  Frauds  (29  Car.  II.  c.  3),  the  executor's 
enacts  (inter  alia)  that  "  no  action  shall  be  brought,  whereby  to  writing. 
charge  any  executor  or  administrator,  upon  any  special  promise 
to  answer  damages  out  of  his  own  estate,  or  whereby  to  charge 
the  defendant,  upon  any  special  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another  person,  &c.,  &c.,  unless  the 
agreement  upon  which   such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  icriting  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorized." 

The  word  "  agreement "  used  in  this  section  means  the  con- 
sideration of  the  promise  (b)  :  and,  therefore,  it  was  held  in  the 
case  of  Wain  v.  Wartters  (c),  that  the  consideration  of  the 
promise,  as  well  as  the  promise  itself,  must  be  in  writing,  other- 
wise it  is  void ;  This  doctrine  was  very  much  doubted  in  several 
subsequent  cases,  but  was  fully  established  by  subsequent  deci- 
sions {d).  It  was,  however,  sufficient,  if  the  consideration  could 
be  gathered  from  the  whole  tenor  of  the  writing ;  and  it  was 
held  tha,t  it  was  not  necessary  that  it  should  be  stated  on  the 
face  of  it  in  express  terms  {e).  This  rule  having  proved  a 
grievance,  it  was  enacted  by  stat.  19  &  20  Yict.  c.  97  (Mercan- 
tile Law  Amendment  Act),  s.  3,  that  no  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  another  person,  shall 
be  deemed  invalid,  by  reason  only  that  the  consideration  for 
such  promise  does  not  appear  in  writing  or  by  necessary 
inference  from  a  written  document. 

(z)   Treivlnian    v.    HoiveU,    Cro.  (i)  1  Saund.  211,  note  (2). 

Eliz.  91.     And  see  Bann  V.  Hughes,  r  \   -  t?    4-    ^n 

7  Term  Eep.  350,  note  («).  ^  ^ 

(«)  Powell  V.  Graham,  7  Taunt.  ('^)    Saunders     v.      Wahefidd,     4 

585;   Wigletj  v.  Ashton,  3  B.   &  A.  Barn.   &  Aid.  595;   1   Saund.  211, 

101 ;  Corner  v.  Sheiu,  3  M.  &  W.  ^^o^e  {d). 

350.  (e)  1  Saund.  211,  note  (d). 


to  arbitration. 
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Personal  This  may  be  the  proper  place  to  consider  how  far  an  executor 

orex^cutor  o^n  01'  administrator  is  liable  upon  a  submission  to  arbitration  of  a 
a  subinission  claim  upon  him  as  the  representative  of  the  deceased.  Wliere 
the  executor  submits  in  broad  terms,  to  pay  whatever  shall  be 
awarded,  and  the  arbitrator  awards  that  he  shall  pay  a  certain 
sum,  he  is  personally  bound  to  perform  the  award,  whether  he 
has  assets  or  not  (/)  :  For  if  an  executor  or  administrator  thinks 
fit  to  refer  generally  all  matters  in  dispute  to  arbitration,  with- 
out protesting  against  the  reference  being  taken  as  an  admission 
of  assets,  it  will  amount  to  such  an  admission  {g).  Thus  in 
Barry  v.  Rush  (h),  an  action  of  debt  was  brought  on  a  bond 
given  by  the  defendant,  by  which  he,  as  administrator,  bound 
himself,  his  heirs,  &c. :  The  condition,  after  reciting  that  the 
plaintiff  and  defendant  had  agreed  to  submit  to  arbitration 
certain  disputes  which  had  arisen  between  the  plaintiff  and  the 
defendant's  intestate,  touching  certain  articles  of  agreement 
between  the  intestate  and  the  plaintiff's  testator,  was  for  the 
performance  of  an  award  to  be  made  by  the  arbitrators  concern- 
ing the  matters  assigned,  and  also  concerning  all  other  matters, 
&c.,  between  the  said  parties :  The  declaration  stated,  that  the 
arbitrator  had  awarded  that  the  defendant,  as  administrator, 
should  pay  to  the  plaintiff,  as  executrix,  298/.  on  the  27th  June 
following,  and  that  the  parties  should  execute  general  releases : 
The  defendant  pleaded  ^j/f^^e  admtmsfravit,  and  that  at  the  time 
of  entering  into  the  bond,  he  had  no  assets :  To  this  plea  there 
was  a  demurrer :  And  the  Court  of  King's  Bench  held  that  the 
plea  was  bad ;  on  the  ground  that  the  bond  was  a  personal 
engagement  by  the  defendant  to  perform  the  award.  So  in 
Worthington  Y.  Barlow  {i),  VfheTe  the  arbitrator,  under  a  refer- 
ence between  A.,  a  claimant  on  the  estate  of  an  intestate,  and 
B.,  the  administratrix,  ascertained  the  amount  of  the  demand, 
and  directed  that  B.  should  pay  it ;  it  was  held  that  B.  could 
not  afterwards  object  that  he  had  no  assets,  but  that  he  might 
be  attached  for  nonpayment:  And  Lord  Kenyon  said,  "The 
submission  to  arbitration  by  the  administratrix,  was  a  reference 
not  only  of  the  cause  of  action,  but  also  of  the  other  question 
whether  or  not  the  administratrix  had  assets.     And  as  the  arbi- 


(/)  See    Lord    Kenyon's  jurlg-  ,  2  Rose,  50.     See  also  Wans- 

inont,  in  Pearson  v.  Ilinrji,  o  Term  hvroiujh  v.  Dyer,  2  Chitt.  Eep.  40. 
li'T-  "•  (//)  1  Term  Eep.  691. 

{'j)  By  Lord  J-IUIjh,  in  Jtvbsou  y.  (/)  7  Turin  Eep.  453. 
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trator  has  awarded  the  defendant  to  pay  the  amount  of  the 
plaintiff's  demand,  it  is  equivalent  to  determining,  between 
these  parties,  that  the  administratrix  had  assets  to  pay  this  debt. 
The  defendant,  therefore,  is  concluded  by  the  award,  though  it 
will  not  operate  as  an  admission  of  assets  in  any  other  action  to 
be  brought  by  any  other  creditor."  So  in  Riddell  v.  Sutton  [h), 
aa  administratrix  referred  to  the  final  award  of  an  arbitrator 
certain  disputes  between  the  plaintiff  and  herself  as  executrix, 
to  be  finally  settled  by  the  said  arbitration  :  The  arbitrator 
found  a  balance  due  from  the  defendant  to  the  plaintiff,  and 
without  finding  assets,  awarded  her  to  pay  it  on  or  before  a 
certain  day :  And  the  Court  of  Common  Pleas  held  that  plene 
admiiustravit  was  no  bar  to  an  action  on  the  award.  It  would  seem, 
however,  that  on  a  general  reference  an  arbitrator  is  not  justified 
in  rejecting  evidence  offered  by  the  executor  to  show  that  he  has 
no  assets  to  meet  the  demand  upon  his  testator's  estate  (/). 

But  the  personal  liability  of  the  executor  or  administrator 
may  obviously  depend  not  only  on  the  terms  of  the  submission, 
but  also  on  those  of  the  award.  Thus  in  Pearson  v.  Henry  (;w), 
the  defendant,  as  administrator,  submitted  to  an  award,  and  the 
arbitrator  awarded  that  a  certain  sum  was  due  from  the 
intestate's  estate,  icif/wut  awarding  tJiat  tJie  administrator  was  to 
pap  it :  And  it  was  held  that  the  administrator  was  not  thereby 
precluded  from  denying  that  he  had  assets  {n).  So  in  Lore  v. 
Honeyhourne  (o),  a  cause  and  all  matters  in  difference  between 
the  plaintiff's  testator  and  the  defendant  were  referred  to 
arbitration  by  a  Judge's  order,  and  the  arbitrator,  upon  an 
investigation  of  the  accounts,  ascertained  that  there  was  a 
certain  balance  against  the  testator,  and,  by  his  award,  directed 
the  plaintiff  to  pay  that  sum  oiit  of  the  assets,  on  or  before 
a  certain  day  :  The  Court  was  moved  to  set  aside  this  award  for 
uncertainty,  on  the  ground  that  the  arbitrator  had  not  ascer- 
tained whether  there  were  any  assets  in  the  hands  of  the 
executor  to  pay  the  sum  awarded :  The  Court  refused  to  set 
aside  the  award,  on  the  ground  that  although  in  that  respect  it 
might  be  uncertain,  yet  that  would  not  vitiate  the  other  part  of 
the  award,  which  was  unquestionably  certain,  namely,  that  part 

(A-)  5  Bing.  200.  {m)  5  T.  E.  6. 

{n)  See  Worthington  \.  Barlow,  7 
(Z)  Eussell    on    Ai-bitration  and      x.  E.  453. 
Award,  8tli  edit.,  p.  131.  (o)  4  Dowl.  &  Eyl.  814. 
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wliicli  found  that  the  plaiutilf,  as  executor,  was  indebted,  upon 
a  balance  of  accounts,  to  the  defendant :  But  Lord  Tenterden 
observed,  that  it  appeared  to  him,  tliat  the  latter  part  of  the 
award  did  not  conclude  the  question  of  assets,  but  left  it  open  : 
And  Hoboyd,  J.,  remarked  that  the  arbitrator  had  awarded 
that  the  money  should  be  paid  by  the  plaintiff  out  of  the  assets 
upon  a  day  which  he  fixed,  i.e.,  if  there  were  any  assets  in  his 
hands  at  that  time ;  and  that  if  the  plaintiff  had  fully  adminis- 
tered at  that  time,  he  would  not  be  bound  to  pay  (^). 

It  was  held  by  the  Court  of  K.  B.  in  Gardner  v.  BailUe  ((/), 
that  a  power  of  attorney  from  an  executor,  to  ask,  demand,  sue 
for  and  receive  all  sums  due  to  him  as  executor,  and  to  do  all 
further  acts  for  receiving  debts,  &c.,  with  power  to  do  and  act 
touching  the  premises  as  effectually  as  the  principal  could 
do,  does  not  authorise  the  attorney  to  bind  his  principal,  by 
accepting  bills  for  debts  due  from  his  testator.  But  in  Hoicard 
V.  BaiUie  (r),  the  Court  of  Common  Pleas  inclined  to  hold,  that 
a  letter  of  attorney  given  by  an  executor  to  A.,  enabling  him  to 
transact  the  affairs  of  the  testator,  in  the  name  of  the  executor, 
as  executor,  and  to  pay,  discharge,  and  satisfy  all  debts  due  from 
the  testator,  conveyed  a  sufficient  authority  to  A.  to  accept 
a  bill  of  exchange,  in  the  name  of  the  executor,  drawn  by  a 
creditor  for  the  amount  of  a  debt  due  from  the  testator,  so  as  to 
make  the  executor  personally  liable  :  And  clearly,  if  the  executor 
admits  that  such  a  bill,  which  has  been  so  accepted  by  A.  with 
the  knowledge  of  the  executor,  is  for  a  just  debt,  and  that 
it  ought  to  be  paid,  it  affords  sufficient  evidence  of  an  authority 
given  by  him  to  A.  to  accept  that  particular  bill ;  without 
resorting  to  the  letter  of  attorney  (.s). 

With  respect  to  the  liability  of  an  executor  or  an  adminis- 
trator for  the  expenses  of  the  funeral  of  the  deceased,  it 
appears  to  be  clear,  that  if  an  executor  or  administrator  gives 
orders  for  the  funeral,  or  ratifies  or  adopts  the  acts  of  another 
party,  who  has  given  such  orders,  he  makes  himself  liable  in- 
dividually, and  not  in  his  representative  character,  for  the 
reasonable  expenses  (;!).     And  notwithstanding  that,  generally 


{j>)    Seo     also     i?e     Joseph     and 
Wehatrr,  1  Russ.  &  M.  486. 
(ry)  GT.  R.  591. 

(r)  2  11.  Bli.ck.  (;1S.         (,s)  Ihul 
(0     Brirf!  V.    Wihojt,  H  A.  &  E. 


349,  note  (c) ;  Corner  v.  Slino,  3 
M.  «&W.  350.  As  to  the  duties  of 
the  executor  or  administrator  in 
respect  of  the  funeral,  see  ante, 
p.  730. 
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speaking,  an  administrator  is  not  bound,  as  such,  by  liis  acts 
done  before  the  letters  of  administration  were  obtained  [u),  yet 
it  would  seem  that  if,  before  taking  out  letters,  he  gives  orders, 
or  sanctions  the  orders  which  another  person  has  given  for  the 
funeral  of  the  deceased,  he  will  be  thereby  bound,  after  he  has 
become  administrator  {x) ,  to  satisfy  the  charges  incurred  under 
such  orders  {//). 

A  question,  however,  of  some  difficulty  arises,  in  eases  where  Where  exe- 
the  executor  or  administrator  has  neither  given  nor  adopted -any  admin^strcator 
directions  for  the  burial,  but  he  is  sought  to  be  charged  on  an  lias  neither 
implied  contract  arising  out  of  his  situation,  with  reference  to  fdopted 
his  character  and  the  estate  of  the  deceased.     According  to  one  directions  for 

burial. 

report  of  the  case  of  Ashton  v.  Sherman  (s).  Lord  Holt  laid  it 
down  that  "  if  A.  employs  B.  to  work  for  C,  without  warrant 
from  C,  A.  is  liable  to  pay  for  it :  an  executor  is  not  liable  to 
pay  for  funeral  expenses  unless  he  contracts  for  it."  This 
dictum  is  not  mentioned  by  the  other  reporters  {a)  of  the  same 
case ;  and,  indeed,  from  the  nature  of  the  facts,  it  is  difficult  to 
see  how  the  remark  could  have  been  introduced  into  the  discus- 
sion :  But  an  anonymous  case  is  to  be  found  in  the  twelfth 
volume  of  Modern  Eeports  (/v),  which  contains  the  mere  state- 
ment that  "  an  executor  is  not  liable  to  pay  for  funeral  expenses, 
without  he  contracts  for  it :  "  And  this  probably  is  but  a  refer- 
ence to  the  dkium  of  Lord  Holt,  inserted  in  the  report  of 
Ashton  V.  Sherman.  Eecent  decisions,  although  the  propriety 
of  them  has  been  much  questioned  (c) ,  must  be  considered  as 
having  overruled  this  doctrine :  and  it  seems  now  established.  Executor  with 
that  in  the  absence  of  evidence  to  charge  any  other  individual,  ^Tthourany 

an  executor  with  assets  is  answerable  in  point  of  law  without  express  con- 
tract to  pay 

(w)  See  «n^e,  p.  314  ei  seg.  in  his  character  os  administrafor ; 

{x)  But  the  estate  of  a  deceased  but  the  point,   as  to   whether  he 

person  is  not  liable  on  a  contract  could  be   properly  sued   otherwise 

made  by  a  person,  although  for  the  than   individually,    was   precluded 

benefit  of   the  estate,  unless   that  by  the  circumstances  of  the  defend- 

person,  by  subsequently  obtaining  ant  having  paid  money  into  Court, 

letters  of  administration,   becomes  r^\  Holt   309 
authorised  to  bind  the  estate,  and 

ratifies  the  contract :  Be  Watson,  IS  ^"^  ^   ^^''^   ^^y°^-  ^63;    Carth. 

Q.  B.  D.    116;    19  Q.  B.   D.  234.  ^"^ '  ^^  ^^'^^^  ^^'^>  Comberb.  444, 

See  ante,  pp.  468,  469.  ^'*^- 

{y)  Lucy   v.     Walrond,    3   Bing.  V')  P-  256. 

N.  C.  841.     In  this  case,  the  action  (c)  See    Corner  v.    Shew,    3    M. 

■was  sustained  against  the  defendant  &  W.  356. 
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any  express  contract,  for  the  funeral  expenses  of  his  testator, 
suitable  to  his  degree  {cl).  Thus  in  Tncjioell  v.  Hey  man  (e), 
Lord  Ellenborough  held,  that  if  executors  neglect  to  give 
orders  for  the  funeral  of  the  testator,  and  have  sufficient 
assets  for  that  purpose,  they  are  liable  upon  an  implied 
promise,  to  the  person  who  furnishes  the  funeral  in  a  manner 
suitable  to  the  testator's  degree  and  circumstances.  So  in 
Rogers  v.  Price  (/),  it  appeared  that  the  testator  died  in 
Wales,  at  the  house  of  his  brother,  who  thereupon  sent 
for  the  plaintiff,  an  undertaker  residing  at  a  distance :  The 
plaintiff  afterwards  furnished  the  funeral,  and  the  brother  of 
the  deceased  attended  it  as  chief  mourner :  It  was  admitted  that 
the  fimeral  was  suitable  to  the  degree  of  the  deceased :  There 
was  no  evidence  of  any  contract  made  by  the  defendant,  or  that 
he  knew  of  the  funeral  until  it  had  taken  place  :  But  the  Court 
of  Exchequer  held  that,  assuming  him  to  have  assets,  he  was 
liable,  upon  an  implied  promise,  to  pay  the  expenses  of  the 
burial. 

However,  it  was  stated  by  Patteson,  J.,  in  Bricey.  Wilson  {(j), 
that,  "  it  has  been  decided  by  several  eases  that  an  executor  is 
liable  upon  an  implied  promise,  at  common  law,  to  pay  reason- 
able expenses  for  the  funeral  of  his  testator,  where  no  other  person 
is  liable  ujjon  an  express  contract,  although  he  does  not  give  orders 
for  it :  But  there  is  no  case  which  goes  the  length  of  deciding 
that  if  the  funeral  be  ordered  by  another  person  to  whom  credit 
is  given,  the  executor  is  liable :  "  In  that  case  the  testator's 
widow  ordered  an  extravagant  funeral  without  the  knowledge  of 
the  executor,  who,  however,  was  present  at  the  funeral,  and  did 
not  object  to  it  as  extravagant :  The  undertaker,  in  his  bill, 
charged  the  widow,  but  subsequently  applied  for  payment  to 


('/)  See  the  remark  of  Bayley,  J., 
in  Iliiiicock  V.  Podmore,  1  Barn.  & 
Adol.  202  ;  and  of  Jervis,  C.  J., 
in  Amhrosc.  v.  Kirrison,  10  C.  B. 
77!).  And  Sir  G.  Jessel,  in  Sharp 
V.  Li'h/i,  10  C.  D.  468,  472,  said : 
"  It  appears  to  me  that  the  exe- 
cutor in  liable  to  pay  the  funeral 
ex])on8os,  even  without  an  order 
on  liiH  j)aTt,  if  ho  has  any  assets 
uvuihiltlo  for  the  puipose ;  and  it 
has  also  been  decided  that  the 
funeral  expenses  are  a  first  chargo 


on  the  assets.  Even  if  the  executor 
never  receives  assets  to  the  amount 
of  the  funeral  expenses,  he  is  liable 
to  pay,  although  he  did 'not  order 
the  funeral.  It  is  part  of  his  oflQcial 
duty  to  bury  the  deceased,  so  that 
ho  is  liable  to  pay  the  funeral  ex- 
penses without  an  order."  See 
also  Williams  v.  Williams,  20  C.  D. 
659. 

(e)  3  Campb.  298. 

(/)  3  Younge  &  Jerv.  28. 

Cv)  8  A.  &  E.  349,  note  (c). 
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the  executor,  who  promised  to  pay :  An  action  was  brought 
against  the  executor  in  his  own  right,  in  which  he  suffered 
judgment  by  default :  And  it  was  held  that  the  defendant  was 
liable  to  the  whole  amount  of  the  reasonable  charges  for  the 
funeral  as  ordered  by  the  widow ;  not,  it  must  be  observed,  on 
the  ground  of  a  common  law  liability  of  the  defendant  as 
executor,  but  on  the  ground  of  his  having  rendered  himself 
liable  by  adopting  the  acts  of  the  widow,  and  treating  her  as  his 
agent  {h).  But  the  learned  judge,  in  this  case,  jDrobably  intended 
to  lay  down  no  more  than  that  the  executor,  where  credit  has 
been  given  to  another  person,  is  not  liable  to  the  midertaker ; 
for  it  would  seem,  that  if  the  person,  who  gives  the  order  for 
the  funeral,  pays  for  it,  he  may  have  an  action  against  the 
executor  for  the  reasonable  expenses  :  Accordingly,  it  was  held 
in  Green  v.  Salmon  (/),  that  in  an  action  (brought  before  Lord 
Denman's  Act,  making  interested  witnesses  competent)  by  an 
undertaker  for  funeral  expenses,  against  a  person  not  the  executor, 
a  residuary  legatee  was  a  competent  "svitness  for  the  plaintiff : 
For  although  a  person,  other  than  the  executor,  might  have 
rendered  himself  liable  to  the  undertaker,  the  estate  was  ulti- 
mately answerable  for  so  much  of  the  cost  as  an  executor  might 
reasonably  pay,  and  no  more ;  and  the  witness,  therefore,  had 
no  disqualifying  interest  {k). 

These  authorities  do  not  involve  the  decision  of  the  question 
whether,  in  an  action  on  the  promise  implied  by  law  on  the  part 
of  an  executor  to  pay  for  the  funeral  of  his  testator,  the  judg- 
ment should  be  de  bonis  propriis  or  de  bonis  testatoris,  or  conse- 
quently whether  plene  administravii  is  a  good  plea  :  It  would 
seem,  however,  that  the  naming  the  defendant  executor  in  the 
claim  is  surplusage,  and  that  he  is  liable  dc  bonis  propriis,  if 
liable  at  all  (/)  :  but  that,  since  the  maintenance  of  the  action  is 
dependent  on  the  fact  of  his  being  an  executor  wif//  assets,  it  is  a 
good  defence  under  the  general  issue  that  his  testator  left  none. 
And  accordingly,  in  Corner  v.  S/ieic  {>n),  the  Court  of  Exchequer 
held,  that  the  only  point  really  determined,  by  Tucjivell  v.  Hey- 

(h)  See    Walker  v.   Taylor,  6  C.  them  refunded  out  of  the  intestate's 

&  P.  752.  personal  estate :    Cohby  v.  Colehy, 

(0  8  A.  &  E.  348.  12  Jur.  N.  S.  496,    coram   Stuart, 

{k)  But  an  heir-at-law  who  has  V.-C. 

voluntarily,    and    as    an     act     of  (/)  See  Hayter  v.  Moat,  2  M.  & 

bounty,  paid  the  funeral  expenses  W.  56. 

of  an  intestate  cannot  claim  to  have  (??;)  3  M.  &  W.  350. 

W.E. — VOL.  II.  4  Z 
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man  and  Rogers  v.  Price,  was  that  the  law  implies  a  contract  on 
the  part  of  an  executor  who  has  assets  personally,  and  not  in  his 
representative  character;  inasmuch  as  the  implied  promise  cannot 
place  the  defendant  in  a  diflPerent  condition  than  if  he  had  made 
an  express  contract  to  the  same  effect ;  which  certainly  would 
have  bound  him  personally  only. 

With  respect  to  the  liability  of  an  executor  or  administrator 
carrying  on  the  trade  of  the  deceased,  the  general  principle  is, 
that  a  trade  is  not  transmissible,  but  is  put  an  end  to  by  the 
death  of  the  trader :  Executors,  therefore,  have  no  authority  in 
law  to  carry  on  the  trade  of  their  testator,  and  if  they  do  so, 
unless  under  the  protection  of  the  Court  of  Chancery,  they  ran 
great  risk,  even  although  the  Will  contains  a  direction  that  they 
should  continue  the  business  of  the  deceased  (>/).  The  case  of 
an  executor  or  administrator,  in  this  respect,  is  very  hard :  For, 
if  the  trade  be  beneficial,  the  profits  are  applicable  to  the  pur- 
poses of  the  trust,  and  the  executor  or  administrator  derives  no 
personal  benefit  from  the  success :  If,  on  the  contrary,  the  trade 
prove  a  losing  concern,  the  executor,  on  failure  of  assets,  will  be 
personally  responsible  for  the  debts  contracted  in  the  business 
since  the  testator's  death,  to  the  extent  of  all  his  own  property ; 
also,  in  his  person ;  and  he  may  be  proceeded  against  as  a  bank- 
rupt though  he  is  but  a  trustee  (o).  Accordingly,  in  a  case  (|;) 
where  the  executors  of  a  deceased  partner  continued  his  share  of 
the  partnership  property  in  trade  for  the  benefit  of  his  infant 
daughter,  the  Com-t  of  K.  B.  held,  that  they  were  liable  upon  a 
bill  drawn  for  the  accommodation  of  the  partnership  and  paid 
in  discharge  of  a  partnership)  debt ;  although  their  names  were 
not  added  to  the  firm,  but  the  trade  was  carried  on  b}^  the  other 
partners  under  the  same  firm  as  before,  and  the  executors,  when 
they  divided  the  profits  and  loss  of  the  trade,  carried  the  same 
to  the  account  of  the  infant,  and  took  no  part  of  the  profits 
themselves  {q). 


(n)  Barker  v.  Barker,  1  T.  E. 
295 ;  Ex  parte  Oarland,  10  Ves. 
119.  As  to  the  duty  of  the  executor 
or  adtninistrator  with  regard  to  the 
business  of  the  deceased,  see  post, 
p.  15o4, 

(o)  Ex  parte  Garland,  10  Ves. 
119;  Ex  jMrte  Jh'chardson,  1  Buck, 
209;  Omen   v.  Delamere,  L.  R.   15 


Eq.  134  ;  Fairland  v.  Percy,  L.  E. 
3  P.  &  D.  217.  As  to  the  remedy 
of  a  creditor  of  the  business,  see 
post,  p.  1634. 

( v)  Wightman  v.  Townroe,  1  M. 
&  S.  412. 

(7)  See  also  accord.  Lnhoucherey. 
Tupper,  11  Moo.  P.  C.  198;  in 
which  case  Lord   Justice    Knight 


i 
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It  is  therefore  obvious,  that  where  partners  covenant  that  they 
and  their  respective  executors  and  administrators  will  continue 
partners  for  a  certain  term  of  years,  and  one  of  them  dies  before 
the  term  has  expired,  his  executors  or  administrators  cannot  be 
compelled  to  become  partners  personally  (r),  though  the  covenant 
is  binding  on  the  estate  of  the  deceased  partner  in  tlieir 
hands  (s). 

If  an  executor,  without  any  authority  from  the  Will  {f),  take 
upon  himself  to  trade  with  the  assets,  the  testator's  estate  will 
not  be  liable  in  case  of  his  bankruptcy ;  the  testator's  creditors 
and  legatees  will  have  a  right  to  prove  demands  for  such  of  tie 
assets  as  have  been  wasted  by  the  executor  in  the  trade,  in  pro- 
portion to  their  respective  interests :  and  with  respect  to  such  of 
the  assets  as   can   be   specifically  distinguished  to  be   a  part 


Bruce  further  laid  down  that  the 
executor  is  personally  liable,  as 
above  stated,  though  he  carries  on 
the  trade  avowedly  as  executor, 
and  whether  he  is  entitled  or  not 
entitled  to  be  indemnified  out  of 
the  testator's  personal  estate,  and 
whether  it  is  sufficient  or  insuffi- 
cient for  the  purpose,  and  notwith- 
standing the  testator  was  bound  by 
a  covenant  with  his  partner  to  con- 
tinue the  trade  in  partnership.  His 
Lordship  also  pointed  out  that  the 
propriety  of  his  executor's  conduct, 
as  between  himself  and  those  bene- 
ficially interested  in  the  testator's 
personal  estate,  cannot  give  the 
creditors  of  the  trade,  becoming 
so  after  the  death,  the  rights  of 
creditors  of  the  testator.  See 
further  Re  Leeds  Banking  Company, 
L.  K.  1  Ch.  231.  If  a  firm  in 
which  the  Will  authorized  the  em- 
ployment of  the  assets  becomes 
bankrupt,  no  proof  can  be  made 
against  the  bankrupt  estate  in 
respect  of  the  money  so  employed : 
Scoit  V.  Tzon,  34  B.  434. 

(r)  Downs  v.  Collins,  6  Hare,  418, 
438.  See  per  James,  L.  J.,  in 
Baird^s  Case,  L.  E.  5  Ch.  733  ;  ante, 
p.  1281,  note  (o). 

4 


(s)  Ibid.  See  also  ante,  p.  1379 
et  seq.,  as  to  the  executors  of 
deceased  shareholders  in  Public 
Companies.  If  such  an  executor 
purchases  further  shares,  he  is,  of 
course,  personally  liable  in  respect 
of  these :  Spence's  Case,  1 7  Beav. 
203. 

{t)  In  Kirkman  v.  Booth,  11 
Beav.  273,  280,  Lord  Langdale  said 
it  was  a  rule  without  exception 
that,  to  authorize  executors  to  carry 
on  a  trade,  or  permit  it  to  be  earned 
on  with  the  assets,  there  ought  to 
be  the  most  distinct  and  positive 
authority  and  direction  given  by 
the  Will  for  that  purpose.  See 
further  as  to  what  shall  constitute 
such  an  authority  and  direction, 
Travis  v.  Milne,  9  Hare,  141.  A 
power  to  postpone  the  sale  and  con- 
version of  the  testator's  estate  will 
authorize  executors  to  carry  on  his 
trade  for  any  time  even  if  it  is  not 
carried  on  with  a  view  to  a  sale :  Re 
Crowther,  [1895]  2  Ch.  56.  But  see 
Re  Smith,  [1896]  1  Ch.  171,  where 
a  general  power  to  postpone  sale, 
but  with  a  direction  to  sell  business 
with  all  convenient  speed,  was  held 
not  to  authorize  the  carrying  on  the 
business  for  an  indefinite  time. 

z2 
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of  the  testator's  estate,  they  will  not  pass  to  the  assignees  ;  the 
executor  holding  them  alieno  jure,  they  will  not  be  liable  to  his 
bankruptcy  {i(). 

Again,  the  testator  may,  by  his  Will,  qualify  the  power  of 
his  executor  to  carry  on  trade,  and  limit  it  to  a  specific  part  of 
the  assets,  which  he  may  sever  from  the  general  mass  of  his  pro- 
perty for  that  purpose  ;  and  then  in  the  event  of  the  bankruptcy 
of  the  executor,  the  rest  of  the  assets  will  not  be  affected  by  the 
commission,  although  the  whole  of  the  executor's  private  pro- 
perty will  be  subject  to  its  operation  (a?) .  Accordingly,  in 
Cufbifsh  v.  Cutbush  {//),  where  a  testator  directed  his  widow  to 
carry  on  his  business,  until  his  youngest  child  should  attain 
twenty-one ;  and  for  that  purpose  gave  her  the  "  entire  use,  dis- 
posal, and  management  of  the  capital,  stock,  and  effects  which 
should  be  in,  due,  and  owing,  or  belonging  to  him  in  his  said 
trade,"  at  the  time  of  his  decease,  and  he  authorized  his 
executors  to  augment  the  capital  employed  therein :  and,  the 
executors  renouncing,  the  widow  took  out  administration  :  Lord 
Langdale,  M.  R.,  held  that  the  specified  property  of  the  testator 
only  (and  not  his  general  assets)  was  liable  to  the  debts  con- 
tracted by  the  widow  in  carrying  on  the  trade  (s) . 

It  must  be  observed,  that  when  the  law  speaks  of  executors 
not  carrying  on  the  business  of  their  testator,  it  means,  that 
they  are  not  to  buy  and  sell :  There  are  many  cases,  when 
executors  not  only  may,  but  are  bound  to  continue  the  business 
to  a  certain  extent :  Thus  if  a  party  contracts  for  himself  and 
his  executors  to  build  a  house,  and  dies,  the  executors  must  go 
on,  or  they  will  be  liable  in  damages  for  not  completing  the 
.  work  {a) .  So  if  a  party  engages  to  build  a  house,  and  dies, 
after  having  procured  all  the  necessary  materials,  it  would  seem 
that  his  executors  ought  to  complete  the  work,  and  not  dispose  of 

(jt)  Ex  parte   Garland,  10   Ves.  employment  in  the  trade  of  more 

110;    Toller,  487;    Ex  parte  Rich-  of  the  testator's  property  than  was 

urdson,  1  Buck,  202 ;  ante,  p.  475.  employed  in  it  at  his  decease ;  nor 

(x)  Ex  parte   Garland,    10   Ves.  does  such  a  direction  coupled  with 

110;  Toller,  487;    Ex  parte  Rich-  a  direction  that  the  testator's  debts 

ardaon,  1  Buck,  202  ;  Thompson  v.  ^^^^1  be  paid  authorize  a  mortgage 

Andrews,  1  M.  &  K.  IIG.  of  his  real  estate,  not  employed  at 

,  ,  ,  -,  ,,  ,  his  death  in  the  trade,  for  the  pur- 

(y)  1  Boiiv.  1H4.  „  •        •,  7ir<»T  -77. 

^■"  poses  of  carrying  it  on:   M'Nedhe 

(z)  A  din;ction  in  a  Will  that  the      v.  Acton,  4  Do  G.  M.  &  G.  744. 

toHtutor'H  trado  nhiill  ])o  ciirriod  on  («)  Marshall  y.  Broadhurst,  1  Cr. 

dooH   not    of    itsc'lt    uuthorizo    the      &  J.  405  ;  ante,  p.  1349. 
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the  materials  at  a  loss  to  tlie  estate  {h).  Again,  if  a  bookseller 
undertakes  to  publish  a  work  in  parts,  and  before  the  com- 
pletion he  dies,  a  subscriber  has  a  claim  upon  the  estate  to 
complete  the  work  ;  for  otherwise  those  parts  which  he  has  pur- 
chased, upon  the  faith  of  the  work  being  completed,  are  useless  : 
So  if  a  man  makes  half  a  wheelbarrow,  or  half  a  pair  of  shoes, 
and  dies,  the  executors  may  complete  them,  and  they  are  not 
bound  to  sacrifice  the  property  of  their  testator  by  selling  articles 
in  an  imperfect  state  (c).  So  if  the  deceased  died  possessed  of  a 
manufactory,  his  executors,  it  should  seem,  would  be  justified  in 
continuing  the  works  for  a  reasonable  time,  if  this  should  be 
requisite  for  the  purpose  of  selling  the  machinery  and  premises 
to  advantage  ;  and  they  will  not,  at  least  in  equity,  be  charged 
with  any  loss  sustained  in  employing  the  assets  in  so  continuing 
the  trade,  if  they  act  bond  fide,  and  according  to  the  best  of  their 
judgment  (<-/). 

It  may  here  be  mentioned,  that  if  executors,  who  are  by 
the  testator's  Will  to  carry  on  his  trade  for  the  benefit  of 
his  family,  suffer  a  person  to  conduct  the  trade  in  his  own 
name,  such  person  may  bring  actions  in  his  own  name  for 
goods  sold  by  him,  though  afterwards  accountable  to  the 
executors  {e) . 

In  Sterndale  v.  Hankinson  {/),  the  facts  were,  that  A.,  the 
widow  and  administratrix  of  B.,  continued  B.'s  trade  after  his 
decease :  B.,  at  his  death,  was  indebted  to  C.  on  the  balance  of 
an  account :  A.  continued  to  receive  goods  from  and  to  make 
payments  to  C.  as  B.  had  done,  and  she  was  charged  in  account 
by  C.  with  the  debt :  The  payments  made  by  her  to  C.  exceeded 
the  debt ;  but  a  balance  was  ultimately  due  to  C. ;  And  it  was 
held,  applying  the  principle  of  appropriation  of  payments  laid 
down  in  Cla //ton's  Case{g),  that  B.'s  debt  was  discharged  by 
A.'s  payments,  and  that  the  ultimate  balance  could  not  be 
proved  as  a  debt  against  B.'s  estate. 

{b)  1   Cr.   &  J.   405.      See  also  20  Beav.  356,  365,  366,  by  Eomilly, 

Edwards  v.  Grace,  2  M.  &  W.  190.  M.  E. 

(c)  1  Cr.  &  J.  405.     See  Dah'n  v.  (g)   jnikes  v.  Lister,  6  Esp.  78. 

Cope,  2  Euss.  Ch.  C.  170. 

Id)  Garrett  v.  Noble,  6  Sim.  504.  ^-^^  ^  ^^^-  ^^^• 

See  also  accord.  Collinson  v.  Lister,  {g)  1  Mer.  572. 
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SECTION  II. 

Of  the  Liahility  of  an  Executor  or  Administrator  in  respect  of  his 
own  tortious  or  negligent  Acts  :  and  hereicith  of  Devastavit ; 
and  of  Executors^  Accounts  and  Allowances. 

It  remains  to  investigate  what  -will  amount  to  such  a  violation 
or  neglect  of  duty  by  an  executor  or  administrator,  as  will  make 
him  personally  responsible. 

This  species  of  misconduct  is  called  in  law  a  devastavit :  that 
is,  a  wasting  of  the  assets  ;  and  is  defined  to  be  a  mismanage- 
ment of  the  estate  and  effects  of  the  deceased,  in  squandering 
and  misapplying  the  assets  contrary  to  the  duty  imposed  on 
them,  for  which  executors  or  administrators  shall  answer  out 
of  their  own  pockets,  as  far  as  they  had,  or  might  have  had, 
assets  of  the  deceased  (A). 

An  executor  is  personally  liable  in  equity  for  all  breaches  of 
the  ordinary  trusts  which,  in  Courts  of  Equity,  are  considered  to 
arise  from  his  office  (/).  And  it  may  here  be  observed,  that 
whf-re  personal  property  is  bequeathed  to  executors,  as  trustees, 
the  circumstance  of  taking  probate  of  the  Will  {k)  is,  in  itself, 
an  acceptance  of  the  particular  trusts  :  Therefore,  where  the  Will 
contains  express  directions  what  the  executors  are  to  do,  an 
executor,  who  proves  the  Will,  must  do  all  that  he  is  directed  to 
do  as  executor,  and  he  cannot  say,  that,  though  executor,  he  is 


{h)  Bac.  Abr,  Exors.  (I.)  1. 

(i)  Re  Marsden,  26  C.  D.  783, 
789. 

(k)  And  where  probate  is  granted 
to  one  of  several  executors,  the 
right  of  the  others  being  reserved, 
it  enures  to  the  benefit  of  all,  and  a 
slight  act  of  intermeddling  by  the 
executor,  -who  has  not  joined  in 
proving  the  Will,  will  amount  to 
the  acceptance  of  the  ofFice  of  exe- 
cutor :  Cummina  v.  Cummins,  3  J. 
&  L.  64  ;  8  Ir.  Eq.  Eop.  723.  And 
where  one  appointed  executor  in- 
tormoddled  with  the  estate  of  the 
tcHtator  and  afterwards  renounced, 
it  wuH  hold  that  he  was  liable  to  be 


sued  in  equity  in  the  character  of 
executor  by  the  legatees  under  the 
Will,  one  of  whom  was  also  exe- 
cutrix, and  had  proved  the  Will : 
Rofjers  V.  Franl;  1  Y.  &  J.  409.  So, 
too,  where  two  out  of  three  exe- 
cutors proved  the  Will,  and  the 
thii'd,  who  did  not  prove,  adminis- 
tered part  of  the  assets,  and,  as 
purchaser,  paid  the  purchase- 
money  of  the  stock  in  trade  to  one 
of  the  other  two  executors  who 
misapplied  the  money,  it  was  held 
that  he  was  liable  as  executor, 
being  by  his  conduct  completely 
executor :  Kilhec  v.  Sneyd,  2  Moll. 
180. 
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not  clothed  with  any  of  those  trusts  (/).  Moreover,  an  executor- 
trustee  of  English  and  foreign  property  cannot  disclaim  the 
trusts  of  the  English  property  while  retaining  control  over  the 
foreign  property  {m). 

The  general  rule  adopted,  with  respect  to  the  liability  of 
executors  and  administrators  on  this  head,  is  founded  upon 
two  principles  :  1st,  That  in  order  not  to  deter  persons  from 
undertaking  these  offices,  the  Court  is  extremely  liberal  in 
making  every  possible  allowance,  and  cautious  not  to  hold 
executors  or  administrators  liable  upon  slight  ground :  2nd, 
That  care  must  be  taken  to  guard  against  an  abuse  of  their 
trust  («). 

Executors  and  administrators  may  be  guilty  of  a  devastavit 
not  only  by  a  direct  abuse  of  the  effects  of  the  deceased,  as  by 
spending  or  consuming,  or  converting  them  to  their  own  use  (o), 
but  also  by  such  acts  of  negligence  and  wrong  administration, 
as  will  disappoint  the  claimants  on  the  assets  ( /;) . 

With  respect  to  incurring  the  charge  by  plain  and  palpable  Devastavit  by 

iPT  ii>xi*  L      £.      1         ±      -1  ^       direct  acts  of 

acts  01  abuse,  an  example  oi  this  sort  oi  devastavit  may  be  abuse: 
afforded  by  recurring  to  a  subject  already  considered  :  viz.,  the 
application  of  the  assets  to  the  satisfaction  of  the  executor's  own 
debt  to  a  third  party  {q).  So  where  the  executor  collusively 
sells  the  testator's  goods  at  an  under-value,  when  he  might 
have  obtained  a  higher  price  for  them,  it  is  a  devastavit,  and  he 
shall  answer  the  real  value  (r) . 


{I)  Mucklow   V.    Fuller,     Jacob.  (o)  A  disposing  of  the  goods  of 

198  ;  Booth  v.  Booth,  1  Beav.  125  ;  the  testator  to  the  executor  s  own 

Stiles  V.  Oiiy,  4  Y.  «fe  Coll.  571,  575;  use  is  no  devastavit,  if  he  pays  the 

Williams  v.  Nixon,    2   Beav.    472.  testator's  debts  to  the  value,  with 

But  where  the   same  persons   are  his  own  money,  in  such  order  as 

appointed  trustees  and  executors  of  the    law    appoints  :     Merchant    v. 

a  Will,  a  revocation  by  the  testator  Driver,   1  Saund.  307  ;  Com.   Dig. 

of  their  appointment  as  executors  is  Admon.  (I.   2);  ante,  p.  482.     No 

not  necessarily  a  revocation  of  their  action  will  lie  for  neglect  to  take 

appointment  as  trustees :    Graham  out  probate,  though   such   neglect 

V.  Oraham,   16  Beav.    550 ;    Cart-  has    been    followed    by    loss,    2^<^'' 

Wright  Y.  Shepheard,  17  Beav.  301 ;  Vaughan  "Williams,  L.    J.,  in   Be 

Worley  v.  Worleij,  18  Beav.  58.  Stevens,  [1898]  1  Ch.  162,  177. 

[m)  Be  Lord  and  Fullerton's  Con-  (p)  Bac.  Abr.  Exors.  (L.)  1. 

tract,  [1896]  1  Ch.  228.  (q)  See  ante,  p.  704. 

(n)  Powell  v.  Evajis,  5  Ves.  843 ;  (r)  Wentw.    Off.   Ex.   302,  14th 

Baphael  v.    Boehm,   13  Ves.    410  ;  edit. ;    Bac.   Abr.    Exors.    (L.)    1  ; 

Tebhs  V.  Carpenter,  1  Madd.  298,  Bice  v.  (rordon,  11  Beav.  265. 
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With  regard  to  a  devastavit  arising  from  the  mal-administra- 
tion  of  the  executor  or  administrator,  the  charge  will  be  incurred 
by  misapplying  the  assets  in  undue  expenses  for  the  funeral  (.s) ; 
in  the  payment  of  debts  out  of  their  legal  order,  to  the 
prejudice  of  such  as  are  superior  {t) ;  or  by  an  assent  to,  or 
payment  of  a  legacy,  when  there  is  not  a  fund  sufficient  for 
creditors  [u). 

It  is  not,  however,  a  devastavit  in  an  executor  or  administrator 
to  pay  a  debt  of  an  inferior  degree,  before  one  of  higher,  of 
ivhich  he  had  no  notice  {x).  The  modern  authorities  appear  to 
establish  that  the  mere  circumstance  of  want  of  notice  of  a  debt 
or  claim  against  the  estate  of  the  deceased  will  not  excuse  the 
executor  from  the  payment  or  satisfaction  of  it,  if  the  assets 
were  originally  sufficient  for  that  purpose,  notwithstanding  that, 
in  ignorance  of  the  existence  of  the  debt  or  claim,  he  may  have 
handed  over  the  assets  bond  fide  to  legatees  or  parties  entitled  in 
distribution.  But  an  executor  or  administrator  can  now  protect 
himself  by  taking  the  proper  steps,  under  stat.  22  &  23  Yict. 
c.  35,  sect.  29  {y). 

If  the  executor  surrenders,  or  otherwise  fails  to  preserve  the 
residue  of  a  term  of  years,  where  the  land  is  of  greater  yearly 
value  than  the  rent,  it  is  a  devastavit  (s).  On  the  other  hand,  if 
the  rent  be  greater  than  the  yearly  value  of  the  land,  and  the 
testator  was  the  assignee  of  the  term,  the  executor  may  be  guilty 
of  a  devastavit  in  neglecting  to  exonerate  the  estate  of  the 
testator  from  its  liabilities  in  respect  of  the  lease  by  assigning  it 
to  some  other  person  {a) .  If  a  term  be  assigned  by  an  executor 
in  trust  to  attend  the  inheritance,  he  is  liable  to  the  creditors 
for  a  devastavit ;  for  the  term  has  by  this  means  ceased  to  be 
assets  at  law  {b). 


(«)  Antey  p.  737  et  seq.  > 
(<)  Ante,  p.  753  et  seq.  But  if 
the  executor  pays  an  inferior  debt 
with  his  own  money,  though  it  be 
to  the  value  of  the  testator's  goods 
in  his  hands,  it  would  seem  that  it 
will  not  bo  a  devastavit :  for  the 
pro])erty  of  the  assets  will  not  be 
changed  thereby,  but  th(!y  remain, 
as  against  a  creditor  of  a  debt  of  a 
BUpfjrior  degree,  in  the  same  plight 
aa  thoy   were  before :    Com.   7  )ig. 


Admon.  (I.  2) ;  Wheatley  v.  Lane, 
1  Sauud.  218,  by  Pemberton, 
arguendo. 

{u)  Ante,  p.  1078. 

{x)  See  ante,  p.  779. 

(?/)  See  ante,  p.  1083. 

(2)  Wentw.  Off.  Ex.  c.  13,  p.  312, 
14th  edit. ;  Thvmpsvn  v.  Thompson , 
9  Price,  476. 

{a)  Rowley  v.  Adams,  4  M.  &  Or. 
534,  ante,  p.  1385,  note  [y). 

(h)  Charlton  v.  Low,  3  P.  Wms. 
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The  law  formerly  pressed  very  hardly   on   executors  and  Distinction 
administrators  who,  in   the   exercise  of   an  honest  discretion,  executors  and 
released  or  compounded  debts  due  to  the  testator  or  intestate,  administra- 
The  hardship  has  been  much  mitigated  by  legislation,  first  by  releasing  or 
Lord  Cranworth's  Act,  23  &  24  Vict.  c.  145,  s.  30,  then  by  3?"^*^^ 
the  Conveyancing  and  Law  of  Property  Act,  1881   (44  &  45 
Yict.  c.  41),  which  repealed  the  above-mentioned  section  of 
Lord  Cranworth's  Act,  and  by  sect.  37  afforded  a  still  larger 
relief  to  executors,  but  did  not  extend  to  administrators  (('),ftnd, 
lastly,  by  the  Trustee  Act,  1893  (56  &  57  Yict.  c.  53),  by  the 
21st  section  of  which  it  is  enacted  that — 

"  (1.)  An  executor  or  administrator  may  pay  or  allow  any  debt  Executor  or 

1    .  .  T  J.1     i  1       J.1  •    1  rn   •      i  j>  administrator 

or  claim  on  any  evidence  that  he  thinks  suffacient.  ma„  no^ 

"  (2.)  An  executor  or  administrator,  or  two  or  more  trustees,  compound  or 
acting  together,  or  a  sole  acting  trustee  where  by  the  instrument,  5g  ^  57  yi^^^ 
if  any,  creating  the  trust  a  sole  trustee  is  authorised  to  execute  c.  53,  s.  21. 
the  trusts  and  powers  thereof,  may,  if  and  as  he  or  they  think 
fit,  accept  any  composition  or  any  security,  real  or  personal,  for 
any  debt  or  for  any  property,  real  or  personal,  claimed,  and  may 
allow   any  time   for  payment   of   any   debt,   and  may   com- 
promise ((/),   compound,   abandon,   submit    to    arbitration,    or 
otherwise  settle  any  debt,  account,  claim,   or  thing  whatever 
relating  to  the  testator's  or  intestate's  estate  or  to  the  trust,  and 
for  any  of  those  purposes  may  enter  into,  give,  execute,  and  do 
such  agreements,  instruments  of  composition  or  arrangement, 
releases,  and  other  things  as  to  him  or  them  seem  expedient, 
without  being  responsible  for  any  loss  occasioned  by  any  act  or 
thing  so  done  by  him  or  them  in  good  faith." 

"  (3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any,  creating  the 
trust,  and  shall  have  effect  subject  to  the  terms  of  that  instru- 
ment, and  to  the  provisions  therein  contained." 

"  (4.)  This  section  applies  to  executorships,  administratorship  s, 
and  trusts  constituted  or  created  either  before  or  after  the 
commencement  of  this  Act." 

This  legislation  renders  the  old  cases  valueless. 

1330.  As  to  terms  attendant  on  the  case,  compromise  a  claim  by  his 
inheritance  of  the  testator,  see  ante,  co-executor  against  the  estate,  and 
p.  1296.  such  a  compromise  will  bind  the 

(c)  Re  Clay  and  Tetley,  16  C.  D.  3.      residuary  legatees  :    Re   Houghton, 

[1904]  1  Ch.  622.     See  ante,  p.  397, 

{(l)  An  executor  may,  in  a  proper      note  [g). 
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Devastavit  hj 
unnecessary 
payments : 


An  executor  will  be  guilty  of  a  derastavif,  if  he  applies  the 
assets  in  payment  of  a  claim  which  he  is  not  bound  to  satisfy  (e)  : 
as  if  he  makes  disbursements  in  the  schooling,  feeding,  or 
clothing  of  the  children  of  the  deceased,  subsequently  to  his 
decease  (/).  But  executors  must  be  allowed  a  reasonable  time 
for  breaking  up  a  testator's  domestic  establishment  and  dis- 
charging his  servants  (g).  Again,  where  the  testator  had  been 
attended  for  many  years  by  a  physician  without  any  fees,  and 
the  executors  had  paid  him  100/.,  and  he  had  stated  in  an 
affidavit,  that  the  testator  had  promised  to  pay  him  for  his 
services  or  leave  him  an  equivalent,  it  was  held,  that  as  the 
physician  could  not  have  claimed  himself  as  for  a  legal  debt,  the 
executors,  who  had  taken  on  themselves  to  pay  him,  stood  in 
the  same  situation  as  he  did ;  and  the  payment  thereof  could  not 
be  allowed  (h).  So  if  an  executor  pays  a  bond  ex  turpi  causa  or, 
formerly,  a  bond  founded  on  a  usurious  contract,  such  payment 
will  amount  to  a  devastdvit,  as  well  against  legatees  as 
creditors  (/) .  So  if  the  testator  was  bound  in  a  joint  obligation, 
and  he  dies  before  the  co-obligor,  the  executor  is  not  liable  on 
the  instrument,  and  therefore  if  he  pays  the  sum  due  upon  it. 


(e)  Com.  Dig.  Admon.  (I.  1) ; 
Manning  v.  Purcell,  7  De  G.  M. 
&  G.  55;  Vez  v.  Emery,  5  Ves. 
141.  In  this  last  case,  Lord 
Alvanley  said,  that  if  the  executor 
had  taken  advice  as  to  the  pro- 
priety of  making  the  payment,  and 
had  been  advised  by  any  gentleman 
of  the  law  in  this  country,  that  he 
was  bound  to  do  so,  he  (the  learned 
Judge)  would  not  have  held  him 
liable.  However,  the  general  rule 
is,  that,  if,  under  the  best  advice 
ho  can  procure,  an  executor  acts 
wrong,  it  is  his  misfortune ;  but 
public  policy  requires  that  he 
should  bo  the  person  to  suffer  :  if 
Ik;  has  been  misadvised,  the  Court 
must  act,  not  upon  the  improper 
advico  undo)-  which  he  may  have 
acted,  but  updii  the  acts  he  has 
done  :   hi^jh:  v.  lihih;  2  Sch.  &  Lef. 

'21  ;j. 

(/)  ^t'e«  V.  Djisov,  1  Rtfirk. 
N.  P.  C.  :j2. 


(f/)  Field  V.  Peclcett,  29  Beav. 
576,  where  two  months  was  held 
not  to  have  been  an  unreasonable 
time  having  regard  to  the  cii'cum- 
stances. 

{h)  ShaUcrossY.  Wright,  VlBeav, 
558.  Such  a  case,  however,  would 
now  be  within  s.  21  of  the  Trustee 
Act,  1893  :  see  ante,  p.  1437.  In 
the  same  case,  a  payment  was 
allowed  which  the  executors  had 
made  in  respect  of  the  loss  of  the 
furniture  of  the  house  of  a  friend 
where  the  testator  had  died  of 
malignant  fever,  and  which  had 
been  destroyed,  under  medical  ad- 
vice, to  prevent  infection.  As  to 
the  liability  of  an  executor  to  pay 
for  work  done  or  services  rendered 
under  the  exjiedation  of  a  legacy, 
see  a7ite,  p.  1408. 

(/)  Winchcomhe  v.  Bishop  of  Win- 
chester, Hobart,  167 ;  Robinson  v. 
Oee,  1  Ves.  Sen.  254;  Com.  Dig. 
Admon.  (I.  1),  ante,  p.  773. 
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he  will  be  guilty  of  a  devastavit  (k)  :  However,  in  equity,  the 
executor  is  in  some  instances  chaTgeahle  jjari  jxtssit  with  the  sur- 
vivor ;  and  in  such  cases  he  is  justified  in  applying  the  assets 
accordingly  (/).     But  an  executor  may  pay  a  debt  proved  to  be 
justly  due  by  his  testator,  although  barred  by  the  Statute  of  effect  of 
Limitations  {m).     Again,  it  has  been  held  that  he  is  not  bound  Limitations: 
to  plead  the  statute  to  an  action  commenced  against  him  by  a  executor  not 
creditor  of  the  testator  {n)  :  Thus  if  the  surplus  of  the  personal  J'^^  ^-^^ 
estate,  after  payment  of  the  debts  and  legacies,  be  bequeathed  statute: 
to  a  residuary  legatee,  and  several  creditors,  although  barred  by 
the    Statute   of    Limitations,    commence    actions   against    the 
executor,  equity  will  not,  on  his  refusal  to  plead  the  statute, 
compel  him  to  plead  it  in  favour  of  the  residuary  legatee  (o). 
So  in  the  administration  of  assets  under  a  creditor's  bill,  it  was 
held,  that  executors  were  not  bound  to  plead  the  statute  ;  and 
if  they  did  not,  the  creditor  filing  the  bill  would  have  a  decree 
on   behalf  of  himself   and  all  other  creditors,  and  would  be 
paid  {p).     And  accordingly,  on  a  creditor's  administration  sum- 
mons, if  the  executor  does  not  set  up  the  statute,  the  residuary 
legatees  cannot  set  it  up  against  the  plaintiff,  whatever  may  be 
their    right    as    to    other    creditors  (5') .      But    in    Sheiccii    v. 

(k)  Ante,  p.  1367.  8.   C.      An   acknowledgment  ol"   a 

(l)  Ante,  p.  1357.  debt  within  Lord  Tenterden's  Act 

(to)  Norton  v.   Frecker,    1    Atk.  by  one    of    several    executors,    as 

526,  by  Lord  Hardwicke;    Stahl-  executor,   binds    tbe    estate,   even 

Schmidt  v.  Lett,  1  Sm.  &  G.  415.  after    his    death  :    Ee    Macdonald, 

The    reason   for    this  is  that  the  [1897]  2  Ch.  181. 

Statute    of    Limitations    does    not  {v)   Williamson  v.  Naylor,  3  Y.  & 

make  the  contract  void,  but  only  Coll.  211,  note  (o),  by  Lord  Lynd- 

bars    the    remedy.       Whereas    an  hurst.    Butseeco«<r«,by  Bayley,  J., 

executor    or    administrator    would  in  McCidloch  v.  Dawes,  9  D.  &  E. 

commit  a  devastavit  if  he  paid  a  43.    This  dictum  of  the  latter  judge 

debt  to  a  ci-editor  who  is  prevented  was  disapproved  by  Wood,  V.-C, 

from   enforcing  it  by  the   Statute  in  Hill  v.  Walker,  4  Kay  &  J.  166 ; 

of  Frauds,  or  if  he  retains  such  a  Lowis  v.  Rumney,  L.  E.  4  Eq.  451. 

debt  due  to  himself:    Re  Rownson,  (o)  Custleton  v.    Fanshaw,   Free. 

29  C.  D.  358.     An  executor  may  Ch.    100;    S.   C,    1  Eq.  Cas.  Abr. 

not,   however,   pay  a   debt    which  305  ;    2   Eq.    Cas.  Abr.   254,    259,' 

has  been  judicially  declared  to  be  pi.  1.     But  see  Re  Wenham,  [1892] 

barred  by  the  Statute  of  Limita-  3  Ch.  b2,post,  p.  1441. 

tions:   Midgley  y.  Midgley,  [1893]  {p)  Ex  parte  Dewdney,    15  Ves. 

3    Ch.    282.      It    seems    doubtful  498. 

whether  an   executor  may  pay  a  {q)  Brigys  v.  Wilson,  5  De  G.  M. 

statute  -  barred    debt    against    the  &  G.  12.     See  also  Fuller  v.  Red' 

declared  wish  of  his  co-executors:  man,  26  Beav.  614. 
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after  order  for 
admiuistra- 
tion  executor 
cannot  exer- 
cise his  dis- 
cretion. 


Vandenhorst  {>■),  under  the  common  decree  in  an  administration 
suit,  where  the  bill  had  been  filed,  and  the  decree  obtained,  by 
the  residuary  legatee,  a  creditor  applied  to  prove  a  debt  which 
was  barred  by  lapse  of  time ;  and  the  executor  refusing  to  inter- 
fere, the  plaintiff  insisted  upon  setting  up  the  objection  of  the 
statute :  Sir  John  Leach,  M.  E.,  held,  that  it  was  competent  for 
the  plaintiff,  or  any  other  person  interested  in  the  fund,  to  take 
advantage  of  the  statute  before  the  Master,  notwithstanding  the 
refusal  of  the  executor :  And  this  decision  was  confirmed  by 
Lord  Brougham  on  appeal  (.s).  And  even  on  a  creditor's 
administration  summons,  the  cestuis  que  trustent  of  devised 
estates  may  set  up  the  statute  against  him,  though  the  executor 
should  decline  to  do  so ;  for  they  would  have  been  necessary 
parties  to  the  suit,  but  for  the  Chancery  Amendment  Act,  and 
might  have  set  up  the  statute  by  answer  {t). 

If  an  action  is  brought  against  several  executors  for  the 
recovery  of  a  debt  due  from  their  testator,  and  they  plead 
different  inconsistent  pleas,  that  plea  is  to  be  enforced  by  the 
Court  which  is  most  for  the  benefit  of  the  estate  {u) . 

After  judgment  or  order  for  administration  an  executor 
cannot  exercise  any  discretion  at  all  or  do  any  act  to  vary  the 
rights  of  the  parties,  and  he  cannot  therefore  give  an  acknow- 
ledgment to  take  a  debt  out  of  the  Statute  of  Limitations  {x). 
But  nothing  short  of  an  order  for  administration  will  prevent  a 
creditor  of  the  estate  from  suing  the  executor,  or  the  executor 
from  paying  a  debt  due  from  the  estate.  An  order  in  an 
administration  action  under  Ord.  XV.  r.  1,  merely  for  an  account 
by  an  executrix,  and  reserving  further  consideration,  does  not 
affect  the  right  of  creditors  to  sue  her  or  her  right  to  prefer 
creditors  (y).  An  originating  summons  imder  R.  S.  C,  Ord.  LY. 
r.  3,  is,  however,  only  a  less  expensive  way  of  effecting  the  same 


(r)  1  Russ.  &  M.  847 ;  2  Euss. 
&  M.  75. 

(«)  See  also  Moodie  v.  Bannister, 
4  Drcwr.  432  ;  Fuller  v.  Redman, 
26Beuv.  Gil. 

(«)  nri<i<j8  V.  WiUon,  5  Do  G.  M. 
it  O.  12.  Soo  also  Beechinfi  v. 
Aforphew,  8  llarc,  129,  where  it 
was  hold,  that  in  a  creditor's  bill 
against  a  husband  and  wife  for  a 
payment  out  of  an  ostato  of  which 
the    wilf   was    aduiinistratiix,    sh(> 


alone  might  set  up  the  statute  in 
their  joint  answer.  But  where 
judgment  has  been  recovered 
against  an  executor  for  a  debt  due 
by  the  testator,  the  statute  cannot 
afterwards  be  set  uj)  in  an  adminis- 
tration suit:  Hunter  v.  Baxter,  3 
Giff.  214. 

{ii)  Midgley  v.  Midgley,  [1893] 
3  Ch.  282. 

{y)  Phillips  V.  Beal,  32  Beav.  26. 

(.//)   Re  Barrett,  43  C.  D.  70. 
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tiling  as  an  administration  action,  and  therefore  where  executors 
took  out  a  summons  asking  for  the  determination,  without 
administration  of  the  estate,  of  the  question  whether  the  first 
defendant  was  a  creditor  upon  the  estate  to  any  and  (if  so)  what 
amount,  the  other  defendant  being  the  residuary  legatee,  it  was 
held  that  the  residuary  legatee  was  entitled  to  insist  on  the 
statute  being  set  up  as  a  defence  to  the  claim  (s).  But  after 
decree  in  an  administration  suit,  the  Court  is  not  bound,  on 
behalf  of  an  absent  party  beneficially  interested  in  the  estate,  to 
disallow  claims  against  the  estate  barred  by  the  statute  if  the 
personal  representative  and  such  of  the  persons  beneficially 
interested  as  are  parties  to  the  suit  or  have  come  in  under  the 
decree  do  not  set  up  the  statute  [a) . 

If  before  judgment  or  order  it  is  desired  to  prevent  waste,  the 
Court  will  grant  interim  relief  by  appointing  a  receiver,  but  it 
will  not  interfere  to  prevent  the  executor  or  administrator  pre- 
ferring one  creditor  to  another,  nor  to  prevent  the  exercise  of  a 
right  of  retainer,  nor  in  any  case  where  it  is  not  alleged  that 
assets  are  being  wasted  {h) . 

Although  it  has  been  established  as  a  general  rule  that  an 
executor  may  pay  a  debt  barred  by  the  statute  without  being 
guilty  of  a  devastavit,  yet  he  may  not  pay  such  a  debt  after  it 
has  been  judicially  declared  by  the  Court  of  competent  juris- 
diction that  it  is  barred  by  the  statute  {lib) . 

Such  acts  of  negligence,  or  careless  administration,  as  defeat  Devastavit  by 
the  rights  of  creditors,  or  legatees,  or  parties  entitled  in  dis-  negligence: 
tribution,  amount  to  a  devastavit.  For  if  persons  accept  the 
trust  of  executors,  they  must  perform  it :  they  must  use  due 
diligence,  and  not  suffer  the  estate  to  be  injured  by  their 
neglect  (c) .  Thus  if  an  executor  has  a  lease  for  years,  deter- 
minable upon  the  life  of  A.,  which  is  upon  a  reasonable  estimate 


(z)  Be  Wenham,  [1892]  3  Ch.  59.  Beav.    136,    where    trustees    were 

(«)  AJsen  V.  TreUope,  L.  E.  2  Eq.  held  liable  who  had  paid  over  the 

205.  trust  fund  to  wrong  persons,  trust- 

{h)  Be   Wells,  45  C.  D.  569  ;  and  ing  to  a  forged  marriage  certificate. 

ante,  p.  789.     See  also  |)er  Chitty,  See  also  Hopgood  v.  Parldn,  L.  E. 

L.  J.,  in  Be  Stevens,  [1898]  1  Ch.  11  Eq.  74,  where  a  trustee  was  held 

162,  173.  liable   for  a  loss  of  a  trust  fund, 

[Ih)  Midgley  v.  Midghy,  [1893]  occasioned  by  the  negligence  of  his 

3  Ch.  282.  solicitor.     This  case,  however,  was 

(c)  Tehhs  v.    Carpenter,  1  Madd.  questioned  by  the  Court  of  Appeal 

298.      See    Eaves    v.    Hichson,    30  in  Speight  v.  Gaunt,  22  C.  D.  727. 
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worth  200/.,  if  the  executor  will  not  sell  this  but  keeps  it,  and 

A.  dies  in  a  short  time,  yet  the  executor  shall  answer  for  the 

value  of  it  at  the  time  of  the  death  of  the  testator ;  for  it  was 

innotpiying  his  own  fault  that  he  would  not  sell  it  {d).     So  if  an  executor 

debts  carrying  (jei^ys  the  payment  of  a  debt  payable  on  demand  with  interest, 

and  suffers  judgment  for  the  principal  and  interest  incurred 

after  the  testator's  death,  this  is  a  devastavit  for  the  interest, 

unless  the  executor  can  show  that  the  assets  were  insufficient  to 

discharge  the  debt  immediately  {e) .     And  where  the  executor 

permits  debts  carrying  interest  at  a  specified  rate  to  run  on 

when   he  has  in  his  hands  a  fund  to  pay  them,  he  will  be 

charged  with  interest  at  that  rate  (/). 

in  not  getting      Again,  if  the  executor,  by  his  delay  in  commencing  an  action, 

debts  in.  j^^^  enabled  the  debtor  of  his  testator  to  protect  himself  under  a 

plea  of  the  Statute  of  Limitations,  this  amounts  to  a  devastavit  {g). 

So  where  the  testator  had  lent  out  money  on  bond,  and  the 

executor  in  the  course  of  several  years  made  one  application,  by 

an  attorney,  to  the  obligor,  but  brought  no  action  against  him, 

Lord  Thurlow  held,  that  the  executor  should  be  liable  for  the 

sum  due,  as  having  not  been  got  in  by  reason  of  his  neglect, 

although  it  did  not  appear  whether  the  debt  was  or  was  not 

recoverable  (//).      So   where,   for  more   than  three   years,   tlie 


{d)  Phillips  V.  Phillips,  2  Freem.  executors  witli  interest. 

12  ;  Taylor  v.  Tahrum,  6  Sim.  281.  (g)  By  Holt,  C.  J.,  in  Hayward 

See  ante,  p.  1291  ;  Fry  v.  Fry,  27  v.  Kinsey,  12  Mod.  573.     But  see 

Beav.  144.     But  see  also  Stlby  v.  East  v.  East,  5  Hare,  348. 

Bowie,  4  Giff .  300.  (h)  Loivson  v.  Copeland,  2  Bro.  Ch. 

,  ^   a  V  JOT  Cas.  156.     In  Clack  v.  Holland,  19 

[(')  heaman   v.    Euerara,    2   Jjev. 

40;    Com.    Dig.    Admon.    (I.    1);  Beav.  271,  272,  EomiUy,  M.  R.,  said 

Bac.  Abr.  Exors.  (L.)  1.     So  if  an  ^"^^^  ^^^^'^  ^*  ^^  ^^^  ^^^^  «^  ^"^  ^^«- 

exccutor  may  save  the  penalty  of  ^^^°^  *«  «^^^^^  payment  of  a  sum 

a  bond    by  paj-ment   of    tbe  less  of  money,  be  is  exonerated,  thougb 

sum  specified  in  the  condition,  or  ^^  ^^^  ^^^^^  ^«  ^*^P^  '^^  '^^'  P^^" 

by  other  performance  of  the  con-  ^^^^^   ^^  ^PP®^^^  *^^*  '^    ^^  ^^^ 

dition,  and  he  neglect  to  do   so.  *^^^^  ««'   ^^^^  ^°^^    ^^^®  ^^^^' 

it  will   bo  a   devastavit  in  him  if  °^  *^^^^  ^^  reasonable  ground  for 

ho  have  a.ssots :    1  Saund.  333,  a,  ^^elievmg  they  would    have  been, 

note  (7)  to  Hancock  v.  Proiod.  ineffectual.     But  in  such  a  case  it 

would  seem  that  the  onus  is  on  the 

(/)  //'///  V.  Halhi,  1   Cox,  134,  executor,  to  prove  that,  if  he  had 

138  ;     Darn  ford    v.    Don  ford,    12  taken  proper  measures  to    obtain 

VoH.  130,  note  (29),  2nd  edit.     See  payment,  they  would  have  failed : 

also  Bate  v.  Robins,  32  Beav.  73.  Utiles  v.  Guy,  16  Sim.  230 ;   1  Mac. 

See;508<,  p.  I'lRR^fsr^.  as  to  charging  &  G.  422. 
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executors  permitted  money  to  remain  due  on  bond  to  their 
testator,  without  inquiring  into  the  circumstances  and  situation 
of  the  obligor,  or  calling  upon  him  to  pay  in  the  money,  Lord 
Alvanley  held,  that,  on  the  obligor's  becoming  bankrupt,  the 
executors  were  responsible  (?).  So  where  executors  had  suffered 
rent  to  be  in  arrear  for  several  years,  without  taking  any  legal 
steps,  by  distress  or  otherwise.  Sir  Thomas  Plumer  held,  that 
they  should  be  charged  with  such  arrears  (/.•) .  And  it  was  held 
by  Lord  Cottenham,  that  executors  are  equally  chargeable  with 
neglect  in  allowing  a  part  of  the  assets  to  remain  outstanding 
in  an  improper  state  of  investment,  whether  the  person  in  whose 
hands  it  is  so  outstanding  be  a  co-executor  or  a  stranger  ;  and 
notwithstanding  the  Will  contains  the  usual  indemnity 
clause  (/). 

There  has  been  occasion  to  discuss,  in  a  previous  part  of  this  Devastavit  by 
"Work  (;;i),  the  question  of  the  liability  of  an  executor  or  a'ssets:*  ^ 
administrator,  in  respect  of  assets  come  fully  into  his  possession 
and  hands,  and  afterwards  lost  to  the  estate.  It  was  there 
stated  that  an  executor  or  administrator  has  been  considered  to 
stand  in  the  condition  of  a  gratuitous  bailee,  with  respect  to 
whom  the  law  is,  that  he  shall  not  be  charged  without  some 
default  in  him.  But  this,  as  it  appears  from  the  judgment  of  at  law: 
Lord  Ellenborough,  in  Crosse  v.  Smith  (w) ,  as  the  law  then 
stood,  must  not  be  understood  of  the  extent  of  the  liability  of 
an  executor  or  administrator  at  law,  but  merely  in  equity :  His 
Lordship  there  observed  that  it  had  been  suggested  in  argu- 
ment, that  an  executor  was  to  be  considered  as  a  mere  ordinary 
bailee  ;  but  that  this  was  an  idea  probably  then  for  the  first  time 
suggested  in  a  Court  of  Law  (o)  :  "  As  no  case  in  law,"  continued 
the  learned  Judge,  "  has  yet  decided  that  an  executor  once 
become  fully  responsible,  by  actual  receipt  of  a  part  of  his 
testator's  property,   for    the   due   administration  thereof,   can 


(?:)  Powell  V.  Evans,  5  Ves.  839.  Mac.  &  G.  422,  post,  p.  1474.     See 

See    also  Att.-Oen.   v.  Higliam,  2  also  Muckloiu  v.  Fuller,  Jacob.  198  ; 

Y.  &  Coll.  Ch.  C.  634,  and  2'>osf,  Stiles  v.    Guy,   4  Y.  &   Coll.   571  ; 

p.  1457.  Dix  V.  Burford,  19  Beav.  409.    But 

{h)  Tebbs  V.   Carpenter,  1  Madd.  see  also   Paddon  v.  EicJiurdson,   7 

290.  See  Buxton  v.  Buxton,  1  Mylne  De  Gex,  M.  &  G.  563. 

&  Cr.  95,  by  Sir  C.  Pepys,  M.  R.,  (m)  Ante,  p.  1290. 

post,  p.  1458;  Piutdlffe  v.  Winch,  17  («)  7  East,  258. 

Beav.  217.  (o)  See,   however,    Wentw.    Off. 

[1)  Stiles  V.  Guy,  16  Sim.  280  ;   1  Ex.  235,  14th  edit. 
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in  equity 


loss  by  theft 
or  casualty : 


found  his  discharge  in  respect  thereof,  as  against  a  creditor 
seeking  satisfaction  out  of  the  testator's  assets,  either  on  the 
score  of  inevitahle  accident,  as  destruction  by  fire,  loss  by 
robbery,  or  the  like,  or  reasonable  confidence  disappointed,  or 
loss  by  any  of  the  various  means  which  afford  excuse  to  ordinary 
agents  and  bailees  in  cases  of  loss  without  any  negligence  on 
their  part  (7;),  I  say  as  no  such  case  in  respect  to  executors  has 
yet  occurred  in  a  Court  of  Law,  we  are  not,  from  the  particular 
hardship  of  the  present  case,  authorized  to  make  such  a  prece- 
dent in  favour  of  this  defendant." 

However,  a  more  lenient  doctrine  was  established  in  the 
Courts  of  Equity  (</),  as  will  fully  appear  in  the  course  of  this 
section. 

Thus,  if  any  goods  of  the  testator  are  stolen  from  the 
possession  of  an  executor,  or  from  the  possession  of  a  third 
person,  to  whose  custody  they  have  been  delivered  by  the 
executor,  or  are  lost  by  casualty,  as  by  accidental  fire  (r), 
the  executor  shall  not,  in  equity,  be  charged  with  these  as 
assets.     The  principle  is  that  a  bailee  is  not  liable  for  the  conse- 


{l))  But  see  Wentw.  uhi  sujira ; 
Com.  Dig.  Assets  (D.) ;  arde, 
p.  1291. 

{q)  See  tlie  judgment  of  Lord 
Eldon  in  Massey  v.  Banner,  1  Jac. 
&  Walk.  248. 

(r)  Croft  V.  Lyndsey,  2  Freem. 
1.  It  seems  that  executors  are  not 
bound  either  to  insure  or  to  con- 
tinue the  insurance  of  their  tes- 
tator: Bailey  v.  Oould,  coram 
Alderson,  B.,  4  Y.  &  CoU.  221; 
Fry  V.  Fry,  27  Beav.  146.  By 
Beet.  18  of  the  Trustee  Act,  1893, 
replacing  sect.  7  of  the  Trustee 
Act,  1888  (51  &  52  Vict.  c.  59), 
it  is  enacted  that,  (1)  "A  trustee 
[which,  by  sect.  50,  includes  the 
duties  incident  to  the  olfico  of  per- 
sonal reprosontativo  of  a  deceased 
porrioii]  may  insure  against  loss  or 
damage  by  fire  any  building  or 
other  inHurablo  property  to  any 
amount  (including  the  amount  of 
any  iiiHtiranco  iilreadj'  on  foot)  not 


exceeding  three  equal  fourth  parts 
of  the  full  value  of  such  building 
or  property,  and  pay  the  premiums 
for  such  insurance  out  of  the  in- 
come thereof  or  out  of  the  income 
of  any  other  property,  subject  to 
the  same  trusts,  without  obtaining 
the  consent  of  any  person  who  may 
be  entitled  wholly  or  partly  to  such 
income. 

(2)  "  This  section  does  not  apply 
to  any  building  or  property  which 
a  trustee  is  bound  forthwith  to 
convey  absolutely  to  any  benefi- 
ciary upon  being  requested  so  to 
do. 

(3)  "This  section  applies  to  trusts 
created  either  before  or  after  the 
commencement  of  this  Act,  but 
nothing  in  this  section  shall  autho- 
rise any  trustee  to  do  anything 
which  he  is  in  express  terms  for- 
bidden to  do,  or  to  omit  to  do  any- 
thing which  he  is  in  express  terms 
directed  to  do,  by  the  instrument 
creating  the  trust." 
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quences  of  sucli  an  accident  where  all  reasonable  care  lias  been 
taken  {s).  But  it  would  be  otherwise  if  the  loss  arose  through 
the  wilful  default  of  the  executor.  For  instance,  if  through  his 
default  title  deeds  are  lost  or  destroyed,  he  will  be  liable  to  an 
action  to  establish  the  contents  thereof,  and  to  make  compensa- 
tion for  any  damage  done  to  the  estate  by  such  loss  or  destruc- 
tion in  addition  to  the  costs  oE  procuring  attested  and  office 
copies  {t).  But  it  would  seem  that  the  Court  will  refuse  to  take 
into  consideration  the  speculative  damages  which  the  title  or 
marketable  value  of  the  estate  might  sustain  upon  any  future 
dealing  with  it  from  the  absence  of  the  deeds  {u). 

And  now  since  by  virtue  of  the  Judicature  Act,  1873,  sect. 
25,  sub-sect.  11,  where  there  is  any  conflict  or  variance  between 
the  rules  of  equity  and  the  rules  of  common  law  with  reference 
to  the  same  matter  the  rules  of  equity  shall  prevail,  it  follows 
that  where  the  assets  of  a  testator  have  come  into  the  possession 
of  an  executor  and  are  afterwards  lost  to  the  estate  the  rule  of 
law  as  well  as  of  equity  now  is  that  the  executor  stands  in  the 
position  of  a  gratuitous  bailee  and  therefore  cannot  be  charged 
without  some  wilful  default  (.r). 

Again,  where  an  executor  puts  out  the  money  of  his  testator,  loss  by  invalid 
though  without  the  indemnity  of  a  decree,  upon  a  real  security    ^^'^^^^y  '• 
which  there  was  no  reason  then  to  suspect,  but  afterwards  such 
security  proves  bad,  the  executor  is  not  accountable  for  the  loss, 
any  more  than  he  would  have  been  entitled  to  the  profits,  had  it 
continued  good  [y). 


(s)  Jones  V.   Lewes,   2  Ves.   Sen.  whicli  an  executor  ouglit  to  take, 

240;  Broivn  v.  Seivell,  11  Hare,  at  and  tlie  extent  to  which  he   may 

p.  52.  properly  lend,  with  reference  to  the 

{t)  Hornby  v.  Matcham,  16  Sim.  value  of  the  property  to  be  mort- 

325.     As  to  forms  of  declarations  gaged,  see  Stickney  v.  BeiveJl,  1  M, 

and  orders  relating  to  lost  instru-  &  Cr.   8,  15;  Madeod  v.  Annesley, 

ments,  see  Seton,  6th  edit.  Vol.  III.  16  Beav.  600;  Fhilh'pson  v.  Gatty, 

p.  2295.  7  Hare,  516;  Farrarv.  Barraclough, 

{u)  Brown  v.  Sewell,  11  Hare,  49,  2  Sm.  &  G.  231,  235  ;  Ltyley.  Part- 

and  see  also  friUian  and  Nugent  v.  ridge,    34   Beav.    411  ;    Learoyd  v. 

National  Bank,  Ltd.  (1901),  2  I.  E.  Whitcley,   12  App.  Cas.  727.     The 

513.  provisions  of  the  Trustee  Act,  1893, 

{x)  See  Job  v.  Job,  6  C.  D.  562.  sects.  8  and  9  (replacing  sects.  4  and 

{y)  Brown  v.  Litton,  1  P.  Wms.  5  of  the  Trustee  Act,  1888  (51  &  52 

141 :  but  see  Norbury  v.  Norbury,  Vict.    c.    59)  ),    as    to  the   duties, 

4  Madd.     191.      On    the    general  powers,  and  Kability  of  executors 

question     as     to    the    precautions  and     administrators     in     lending 

W.E. — VOL.  IT.  5  A 
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After  au  administration  decree  lias  been  made,  all  powers  of 
management  of  the  estate  which  may  be  vested  in  trustees  are 
subject  to  the  control  of  the  Court,  and  the  Judge  wlio  exercises 
such  control  must  be  personally  satisfied  of  the  propriety  of  the 
course  proposed  to  be  adopted  by  the  trustees  (z) . 

The  rule  is,  never  to  permit  a  trustee  or  executor  nffer  a  decree 
to  account,  to  lay  out  money  on  mortgage,  or  to  deal  with  the 
assets  for  the  purposes  of  investment,  without  the  leave  of  the 
Court :  Where,  therefore,  the  executor,  after  a  decree,  and  con- 
sequently after  he  might  have  had  the  directions  of  the  Court, 
chooses  to  lay  out  the  money  on  mortgage,  if  the  transaction 
should  appear  to  be  for  the  benefit  of  the  party  entitled,  the 
Coui't  will  give  him  the  advantage  of  it ;  but  if  otherwise,  will 
consider  the  fund  as  money,  and  make  the  executor  bring  it 
into  Court  {a). 
loss  by  loans  "With  rcspect  to  loans  upon  personal  security,  the  Court  of 
securftj'?^  King's  Bench,  in  Webster  v.  Spencer  (b),  was  of  opinion  that  an 
executor  who  had  lent  out,  on  the  security  of  a  promissory  note, 
money  belonging  to  the  testator,  but  not  wanted  for  the  imme- 
diate uses  of  the  Will,  was  not  guilty  of  a  devastavit,  provided 
he  exercised  a  fair  and  reasonable  discretion  on  the  subject  (c). 
Nevertheless,  although  the  lending  itself  may  not  amount  to  a 
legal  devastavit,  yet  the  rule  is  now  completely  established,  that 
an  executor  or  administrator,  lending  money  of  the  deceased 
upon  bond,  promissory  note,  or  other  personal  security,  is  guilty 
of  a  breach  of  trust  (d),  and  shall  be  personally  answerable  if 
the  security  prove  defective. 

money  of  the  testator  or  intestate  ought  to   have  sued  alone  in  his 

on  real   security,    are   set  out  on  individual  character.     But  see  the 

pp.  1454,  1455,  fost.  observations  of  Bayley,  J.,  in  Clarl-e 

{z)  Bdhell  v.  Abraham,  L.  E.  17  v.  Hougham,  2  B.  »&;  C.   155,    ante, 

Eq.  24.  pp.  664,  665. 

(a)  Widdmuson  v.  Dud;  2  Meriv.  {d)  Terry  v.  Terry,  Prec.  Chanc. 

494,  498,  499.  273 ;  Ryder  v.  Bicherton,  3  Swanst. 

{h)  3  B.  &  Aid.  360.  80,  note;  S.  C,  1  Eden,  149,  note; 

(c)    In    this    case,    one    of    two  Adye    v.    FeuiUeteau,    1    Cox,    24  ; 

executors  had  lent  the  money  in  S.  C,  3  Swanst.  84,  note;   Holmes 

question  on  the  promissory  note,  v.    Bring,    1    Cox,    1  ;     Wilhes    v. 

and    the    question     was    whether  Reward,     Coop.     6  ;     Vigrass     v. 

both  the  executors  were  properly  Binfield,  3   Madd.  62;     Walker  v. 

joined  as  plaintiffs  in  an  action  to  Syiyionds,  3  Swanst.  63,  overruling 

recover  it.      It  was  assumed  that  Harden  v.   Parsons,   1  Eden,  145; 

if  the  loan  had  been  a  devastavit,  Bacon  v.  Clark,  3  My.  &  Cr.  294 ; 

tho  executor  who  was  the  lender  Clongh  v.    Bond,   ibid.    490,    496; 
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If,  however,  the  Will  directs  the  executors  to  lay  out  the  fund 
in  real  or  persona/  securities,  they  would  be  justified,  as  against 
legatees,  using  a  sound  discretion,  and  fairly  and  honestly  lend- 
ing it  to  a  person  whom  they  considered  responsible,  at  a 
reasonable  interest  (e)  :  But  the  rule  is  different,  it  would  seem, 
as  against  creditors  (/)  :  And  thougli  the  Will  gives  the 
executors  power  to  lend  on  personal  security,  this  does  not 
enable  them,  even  as  against  legatees,  to  accommodate  a  trader 
with  a  loan  on  his  bond  {g) . 

It  must  further  be  observed,  that  where  a  testator  empowers  loss  from 
1.  ,  I      ^       1  1  -L      \  i-1,     loans  to  each 

his  executors  to  lend  money  on  personal  security,  he  must  be  ^^.j^^^ . 

taken  to  rely  upon  the  united  vigilance  of  them  all,  with  respect 
to  the  solvency  of  the  borrowers  :  If  one  of  them  lends  to  the 
other,  this  object  is  defeated :  consequently,  such  a  loan  is  a 
breach  of  trust,  and  a  misappropriation  of  the  fund ;  and  if  any 
mischief  arises  to  the  estate  of  the  testator  therefrom,  the 
executors  will  be  liable  (A).  Accordingly,  in  Sficknei/  v. 
Seicell  (/■),  two  executors  were  empowered,  by  Will,  to  lend 
money  on  government,  real,  or  personal  security  :  One  of  them, 
in  1815,  lent  part  of  the  fund  to  the  other  executor  and  his 
partner  in  trade  upon  mortgage  :  The  mortgagors  became  bank- 
rupt in  1831,  and  then  the  mortgaged  property,  which  consisted 
in  part  of  a  windmill,  a  water-mill,  and  a  house  in  a  town,  being 
sold,  produced  considerably  less  than  the  sum  advanced :  And 
it  was  held  by  Sir  C.  Pepys,  M.  R.,  that  the  executors  were 
liable  for  the  deficiency. 

An  executor  is  not  justified   in   unnecessarily  keeping   his  loss  by  fall  of 

stocks  " 

testator's  money  dead  in  his  hands  {k)  :  and,  therefore,  if  the 

Bullock  y.    Wheatley,  1    Coll.    130.  tnxst,   should  have  been  invested 

But  see  Be  Grindeij,  [1898]  2  Cli.  in   a  particular  mode :    Bacon    y. 

593,  where  sect.  3  of  the  Judicial  Clark,  3  My.  &  Cr.  294 ;  Lowry  v. 

Trustee  Act,    1896,  was  applied  to  Fulton,  9  Sim.  115. 

relieve   the   executors    from    their  ha  . y.    'Walker,  5  Euss.  7  ; 

breach  of  trust  and  personal  lia-  Gleadow  v.  Atkin,   2  Cr.  &  J.  548, 

tility.  555,     B^t  if  the  one  should  give  a 

(e)  Forbes  Y.  Ross,  2  Cox,  116.  bond   to    the    other,   to   save  him 

(/)  See  Boyle  v.  Blake,  2  Sch.  &  harmless  from  the  consequences  of 

Lef.  239,  240.  such  a  breach  of  trust,  the  bond 

{y)  Langston  v.    Ollivant,    Coop.  would  be  valid  at  law  :   Warwick  y. 

33.     See   further,   as  to   devastavit  Richardson,  10  M.  &  W.  284. 

by  suffering  money  to  remain  in  ■         r         n 

the  hands  of  bankers,  &c.,  which,  ^^'          ^' 

according  to  the  directions  of  the  {k)  See  post,  p.  1457. 
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by  not  invest- 
ing in  the 
authorized 
funds : 


exigencies  of  his  office  do  not  require  otherwise,  the  executor 
should  invest  the  unemployed  money  in  investments  authorized 
by  statute  for  that  purpose  (/).  The  rule  is  tliat  if  an  executor 
lays  out  the  testator's  money  in  such  investments,  he  is  not 
liable  for  the  fall  of  stocks  (wi).  But  if  he  invests  it  in  any 
other  fund,  which  afterwards  sinks  in  value,  the  loss  will  be 
thrown  on  him,  although  there  be  no  tnala  fides  on  his  part  [n). 
On  the  other  hand,  if  any  profit  happen  by  the  rise  of  the  stock 
in  which  the  executor  has  laid  out  the  money,  he  shall  not  have 
the  benefit,  but  it  shall  accrue  to  the  estate  of  his  testator  (o) . 

If  a  testator  die  leaving  investments  other  than  those 
authorized  by  Act  of  Parliament,  and  has  not  specifically 
bequeathed  them,  it  is  the  duty  of  the  executor  (in  the  absence 


(/)  Holland  v.  Hughes,  16  Ves. 
114;  Tehhs  v.  Carpenter,  1  Madd. 
306 ;  Norhury  v.  Norbury,  4  Madd. 
191.  Where  a  trustee  has  trust 
money  in  his  hands,  which  ho  is 
authorised  to  lay  out  in  the  public 
funds  or  on  real  secmity,  he  is 
justified,  pending  the  necessary 
delay  in  completing  an  anticipated 
mortgage,  in  investing  the  money 
in  Exchequer  Bills:  Matthews  v. 
BHse,  6  Beav.  239. 

(m)  Peat  v.  Crane,  2  Dick.  499, 
note  ;  Franklin  v.  Frith,  3  Bro. 
Chanc.  Cas.  434 ;  Hoive  y.  Lord 
Dartmouth,  7  Yes.  150;  White  & 
Tudor's  Leading  Cases,  7th  edit. 
Vol.  II.  p.  644.  So  if  he  invests 
money  in  the  Three  per  Cents.,  and 
duly  appropriates  the  same  for  the 
honefit  of  a  legatee,  the  executor 
shall  not  be  liable  for  the  fall  of 
stocks  :  Fx  parte  Champion,  cited 
in  Hutchffson  v.  Hammond,  3  Bro. 
Chanc.  Cas.  147  ;  Fonbl.  Treat. 
Eq.  B.  2,  c.  7,  s.  6,  note  (p).  But 
it  is  otherwise  where  the  appro- 
priation is  unduly  made.  Thus, 
where  a  legacy  was  left  to  A.  on 
iriarryiiig  with  consent,  and,  till 
iriarriiigo,  interest  to  bo  paid  at 
thrf'o  per  cent. ;  and  the  executrix 
laid  out  a  sum  equal  to  the  legacy, 


and  conveyed  to  trustees  in  trust 
to  pay  the  legacy  with  three  per 
cent,  interest,  and  to  pay  the  sur- 
plus interest  to  her ;  it  was  holden 
that  this  was  not  a  good  appropria- 
tion, and,  the  stocks  having  fallen 
in  value,  that  the  executrix's  estate 
should  make  it  good  :  Cooper  v. 
Douglas,  2  Bro.  Chanc.  Cas.  232. 
See  ante,  p.  1134. 

(?i)  Hancom  v.  Allen,  2  Dick. 
498  ;  Hoive  v.  Lord  Dartmouth, 
7  Yes.  150  ;  Clough  v.  Bond,  3 
My.  &  Cr.  497.  See  also  Gordon 
V.  Bowden,  6  Madd.  342.  He  was 
not  answerable  for  any  further 
loss  than  was  occasioned  by  his 
buying  the  other  stock  instead  of 
the  Three  per  Cents.  :  Hynes  v. 
Bedington,  1  J.  &  L.  589.  It  may 
be  doubted  whether,  where  trustees 
had  the  power  of  investing  moneys 
in  Governhient  securities,  they  were 
even  before  the  passing  of  the  Acts 
of  Parliament  hereinafter  referred 
to,  absolutely  bound  to  select 
Three  per  Cents,  for  that  purpose  : 
see  Angell  v.  Dawson,  3  Y.  &  Coll. 
316,  per  Alderson,  B.  ;  Bohinson  v. 
Bohinson,  1  De  G.  M.  &  G.  255, 
256,  by  Lord  Cranworth. 

{(>)  Fhayre  v.  Feree,  3  Dow.  128. 
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of  express  authority  in  the  "Will  to  retain  the  same)  to  convert 
them  and  invest  the  proceeds  in  authorized  investments  (7^). 

Formerly  the  only  fund  in  which  an  executor  might  properly 
invest  the  unemployed  money  of  the  testator  was  the  3/.  per 
cent,  consols,  i.e.,  the  fund  adopted  by  the  Couii  of  Cliancery, 
and  an  executor  investing  in  such  security  was  held  by  the 
Court  not  to  be  liable  for  any  fall  which  might  take  place, 
although  if  he  invested  in  any  other  fund  which  afterwards 
sank  in  value  he  was  held  liable  for  such  depreciation  even  in 
the  absence  of  any  mala  fides  on  his  part.  But  now  the  class  of 
investments  authorized  for  trust  funds  has  been  considerably 
enlarged,  and  the  trustee  or  executor  investing  in  any  of  the 
authorized  funds  will  not  be  responsible  for  any  fall  in  value. 

Most  of  the  provisions  now  in  force  for  authorizing  these  Authorized 
investments  are  contained  in  the  Trustee  Act,  1893  (56  &  57  Yict.  ments : 
0.    53),  which   enacts: — Sect.   1.    "A  trustee  (^7)    may,  unless  Trustee  Act, 
expressly  forbidden  by  the  instrument   (if   any)   creating  the 
trust,  invest  any  trust  funds  in  his  hands  (r),  whether  at  the 
time  in  a  state  of  investment  or  not,  in  manner  following,  that 
is  to  say ; — 

(a)  In  any  of  the  parliamentary  stocks  or  public  funds  or 

Government  securities  of  the  United  Kingdom  : 

(b)  On   real   or   heritable   securities    in    Great    Britain    or 

Ireland :  (s) . 

(_p)  See  ante,  p.  1122  et  seq.  trustee,  whetlier  at  the  time  in  a 

(17)  B.y  sect.  50,  the  expressions  state  of  investment  or  not :  Hume 

"  trust"  and  "trustee"  include  the  v.  Lojjes,  [1892]  A.  C.  112,  affirming 

duties  incident  to  the  office  of  per-  the  decision  of  the  Court  of  Appeal 

sonal  representative  of  a  deceased  in  Re  Dich,  [1891]  1  Ch.  423.     The 

person.  effect  of  this  decision  has  been  in- 

(r)  This    power    of     investment  corporated  into   the    Trustee  Act, 

does    not    extend    to    authorizing  1893. 

trustees  to  set  apart  or  appx'oi^riate  («)  See  sect.  9  of  the  Trustee  Act, 

any  of  such  stocks  to  answer  a  par-  1888  (51   &  52  Vict.  c.  59),  which 

ticular  purpose,  e.g.  to  provide  for  provides  that  :   "A  power  to  invest 

an  annuity  given  by  Will,  so  as  to  trust  money  in  real  securities  shall 

facilitate    the  distribution   of    the  authorize  and  be  deemed  to  have 

testator's    estate :      Re    Owtlnvaite,  always   authorized    an  investment 

[1891]    3    Ch.   494,    decided  under  upon  mortgage   of    property  held 

the  Trust  Investment  Act,  1889.  for  an  unexpired  term  of  not  less 

The  words   "trust  funds  in  his  than  two  hundi-ed  years,  and  not 

hands  "  were  under  the  Trust  In-  subject  to  any  reservation  of  rent 

vestment  Act,  1889,  held  to  include  greater  than  one  shilling  a  year,  or 

all  trust  funds  in  the  hands  of  the  to  my  right  of  redemption,  or  to 
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(c)  In  the  stock  of  the  Bank  of  England  or  the  Bank  of 

Ireland  : 

(d)  In  India  Three  and  a  half  per  cent.  Stock,  and  India 

Three  per  cent.  Stock  or  in  any  other  capital  stock 
which  may  at  any  time  hereafter  be  issued  by  the 
Secretary  of  State  in  Council  of  India,  under  the 
authority  of  Act  of  Parliament,  and  charged  on  the 
revenues  of  India : 

(e)  In  any  securities  the  interest  of  which  is  for  the  time 

being  guaranteed  by  Parliament  : 

(f)  In  consolidated  stock  created  by  the  Metropolitan  Board 

of  Works,  or  by  the  London  County  Council,  or  in 
debenture  stock  created  by  the  Receiver  for  the 
Metropolitan  Police  District : 

(g)  In  the  debenture  or  rentcharge  or  guaranteed  or  pre- 

ference stock  of  any  railway  company  in  Grreat  Britain 
or  Ireland  incorjiorated  by  special  Act  of  Parliament, 
and  having  dui'ing  each  of  the  ten  years  last  past 
before  the  date  of  investment  paid  a  dividend  at  the 
rate  of  not  less  than  three  per  centum  per  annum  on 
its  ordinary  stock:  {£), 

(h)  In  the  stock  of  any  railway  or  canal  company  in  Great 
Britain  or  Ireland  whose  undertaking  is  leased  in 
perpetuity  or  for  a  term  of  not  less  than  two  hundred 
years  at  a  fixed  rental  to  any  such  railway  comj)any 
as  is  mentioned  in  sub- section  (g),  either  alone  or 
jointly  with  any  other  railway  company  : 

(i)  In  the  debentiu^e  stock  of  any  railway  company  in  India, 
the  interest  on  which  is  paid  or  guaranteed  by  the 
Secretary  of  State  in  Council  of  India : 

(j)  In  the  "  B."  Annuities  of  the  Eastern  Bengal,  the  East 
Indian  and  the  Scinde  Punjaub  and  Delhi  Railways, 
and  any  like  annuities  which  may  at  any  time  here- 
after be  created  on  the  purchase  of  any  other  raihvay 
by  the  Secretary  of  State  in  Council  of  India,  and 
charged  on  the  revenues  of  India,  and  which  may  be 
authorised  by  Act  of  Parliament  to  be  accepted  by 
trustees  in  lieu  of  any  stock  held  by  them  in  the  pur- 

any  condition  for  re-entry  except      and   E.  S.  C.   Ord.   XXII.   r.    17. 
for  non-paj-mcnt  of  rent."  See  also  Lewin  on  Trusts,  11th  edit. 

(<)  8eo,    however,    sub-sect,    (o)      pp.  357,  358. 
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chased  railway ;  also  in  deferred  annuities  comprised 
in  the  register  of  holders  of  annuity  Class  D.  and 
annuities  comprised  in  the  register  of  annuitants 
Class  C.  of  the  East  Indian  Railway  Company : 

(k)  In  the  stock  of  any  railway  company  in  India  upon 
which  a  fixed  or  minimum  dividend  in  sterling  is  paid 
or  guaranteed  by  the  Secretary  of  State  in  Council  of 
India,  or  upon  the  capital  of  which  the  interest  is  so 
guaranteed : 

(1)  In  the  debenture  or  guaranteed  or  preference  stock  of  any 
company  in  Great  Britain  or  Ireland,  estabhshed  for 
the  supply  of  water  for  profit,  and  incorporated  by 
special  Act  of  Parliament  or  by  Eoyal  Charter,  and 
having  during  each  of  the  ten  years  last  past  before 
the  date  of  investment  paid  a  dividend  of  not  less  than 
five  pounds  per  centum  on  its  ordinary  stock : 

(m)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued,  by 
the  corporation  of  any  municipal  borough,  having 
according  to  the  return  of  the  last  census  prior  to 
the  date  of  investment  a  population  exceeding  fifty 
thousand,  or  by  any  county  council,  under  the  autho- 
rity of  any  Act  of  Parliament  or  Provisional  Order:  {u) 

(n)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued, 

by  any  commissioners  incorporated  by  Act  of  Parlia-  • 
ment  {x)  for  the  purpose  of  supplying  water,  and 
having  a  compulsory  power  of  levying  rates  over  an 
area  having,  according  to  the  returns  of  the  last 
census  prior  to  the  date  of  investment,  a  population 
exceeding  fifty  thousand,  provided  that  during  each 
of  the  ten  years  last  past  before  the  date  of  invest- 
ment the  rates  levied  by  such  commissioners  shall  not 
have  exceeded  eighty  per  centum  of  the  amount 
authorised  by  law  to  be  levied  : 

(o)  In  any  of  the  stocks,  funds,  or  securities  for  the  time 
being  authorised  for  the  investment  of  cash  under  the 
control  or  subject  to  the  order  of  the  Court :  {y) 
and  also  from  time  to  time  to  vary  any  such  investment"  (s). 

(m)  See  as  to  tkis  sub-section,  Re  {x)  See  Re  Smith,  [1896]  2  Ch. 

Drum,  [1903]  1  Ch.  446.     Cf.  also  590. 

sect.  5  (3)  of  the  Act,  set  out  below,  {y)  See  E.  S.  C.  1883,  Ord.  XXII. 

and  the  note  in  Wolst.  Conv.  Acts,  r.  17. 

8th  edit.  p.  208.  (2)  These  words  are  not  confined 
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Purchase  at 
premium  of 
reieemable 
stocks. 


Discretion  of 
trustees. 


Enlargement 
of  express 
powers  of 
investment. 


I  Sect.  2.  (1.)  "A  trustee  may  under  the  powers  of  this  Act 
invest  in  any  of  the  securities  mentioned  or  referred  to  in 
sect.  1  of  the  Act,  notwithstanding  that  tlie  same  may  be 
redeemable,  and  that  the  price  exceeds  the  redemption  value. 

(2.)  "  Provided  that  a  trustee  may  not  under  the  powers  of 
this  Act  purchase  at  a  price  exceeding  its  redemption  value  any 
stock  mentioned  or  referred  to  in  sub-sects,  (g),  (i),  (k),  (1),  and 
(m),  of  sect.  I,  which  is  liable  to  be  redeemed  within  fifteen 
years  of  the  date  of  purchase  at  par  or  at  some  other  fixed  rate, 
or  purchase  any  such  stock  as  is  mentioned  or  referred  to  in  the 
sub-sections  aforesaid,  which  is  liable  to  be  redeemed  at  par  or 
at  some  other  fixed  rate,  at  a  price  exceeding  fifteen  per  centum 
above  par  or  such  other  fixed  rate. 

(3.)  "A  trustee  may  retain  until  redemption,  any  redeemable 
stock,  fund,  or  security  which  may  have  been  purchased  in 
accordance  with  the  powers  of  this  Act." 

Sect.  3.  "  Every  power  conferred  by  this  Act  shall  be  exercised 
according  to  the  discretion  of  the  trustee,  but  subject  to  any 
consent  required  by  the  instrument,  if  any,  creating  the  trust 
with  res]3ect  to  the  investment  of  the  trust  funds." 

Sect.  4.  "  The  preceding  sections  shall  apply  as  well  to  trusts 
created  before,  as  to  trusts  created  after,  the  passing  of  this  Act, 
and  the  powers  thereby  conferred  shall  be  in  addition  to  the 
powers  conferred  by  the  instrument, if  any,  creating  the  trust"  {a). 

Sect.  5.  (1.)  "A  trustee  having  power  to  invest  in  real 
securities,  unless  expressly  forbidden  by  the  instrument  creating 
the  trust,  may  invest  and  shall  be  deemed  to  have  always  had 
power  to  invest — 

(a)  on  mortgage  of  property  held  for  an  unexpired  term  of 

not  less  than  two  hundred  years,  and  not  subject  to  a 
reservation  of  rent  greater  than  a  shilling  a  year,  or  to 
any  right  of  redemption,  or  to  any  condition  for  re- 
entry, except  for  non-payment  of  rent ;  and 

(b)  on  any  charge,  or  upon  mortgage  of  any  charge,  made 

under  the  Improvement  of  Land  Act,  1864. 
(2.)  "  A  trustee  having  power  to  invest  in  the  mortgages  or 
bonds  of  any  railway  company  or  of  any  other  description  of 
to   iuvestments    mado     under    the      Ilamey.  Lopes,  [I'^Q'l']  K.  C.  IV2. 


Act,  but  extend  to  any  invest- 
mont,  whonevor  made,  upon  any 
Buch  stocks,  funds,  or  securities, 
as  are  mentioned  in  the  section  : 
Jlv  Dick,  [1891]  1  Ch.  42;}  (decided 
under  tlie  Act  of  1889);  affirmed 
in  the  Uouso  of  Lords,  euh  nom. 


(a)  There  are  many  local  Acts  of 
Parliament  (such,  for  instance,  as 
the  Metropolis  Water  Act,  1902) 
which  contain  express  provisions 
authorising  trustees  to  invest  in 
the  st(jcks  and  debentures  thereby 
authorised  to  bo  created. 
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company  may,  unless  the  contrary  is  expressed  in  the  instru- 
ment authorizing  the  investment,  invest  in  the  debenture  stock 
of  a  railway  company  or  such  other  company  as  aforesaid. 

(3.)  "  A  trustee  having  power  to  invest  money  in  the  deben- 
tures or  debenture  stock  of  any  railway  or  other  company  may, 
unless  the  contrary  is  expressed  in  the  instrument  authorizing 
the  investment,  invest  in  any  nominal  debentures  or  nominal 
debenture  stock  issued  under  the  Local  Loans  Act,  1875. 

(4.)  "  A  trustee  having  power  to  invest  money  in  securities  in 
the  Isle  of  Man,  or  in  securities  of  the  government  of  a  colony, 
may,  unless  the  contrary  is  expressed  in  the  instrument 
authorizing  the  investment,  invest  in  any  seciu-ities  of  the 
government  of  the  Isle  of  Man,  under  the  Isle  of  Man  Loans 
Act,  1880. 

(5.)  "  A  trustee  having  a  general  power  to  invest  trust  moneys 
in  or  upon  the  security  of  shares,  stock,  mortgages,  bonds,  or 
debentures  of  companies  incorporated  by  or  acting  under  the 
authority  of  an  Act  of  Parliament,  may  invest  in,  or  upon  the 
security  of,  mortgage  debentures  duly  issued  under  and  in 
accordance  with  the  provisions  of  the  Mortgage  Debenture 
Act,  1865." 

Sect.  6.  "  A  trustee  having  power  to  invest  in  the  purchase  Power  to 
of  land  or  on  mortgage  of  land  may  invest  in  the  purchase,  or  ^j^.hltaudinff 
on  mortgage  of  any  land,  notwithstanding  the  same  is  charged  drainage 
with  a  rent  under  the  powers  of  the  Public  Money  Drainage         ° 
Acts,   1846  to  1856,    or  the    Landed   Property  Improvement 
(Ireland)  Act,  1847,  or  by  an  absolute  order  made  under  the 
Improvement  of  Land  Act,  1864,  unless  the  terms  of  the  trust 
expressly  provide  that  the  land  to  be  pui'chased  or  taken  in 
mortgage  shall  not  be  subject  to  any  such  prior  charge"  (cia). 

Sect.  7. — (1.)  "  A  trustee,  unless  authorized  by  the  terms  of  his  Ti-ustees  not 
trust,  shall  not  apply  for  or  hold  any  certificate  to  bearer  issued  *°  convert 

'  .  .  .  inscribed 

under  the  authority  of  any  of  the  following  Acts,  that  is  to  say  :  stock  into 

(a)  The  India  Stock  Certificate  Act,  1863  ;  bearer 

(b)  The  National  Debt  Act,  1870  ; 

(c)  The  Local  Loans  Act,  1875  ; 

(d)  The  Colonial  Stock  Act,  1877. 

{aa)  An  investment  on  a  second  a  second  mortgage  of  land  in  Ire- 
mortgage  of  land  in  England  is  a  land  is  not  of  itself,  and  in  the 
hvQa.oh.oitxMst:  Chapman Y.  Broivne,  absence  of  other  circumstances,  a 
[1902]  1  Ch.  785,  per  Eomer,  L.  J.,  breach  of  trust:  SmifJnvickY.  Smith- 
at  p.  800;  Re  Newland,  W.  N.  loich,  \21v.  Gh-'Ra^ASl  ;  Crampton 
(1904)181.  It  has  been  decided  in  v.  Walker,  31  L.  E.  Ir.  437;  but 
Ireland  that  a  loan  of  trust  funds  on  see  Chapman  v.  Broivne,  uhi  supra. 
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(2.)  "Nothing  in  this  section  shall  impose  on  the  Bank  of 
England  or  of  Ireland,  or  on  any  person  authorized  to  issue  any 
such  certificates,  any  obligation  to  inquire  whether  a  person 
applying  for  such  a  certificate  is  or  is  not  a  trustee,  or  subject 
them  to  any  liability  in  the  event  of  their  granting  any  such 
certificate  to  a  trustee,  nor  invalidate  any  such  certificate  if 
granted"  {Jj). 

Sect.  8. — (1.)  "A  trustee  lending  money  on  the  security  of 
any  property  on  which  he  can  lawfully  lend  sliall  not  be 
chargeable  with  breach  of  trust  by  reason  only  of  the  proportion 
borne  by  the  amount  of  the  loan  to  the  value  of  the  property  at 
the  time  when  the  loan  was  made,  provided  that  it  appears 
to  the  Coui't  that  in  making  the  loan  the  trustee  was  acting  upon 
a  report  as  to  the  value  of  the  property  made  by  a  person  whom 
he  reasonably  believed  to  be  an  able  practical  surveyor  or  valuer 
instructed  and  employed  independently  of  any  owner  of  the 
property,  whether  such  surveyor  or  valuer  carried  on  business  in 
the  locality  where  the  property  is  situate  or  elsewhere,  and  that 
the  amount  of  the  loan  does  not  exceed  two  equal  thii'd  parts  of 
the  value  of  the  property  as  stated  in  the  report,  and  that  the 
loan  was  made  under  the  advice  of  the  surveyor  or  valuer 
expressed  in  the  report  (r), 

(2.)  "  A  trustee  lending  money  on  the  security  of  any  lease- 
hold property  shall  not  be  chargeable  with  breach  of  trust  only 
upon  the  ground  that  in  making  such  loan  he  dispensed  either 
wholly  or  partly  with  the  production  or  investigation  of  the 
lessor's  title. 

(3.)  "A  trustee  shall  not  be  chargeable  with  breach  of 
trust  only  upon  the  ground  that  in  effecting  the  purchase  of  or 
in  lending  money  upon  the  security  of  any  property  he  has 
accepted  a  shorter  title  than  the  title  which  a  purchaser  is,  in 
the  absence  of  a  special  contract,  entitled  to  require,  if  in  the 
opinion  of  the  Court  the  title  accepted  be  such  as  a  person 
acting  with  prudence  and  caution  would  have  accepted, 

(4.)  "  This  section  applies  to  transfers  of  existing  securities  as 
well  as  to  new  securities  and  to  investments  made  as  well  before 
as  after  the  commencement  of  this  Act,  except  where  an  action 
or  otlior  proceeding  was  pending  with  reference  thereto  on  the 


(/>)  For  particulars  of  tho  various 
soctioriH  r(,'i)oalod  by  tho  Trustee 
Act,  1893,  and  replaced  by  sects.  5, 
6  and  7  of  tho  Act  sot  out  in  the 
text,   see  Wolst.   Conv.    Acts,    81h 


edit.  pp.  210—212. 

((;)  Soo  as  to  tho  efPect  of  and 
recent  decisions  on  this  sub -section, 
Wolst.  Conv.  Acts,  8th  edit.  pp.  212, 
21:5. 


Ch.  II.  §  II.]  Devastavit.  1455 

twentj-foui'tli  day  of  December  one  thousand  eight  hundred  and 
eighty-eight." 

Sect,  9. —  (1.)  "Where  a  trustee  improperly  advances  trust  Liability  for 
money  on  a  mortgage  security  which  would  at  the  time  of  the  oTimproper*^ 
investment  he  a  proper  investment  in  all  respects  for  a  smaller  investments. 
sum  than  is  actually  advanced  thereon  the  security  shall  be 
deemed  an  authorized  investment  for  the  smaller  sum,  and  the 
trustee  shall  only  be  liable  to  make  good  the  sum  advanced  in 
excess  thereof  with  interest. 

(2.)  "  This  section  applies  to  investments  made  as  well  before 
as  after  the  commencement  of  this  Act  except  where  an  action 
or  other  proceeding  was  pending  with  reference  thereto  on  the 
twenty-fourth  day  of  December  one  thousand  eight  hundred 
and  eighty-eight." 

By  sect.  4  of  the  Trustee  Act  (1893)  Amendment  Act,  1894 
(57  Yict.  c.  10),  it  is  provided  that  a  trustee  shall  not  be  liable 
for  breach  of  trust  by  reason  only  of  his  continuing  to  hold  an 
investment  authorized  by  the  instrument  of  trust  or  by  the 
general  law  {d). 

It  has  abeady  appeared  {e),  that  where  personal  property  is  Consequence 
bequeathed  for  life,  with  remainder  over,  and  not  specifically,  it  °^  ^^^  ^*^^" 

J-  '  _  ^  '  _      -^  *'  verting  pro- 

is  the  duty  of  the  executor,  with  certain  exceptions,  to  convert  perty  be- 
it ;  and  the  tenant  for  life  is  entitled  only  upon  that  principle,  ^fg  with 
In  the  case  of  Dimes  v.  Scott  (f),  a  testator  gave  the  residue  of  remainder 

.  over ', 

his  personal  estate  to  trustees,  directing  them  to  convert  it  into 
money,  and  invest  the  proceeds  in  government  or  real  secmnties, 
of  which  they  were  to  stand  possessed,  upon  trust  for  A.  dm-ing 
her  life,  and  after  her  death,  for  B.  :  The  trustees  permitted  a 
share  which  the  testator  had  in  an  Indian  loan,  bearing  interest 
at  10/.  per  cent.,  to  remain  for  several  years  on  that  security, 
during  which  time  they  paid  to  A.  the  interest  at  10/.  per  cent., 
which  it  yielded  annually  ;  and  the  loan  being  afterwards  paid 
off,  they  invested  the  money  in  the  three  per  cents.,  at  a  time 
when  the  funds  were  so  low  that  the  amount  of  stock  purchased 
was  considerably  greater  than  if  the  conversion  had  taken  place 
at  the  end  of  a  year  from  the  testator's  death  :  And  it  was  held 
by  Lord  Gilford,  that  the  tenant  for  life  was  not  entitled  to  the 

(d)  See   Be    Chapman,    [1896]   1       and  cf.    Be    Earl   of  Chesterfield^ s 

Ch.  323  ;  [1896]  2  Ch.  763.  Trusts,  24  C.  D.  643,  as  to  ai^por- 

,  .     ,   J         ,,.>,,  tionment  between  tenant  for  life 

{e)  Ante,  ^.  Win  etseq. 

and  remainderman  oi  unconverted 

(/)  4  Euss.  Ohanc,  Cas.  195.    See      reversionary  interests;  and  see  aw  <p, 

also    Tatjlor   v.   Clark,  1   Ha.  161  ;       p.  1120. 
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actual  interest  which  the  money  yielded,  while  it  remained  on 
the  Indian  security,  but  only  to  the  dividends  of  so  much  tliree 
per  cent,  stock  as  would  have  been  purchased  with  it  at  the  end 
of  a  year  from  the  testator's  death  ;  that  the  trustees  ought  to 
be  charged  with  the  whole  of  the  stock  actually  purchased,  and 
all  the  sums  actually  received  in  respect  of  the  Indian  rate  of 
interest ;  and  they  ought  to  be  allowed  in  tlieir  discharge,  as 
payments  to  the  tenant  for  life,  not  the  sums  which  they  had,  in 
fact,  paid  her,  but  only  a  sum  equal  to  what  she  would  have 
received  for  dividends,  if  the  money  had  been  transferred  from  the 
Indian  security,  and  invested  in  the  three  per  cent,  stock  at  the  end 
of  a  year  from  the  testator's  death  :  And  this  decision  was  con- 
iirmed,  on  appeal,  by  Lord  Lyndhurst.  In  the  case  of  Mackenzie 
V.  Taylor  {g),  where  the  testator  gave  his  residuary  personal  estate 
to  his  executors  upon  trust,  as  soon  as  convenient  after  his  death, 
to  convert  into  money  and  invest  the  same,  and  the  executors 
allowed  it  to  be  enjoyed  in  specie  by  Mrs.  M.,  the  tenant  for 
life,  as  long  as  she  lived,  but  three  years  after  her  death,  they 
accounted  for  the  value  and  paid  it  into  Court ;  it  was  held  by 
Lord  Ijangdale  that  they  ought  to  pay  interest  at  four  per  cent. 
from  her  death  to  the  day  of  such  payment  (//).  In  Wightwick 
V.  Lord  {i),  in  a  case  where  the  Will  gave  no  specific  directions 
as  to  the  payment  of  debts,  the  executor,  who  was  also  the 
ultimate  residuary  legatee,  did  not  ascertain  and  secure  the 
residue  at  the  end  of  the  year,  but  worked  part  of  the  property 
(a  coal  mine)  to  a  profit  for  several  years,  when  it  ceased  to  be 
of  any  value ;  it  was  held,  on  a  bill  at  the  suit  of  a  person 
having  a  charge  for  life  on  the  residue,  that  the  executor  was 
not  entitled  to  postpone  the  sale  of  the  property  to  the  prejudice 
of  such  person,  and  that  having  postponed  it,  he  was  chargeable 
with  the  value  of  the  mine  at  the  end  of  the  year  from  the 
testator's  death  with  interest  thereon,  and  that  that  value  must 
be  calculated  as  constituted  of  the  aggregate  of  the  annual 
profits  derived  from  the  mine  in  all  tlie  subsequent  years  till  it 


{(])  7  Boav.  467.  of  an  unconverted  reversionary  in- 
{h)  A«  to  circum8tances  under  turest  on  its  falling  into  possession 
which  executors  are  cliarged  with  as  between  tenant  for  life  and 
interest,  860 /wfl^,  ]).  1488;  as  to  the  remainderman,  see  now  Be  Good- 
Tain  of  intcrcHt  with  which  an  oxe-  nwiifih,  [1895]  2  Ch.  537 ;  Rowlls  v. 
cutorniayho  charged,  7;o«^]).  14i)().  Jiihh,  [1900]  2  Ch.  107;  ante, 
Ah  to  the  rate  of  interest  to  bo  p.  1 120,  note  (?>). 
allowed  in  apportioning  the  amount  (»)  6  II.  L.  C.  217. 
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became   unproductive,   sucli   annual   profits   to    be    treated    as 
deferred  payments. 

But  in  Baud  v.  Fardell  (A-),  it  was  Held  tbat  an  executrix,  wlio 
was  also  tenant  for  life  under  a  Will  directing  the  residuary 
estate  to  be  sold  and  the  proceeds  invested  in  government  or 
other  good  securities,  was  not  liable  for  not  converting  into 
consols  a  sum  of  Navy  5/.  per  cents,  forming  part  of  the  resi- 
duary estate :  for  she  had  a  discretion  expressly  reposed  in  her 
as  to  the  nature  of  the  investment. 

Where  trustees  are  bound  by  the  terms  of  their  trust  to  invest  Consequences 
the  money  in  the  public  funds,  and  instead  of  doing  so,  they  -^^.^^  i!!st^ad" 
retain  the  money  in  their  hands,  or  invest  it  upon  an  insufficient  of  investing ; 

1      J    J        1  L^  •i.^  or  of  investing 

security,  the  cestuis  que  trust  may  elect  to  charge  tnem  either  on  a  deficient 
with  the  amount  of  the  money,  or  with  the  amount  of  the  stock  "^^^'^'^^ty  '• 
which  they  might  have  purchased  with  the  money  (/) .  Where, 
however,  the  trustees  are  not  bound  to  invest  the  money  in  the 
public  funds,  or  in  any  specific  security,  but  by  the  terms  of  the 
trust  have  a  discretion  to  invest  it  in  various  ways,  the  authori- 
ties were  conflicting  on  the  question  whether,  if  the  trustees  fail 
to  invest  as  prescribed,  the  cestuis  que  trust  can  claim  to  charge 
them  with  the  value  of  some  particular  secmity  that  might  have 
been  obtained,  or  whether  they  are  merely  chargeable  with  the 
whole  amount  of  the  trust  fund,  together  with  interest  (w?). 
But  this  question  has  been  settled  in  favour  of  the  latter  view, 
by  the  decision  of  the  Lords  Justices  in  Robinson  v.  Robinson  {n). 

This  consideration  leads  to  the  question,  how  far  an  executor  loss  by  not 
or  administrator  is  liable  in  respect  of  losses  occasioned  by  not  ^f^^"?^!! 

-L  «/  money  on 

calling  in  the  money  of   the   testator  already  invested  upon  securities,  or 
securities.    Executors  ought  not,  without  great  reason,  to  permit  banker, 
money  to  remain  upon  personal  security  longer  than  is  absolutely 
necessary :  Accordingly,  in  PoiceJl  v.  Evans  (o) ,  executors  were 
charged  with  a  loss  caused  by  neglecting  to  call  in  money  lent  by 

(A-)  7  De  G.  M.  &  G.  628.  295  ;    and    Shepherd    v.    Mouh,    4 

(0  Shepherd   v.    3fouls,   4  Hare,  ^are,  500,  of  the  latter. 

503,  504  ;  Pride  v.  Fools,  2  Beav.  (")  ^  ^^   ^^^'    ^-    ^    ^-    -^^• 

430;  Bobinson   v.    Robmson,    1  De  ^®^  ^^^^  ^''"^^  ^-  ^'''^^'''   ^^  ^^'^^• 

Gex  M   &  G   "^56  ^^'  ^^'  '^y  Eoimlly,  M.  R. ;  Broum 

'      •          '  -     '  ^    OcUatly,  L.   E.  2   Ch.  751,  759; 

{m)  norllcij  V.  Bantock,   1   Euss.  Be  Campbell,  [1893]  3  Ch.  470;  Re 

141 ;    Watts  v.  Oirdlestone,  6  Beav.  Barclay,  [1899]  1  Ch.  674. 

188  ;  Ames  v.  Parkinson,   7  Beav.  (o)  5  Ves.  839.     See  the  effect  of 

379,  were  in  favour  of  the  former  the   Judicial   Trustee    Act,    1896 ; 

view  :   Marsh  v.   Hu7tter,  6  Madd.  Re  Grindey,  [1898]  2  Ch.  593. 
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the  testator  on  bond  {p).  Though  the  prima  facie  rule  is  tliat 
executors  should  get  in  the  assets  of  the  testator  within  a  year  (y), 
there  is  no  inflexible  rule  as  to  the  time  witliin  which  they  are 
bound  to  do  so,  even  with  regard  to  risky  securities.  In  every 
case  the  particular  circumstances  must  govern,  and  the  Court 
allows  the  executors  a  reasonable  discretion  (r) .  Where  executors 
have  neglected  to  realize  assets  which  are  outstanding  upon  an 
improper  investment,  there  is  no  fixed  period  at  which  the  loss  is 
to  be  calculated.  It  depends  on  the  particular  nature  of  the 
property  and  the  evidence  affecting  it.  Thus  in  Hughea  v. 
J^nipson  {s)  losses  were  occasioned  by  the  non-sale  of  Crystal 
Palace  shares,  which  were  at  a  premium  at  the  testator's  death, 
but  which  subsequently  fell  to  a  discount,  and  the  executors 
were  charged  with  the  value  at  the  end  of  twelve  months.  So 
in  Moyle  v.  Moyle  it),  executors  and  trustees  who,  for  upwards 
of  a  year  after  the  testator's  death,  allowed  a  considerable  portion 
of  the  assets  to  be  unproductive  in  the  hands  of  a  banker  who 
failed,  were,  under  the  circumstances,  charged  with  the  loss  {u) . 
So  executors  were  held  personally  liable  in  respect  to  the  loss  to 
the  testator's  estate  of  a  sum  outstanding  on  personal  security, 
although  the  security  was  that  of  a  bond  of  the  testator's  solicitor, 
and  the  money  had  been  invested  in  that  security  by  the  testator 
some  years  before  his  death,  and  by  his  Will  he  directed  that 
his  trustees  should  get  in  his  outstanding  estate  "  as  soon  as 
conveniently  might  be  "  after  his  decease  (jt).  But  in  Buxton  v. 
Buxton  {)/),  an  executor  who  allowed  part  of  a  testator's  assets  to 
remain  invested  in  Mexican  bonds  for  a  year  and  seven  months 
after  the  testator's  death,  and  eventually  sold  the  bonds  at  a 

(p)  &eo  also  ai>tc, -p.  Ii42;  Bowley  L.  J. ;  ScuUhorpe  v.  Tipper,  L.  E. 

V.  Adams,  4  Mylne  &  Cr.  496,  and  13    Eq.    232  ;    Broion  v.    Gellatly, 

Eu'jldon  v.  Kingston,  8  Ves.  466,  L.  E.  2  Ch.  751,  759. 

467;  Att,-Om.  v.  Iligham,  2  Y.  &  (r)  Hughes  v.  Emijson,  22  Beav. 

Coll.  C.  C.  634.     The  money,  when  181,    183,    _per    Eomilly,    M.    E. ; 

crillofl  in,  should  be  invested  in  the  Marsden  v.  Kent,  o  C.  D.  598 ;  Be 

throo  j.er  cents,  or  other  authori7X'd  Chapman,  [1896]  2  Ch.   763,  782; 

fund,  if  there  is  no  present  occasion  Brown  v.  Gellatly,   ubi  supra. 

for  it :  Howe  v.  Lord  Dartmouth,  7  (s)  22  Beav.  181. 

Ves.  149,  150.     This  seems  a  suf-  [t)  2  Euss.  &  M.  710. 

ficient   answer  to  the    inquiry  of  (rt)  See   Johnson   v.    Newton,    11 

Lord  Canidfji  in  Orr  v.  Newton,  2  Hare,  168,  169. 

Cox,  276.  (x)  Bullock  v.  Wheatley,   1   CoU. 

(7)  (iragl/urii   v.  <'t<irkson,  L.  E.  130. 

3  Ch.    605,    G06,  per   Page-Wood,  {y)  1  Mylne  &  Cr.  80. 
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lower  price  than  might  have  been  obtained  by  a  sale  at  an 
earlier  period,  but  who  appeared  to  have  acted  throughout  with 
diligence  and  good  faith,  was  held,  by  Sir  C.  0.  Pepys,  M.  E,., 
under  the  circumstances,  not  to  be  liable  for  the  loss  consequent 
on  his  not  having  sold  them  sooner  :  And  his  Honour  further 
held,  that  a  difference  of  opinion  between  two  executors,  as  to 
the  propriety  of  converting  the  assets  at  a  particular  period, 
followed  by  a  demand  made  by  one  of  them  upon  the  other 
to  concur  in  effecting  an  immediate  conversion,  does  not  deprive 
the  latter  of  the  right  to  exercise  his  own  discretion,  or  render 
him  liable  for  the  loss  that  may  arise  from  the  delay  consequent 
on  his  declining  to  comply  with  the  demand  (s) .  This  case  was 
followed  in  the  case  of  Marsden  v.  Kod  (a),  in  which  the  Court 
held  that  where  the  executors  had  acted  in  the  honest  exercise 
of  their  discretion  as  to  the  time  of  selling  property  of  a  very 
uncertain  and  speculative  character,  they  ought  not  to  be  made 
personally  responsible  for  the  loss  arising  from  their  not  having 
sold  within  the  twelvemonth.  And  in  Be  CJiajmian  (b)  it  was 
held  by  the  Court  of  Appeal  that  there  was  no  rule  that  executors 
and  trustees  retaining  a  security  authorized  by  their  trust  are 
liable  to  make  good  a  loss  sustained  thi-ough  the  fall  in  value  of 
the  security,  provided  that  in  so  doing  they  have  acted  honestly 
and  prudently,  in  the  belief  that  they  have  taken  the  best  course 
for  all  parties  interested  in  the  trust  estate. 

Executors  acting   under  a  Will   by  which    aii  ahsohtte  dis-  Where  execu- 
cretion  is  given  to  them  to  postpone  the  sale  and  conversion  of  the  abTolute'^dir- 
festafor^s  estate  are  not  bound  by  the  ordinary  rule  above  referred  cretion  to 
to,  viz.,  to  convert  the  property  within  a  year,  even  though  of  testator's 
some  of  the  property  consists  of  shares  in  an  unlimited  com-  ®^*^**^- 
pany,  or  of  a  business  carried  on  by  the  testator,  nor  will  they 
be  liable  in  the  absence  of  mala  fides  for  loss  arising  to  the  estate 
from  the  non-conversion  (r) .     So  too  an  express  power  to  retain 
existing  investments  takes  a  case  out  of  the  rule  as  to  the  con- 
version of  perishable  property  [d). 

It  is  not  the  duty  of  an  executor  to  call  in  money  invested  on 
real  security,  where  no  risk  is  apparent  (e). 

(z)  See  also  East  v.  East,  5  Hare,  See  also  Be  Croivther,  [1895]  2  Ch, 

348.  56;  Re  Pitcairn,  [1896]  2  Ch.  199; 

{a)  5  C.  D.  598.  and  cf.  Re  Smith,  [1896]  1  Ch.  171. 

[b)  [1896]   2   Ch.   163.     And  see  (d)  Gray  v.  Siggers,  15  C.  D.  74, 

Re  Grindey,  [1898]  2  Ch.  593.  (e)  Howe   v.    Lord  Dartmouth,  7 

{c)  Re  Norrington,  13  C.  D.  654.  Yes.  150;  ante,  p.  1122  et  seq.     As 
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Receipt  of 
trust  money 
by  person 
appointed  by 
executor  for 
the  purpose. 


Generally  speaking,  if  an  executor  appoints  another  to 
receive  the  money  of  his  testator,  and  he  receives  it,  it  is  the 
same  thing  as  if  the  executor  himself  had  actually  received 
it,  and  will  be  assets  in  his  hands ;  and,  consequently,  the  im- 
proper appointment  of  another  to  receive,  who  will  not  repay, 
is  a  devastavit  {/).  Thus,  in  a  case  where  the  Will  directed 
that  one  Pistor  should  carry  on  the  business  of  the  testator  to  a 
given  day,  for  the  benefit  of  his  estate,  and  the  executors,  from 
the  confidence  thus  reposed  by  the  testator  in  Pistor,  permitted 
him  to  get  in  debts,  without  anything  appearing  on  the  Will  to 
show  the  testator's  intention  to  that  effect,  the  Court  of 
Exchequer  held,  that  the  executors  must  answer  to  the  residuary 
legatee  for  the  money  so  received  by  their  agent  {(j).  So  where 
trustees  for  sale  sold  the  trust  property  and  placed  the  convey- 
ance executed  by  them  and  having  their  receipt  indorsed,  in  the 
hands  of  a  solicitor,  who  received  and  misapplied  the  piu"chase- 
money,  they  were  held  liable  for  a  breach  of  trust  {h) .  Again, 
where  trustees  left  some  Exchequer  Bills,  in  which  they  had 
properly  invested  trust  money,  in  the  hands  of  a  broker,  they 
were  held  personally  liable  upon  a  misapplication  of  the  bills  by 
the  broker  {i). 

But  with  respect  to  losses  sustained  by  the  failure  of  bankers, 
or  other  persons  into  whose  hands  the  money  of  the  testator  has 
been  deposited  by  the  executor,  the  rule  seems  to  be,  that  where 
the  deposit  was  made  from  necessity,  or  conformably  to  the 
common  usage  of  mankind,  the  executor  will  not  be  responsible 


to  whether  Turnpike  Bonds  are 
real  securities,  see  Bobinson  v. 
liohuison,  1  De  Gex,  M.  &  G.  247, 
and  Cavendish  v.  Cavendish,  30 
C.  D.  227. 

(/)  Jenlcins  v.  PJomhe,  6  Mod. 
0."}. 

{(/)  Pistor  V.  Dixnhar,  1  Anst.  107. 

(//)  (/host  V.  WaUi-r,  9  Beav.  497. 
See  also  linsiork  v.  Fhn/er,  L.  E.  1 
E(i.  20;  Snttnn  v.  Wilders,  L.  R.  12 
Eq.  373  ;  Re  Brier,  26  C.  D.  238.  Tho 
liubilitj'  of  tho  executor,  according 
to  tho  case  of  S/xiijht  v.  daunt,  9 
A.  C.  1,  affinniiig  tho  decision  of 
the  Couii  of  Appeal  reported  in  22 


C.  D.  727,  would  seem  to  depend. 
on  whether  the  defaulting  agent 
was  properly  employed.  If  he  was 
properly  employed  in  the  ordinary 
course  of  business,  the  executor 
would  not  seem,  to  be  liable :  Sutton 
V.  Wilders  {uhi  supra)  would  prob- 
ably be  decided  differently  since 
Speight  v.  Oaunt.  See  |)osf,  p.  1465, 
as  to  the  power  to  appoint  a  solicitor 
as  agent  to  receive  money  under 
sect.  17  of  the  Trustee  Act,  1893. 

{i)  Matthews  v.  Brise,  6  Beav. 
239.  See  also  Roivland  v.  JVither- 
den,  3  Mac.  &  G.  568,  and  Trustee 
Act,  1893,  s.  24  (replacing  22  &  23 
Vict.  c.  35,  s.  31),  post,  p.  1475. 
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for  the  loss  (/r).  So  if  the  executor,  living  in  London,  and 
receiving  money  of  the  testator,  should  remit  to  an  attorney  in 
the  country  to  pay  the  debts  there,  and  the  attorney  becomes 
insolvent,  the  executor  will  not  be  chargeable,  if  the  business 
was  transacted  in  the  ordinary  manner  without  any  circum- 
stance to  show  suspicion  (/).  So  where  executors  employ  an 
auctioneer  to  sell  the  leaseholds,  or  other  portion  of  the  assets, 
who  receives  the  deposit  and  fails  to  pay  it  over,  the  executors 
will  not,  generally  speaking,  be  held  personally  liable  for.  the 
loss  (w).  But  in  Darhe  v.  Martyn  {n),  where  a  testator  died  in 
March,  1823,  and  in  January,  1824,  and  January,  1825,  the 
executors  and  trustees  deposited  part  of  the  assets  in  the  hands 
of  bankers  on  their  notes  carrying  interest ;  and  the  bankers 
failed  in  November,  1825;  Lord  Langdale,  M.  E.,  held,  that 
as  no  necessifij  had  been  shown  for  such  dejws/f,  the  trustees  were 
personally  responsible  for  the  loss  (o) .  So  where  a  trustee 
deposited  a  trust  fund  with  his  bankers,  accompanied  by  an 
order  in  writing  to  invest  the  money  in  consols,  he  was  held 
answerable  for  the  omission  of  the  bankers  to  make  the  invest- 
ment, where  he  made  no  subsequent  inquiry  respecting  it,  until 
about  five  months  afterwards,  when  the  bankers  became  bank- 
rupt {p).  And  if  an  executor  pays  the  money  of  the  testator 
into  a  banker's,  not  on  any  distinct  account,  but  mixing  it  with 
his  oivn  moneij,  it  would  seem  that  the  executor  will  be  answer- 
able for  the  loss  sustained  by  the  failure  of  the  banker  (//).     So, 


{h)  Churchill    v.    Hohson,    1    P. 
Wms.    243 ;    Knight  v.  Lord   Fhj- 
moiith,  3  Atk.  4S0 ;   S.   C,  1  Dick, 
120  ;  Ex  parte  Belchier,  Ambl.  219 
Rowth    V.    Howdl,     3    Ves.    565 
Adams    v.     Claxton,    6   Ves.    226 
Wilks   v.    Groom,    3   Drewr.    584 
Swinfeny.  Sivinfen,  29  Beav.  211 
Johnson  v.  Newton,  11  Hare,  160 
Mendes  v.  GuedaUa,  2  J.  &  H.  259 
Fenwick  v.    Clarke,  31    L.    J.    Ch 
728;  Re  Bird,  L.  R.  16  Eq.  203 
Speight  v.   Gaunt,  9  App.   Cas.   1 
Re  Brier,  26  C.  D.  238. 

(Z)  Bacon  v.  Bacon,  5  Ves.  334, 
335;  Castle  v.  Warland,  32  Beav. 
660;  Re  Lord  de  Clifford's  Estate, 
[1900]  2  Ch.  707. 

(m)  Edmonds  v.   Peah-,   7  Beav. 
W.E. — AOL.  II, 


239.  See  also  Trustee  Act,  1893, 
2^081,  p.  1475. 

(u)  1  Beav.  525. 

(o)  See  also  Rehden  v.  Wesley,  29 
Beav.  213. 

(p)  Challen  Y.  Shij^j^am,  4  Hare, 
555. 

(q)  Wren  v.  Kirton,  11  Ves.  377; 
Fletcher  v.  Walker,  3  Madd.  73; 
Massey  v.  Banner,  4  Madd.  413 ; 
S.  C,  1  Jac.  &  Walk.  241 ;  Rohinson 
V.  Ward,  Ey.  &  Mood.  274  ;  ,S'.  C,  2 
C.  &  P.  59.  See  also  Sal  way  y.  Sal- 
ivay,  2  Euss.  &  M.  215,  in  which  case, 
Lord  Brougham  held(overi'uling  the 
decision  of  Sir  J.  Leach,  M.  E.,  4 
Eus.  60),  that  a  receiver  appointed 
by  the  Court  is  answerable  for  the 
loss  of  moneys  consequent  on  the 
5  B 
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where  an  executor  or  trustee  pays  trust  money  to  his  account  at 
his  bankers,  and  mixes  it  with  his  own  money,  and  afterwards 
draws  out  sums  by  clieque,  the  rule  in  Clautoiia  Case  (>•), 
attributing  the  first  drawings  out  to  the  first  payments  in,  does 
not  apply,  and  the  executor  or  trustee  must  be  taken  to  have 
drawn  out  his  own  money  in  preference  to  the  trust  money  (&•). 
Keviewoflaw  The  whole  of  the  law  on  the  question  of  the  liability  of 
^Gaunt^  ^ ^  executors  and  trustees  for  losses  in  the  management  and  realiza- 
tion of  trust  estates  was  reviewed  in  the  House  of  Lords  in  the 
case  of  Speight  v.  Gau)it{t).  The  general  result  seems  to  be 
this  :  Trustees  are  not  bound  personally  to  transact  such  business 
connected  with  or  arising  out  of  tlie  proper  duties  of  their  trust, 
as  according  to  the  usual  mode  of  conducting  business  of  a  like 
nature  persons  acting  with  reasonable  care  and  prudence  on  their 
own  account  would  ordinarily  conduct  through  mercantile 
agents ;  and  where,  according  to  the  usual  and  regular  course 
of  such  business  {li) ,  moneys  receivable  or  payable  ought  to  pass 
through  the  hands  of  such  mercantile  agents  (.r),  that  course  may 
properly  be  followed  by  trustees,  though  the  moneys  are  trust 
moneys;  and  if  under  such  circumstances,  and  without  any 
other  misconduct  or  default  on  the  part  of  the  trustees,  a  loss 
takes  place  through  any  fraud  or  neglect  of  the  agents  employed, 
the  trustees  are  not  liable  to  make  good  such  loss  {y) .  In  eon- 
failure  of  a  banker  with.  whom,  show  that  the  loss  was  not  at- 
they  have  been  deposited  for  secu-  tributable  to  his  own  default,  but 
rity,  if  the  deposit  be  made  in  such  on  the  persons  seeking  to  charge 
a  way  that  the  receiver  parts  with  him  to  prove  that  it  was :  Re  Brier, 
the  absolute  control  over  the  fimd :  26  C.  D.  238. 
■     This     judgment     was     afterwards  {x)  This   rule   is   subject   to  the 

affii-med  in  Dom.  Proc. :  White  v.  limitation  that  the  agent  must  not 
Baugh,  9  Bligh,  181.  be  employed  out  of  the  ordinary 

(r)  1  Mer.  572.  scope  of  his  business.     It  is  not 

(a)  Re  HaUetVs  Estate,  13  C.  D.  part  of  the  ordinary  business  of  a 
696,  overruling  Brown  v.  Adams,  solicitor  to  choose  a  valuer  for 
L.  R.  4  Ch.  704  ;  Re  Oatway,  [1903]  trustees  intending  to  invest  money 
2  Ch.  356.  on  mortgage :    Fry  v.    Tapso7i,  28 

(0  9  A.  C.  1.  C.  D.  268. 

(»/)  Where  an  executor  or  trustee  {y)  Ex  parte  Bdchier,  Ambl.  218. 

employs  an  agent  to  collect  money  A  trustee  although  remunerated 
undi.T  circumstances  which  make  for  his  services  is  not  liable  for 
Huch  ciri].loyiiiciit  proijor,  and  tlio  loss  occasioned  to  the  trust  estate 
money  collected  is  lost  by  the  by  the  felonious  acts  of  his  servant, 
agent'H  insolvency,  the  burden  of  provided  such  servant  is  properly 
prr)of   is   Tiot  on   the  exoc;itor    to      entrusted  with  the  custodv  of  the 
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formity  with  tliis  doctrine  the  statute  22  &  23  Vict.  c.  35, 
s.  31  (2),  enacted  that  every  instrument  creating  a  trust  shall  be 
deemed  to  contain  a  clause  exonerating  the  trustees  from  liability 
"  for  any  banker,  broker,  or  other  person,  with  whom  any  trust 
moneys  or  securities  may  be  deposited." 

But  neither  this  statute  nor  the  doctrine  of  Ejc  parte 
Belchier  (a)  authorized  a  trustee  to  delegate,  at  his  own  mere 
will  and  pleasure,  the  execution  of  his  trust,  and  the  care  and 
custody  of  the  trust  moneys,  to  strangers,  in  any  ease  in  which 
there  is  no  moral  necessity  from  the  usage  of  mankind  for  the 
employment  of  such  an  agency.  The  cases  of  Roicland  v. 
Witherdcn  (b),  Bostock  v.  Floyer  (r),  and  many  others  show  that 
trustees  bound  to  invest  trust  moneys  in  authorized  securities 
are  jiri/nd  facie  answerable  for  the  proper  care  and  custody  of 
such  trust  moneys,  until  they  are  actually  so  invested ;  and  will 
not  be  exonerated  from  liability  if,  in  the  meantime,  they  leave 
them  in  other  hands,  though  the  hands  of  professional  advisers 
or  agents,  to  whose  assistance,  for  many  purposes  connected  with 
the  trust,  they  may  properly  have  recourse  (cl). 

The  result  of  the  authorities  on  the  subject  of  the  general  General  result 
liability  of  executors  was  thus  stated  by  Lord  Cottenham,  in  the  ^^  authorities 

•^  '^  '  as  to  the 

year  1838,  in  his  judgment  in  the  case  of  Clough  v.  Bond  {e)  :  liability  of 
"  Although  a  personal  representative,  acting  strictly  within  the  ^^^  ^f  assets. 
line  of  his  duty  and  exercising  reasonable  care  and  diligence, 
will  not  be  responsible  for  the  failure  or  depreciation  of  the  fund 
in  which  any  part  of  the  estate  may  be  invested,  or  for  the 
insolvency  or  misconduct  of  any  person  who  may  have  possessed 
it,  yet,  if  that  line  of  duty  be  not  strictly  pursued,  and  any  part 
of  the  property  be  invested  by  such  personal  representative  in 
funds  or  upon  securities  not  authorized,  or  be  put  within  the 
control  of  persons  who  ought  not  to  be  entrusted  with  it,  and  a 
loss  be  thereby  eventually  sustained,  such  personal  representative 
will  be  liable  to  make  it  good,  however  unexpected  the  result, 
however  little  likely  to  arise  from  the  course  adopted,  and  how- 
ever free  such   conduct  may   have   been  from    any  improper 

trust  property,  and  is  selected  and  («)  Ambl.  218.     Cf.  ante,  p.  712. 

employed  without  negligence :  and  {h)  3  Mac.  &  G.  568,  574. 

sembh,  the  liability  of  a  trustee  is  (c)  35  Beav.  603,  606 ;  L.  E.  1 

not  increased  by  the   fact   of  his  Eq.  26. 

being  remunerated  for  his  services:  (cZ)  See  _^jer  Lord  Selborne,  L.  C, 

Johson  v.  Palmer,  [1893]  1  Ch.  71.  in  Speight  v.  Gaunt,  9  A.  0.  1,  5. 

(z)  See  post,  p.  1475.  (e)  3  Mylne  &  Cr.  496. 

5  b2 
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motive  (/).  Thus,  if  he  omit  to  sell  property  when  it  ought  to 
be  sold,  and  it  be  afterwards  lost  without  any  fault  of  his,  he  is 
liable  {g)  ;  or  if  he  leave  money  due  upon  personal  security, 
which,  though  good  at  the  time,  afterwards  fails  (//).  And  the 
case  is  stronger  if  he  be  himself  the  author  of  the  improper 
investment,  as  upon  personal  security,  or  an  unautliorizod  fund. 
Thus  he  is  not  liable  upon  a  proper  investment  in  the  three  per 
cents,  for  loss  occasioned  by  the  fluctuations  of  that  fund  {i), 
but  he  is  for  the  fluctuations  of  any  unauthorized  fund  {k) .  So 
when  the  loss  arises  from  the  dishonesty  or  failure  of  any  one  to 
whom  the  possession  of  part  of  the  estate  has  been  entrusted : 
Necessity,  which  includes  the  regular  course  of  business  in 
administering  the  property,  will,  in  equity,  exonerate  the  per- 
sonal representative :  But,  if  without  such  necessity,  he  be 
instrumental  in  giving  to  the  person  failing  possession  of  any 
part  of  the  property,  he  will  be  liable  although  the  person 
possessing  it  be  a  co-executor  or  co-administrator"  (/). 


(/)  Of  course  if  there  be  fraud 
or  wilful  default  on  the  part  of  the 
executor,  or  he  be  actuated  by  an 
improper  motive,  he  wiU  be  liable 
for  any  loss :  De  Cordova  v.  De 
Cordova,  4  A.  C.  692. 

{g)  PhiUips  V.  PhUUps,  2  Freem. 
11,  ante,  p.  1442;  Fry  v.  Fry,  27 
Beav.  144. 

[h)  Poivell  V.  Evans,  5  Ves.  839  ; 
Tehhs  v.  Carpenter,  1  Madd.  290. 
Or  if  he  fail  to  take  legal  pro- 
ceedings to  enforce  payment  of  the 
trust  funds  if  not  paid  ■within  a 
reasonable  time,  unless  he  has  a 
well-founded  belief  that  such  pro- 
ceedings would  bo  fruitless :  Re 
Brofjden,  38  C.  D.  546 ;  or  if,  even 
on  the  advice  of  a  competent 
solicitor  and  surveyor,  he  invest  on 
a  freehold  security  of  an  improper 
character,  such  as  brickworks, 
tliougli  within  the  terms  of  a 
power  of  iuvfstment  on  real  pro- 
perty :  lie  WhUi'hy,  33  C.  D.  247  ; 
12  A.  C.  727.  See  also  ante, 
pp.  1442,  1457. 

(/)    I'nit   v.     Cranv,    3    Dick,    499, 


note  ;  ante,  p.  1447. 

(A')  Hancoiii  v.  AUen,  2  Dick,  498; 
Howe  V.  Lord  Dartmouth,  7  Ves. 
137  ;  ante,  p.  1448. 

(/)  Langford  V.  Gascoyne,  11  Yea. 
333,  post,  pp.  1469,  1470  ;  Shipbrook 
V.  Lord  Ilinchinbrook,  11  Ves.  252  ; 
16  Ves.  477,  post,  p.  1470;  Under- 
toood  Y.  Stevens,  1  Meriv.  712,  post, 
p.  1476 ;  Styles  v.  Guy,  1  Mac.  & 
G.  422,  post,  p.  1474;  Trutcli  v. 
LampreU,  20  Beav.  116.  The 
following  are  cases  beaiing  on  the 
general  principles  above  stated, 
viz.,  Bacon  v.  Clark,  3  M.  &  Cr. 
294  ;  Loivry  v.  Fulton,  9  Sim.  115  ; 
Munch  V.  CockereJI,  9  Sim.  339;  5 
M.  &  Cr.  178;  Broadhursty.  Balguy, 
1  Y.  &  CoU.  Ch.  C.  16 ;  Booth  v. 
Booth,  1  Beav.  125;  Phillipson  v. 
Gatty,  7  Hare,  516 ;  Byrne  v.  Norcott, 
13  Beav.  336 ;  Garner  v.  Moore,  3 
Drewi".  277  ;  Lander  v.  Weston,  3 
Drewr.  389 ;  ColUnson  v.  Lister, 
20  Beav.  356;  7  De  G.  M.  &  G. 
634;  Gihhms  v.  Taylor,  22  Beav. 
344 ;  Selhy  v.  Boivie,  4  Giff.  300 ; 
(lri£lth  V.  Porter,  25  Beav.  236; 
Fry  V.  Fry,  27  Beav.  144,  146. 
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Modern  legislation  has,  however,  gone  some  little  way  towards 
alleviating  the  burden  of  responsibility  which  was  thrown  on 
executors   and    trustees    by   the   earlier    decisions.     Thus,   by 
sect.  56  of  the  Conveyancing  and  Law  of  Property  Act,  1881  44  &  45  Vict. 
(44  &  45  Yict.  c.  41),  it  is  provided  that : —  Receipt  in  " 

(1.)   "Where  a  solicitor  produces  a  deed,  having  in  the  body  ^*^?^*^'', 

thereof  or  indorsed  thereon  a  receipt  for  consideration  authority  for 
money  or  other  consideration,  the  deed  being  executed,  P'\{™/'°*  *" 
or  the  indorsed  receipt  being  signed,  by  the  person 
entitled  to  give  a  receipt  for  that  consideration,  the 
deed  shall  be  sufficient  authority  to  the  person  liable 
to  pay  or  give  the  same  for  his  paying  or  gi"\"ing  the 
same  to  the  solicitor,  without  the  solicitor  producing 
any  separate  or  other  direction  or  authority  in  that 
behalf  from  the  person  who  executed  or  signed  the 
deed  or  receipt." 
(2.)  "  This  section  applies  only  in  cases  where  consideration 
is  to  be  paid  or  given  after  the  commencement  of  this 
Act." 
And  by  sect.  17  of  the  Trustee  Act,  1893  (56  &  57  Yict.  56  &  57  Vict. 
c.  53),  rei:)lacing  sect.  2  of  the  Trustee  Act,  1888  (51  &  52  Yict.  Receipt' of ' 
c.  59),  it  is  provided  that :—  ™o^cy  by 

'-  .  .  1      1  •  solicitor  as 

(1.)  "  A  trustee  {ni)  may  appoint  a  solicitor  to  be  his  agent  to  agent, 
receive  and  give  a  discharge  for  any  money  or  valuable 
consideration  or  property  receivable  by  the  trustee 
under  the  trust,  by  permitting  the  solicitor  to  have 
the  custody  of,  and  to  produce,  a  deed  containing  any 
such  receipt  as  is  referred  to  in  section  fifty-six  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  ;  and 
a  trustee  shall  not  be  chargeable  with  breach  of  trust 
by  reason  only  of  his  having  made  or  concurred  in 
making  any  such  appointment ;  and  the  producing  of 
any  such  deed  by  the  solicitor  shall  have  the  same 
validity  and  effect  under  the  said  section  as  if  the 
person  appointing  the  solicitor  had  not  been  a 
trustee  {n). 

(2.)  "  A  trustee  may  appoint  a  banker  or  solicitor  to  be  his 
agent  to  receive  and  give  a  discharge  for  any  money 

(to)  Whicli  in  this  Act  by  sect.  50  (n)  See  Wolst.    Conv.  Acts,  8tli 

includee   an   executor  or  adminis-      edit.  p.  226 ;  Be  Hetling  and  Mtrton, 
trator.  [1893]  3  Cli.  269. 
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payable  to  the  trustee  under  or  by  virtue  of  a  policy 
of  assurance,  by  permitting  the  banker  or  solicitor  to 
have  the  custody  of,  and  to  produce,  the  policy  of  assur- 
ance, with  a  receipt  signed  by  the  trustee,  and  a  trustee 
shall  not  be  chargeable  with  a  breach  of  trust  by 
reason  only  of  his  having  made  or  concurred  in 
making  any  such  appointment. 

(3.)  "  Nothing  in  this  section  shall  exempt  a  trustee  from 
any  liability  which  he  would  have  incurred  if  this  Act 
had  not  passed,  in  case  he  permits  any  such  money, 
valuable  consideration,  or  propei-ty  to  remain  in  the 
hands  or  under  the  control  of  the  banker  or  solicitor 
for  a  period  longer  than  is  reasonably  necessary  (o)  to 
enable  the  banker  or  solicitor  (as  the  case  may  be)  to  -^ 
pay  or  transfer  the  same  to  the  trustee. 

(4.)  "  This  section  applies  only  where  the  money  or  valuable 
consideration  or  property  is  received  after  the  24th  day 
of  December,  1888. 

(5.)  "  Nothing  in  this  section  shall  authorize  a  trustee  to  do 

anything  which  he  is  in  express  terms  forbidden  to  do, 

or  to  omit  anything  which  he  is  in   express  terms 

directed  to  do,  by  the  instrument  creating  the  trust." 

59  &  60  Vict.        By  sect.  3  of  the  Judicial  Trustees  Act,  1896  (59  &  60  Vict. 

Protection  of    '^'  3^)'  i^  is  enacted  as  follows  :— 

(1.)  "If  it  appears  to  the  Court  that  a  trustee  (/;),  whether 
appoinfcd  under  this  Act  or  not,  is  or  may  be  personally 
liable  for  any  breach  of  trust,  whether  the  transaction 
alleged  to  be  a  breach  of  trust  occurred  before  or  after 
the  passing  of  this  Act,  but  has  acted  honestly  and 
reasonably,  and  ought  fairly  to  be  excused  for  the 
breach  of  trust  and  for  omitting  to  obtain  the  directions 
of  the  Coui't  in  the  matter  in  which  he  committed  such 
breach,  then  the  Court  may  relieve  the  trustee  either 
wholly  or  partly  from  personal  liability  for  the  same. 

(2.)  "  This  section  shall  come  into  operation  at  the  passing  of 
this  Act." 


trustees  in 
cases  of 
breach  of 
trust. 


(<;)  Wipnan.  v.  I'atersoti,  [1900] 
A.  C.  271. 

{j>)  ]{y  Hcct.  1  (2)  of  the  Act,  tho 
adminiHtriition  of  tho  property  of  a 
deceased  person,  whether  a  testator 


or  intestate,  shall  be  a  trust,  and 
the  executor  or  administrator  a 
trustee,  •within  the  meaning  of  this 
Act;  See  Re  Ratdiff,  [1898]  2  Ch. 
352. 
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No  general  rules  or  principles  can  be  laid  down  as  tliose  to  be 
acted  on  in  carrying  out  this  section :  each  case  depends  on  its 
own  circumstances.  But  the  trustee  must  be  shown  to  have 
acted  reasonably  as  well  as  honestly  {q) . 

The  onus  is  on  a  trustee  who  applies  for  relief  under  the 
section  to  prove  that  he  has  satisfied  its  requirements.  One 
test  in  the  case  of  a  trustee  lending  trust  moneys  may  be 
whether  he  would  have  acted  in  the  same  way  if  the  money  had 
been  his  own.  Prima,  facie,  the  provisions  of  the  Trustee.  Act, 
1893,  s.  8,  constitute  a  reasonable  standard  by  which  his  conduct 
in  such  matters  may  be  judged  (r). 

The  section  applies  to  the  case  of  an  executor  who  has  com- 
mitted a  dcrastavit,  but  in  construing  "the  section,  the  Court  is 
bound  to  remember  the  provisions  of  22  &  23  Yict.  c.  35,  s.  29, 
and  to  see  that  there  has  been  no  undue  delay  in  advertising  for 
claims  (s). 

The  section  is  not  confined  to  cases  of  breach  of  trust,  but 
applies  to  an  action  for  a  common  account  {t). 

Sembk,  the  statute  does  not  by  implication  confer  jurisdiction 
on  the  Court  to  exercise  by  anticipation  the  authority  thereby 
conferred  upon  it,  so  as  to  excuse  a  breach  of  trust  which  is  only 
contemplated  (m). 

A.  devastavit  by  one  of  two  executors  or  administrators  will  In  what  case 
not  charge  his  companion  {x),  provided  he  has  not  intentionally  liableTor  the^ 
or  otherwise  contributed  to  it :    For  the  testator's  having  mis-  ^^j^'^s/^^'^t 
placed  his  confidence  in  one  shall  not  operate  to  the  prejudice  executor, 
of  the  other  {y). 

Hence,  an  executor  will  not,  under  ordinary  circumstances, 
be  responsible  for  the  assets  come  to  the  hands  of  his  co- 
executor  (s) .     Hence,  also,  the  circumstances  that  one  of  two 


{q)  Re  Turner,  [1897]  1  Ch.  536;  CJiffonVs  Estate,  [1900]  2  Ch.  707, 

Re  Lord  cJe  Clifford's  Estate,  [1900]  716. 

2  Ch.  707.     Where  trustees,  erro-  («)  Re   ToIIemache,   [1903]   1  Ch. 

neously  assuming  they  had  a  power  4o7,  466. 

of  sale,  made  an  otherwise  proper  (a-)  Wentworth,    Off.    Ex.    306, 

sale  of  settled  leaseholds,  they  were  14th  edit.;   A7wn.,  Dyer,  210,  a; 

relieved  under  this  section :  Perrins  Ilargthorpe  v.  MiUforth,  Cro.  Eliz. 

v.    BelJamij,    [1898]    2    Ch.    521;  318;     Williams  v.  Nixon,  2  Beav. 

[1899]  1  Ch.  797.  472. 

(r)  Re  Stuart,  [1897]  2  Ch.  583.  (y)  Cro.  Eliz.  319. 

(a)  Re  Kay,  [1897]  2  Ch.  518.  (z)  Cro.  Elia.  319  ;    Littlehales  v. 

(<)  Re  Kay,   supra ;   Re  Lord  de  Oascoyne,   3  Bro.  Chanc.  Cas.  74  ; 
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executors  had  notice  of  tlie  existence  of  a  debt  of  superior 
degree,  which  he  concealed  from  his  co-executor,  did  not  affect 
the  latter,  so  as  to  make  him  guilty  of  a  devaHtavit  by  paying 
an  inferior  debt  {a)  ;  though,  perhaps,  if  notice  to  one  executor 
•were  proved,  and  nothing  more  appeared,  it  would  have  been 
presumed  that  he  communicated  it  to  his  co-executor  (Jj). 

But  where  an  executor,  possessing  assets  of  his  testator,  hands 
over  those  assets  to  a  co-executor,  and  they  are  misapplied  by 
that  co-executor,  there  the  executor,  who  so  hands  them  over, 
will  be  answerable  for  their  misapplication,  unless  he  can  show 
a  good  reason  for  having  so  acted  (c). 

The  rule  may,  perhaps,  be  stated  to  be,  that  where,  by  any 
act  done  by  one  executor,  any  part  of  the  representative  estate 
comes  to  the  hands  of  his  co-executor,  the  former  will  be 
answerable  for  the  latter,  in  the  same  manner  as  he  would  have 
been  for  a  stranger,  whom  he  had  entrusted  to  receive  it  {d) . 
Accordingly,  although  the  appointment  of  one  of  several 
trustees  to  manage  the  property  would  not  per  se  make  the  other 
trustees  responsible  for  his  acts,  yet  it  would  make  the  trustee 
so  appointed  the  agent  of  the  other  trustees  for  those  purposes, 
and  render  them  responsible  for  his  acts,  so  far  as  they  would 
have  been  responsible  for  the  acts  or  receipts  of  a  stranger  (e) . 


Williams   v.    Nixon,  2  Beav.  472 ;  The  executor  so  employed  handed 

J)ix  V.  Burford,  19  Beav.  -112,  by  over  the  price  of  the  estate  to  the 

Eomilly,  M.  E.     See  post,  p.  1596,  co-executor,  who  afterwards  mis- 

aS  to  a  finding  by  a  jury  upon  a  applied  it :    And  Sir  John  Leach, 

l')leaof^j?e;(e«(/?u«?i?'sfrov(Y by  several  M.  R.,  held,  that  although,  by  the 

executors,  that  one  only  had  assets.  Will  of  the  testator,  the  price   of 

See  also  Trustee  Act,  1893,  s.  24,  the  estate,  when  sold,  was   to  be 

post,  p.  1475.  considered  as  j^art  of  his  personal 

(«)  Hawkins  v.  r>i.iy,  Ambl.  162.  estate,  yet  the  executor,  so  handing 

(i)  Ihid.     See  Tirnson  v.  Rams-  it  over,  was  not  accountable  for  the 

ioWo?/i,  2 Keen,  35  ;  Smithy.  Smith,  misapplication  of  it;  inasmuch  as 

2  Cr.   &  M.  2.31;  Mmx  v.  BtU,  1  he  had  no  legal  right  to  retain  it : 

Hare,  73,  for  it  was  in  his  hands,  not  as  exe- 

(c)  Townsend    \.    Barber,    Dick,  cutor,  but  simply  as  agent  of  his 

350;     Macpliersoii    v.    Macplterson,  co-executor,  who  alone  had  power 

1  Macq.  U.  of  L.  213.     However,  to  sell  the  estate  and  to  receive  the 

in  tho  case  of  JJuris  v.  Spurlimi,  j^rice  of  it. 

1  RuHs.  &  M.  6G,  an  executor  was  ((/)  See  Mr.  Cox's  note  to  C'A«rcAt7Z 

o!ni)l()ycd  ])y  his  co-oxecutor  as  his  v.    J/obson,    1    P.   Wms.    241,    and 

agent  to  sell  an  estate  which,  under  Lord  Thurlow's  judgment  in  Sadler 

tho  "Will  of  tho  tcstiitor,  the  co-  v.  Ilobhs,  2  Bro.  C.  C.  117. 
executor  ulono  had  power  to  soil :  {(■)  Home  v.  Priugle,  8  CI.  &  F. 
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But  if  an  executor  is  merely  passive,  by  not  obstructing  his 
co-executor  from  getting  the  assets  into  his  possession,  the  former 
is  not  necessarily  responsible  (,/').  If,  however,  tlie  one,  in  any 
way,  contributes  to  enable  the  other  to  obtain  possession,  he  is 
answerable,  notwithstanding  his  motive  be  innocent,  unless  he 
can  assign  a  sufficient  excuse  (r/).  Thus,  in  the  case  of  several 
executors,  if,  by  agreement  among  themselves,  one  is  to  receive 
and  intermeddle  with  such  part  of  the  estate,  and  another  with 
such  a  part,  each  of  them  will  be  cliargeable  for  the  whole ; 
because  the  receipts  of  each  are  pm-suant  to  the  agreement  made 
between  them  (//).  So  where  A.,  B.,  C,  D.  and  E.  (the  two 
latter  being  married  women)  took  out  administration  to  an 
intestate,  and  afterwards  appointed  C.  to  be  the  acting  adminis- 
trator, and  directed  the  creditors  to  pay  their  debts  to  him :  and 
0.  became  insolvent ;  it  was  held  that  A.,  B.  and  the  husbands 
of  D.  and  E.,  were  responsible  for  C.'s  receipts  (/).  So  where  a 
man  made  several  executors,  who  all  joined  in  the  sale  of  the 
testator's  goods,  but  one  only  received  the  money,  and  he 
became  insolvent;  it  was  held  that  they  should  all  be 
charged  {k). 


264,  268.  See  also  TopUs  v.  Hurrell, 
19  Beav.  423,  where  the  rule  here 
stated  was  adopted  by  Eomilly, 
M.  E.  See  also  Candhr  y.  Tilldt, 
22  Beav.  263 ;  Cowell  v.  Gatcombe, 
27  Beav.  568 ;  Ingle  v.  Partridge, 
32  Beav.  661.  It  was  held  by  the 
Court  of  Appeal  in  lie  Ousquoiyne, 
[1894]  1  Ch.  470,  that  the  proposi- 
tion in  Candler  v.  TiUett,  supra, 
that  an  executor  who  does  an  act 
by  which  his  co-executor  obtains 
sole  possession  of  a  part  of  the 
testator's  estate  is  liable  for  the 
co-executor's  misapjjlication  of  it, 
must  be  read  ' '  who  unnecessarily 
does  an  act."  Such  an  act  is  not 
"unnecessary"  if  it  is  done  in  the 
regular  course  of  business  in  ad- 
ministering the  property. 

(/)  LaiKjford  v.  Gascoyne,  11  Ves. 
335;  Candler  v.  Tillett,  22  Beav. 
257.  This,  it  would  seem,  applies 
only  to   cases  where  the  question 


arises  xmder  a  decree  for  the  common 
accounts,  and  not  under  a  special 
charge  against  the  executor  for 
wdful  neglect  and  default :  Terrell 
V.  Mathew,  1  M.  &  G.  433,  note  («). 
See  also  the  remarks  of  the  reporters 
of  that  case,  ihid.  He  would  clearly 
be  liable  if  he  stood  by  and  saw  his 
co-executor  commit  a  breach  of 
duty.  See  the  cases  cited  pad, 
pp.  1473,  1474. 

((/)  Langford  v.  Gascoyne,  11  Ves. 
335  ;  Hewett  v.  Foster,  6  Beav.  259 ; 
Broadhurst  v.  Balguy,  1  Y.  &  C. 
C.  C.  16.     See  also  note  ((/),  supra. 

{h)  Gill  V.  Att.-Gen.,  Hardr.  314 ; 
cf.  Lewis  V.  Nobbs,  8  C.  I).  591; 
Moses  V.  Levi,  3  Y.  &  C.  C.  C. 
359. 

{i)  Lees  v.  Sanderson,  4  Sim.  82. 

(A-)  Apdyn  v.  Brewer,  Prec.  Chan. 
173 ;  Burrows  v.  Walls,  5  De  G.  M. 
&  G.  233. 
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Accordingly,  an  executor,  having  a  fund  standing  in  the  joint 
names  of  himself  and  another,  cannot,  upon  the  mere  representa- 
tion of  the  co-executor  be  justified  in  doing,  without  further 
inquiry,  an  act  that  is  an  exercise  of  power  over  tliat  fund :  the 
act  must  he  necessary  for  the  purposes  of  the  Will,  and  he  has 
the  duty  imposed  upon  him  of  exercising  at  least  ordinary  and 
reasonable  diligence  to  inquire  whether  the  representation  of  the 
co-executor  is  true  (/). 

If  an  executor  has  been  dealing  with  the  assets  for  a  con- 
siderable time,  much  beyond  that  period  in  which,  according  to 
the  ordinary  course,  the  debts  would  be  paid,  and  he  applies  to 
the  other  executor  to  have  a  fund  put  into  his  hands  exclusively, 
and  the  other  does  inquire,  and  satisfies  himself  that  there  are 
debts  unpaid,  and  the  real  purpose  of  the  executor  making  the 
application  was  to  apply  the  fund  to  the  discharge  of  debts  ; 
and  if  it  turns  out  afterwards,  that  he  had  in  his  own  hands  a 
fund  sufficient  for  the  payment  of  those  debts,  and  therefore 
the  application  of  the  other  fund  to  that  purpose  was  unneces- 
sary, and  that  fund  was  not  in  fact  devoted  to  the  purpose  for 
which  it  was  provided,  it  would  be  impossible  for  the  executor, 
who  parted  with  it,  to  discharge  himself  :  He  would  be  subject 
to  the  imputation  of  negligence,  as  having  been  too  easy  with 
his  co-executor ;  too  remiss  in  not  asking  how  he  had  been 
dealing  with  the  assets  in  his  hands.  It  was  accordingly  held 
by  Lord  Eldon,  in  Shiphrook  v.  Lord  Ilirchinbrook  {»i),  that 
where  executors  joined  in  a  transfer  of  stock,  vested  in  the  name 
of  all  the  executors,  to  a  co-executor,  upon  his  groundless  repre- 
sentation that  it  was  required  for  debts,  the  executors  were 
answerable  for  the  whole  of  the  produce  of  the  stock  which  they 
could  not  prove  to  have  been  applied  by  the  co-executor  to  the 
payment  of  debts  of  the  testator  :  But  his  Lordship  further 
held,  that  they  were  not  liable  so  far  as  they  could  prove  the 
application  to  that  purpose,  although  he  possessed  other  funds, 
part  of  the  assets,  not  through  them,  which  funds  he  wasted. 
Again,  in   Lai/r/Jbrd  v.   Gascoijne  {n),  it   appeared  from   the 

(/)  Hliijihrao/,-   V.    Lord   Ilinchin-  2  Johns.  &  H.   259;    Chambers  v. 

hrook,   11  Ve«.   25-1;   16  Vcs.  477;  Mfnchin,  7  Ves.  186;  Uiidertvood  v. 

JIniftt    V.    Fimtir,    6    Bnav.    259;  SUcens,  \  Meriv.  713;    Williams  y. 

Jiroudhnrst  v.  l'»il<jiiij,   1  Y.  k  Cull.  Nixon,    2    Boav.    472 ;     Hewdt    v. 

Ch.  C.  10.  Fostvr,  6  Beav.  259;   Broadhurstx. 

(to)  11  Vos.  252;   ,S'.  C,  10  Ves.  Bahpiy,  1  Y.  &  Coll.  Ch.  C.  16. 

477.     Soo  also  Mmdes  v.  (tiicdnlla,  [„)  1 1  Vc.?.  33-'3. 
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aflfidavit  of  a  witness,  that  on  tlie  day  after  the  testator's  funeral, 
his  three  executors,  Grascoyne,  SpuiTell  and  Lambert,  met  at  his 
house,  and  his  widow,  being  present,  left  the  room  to  fetch  a 
bag  of  money  :  Upon  her  return  with  it,  she  asked  the  witness 
to  which  of  the  executors  she  should  deliver  it ;  and  the  witness 
not  then  having  a  good  opinion  of  Gascoyne's  circumstances, 
advised  her  to  give  it  to  Spurrell ;  upon  which  she  passed  by 
Gascoyne  and  Lambert,  who  were  sitting  near  the  door,  and 
gave  the  bag  into  the  hands  of  Spurrell,  who  counted  the  money 
over,  and  then  delivered  it  into  the  hands  of  Gascoyne  :  The 
witness  further  stated,  that  at  the  time  Gascoyne  was  not  reputed 
to  be  in  good  circumstances  :  And  Sir  Wm.  Grant  held,  that 
the  money  must  be  considered  to  have  been  so  far  in  the  hands 
of  Spurrell,  that  he  was  answerable  for  what  afterwards  became 
of  it ;  but  that  as  to  the  other  executor,  Lambert,  it  was  impos- 
sible to  charge  him :  for  that  he  had  neither  done  nor  said 
anything  that  in  any  degree  contributed  to  the  loss  of  the 
money,  or  to  its  getting  into  the  hands  of  Gascoyne-:  And  his 
Honour  observed,  that  it  was  not  incumbent  upon  one  executor 
by  force  to  prevent  the  money  getting  into  the  hands  of  another. 

So  in  Moses  v.  Led  (o),  a  testatrix  bequeathed  the  residue 
of  her  property  to  certain  persons,  some  of  whom  lived  in  the 
west  of  England,  and  others  in  Norfolk,  and  she  appointed 
two  persons  to  be  executors,  one  of  whom  lived  at  Clifton,  and 
the  other  at  Diss  :  The  executors  having  paid  all  the  debts  and 
specific  legacies  of  the  testatrix,  entered  into  an  arrangement  by 
which  the  Clifton  executor  was  to  pay  the  residuary  legatees  in 
the  west  of  England,  and  the  Diss  executor  those  in  Norfolk ; 
and  the  residuary  funds  were  apportioned  between  them  for 
that  purpose  :  The  Diss  executor  made  default  in  payment  of 
one  of  the  legatees  in  that  neighbourhood  :  And  Alderson,  B., 
held  that  the  other  executor  was  responsible  for  the  default. 

But  if  one  executor  places  the  property  of  the  testator  in 
the  hands  of  the  other,  who  happens  to  be  a  banker,  or  in  such 
a  situation  that  the  act  is  not  imprudent,  the  executor  so 
depositing  shall  not  be  charged  in  case  of  a  loss  ;  for  if  he  had 
been  a  sole  executor,  and  had,  under  the  same  circumstances, 
placed  the  money  in  a  banker's  hands,  he  would  not  have  been 
liable  (|j).     So  if  an  executor  in  the  country  executes  a  power 

(o)  3  Younge"  &  Coll.   359.     See  ( p)  Churchill    v.    Hobson,    1    P. 

also  Lewis  v.  Nohhs,  8  C.  D.  591.  Wms.  241  ;    Cha)7ilers  y.  Minchin, 


1472 


Of  the  Liahilitjj  of  an  Executor.     [Pt.  iv.  Bk.  ii. 


One  executor 
not  answer- 
able for 
receipt  of  the 
other  merely 
by  taking 
probate,  &c. 


of  attorney  to  a  co-executor  in  town  for  the  purpose  of  changing 
a  fund  of  the  testator,  as  the  Coui-t  would  order  it  to  be  changed, 
as  from  the  long  annuities  to  three  per  cents.,  the  act  is  jiistifi- 
able,  being  for  a  purpose  belonging  to  the  administration  of 
assets  ;  but  not  to  change  it  to  an  unauthorized  investment  {q). 
So  in  Bacon  v.  Bacon  {>•),  where  an  executor  living  in  London, 
paid  money  to  his  co-executor,  who  had  been  the  confidential 
agent  and  attorney  of  the  testator,  for  the  purpose  of  paying 
debts  in  the  country  where  he  resided,  and  the  money  was  lost 
by  his  insolvency.  Lord  Loughborough  held,  that  the  executor, 
who  had  paid  the  money  under  such  circumstances,  should  not 
be  charged  with  the  loss  (s). 

Again,  it  has  been  held,  that  one  executor  is  not  answerable 
for  the  receij^t  of  the  other,  merely  by  taking  probate,  per- 
mitting the  other  to  possess  the  assets,  and  joining  in  acts 
necessary  to  enable  him  to  administer  {t)  :  Accordingly,  where 
a  bill  of  exchange  was  remitted  to  two  agents,  payable  to  them 
personally,  who,  on  the  death  of  the  principal,  became  his 
executors,  Lord  Alvanley  held,  that  the  mere  indorsement  of 


7  Ves.  198.  See  also  Att.-Gen.  v. 
rumdeU,  MS.  Eep.  21  Vin.  Abr. 
534,  tit.  Trust. ;  (N.  a.)  pi.  9.  As 
to  delegation,  see  ante,  p.  1460.  See 
also  ante,  pp.  712,  1426. 

[q)  Chambers  v.  Minchin,  7  Ves. 
193,  by  Lord  Eldon.  See  ante, 
p.  1462. 

(r)  5  Ves.  331. 

(s)  This  decision  was  approved 
of  by  Lord  Eldon,  in  Chambers  v. 
Minchin,  7  Ves.  193.  See  Davis  v. 
HpurliiKj,  1  Euss.  &  M.  66,  where 
Sir  John  Leach,  M.  R.,  intimates, 
that  an  executor,  handing  over 
assets  to  his  co-executor  for  the 
express  pajnnent  of  a  particular 
debt,  will  not  bo  answerable  for 
their  misapplication.  See  also 
Cndlr  V.  Wnrland,  32  Beav.  660; 
but  in  Ilanbury  v.  KirMand,  3 
Sim.  265,  on  a  man'iago,  a  sum  of 
8t<jck  was  settled  for  the  separate 
use  of  the  wife  for  life,  remainder 
for  the  husband  for  life,  remainder 
for  their  diildrcn,  with  power  to 


change  securities  with  consent  of 
the  wife :  The  dividends  on  the 
stock  being  reduced,  one  of  the 
trustees,  in  whom  the  husband 
and  wife  principally  confided,  and 
who,  with  his  partners,  was  their 
solicitor,  informed  his  co-trustees 
that  he  had  an  opportunity  of  in- 
vesting the  property  in  a  mort- 
gage at  5  per  cent.,  and,  with  the 
consent  of  the  husband  and  wife, 
requested  his  co-ti'ustees  to  execute 
a  power  of  attorney  to  enable  him 
to  sell  the  stock :  The  co-trustees, 
without  inquiring  into  the  matter, 
complied :  The  trustee  sold  the 
stock  and  absconded  :  And  Sir  L. 
Shadwell,  V.-C,  held  that  the  co- 
trustees were  liable.  See  also 
accord.  Broadhurst  v.  Bahjuy,  1 
Y.  &  Coll.  Ch.  C.  16;  Trutch  v. 
LampreJl,  20  Beav.  116. 

{t)  llovey  V.  Blakeman,  4  Ves. 
596.  But  see  ante,  p.  1469,  note  (/), 
and  Styles  v.  Ouy,  1  Mac.  &  G.  422, 
considered,  fosi,  p.  1474. 
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one,  after  they  were  executors,  in  order  to  enable  the  other  to 
receive  the  money,  was  not  sufficient  to  cliarge  him  who  did 
not  receive  it  {u) .  So  it  was  laid  down  by  Lord  Redesdale  in 
Joi/  V.  Campbell  (x),  that  if  an  executor,  living  in  London, 
remits  money  to  his  co-executor  to  pay  debts  in  Suffolk,  "he  is 
considered  to  do  this  of  necessity  :  he  could  not  transact  business 
without  trusting  some  persons,  and  it  would  be  impossible  for 
him  to  discharge  his  duty,  if  he  is  made  responsible  where  he 
remitted  to  a  person  to  whom  he  would  have  given  credit,  .and 
would  in  his  own  business  have  remitted  money  in  the  same 
way :  It  would  be  the  same,  were  one  executor  in  India,  and 
another  in  England,  the  assets  being  in  India,  but  to  be  applied 
in  England ;  there  the  co-executor  is  appointed  for  the  purpose 
of  carrying  on  such  transactions  ;  and  the  executor  is  not 
responsible  ;  for  he  must  remit  to  somebody,  and  he  cannot  be 
wrong  if  he  remits  to  the  person  in  whom  the  testator  himself 
reposed  confidence  "  {//). 

But  the  rule,  it  should  seem,  was  different  at  law  prior  to  the 
Judicature  Act:  Thus,  in  Crosse  v.  Smith  (z),  it  was  held,  that 
an  executor  administering,  having  once  received  money,  assets 
of  his  testator,  could  not  discharge  himself,  under  a  plea  of 
plene  administravit  to  an  action  by  a  bond  creditor,  by  showing 
that  he  paid  the  money  over  to  his  co-executor,  even  for  the 
purpose  of  satisfying  the  bond  creditor,  who  had  applied  for 
payment  to  such  co-executor,  if  the  co-executor  afterwards  mis- 
applied the  money  by  retaining  it  to  satisfy  his  own  simple 
contract  debt.  Now,  however,  the  rule  at  law  as  well  as  in 
equity,  is  that  the  executor  stands  in  the  position  of  a 
gratuitous  bailee,  and,  therefore,  cannot  be  charged  without 
some  wilful  default  {a). 

It  may  here  be  mentioned  that  by  the  established  rules  of  Liability  of 
Courts  of  Equity,  it  is  the  duty  of  all  executors  to  watch  over,  executor  who 

stands  by  {md 

(m)  Hovey   v.    Blaise  man,  4  Ves.  the  like,  it  does  not  mean  that,  but 

608,  609.  it  is   an  additional  reason  that   a 

[x)  1  Sch.  &  Lef.  341.  man  who  was  in  good  credit  at  the 

{y)  In  Speight  y.  Gaunt,  22  CD.  time  was  actually  named  as  exe- 

727,  744,  Jessel,  M.  E.,  commenting  cutor  by  the  testator." 

on  this  case  says :  ' '  That  is  a  mere  (z)  7  East,  246. 

question  of  selecting  an  agent.     Of  (a)  Job    v.    Job,    6    C.    D.    562, 

course,    although   the   testator   re-  explained   in    Meyer  v.  Murray,  8 

posed  confidence  in  him  something  C.    D.    424  ;     Judic.     Act,    1873, 

else  might  hapjjen  afterwards,  the  sect.    25,    sub-s.    11.      See     ante, 

man  might  become  insolvent,    or  pp.  1291,  1444. 
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Bees  a  breach  and,  if  necessarj,  to  correct  the  conduct  of  each  other ;  and  that 
^ttS  byXs  an  executor  as  well  as  a  trustee,  who  stands  by  and  sees  a  breach 
co-trustee:  ^f  ^^^g^  committed  by  his  co-trustee,  becomes  responsible  for 
that  breach  of  trust  \b).  Accordingly  in  Booth  v.  Booth  (c), 
where  a  testator  bequeathed  to  his  partner  and  to  one  Batkin 
his  personal  estate,  upon  trust  to  invest  the  same,  for  the  benefit 
of  his  wife  and  children,  and  both  the  executors  proved  the 
Will,  but  the  surviving  partner  retained  the  testator's  monies  in 
the  trade,  and  lost  them,  Lord  Langdale,  M.  E.,  held,  that - 
Batkin,  who  took  no  active  part  in  the  trusts,  but  was  cognizant 
of  the  breach  of  trust,  and  took  no  proceedings  to  prevent  it, 
was  responsible  for  the  consequences  of  the  breach  of  trust.  So, 
in  Lincoln  v.  Wr'njld  (d),  two  executors,  who  permitted  their 
co-executor  to  retain  in  liis  hands  the  ascertained  residue,  were 
held  by  the  same  learned  Judge  to  be  liable  for  a  breach  of 
trust.  Again,  in  Sti/les  v.  Gui/  (c),  where  two  out  of  three 
executors,  with  the  knowledge  that  there  were  unsettled 
accounts  subsisting  at  the  testator's  death  between  him  and 
their  co-executor,  on  taking  which  they  had  reason  to  believe 
that  the  latter  would  be  found  to  be  considerably  indebted  to  the 
estate,  took  no  effectual  measures  to  compel  him  to  account  and 
pay  or  secure  the  balance  for  several  years,  at  the  end  of  which 
he  became  bankrupt.  Lord  Cottenham  held,  that  the  solvent 
executors  (who  were  unable  to  prove  that  an  attempt  to  recover 
the  money  at  an  earlier  period  would  have  been  fruitless)  were 
responsible  for  the  loss,  as  having  been  occasioned  by  their 
wilful  neglect  and  default  (/). 

In  cases  of  the  description  above  considered,  a  trustee  or 
executor  will  not  be  protected  by  the  usual  indemnity  clause, 
exonerating  him  from  all  responsibility  on  account  of  the  acts 
of  his  co-trustees  or  co-executors  (</). 


not  precluded 
by  the  usual 
indemnity 
clause. 


{h)  StyJfs  v.  Ovy,  1  Mac.  &  G. 
433,  by  Lord  Cottenham  ;  WiUiams 
V.  Nixon,  2  Bcav.  475,  by  Lord 
Langdale;  Jlorion  v.  Broclddiurst, 
29  Bcav.  510,  by  Eoniilly,  M.  E. 

(r)  1  Bcav.  125. 

('/)  4  Beav.  427. 

{>■)  1  Mac.  &  O.  422. 

(/)  f^''f»   alfo   J'Jf/bfrt   V.    Buffer, 

21  VjI'UV.   500;    Candlir  v.    Til/cit, 

22  Bcav.  257;  Bt-  Gaaquoiyne,  [1894] 


1  Ch.  470. 

(g)  Muchloiv  V.  Fuller,  Jacob. 
198.  See  also  Underivood  v.  Stevens, 
1  Meriv.  712;  Hanhuryy.  Eirkland, 
3  Sim.  265  ;  Williams  v.  Nixon,  2 
Beav.  472  ;  Dix  v.  Burford,  19 
Beav.  409 ;  Brumridge  v.  Brum- 
ridge,  27  Beav.  5 ;  and  per  Lord 
Solborne  in  Be  Brier,  26  C.  D.  at 
p.  243.  But  where  the  Will  pro- 
vided that  any  trustee  who  shall 
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The  Trustee  Act,  1893,  s.  24  (replacinff  22  &  23  Yict.  c.  35,  Trustee  Act, 

.  •       •  1        1893    8   24 

s.  31),  provides  that  "A  trustee  shall,  without  premdice  to  the  ^   ,'.  ' 

■"_  ^  _  _  '  .  Kestriction  on 

provisions  of  the  instrument,  if  any,  creating  the  trust,  be  liability  of 
chargeable  only  for  money  and  securities  actually  received  by 
him,  notwithstanding  his  signing  any  receipt  for  the  sake  of 
conformity,  and  shall  be  answerable  and  accountable  only  for 
his  own  acts,  receipts,  neglects,  or  defaults,  and  not  for  those  of 
any  other  trustee,  nor  for  any  banker,  broker,  or  other  person 
with  whom  any  trust  money  or  securities  may  be  deposited,  nor 
for  the  insufficiency  or  deficiency  of  any  securities,  nor  for  any 
other  loss,  unless  the  same  happens  through  his  own  wilful 
default ;  and  may  reimburse  himself,  or  pay  or  discharge  out  of 
the  trust  premises  all  expenses  incurred  in  or  about  the  execu- 
tion of  his  trusts  or  powers  "  {h). 

It  may  here  be  observed,  that  if  an  executor  administers  part  Liability  of 
of  the  assets,  he  shall  be  charged  with  such  as  he  has  received,  who  renounces 

although  he  has  renounced  the  executorship,  and  paid  the  money  ^^}^\  ^p  ?°t 

TTT-11  /  •       T-i  L   of  admmistra- 

to  a  co-executor  who  proved  the  Will  (/)  :  x^or  executors  must  tion. 

either  wholly  renounce,  or  if  they  act  to  a  certain  extent  as 
executors,  and  take  upon  them  tliat  character,  they  can  be  dis- 
charged only  by  administering  the  assets  themselves,  or  by 
putting  the  administration  into  the  hands  of  a  Com-t  of 
Equity  {k).  Thus  in  Doyle  v.  Blalic  (/),  A.,  named  executor  in 
a  Will,  acted  on  behalf  of  particular  legatees,  disclaiming  an 
intention  of  interfering  generally  :  He  afterwards  renounced 
formally  in  favour  of  B.,  who  was  named  a  trustee  in  the  same 
Will,  who  thereupon  obtained  administration  cum  testameiito 
aiuiexo  :  B.  possessed  himself  of  the  assets,  and  afterwards  died 
insolvent :  And  it  was  held  that  A.  was  liable,  as  executor,  not- 
v.'ithstanding  his  renunciation  ;  and  was  answerable  for  the  acts 

pay  to  Hs    co-trustee,    or- enable  43  L.  T.  665;  29  W.  E.  332. 

him    to    receive,    monies    for    the  {h)  See,    as  to   this   section,    Be 

general  purposes  of  the  Will,  should  Smith,  [1896]  1  Ch.  71 ;  Be  Bennett, 

not  be  obliged  to  see  to  due  appli-  ibid.  778  ;    and  as  to  indemnity  of 

cation    thereof    or  be    responsible  trustees  generally,  Lewin  on  Trusts, 

by    reason  of    express   or  implied  10th  edit.  p.  283  et  seq. ;  Spinghty, 

notice  of  the  misapplication,  it  was  Gaunt,  9  Ap.  Cas.  1. 

held  that  this  was  a  good  answer  to  (i)  Bead  v.  Truelove,  Ambl.  417. 

a  bUl  against  two  of  three  trustees  (A-)  Doyle  v.  Blake,  2  Sch.  &  Lef. 

to  make  good  trust  monies  which  231,  245.     See  Biky  v.  Kemmis,  1 

they  had  allowed  their  co-trustee  to  Lloyd   &   Goold,    101;    Ilorton  v. 

receive  :   Wilkins  v.  Hogg,  3   Giff.  Brocklehurst,  29  Beav.  504. 

116.     See  accord.  Pass  v.  Dundas,  {I)  2  Sch.  &  Lef.  231. 
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of  B.,  it  appearing  that  he  had  a  control  over  the  assets,  and  B. 
being  considered  as  having  obtained  possession  thereof  by  his 
means.  So  in  Underwood  v.  Sfevens  (m),  ono  of  two  executors 
and  trustees  did  not  act,  otherwise  than  by  joining  with  his  co- 
executor  and  trustee  in  the  sale  of  stock  under  a  representation 
that  the  sale  was  necessary  for  payment  of  debts,  which  it  was 
not;  the  produce  was  received  by  the  latter,  and  the  greater 
part  applied  by  him  to  his  own  private  purposes  :  And  the  first 
executor  was  held  chargeable  for  the  amount,  except  so  far  as 
any  part  was  applied  to  the  trust  purposes ;  together  with 
interest  at  four  per  cent. ;  notwithstanding  the  parties  bene- 
ficially interested  consented  to  and  approved  of  the  sale,  under 
a  similar  misrepresentation.  Again,  in  Rogers  v.  Frank  (>?),  the 
defendant,  named  in  the  Will  as  executor,  did  not  prove  the 
Will,  but  before  he  renounced,  he  collected  large  sums  belonging 
to  the  estate  of  the  testator :  And  it  was  held  that  he  was  liable 
to  be  sued  in  equity  in  the  character  of  executor  by  the  legatees 
under  the  Will,  one  of  whom  was  also  executrix,  and  had  proved 
the  Will  (o). 

But  an  executor,  who  has  not  proved,  is  not  to  be  considered 
as  acting,  by  assisting  a  co-executor  who  has  proved,  in  writing 
letters  to  collect  debts,  or  by  writing  directly  to  a  debtor  of  the 
testator,  and  requiring  payment  {p).  So,  if  one  of  two  persons 
named  executors  disclaims  and  renounces,  who  afterwards 
possesses  himself  of  assets  as  agent  to  the  other,  who  has  proved 
the  Will,  the  former  does  not  thereby  become  accountable  as 
executor  (</) .  So  in  Stacey  v.  Elphij'),  a  person  named  as 
executor  and  trustee  under  a  Will  did  not  formally  renounce 
probate  imtil  after  the  death  of  the  acting  executrix,  nor  did  he 
ever  disclaim  by  deed  the  trust  of  the  real  estate ;  but  he  pur- 
chased a  part  of  the  real  estate,  and  took  the  conveyance  from 
the  widow,  who  was  tenant  for  life,  and  the  heir,  to  whom  the 
estate  must  have  descended  upon  the  disclaimer  of  the  trust : 
During  tlie  life  of  the  acting  executrix,  however,  he  interfered 
in  the  dis])Osition  of  the  testator's  property,  as  her  friend  or 
agent :  and  it  was  lield  that  he  was  not,  under  the   circum- 


[m)  1  Mciiv.  712.  {p)  Orr  v.  Newton,  2  Cox,  274. 

(7)  Dove  V.  Everard,   1  Euss.  & 
{n)  1  y.  &  J.  10!).  ^   231.     Sec  also  Lowr7j  v.  Fulton, 

(o)  See  also  Jfnrrinon  v.  (Ir(t]i(im,      'J  Sim.  104. 
Btatofl  h'fi-'i,  V-  1  '"7.  (r)  1  M.  &  K  195. 
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stances,  chargeable  as  executor  or  trustee.  But  in  Han'ison  v. 
Graham  (.s),  the  case  was  as  follows :  Barbara  Graham  by  Will 
appointed  lier  mother,  her  sisters  Margaret  and  Elizabeth,  and  her 
brother  Eobert,  her  executors,  and  died  :  Margaret  alone  proved 
the  Will,  and  acted  chiefly  as  executrix,  and  was  described  as  the 
only  acting  one,  in  a  letter  of  attorney  executed  by  the  others,  who 
were  therein  described  as  executora,  to  empower  Margaret  to 
receive  a  quantity  of  stock  :  Robert,  by  virtue  of  another  letter  of 
attorney,  executed  by  the  other  executors,  transferred  a  quantity 
of  the  testatrix's  S.  S.  Stock,  received  the  money,  and  paid  it 
over  the  same  day  to  Margaret :  After  this  she  and  the  mother 
died,  making  Robert  their  executor :  It  did  not  appear  that 
Robert  had,  under  the  first  executorship,  done  any  other  act  as 
executor,  besides  giving  the  one  letter  of  attorney,  and  receiving 
the  other :  The  question  was,  whether  this  was  such  an  act  of 
administration  in  Robert,  as  should  make  him  chargeable  as  to 
his  own  estate  :  The  Master  had  charged  him,  and  the  case 
came  on,  upon  exceptions  to  the  report :  Lord  Hardwicke : — 
"  The  question  in  the  case  is,  whether  or  no  this  defendant  had 
acted  as  an  executor,  and  consequently  whetlier  he  is  chargeable? 
I  agree  that  there  may  be  cases  where  an  executor  may  act,  as 
an  attorney  to  the  other  executors.  If  an  executor  renounces 
and  then  acts  under  a  letter  of  attorney,  it  is  no  administration  : 
for  it  depends  on  the  nature  of  the  act,  accompanied  with  any 
other  acts.  Here  is  a  Will  and  four  executors.  The  Will  is 
proved  by  one  only,  with  a  reservation  of  the  rights  of  the  other 
three.  Here  appear  to  have  been  acts  done  by  them  all,  and  a 
letter  of  attorney  given  by  the  defendant,  together  with  the 
other  executors,  to  Margaret,  who  indeed  is  described  therein  as 
the  only  acting  executrix.  But  the  defendant  describes  himself 
there  as  an  executor.  This  was  clearly  acting  as  an  executor. 
Then  he  afterwards  accepts  another  letter  of  attorney  from 
Margaret,  and  the  rest  of  the  executors.  Shall  executors  be 
allowed  to  discharge  themselves  at  their  pleasure  from  being 
liable  to  assets  ?  Money  comes  into  his  hands,  he  pays  it  over 
to  Margaret ;  this  cannot  discharge  him  "  [t). 

It  is  a  general  rule,  that  where  an  executor  has  once  proved  Liability  of 
the  Will,  he  cannot  renounce  his  representative  character,  and  ^- ho  has 

(s)  3  Hill's  MS.  239  ;   1  P.  Wms.  241,  note  (//)  to  Gtli  edit. 
{t)  See  also  James  v.    Frearson,  1  Y.   &  C.  C.  C.  370 ;    and  the  cases 
collected,  ante,  p.  202. 

W.E. VOT,.  IT.  5  C 
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proved,  but 
declines  to  act 
as  executor. 


Liability  of  a 
co-executor 
joining  in  a 
receipt. 


Stat.  22  &  23 
Vict.  0.  35, 
8.  31. 


When  a  devas- 
tavit is  re- 
leased by  con- 
currence or 
acquiescence. 


act  under  another :  he  can  do  no  act  in  regard  to  the  estate  for 
which  he  is  not  answerable  as  executor.  In  tlie  case  of  Graham 
X.  Kehle  {i(),  a  partner  in  a  house  of  agency  in  India,  where  a 
deposit  was  made  in  trust  for  a  particular  purpose,  was  made 
one  of  the  executors  of  him  w^ho  made  the  deposit,  and  proved 
the  Will :  A  power  of  attorney  was  sent  from  the  executors  in 
Europe  to  the  house  of  agency,  for  them  to  act  under :  But  it 
was  held,  that  as  the  partner  named  executor  had  proved  the 
Will,  the  house  could  only  act  under  his  authority,  and  that  he 
himself  could  not  renounce  the  executorship,  and  act  in  another 
character.  But  a  co-executor,  who  proved,  but  never  acted, 
cannot  be  charged  by  reason  of  the  mere  circumstance  that  he 
received  a  letter  by  post  from  a  debtor  to  the  estate,  inclosing  a 
bill  of  exchange  on  account  of  his  debt,  which  bill  the  co- 
executor  immediately  sent  to  the  acting  executor,  who  after- 
wards became  insolvent  (.r). 

Formerly  there  was  much  discussion  as  to  whether  an  executor 
who  joined  in  signing  a  receipt  for  money  of  which  he  had  never 
had  control,  but  which  had  been  received  by  his  co-executor, 
thereby  made  himself  liable  for  its  application  (//). 

The  non-liability  of  the  executor  appears  to  be  now  fully 
settled  by  sect.  24  of  the  Trustee  Act,  1898  (56  &  57  Vict. 
c.  53),  replacing  the  stat.  22  &  23  Vict.  e.  35,  s.  31  (s). 

Although  it  is  true,  as  a  general  rule,  that  concurrence  in 
an  act  of  devastavit  on  the  part  of  the  parties  injured  by 
it,  or  acquiescence  without  original  concurrence,  will  release 
the  executors  («),  yet  the  Court  must  inquire  into  all  the 
circumstances  which  induced  concurrence  or  acquiescence,  and 
ascertain  whether  their  conduct  really  amounts  to  such  a 
previous  sanction  or  subsequent  ratification  as  ought  to  relieve 
the  executors  from  responsibility  (/>). 


(m)  2  Dow.  P.  C.  17. 

{x)  Bulclien  v.  Smtt,  2  Ves.  G78. 

{y)  Seo  8th  Edit,  of  this  Work, 
pp.  1840—1843. 

(z)  A7}tp,  p.  147.^. 

(rt)  (triffiths  V.  I'orirr,  '17)  lioav. 
236. 

[li)  Walker  v.  Si/iiioi/(ls,  :5  S-wfuist. 
1  ;  /l>inn>r.,  V.  IIV///«,  5  l)c  G.  M. 
&  <;.  '2'.)'.'),  'i.jl  ;  DiivicH  v.  J/(i(l<jS(iii, 
2'»  J5i-jiv.  177.  Noglnct  to  huc, 
f'Vii     foi'     ci^rhfi'fii     vciirs,    hv    m 


specialty  creditor,  is  not  such  ac- 
quiescence in  the  non-payment  by 
an  executor  of  a  sum  payable 
under  a  covenant  as  to  preclude 
the  creditor  from  suing  or  charging 
the  executor  with  a  dcvasturit  in 
neglecting  to  convert  shares  in  a 
l)ank,  which  afterwards  failed,  and 
raise  the  necessary  sum  to  j^ay  the 
amount:  Re  Baker,  20  C.  D.  230. 
The  Court  of  Appeal  in  this  case 
refused   to   draw   anv  inference  of 


CI 
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§"•] 
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It  may  be  noted  that  by  sect.  45  of  the  Trustee  Act,  1893  56  &  57  Vict. 
(56  &  57  Vict.  c.  53),  replacing  sect.  6  of  the  Trustee  Act,  1888  iJemnity  for 
(51  &  52  Yict.  c.  59),  it  is  provided  that :  breach  of 

(1.)  "  Where  a  trustee  (r)  commits  a  breach  of  trust  at  the 
instigation  or  request  or  with  the  consent  in  writing  {d) 
of  a  beneficiary,  the  High  Court  may,  if  it  thinks  fit, 
and  notwithstanding  that  the  beneficiary  may  be  a 
married  woman  entitled  for  her  separate  use  and 
restrained  from  anticipation,  make  such  order  as-  to 
the  Court  seems  just  (r)  for  impounding  all  or  any 
part  of  the  interest  of  the  beneficiary  in  the  trust 
estate  by  way  of  indemnity  to  the  trustee  or  person 
claiming  through  him." 

(2.)  "  This  section  shall  apply  to  breaches  of  trust  committed 
as  well  before  as  after  the  passing  of  this  Act,  but 
shall  not  aj)ply  so  as  to  prejudice  any  question  in  an 
action  or  other  proceeding  which  was  pending  on 
the  24th  day  of  December,  1888,  and  is  pending  at 
the  commencement  of  this  Act." 

It   may   be   observed,   in   concluding   this   subject,   that   in  Distinction  as 

to  cxGciitors 

ChnrcJiill  v.    IIobso)i  (/'),  Lord    Ilareourt    took    a    distinction  liability 


concurrence  or  acquiescence  from 
neglect  to  sue  witliin  the  time 
limited  by  the  Statute  of  Limita- 
tions ;  cf.  Be  Birch,  27  C.  D.  622. 
On  the  other  hand,  in  Sheimin  v. 
Wilson,  L.  E.  13  Eq.  36,  where 
persons  claiming  as  beneficiaries 
under  a  trust  acquiesced  for  thirty- 
eight  years  in  no  steps  being  taken 
towards  realizing  securities,  a  por- 
tion of  the  trust  estate,  and  after 
the  death  of  the  trustee  filed  a  bill 
against  the  executors  of  the  trustee, 
it  was  held  that  the  plaintiffs,  by 
their  acquiescence,  had  lost  their 
right  to  make  any  claim  against  the 
estate  of  the  trustee  ;  cf .  Dixon  v. 
Dixon,  9  C.  D.  o87  ;  7.V  Ilulkts,  33 
C.  D.  552.  See  further  on  the 
subject  of  laches,  ante,  p.  1082, 
note  ((').  A  claim  founded  on  a 
devastavit  in  distributing  personal 
estate  without  providing  for  a  mort- 
gage debt  was   held   to  be  barred 

5c 


after  six  years  :  Re  O ale,  22  C.  D. 
820.  See,  however.  Be  Marsden,  26 
C.  D.  783.  And  see  now  as  to  the 
right  of  an  executor  to  claira  the 
benefit  of  the  Statutes  of  Limita- 
tions, sect.  8  of  the  Trustee  Act, 
1888. 

(c)  Which  includes,  by  sect.  50, 
an  executor  or  administrator. 

(d)  The  words  "  in  writing " 
apply  only  to  "consent,"  and  not 
to  "instigation"  or  "request": 
ariffifh  V.  Hughes,  [1892]  3  Ch.  105. 

(e)  The  discretion  which  this 
section  confers  upon  the  Court  of 
ordering  that  the  interest  of  the 
beneficiary  be  impounded  by  way 
of  indemnity  to  the  trustee,  ought 
to  be  exercised  in  a  case  where  both 
the  trustee  and  the  instigating 
beneficiary  were  aware  of  the  facts 
which  constitute  the  breach  of 
trust:  Griffith  v.  Huyhes,  uhi supra, 

(/)  1  P.  Wms.  242. 
9 
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between  between   creditors   and   legatees  (17),      But   Lord   Thui'low,   in 

leSS ''''*^  /SV/r//('>-  V.  IIohh^{Jt),  said  that  tins  seemed  to  him  an  odd 
distinction,  that  a  creditor  should  have  a  right  to  charge  an 
executor  and  a  legatee  not.  It  would  seem,  however,  that  there 
may  be  cases  "where  the  strictness  of  law  would  charge  a  man  as 
executor  as  to  creditors,  in  which  a  Court  of  Equity  would  not 
charge  him  as  to  legatees :  For  example,  legatees  arc  bound  by 
the  terms  of  the  Will,  but  creditors  are  not  so  :  and  therefore, 
in  many  instances  executors  would  be  discharged  as  against 
legatees,  though  not  as  against  creditors  (/). 

Present  law  as       It  remains  to  consider  the  doctrine  of  devastavit,  as  applied  to 
feniecoveH        ^^  ^^^^  ^^  ^  married  woman,  executrix  or  administratrix, 
executrix.  It  is  provided  by  the  Married  Women's  Property  Act,  1882 

45  &  46  Vict.    ^45  ^  43  Y-^^_  ^  75)^  ^^^^  ._ 

Sect.  1.  (2.)  "  A  married  woman  shall  be  capable  of  entering 
into  and  rendering  herself  liable  in  respect  of  and  to  the  extent 
of  her  separate  property  on  any  contract,  and  of  suing  and  being 
sued,  either  in  contract  or  in  tort  or  otherwise,  in  all  respects  as 
if  she  were  a  feme  sole,  and  her  husband  need  not  be  joined  with 
her  as  plaintiff  or  defendant,  or  be  made  a  party  to  any  action 
or  other  legal  proceeding  brought  by  or  taken  against  her ;  and 
any  damages  or  costs  recovered  by  her  in  any  such  action  or 
proceeding  shall  be  her  separate  property ;  and  any  damages  or 
costs  recovered  against  her  in  any  such  action  or  proceeding 
shall  be  payable  out  of  her  separate  property,  and  not  other- 
wise." 

And  by  sect.  24 :  "  The  word  '  contract '  in  this  Act  shall 
include  the  acceptance  of  any  trust,  or  of  the  oflBee  of  executrix 
or  administratrix,  and  the  provisions  of  this  Act  as  to  liabilities 
of  married  women  shall  extend  to  all  liabilities  by  reason  of  any 
breach  of  trust  or  devastavit  committed  by  any  married  woman 
being  a  trustee,  or  executrix,  or  administratrix,  either  before  or 
after  her  marriage,  and  her  husband  shall  not  be  subject  to  such 
liabilities  unless  he  has  acted  or  intermeddled  in  the  trust  or 
administration.  The  word  '  property '  in  this  Act  includes  a 
thing  in  action." 

And  by  sect.  18:  "A  married  woman  who  is  an  executrix 
or  administratrix   alone    or   jointly  with  any  other  person  or 

{(j)  Sco    tho    romaik     of     Lord  [],)  2  Bro.  Chanc.  Cas.  117. 

Northirigton   on    this    (listiiution  :  (/)  ]>(,yh  y.  Bluhe,  2  Sch.  &  Lcf. 

Iludm  V.  Parsons,  1  Eden,  148.  2;3!»,  240. 
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persons  of  the  estate  of  any  deceased  person,  or  a  trustee 
alone  or  jointly  as  aforesaid  of  property  subject  to  any  trust, 
may  sue  or  be  sued,  and  may  transfer,  or  join  in  transferring, 
any  such  annuity  or  deposit  as  aforesaid  {k) ,  or  any  sum  forming 
part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or 
funds  transferable  as  aforesaid  (k),  or  any  share,  stock,  deben- 
ture, debenture  stock,  or  other  benefit,  right,  claim,  or  other 
interest  of  or  in  any  such  corporation,  company,  public  body,  or 
society  in  that  character,  without  her  husband,  as  if  she  were  a 
feme  sole." 

And  by  sect.  23 :  "  For  the  purposes  of  this  Act  the  legal 
personal  representatives  of  any  married  woman  shall  in  respect 
of  her  separate  estate  have  the  same  rights  and  liabilities  and 
be  subject  to  the  same  jurisdiction  as  she  would  be  if  she  were 
living," 

Before  the  passing  of  the  Married  "Women's  Property  Act,  Liability  of 
1882,  if   a  feme   note,   being   an   executrix   or   administratrix,  p]lg^cvveH^ 
wasted  the  goods  of  her  testator  or  intestate  and  then  married,  executrix  for 
her  husband  was  liable,  as  long  as  the  coverture  lasted,  for  the  before 
devastavit  {I) .     But,  upon  her  death  his  liability  ceased  :    And  ^«i"ied 
such  being  the  principle  of  law.  Courts  of   Equity  have  held  Property 
that  ihej  could   not    establish    any  rule    upon    the    difference  ^•;*'^^'^^- 
whether  the  husband  had  or  had  not  received  a  portion  with  marriage: 
his  wife  [m). 

It  must,  however,  be  observed,  that  if  the  wife  was  entitled 
to  any  cJwses  in  action,  which  the  husband  did  not  reduce 
into  possession  in  her  lifetime,  so  that  it  became  necessary 
for  him  to  take  out  administration  to  her,  he  was  liable,  as  her 
administrator,  for  her  dcradavif,  by  virtue  of  the  statute 
30  Car.  II.  c.  12  {n). 

With  respect  to  the  derasfarit  of  the  wife  committed  during  during 
the  coverture,  the  husband  was  liable  in  law  and  in  equity,  as  <^overture: 
long  as  both  parties  were  alive,  for  the   acts  of   his  wife  as 
executrix  or  administratrix  :  for,  as  she  had  no  power  to  act  alone, 


{k)  See  sect.  6  of  the  Act.  of.  liability  of  husband  or  bis  exe- 

(?)    Kings    v.   Hilton,    Cro.    Car.  cutor  for  debts  of  wife,  a^i/e,  p.  1403, 

603 ;  HeyivarcVs  Case,  Moore,  761 ;  and  in  resi^ect  of  wife's  fraud  or 

Lumley  v.  Hutton,  1  Eoll.  Eep.  268,  tort,  itnie,  p.  1406. 

269;  Bachelor  Y.  Bean,  2  \e\\\.  Q>0;  {m)   Adair   v.    Slunv,    1    Scb.    & 

Com.  Dig.  Baron  and  Feme  (N.) ;  Lef.  263. 

Palmer  v.  Walefield,  3  Beav.  227  ;  (»)  See  ante,  p.  1354. 
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his  assent  was  presumed  (o)  :  And  it  was  held,  tliat  tlie  hiishaiid, 
though  living  separate  from  his  wife,  should  he  charged  with 
her  devastavit  (p).  If  the  assets  were  wasted,  during  the  cover- 
ture, either  hy  the  hushand  or  wife,  a  creditor  or  legatee  of 
the  testator  might,  it  would  seem,  sue  the  wife  as  well  as  the 
hushand,  and  if  she  predeceased  him,  her  estate  was  answer- 
able (q) . 

Uj)on  the  death  of  the  wife,  the  general  rule  at  law  was,  that 
the  liability  of  the  hushand  (except  as  her  administrator)  for 
his  wife's  devastavit,  committed  as  well  during  coverture  as 
before,  ceased  (r). 

But  in  equity,  the  surviving  husband  was  liable  for  what- 
ever assets  came  to  the  hands  of  his  wife,  or  his  own  hands, 
during  the  coverture  ;  upon  the  principle  that  all  persons 
coming  into  possession  of  property  bound  by  a  trust  are 
chargeable  in  equity  as  trustees :  The  cases  establishing 
this  head  of  equity  are  collected  and  commented  upon  by 
liability  of  his  Lord  Redesdale  in  his  elaborate  judgment  in  Adair  v.  Shaw  {s), 
the  wife  iu  which  case   his   Lordship  held,  that   where   a  feme   covert 

survives.  obtained  administration,   and  the  goods   were   wasted   during 

coverture,  and  the  husband  died,  his  assets  were  chargeable  in 
equity  for  the  waste  committed  during  coverture.  So  in  Smith 
V.  S))iit]i  (/),  Eomilly,  M.  R.,  said  it  was  settled  law  that  a 
husband  was  liable  for  all  the  assets  received  or  devastavits  com- 
mitted, either  by  himself  or  by  his  wife  during  the  coverture,  in 
respect  of  an  estate  of  which  his  wife  was  legal  personal  repre- 
sentative, and  that  in  this  respect  the  husband  was  liable  at  law 
during  his  life  and  his  estate  after  his  death  (a). 


husband's 
liability  after 
coverture  for 
assets  come  to 
his  hands : 


Executors' 
accounts : 


On  the  subject  of  the  accounts  of  an  executor  or  adminis- 
trator, there  has  already  been  occasion  to  state,  that  he  must 
account  for  all  profits  which  have  accrued  in  his  own  time. 


(o)  Adair  v.  S/iaio,  1  Sch.  &  Lof. 
266. 

(/■>)  J'"'J''  V.  Hiad,  1  Vcni.  143. 

(7)  KiiKjIiaiii  V.  Lre,  15  Sim.  401, 
by  Shudwoll,  V.-C. 

(r)  Adair  v.  Shaw,  1  Sch.  &  Lof. 
261  ;  1  SuuihI.  219,  d,  not(3  to 
Whinlltij  V.  I.iiiir.  Jjikowiso,  if 
tho  goods  of  the  tostutor  remain 
in  Bjxrif  in  tlu!  himd.s  of  tho  hus- 
luiiid,   tho   parly  onlith^d   to  thorn 


may,  after  the  death  of  the  wife, 
bring  an  action  of  trover  or  detinue 
against  the  husband  to  recover 
them :  1  Sch.  &  Lef .  262. 

(s)  1  Sch.  &  Lef.  243.  See  also 
Chnujh  V.  Bond,  3  My.  &  Cr.  499 ; 
8  Sim.  o94. 

{t)  21  Beav.  385,  387. 

[it)  See  also  Charlton  v.  Coomhes, 
4  Oiff.  382. 
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either  spontaneously,  or  by  his  acts,  out  of  the  estate  of  the 
deceased  (,r) .  Therefore,  if  an  executor  has  a  lease  for  years  they  shall 
which  yields  profits  to  the  value  of  20/.  a  year,  rendering  rent  all  profits : 
of  10/.  a  year,  he  shall  account  for  10/.  a  year,  as  assets  (//).  So 
if  the  executor  carries  on  the  trade  or  business  of  the  testator, 
whether  in  pursuance  of  a  provision  in  articles  of  partnership 
entered  into  by  the  deceased,  or  by  direction  of  the  testator 
contained  in  his  Will,  or  under  the  direction  of  the  Court  of 
Chancery,  the  profits  must  be  accounted  for  as  assets,  (s). 
Where  the  executors  employ  the  assets  in  carrying  on  the  trade 
for  their  own  benefit,  the  legatees  are  entitled,  at  their  option, 
to  interest  at  5  per  cent,  on  the  amount  of  assets  employed,  or 
the  profits  actually  made  {a).  An  executrix  who  held  the 
residue  of  the  testator's  estate  in  trust  for  herself  for  life  and 
after  her  death  for  the  children  of  the  testator,  entered  into  a 
fresh  partnership  with  two  other  persons  and  brought  in  the 
testator's  assets  as  part  of  the  capital  of  the  firm,  the  other 
partners  having  notice  of  the  trusts  of  the  testator's  Will,  and 
it  was  held  that  the  executrix  and  the  other  partners  were 
bound  to  make  good  to  the  children  the  assets  of  the  testator 
employed  in  trade,  together  with  all  profits,  or  else  with  interest 
at  5  per  cent.,  at  the  option  of  the  children  (Jj).  And  it  is 
still  the  rule  of  the  Court  that  a  trustee  who  employs  trust 
moneys  in  trade  or  speculative  transactions  must  account  for 
the  j)rofit  he  makes  by  such  employment,  or,  at  the  option  of 
the  cesfms  que  fnid,  be  charged  with  interest  at  the  rate 
above  mentioned  {c) .  It  will  be  observed  that  in  Flocldon  v. 
Biinning  (d)  the  transaction  was  not  a  mere  loan  in  breach  of 
trust  as  in  Stroud  v.  Gwi/cr  {e)  and  V//se  v.  Fonter  (,/'),  but  an 
embarking  of  trust  funds  in  a  partnership  business,  and  that  all 
the  partners  were  cognizant  of  the  breach  of  trust  and  were 


[x)  Ante,  p.   1279.     So  lie  must  'lb'6. 

account  for  all  profits  derived  from  (o)    Wvdderhurn   v.    Wedderhm-n, 

his  office  as  executor,  as  where  lie  22  Beav.  100;  post,  p.  1491. 

abandons  it  in  favour  of  another  for  {b)  FlocMon  v.  Biutning,  L.  E.  8 

a  valuable  consideration  :  Siigden  v.  Ch.  323,  note. 

Crossland,  3  Sm.  &  G.  192.  (r)  Re  Davis,  [1902]  2  Ch.  314. 

(?/)  Godolph.  Pt.  2,  c.  24,  s.  1  ;  (</)  L.  E.  8  Ch.  323,  in  note  to 

Com.  Dig.  Assets  (C).  I'^y^e  v.  Foster. 

{z)  Ante,    p.    1279    et   seq.,    and  (e)  28  Beav.  130. 

p.  1430;  Palmer  \.  Mitchell,  2M.&  (/)  L.  E.  8  Ch.  309;    L.  E.  7 


K.  672  ;  Wilhtt  v.  Blanford,  1  Hare,       II.  L.  318. 
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defendants  in  the  suit.  It  will  also  be  observed  that  in  the  case 
of  F7/.SY'  V.  FoHter,  the  partnership  business  in  which  the  estate 
of  the  dead  partner  was  embarked  was  duly  wound  up  and  the 
share  of  the  dead  partner  ascertained,  and  the  case  therefore 
did  not  fall  within  the  class  of  cases  of  which  Crawnhay  v. 
Colli nn  {{/),  BroicH  v.  De  Tmtet  {//),  Yafcn  v.  Finn  (/),  are  leading 
authorities.  And  the  executor  may  bo  made  to  account  for  and 
pay  over  the  profits,  although  the  persons  in  partnership  with 
whom  he  had  made  those  profits  are  not  made  parties  to  the 
suit.  So  in  the  case  of  surviving  partners  who  are  the  executors 
of  the  deceased  partner,  and  who  continue  the  trade  after  his 
death,  employing  his  assets,  they  must  account  for  the  profits 
made  by  such  employment  (/.•),  and  it  makes  no  difference  that 
they  have  taken  a  security  for  it  in  the  form  of  a  mortgage  of 
the  real  and  personal  property  belonging  to  the  partnership  (/). 
It  will  be  observed  that,  in  the  cases  referred  to,  the  relation 
of  the  executors  and  sui'viving  partners  was  that  of  partners. 
In  the  case  of  Vyiie  v.  Foster  {jji),  the  terms  of  the  articles  of 
partnership  were  such  that  on  the  death  of  any  partner  his 
share  was  to  be  taken  by  the  surviving  partners  at  a  price  to 
be  ascertained  from  the  last  stocktaking,  and  to  be  paid  by 
instalments  extending  over  two  years  with  interest  at  5  per 
cent,  from  his  death.  The  testator  appointed  three  executors, 
one  of  whom  was  one  of  his  partners  in  the  business,  and 
another  some  years  after  his  death  became  a  partner,  and  the 
third  never  was  concerned  in  the  business.  The  relation, 
therefore,  between  the  executors  and  surviving  partners  was 
that  of  creditor  and  debtor  {)i),  and  the  executors  allowed  the 
price  payable  by  the  surviving  partners  to  remain  outstanding 
on  the  personal  security  of  persons  engaged  in  trade :  one  of 
the  executors  at  first  and  afterwards  two  of  them  being  engaged 
in  sucli  trade  as  partners  and  having  the  use  of  the  moneys  so 
loft  in  thoir  liands.  This  the  Court  held  to  be,  at  least  techni- 
cally, a  breach  of  trust,  and  James,  L.  J.,  in  dealing  with  the 
lia>)ility  iucun-cd  by  the  executors  by  this  breach  of  trust  says: 
"  If  an  executor  commits  a  breach  of  trust,  he  and  all  those  who 
are  accomplices  with  him  in  that  breach  of  trust  are  all  and  each 

(fj)  15  VoH.  21H.  1  Giff.  201. 

(/t)  Jac.  284.  (/)  Ibid. 

(/)  V.i  (J.  D.  830.  (m)  L.  E.  8  Ch.  309. 

(/r)   Wi'dderhurn    v.  W<'<l(lcrhiirii,          («)  See  sect.  43  of  the  Partuer- 

iihi   uiijira  ;    T<jirniii<l  v.    'J'vioiinid,       bliip  Act,  1890,  set  out^ws^,  p.  1487. 
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of  them  bound  to  nicake  good  the  trust  funds  and  interest.  If 
an  executor  or  a  trustee  makes  profit  by  improper  dealing  with 
the  assets  or  trust  fund,  that  profit  he  must  give  up  to  the  trust : 
if  that  improper  dealing  consists  in  embarking  or  investing  the 
trust  money  in  business,  he  must  account  for  the  profits  made 
by  him  by  such  employment  in  such  business ;  or  at  the  option 
of  the  ceatai  que  trmt,  or  if  it  does  not  appear  or  cannot  be  made 
to  appear  what  profits  are  attributable  to  such  employment,  he 
must  account  for  trade  interest,  that  is  to  say,  interest  at  5  per 
cent."  {o).  The  learned  Lord  Justice  then  pointed  out  that  in 
the  ease  in  question  it  did  not  appear,  and  could  not  be  made  to 
appear,  what  profits  were  attributable  to  the  employment  of  the 
trust  money  in  the  business,  and  the  Court  held  that  the 
plaintiff,  who  was  one  of  the  cesiuis  que  ti'udcnt,  was  not 
entitled  to  any  account  of  profits,  the  mere  delay  by  executors 
in  calling  in  any  debt  due  to  the  testator's  estate  from  the  firm 
of  which  some  of  the  executors  were  members  not  giving  his 
estate  any  right  to  share  in  the  profits  of  the  business. 

This  decision  of  the  Court  of  Appeal  was  affirmed  by  the 
House  of  Lords  (/;),  and  Lord  Cairns,  L.  C,  in  delivering  his 
opinion  said :  "If  a  partner  in  a  trading  firm  dies,  and  if  he 
constitutes  one  or  more  of  his  co-]3artners  his  executors,  and  if 
there  is  nothing  special  in  the  contract  of  co-partnership,  and 
if  the  assets  of  the  testator  are  not  withdrawn  from  the  co-part- 
nership but  are  left  in  it,  and  no  liquidation  is  arrived  at,  no 
settlement  of  accounts  come  to,  it  is  a  trite  and  familiar  rule  in 
the  Court  of  Chancery  to  hold  that  the  estate  of  that  testator  is 
to  all  intents  and  purposes  entitled  to  the  benefit  of  a  share  of 
the  profits  which  are  made  in  the  trade  after  his  death  [q).  And 
if  this  should  happen,  which  is  the  principle  of  another  class  of 
cases,  that  the  partnership  articles  have  given  the  surviving 
partners  an  option  to  take  to  the  interest  of  the  testator  on 
certain  terms,  at  a  certain  price,  to  be  fixed  by  arrangement 
after  the  death  of  the  testator,  an  option  or  power  which  may 
be  accepted  or  refused,  but  which  if  accepted  and  acted  upon, 
must  be  acted  upon  according  to  the  terms  on  which  it  is  given; 
if  in  a  case  of  that  kind  the  surviving  partners,  or  one  or  more 
of  them,  being  also  executors  of  the  deceased  partner,  are  found 
not  to  have  pm^sued  exactly  the  terms  of  the  power  or  option 

{o)  L.  E.  8  Ch.  329.  [q)  See  uow  sect.  42  (1)  of  the 

[l>)  L.  R.  7  II.  L.  318.  Partuership  Act,  1890,  post,  p.  1486. 
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which  has  been  given,  then  again  the  power  or  option  to  become 
purchasers  of  the  interest  of  the  testator  after  his  death  falls  to 
the  ground,  and  the  partnership  remains  an  unliquidated  part- 
nership, to  a  due  share  of  the  profits  of  which  the  estate  of  the 
testator  will  continue  to  be  entitled  until  liquidation  actually 
takes  place"  (r).  Lord  Cairns,  after  pointing  out  that  on  the 
facts  of  the  particular  ease  before  the  House  the  plaintiff  was 
not  entitled  to  an  account  of  the  profits,  proceeded  thus  :  "  I  am 
bound  to  say  that  it  appears  to  me  that  whenever  a  case  shall 
occur  in  which  relief  upon  the  footing  of  an  account  of  profits 
ought  to  be  given,  if  it  should  appear  that  the  executors  of  a 
deceased  partner,  acting  along  with  surviving  partners,  have 
deliberately  and  without  justification  employed  the  assets  of  the 
testator  in  the  trade  of  the  partnership,  I  should  expect  to  find 
that  the  Court  of  Chancery  would  be  prepared  to  hold  that  all 
partners,  not  merely  those  who  are  executors  of  the  testator,  but 
also  the  surviving  partners  who  are  not  executors,  would  be  liable 
to  account  for  profits  made  by  the  employment  of  that  which  to 
the  knowledge  of  all  of  them  is  trust  money  which  ought  not  to 
have  been  so  applied.  But  I  have  not  heard  of  any  case,  and 
I  have  not  been  able  to  find  any  case — for  I  put  aside  the  case 
of  Broun  v.  De  Tastet  (s)  by  reason  of  the  great  peculiarity  of 
the  facts  of  that  case — where  one  surviving  partner,  being  an 
executor,  has  been  made  answerable  for  the  whole  of  the  profits 
made  in  the  trade  by  the  employment  of  the  capital  of  the 
testator,  those  profits  being  received  not  merely  by  the  executor 
but  by  other  partners  not  brought  before  the  Court  nor  subjected 
to  any  liability  under  the  decree." 

S.  42  of  the  And  now  sect,  42  of  the  Partnership  Act,  1890,  provides  as 

Act,  1800,       follows  :— 

'^■^^^^^^^^-  (1.)  "Where  any  member  of  a  fii^m  has  died  or  otherwise 
ceased  to  be  a  partner,  and  the  surviving  or  continuing  partners 
carry  on  the  business  of  the  firm  with  its  capital  or  assets  with- 
out any  final  settlement  of  accounts  as  between  the  firm  and  the 
outgoing  jiartncr  or  his  estate,  then,  in  the  absence  of  any 
agreement  to  the  contrary,  the  outgoing  partner  or  his  estate  is 
entitled,  at  the  0[)tion  of  himself  or  his  representatives,  to  such 
share  of  the  profits  made  since  the  dissolution  as  the  Court  may 
find  lobe  altributa})lf(  to  the  use  of  his  share  of  the  partnership 

(r)  Soo  now  sect.  42  (2)  of  the  Partuersliip  Act,  1890. 
(«)  Jac.  281. 
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assets,  or  to  interest  at  the  rate  of  5  per  cent,  p  ,'r  annum  on  tlie 
amount  of  his  share  of  the  partnership  assets. 

(2.)  "  Provided  that  where  by  the  partnership  contract  an 
option  is  given  to  surviving  or  continuing  partners  to  pm-chase 
the  interest  of  a  deceased  or  outgoing  partner,  and  that  option 
is  duly  exercised,  the  estate  of  the  deceased  partner,  or  the  out- 
going partner  or  his  estate,  as  the  case  may  be,  is  not  entitled  to 
any  further  or  other  share  of  profits ;  but  if  any  partner  assuming 
to  act  in  exercise  of  the  option  does  not  in  all  material  respects 
comply  with  the  terms  thereof,  he  is  liable  to  account  under  the 
foregoing  provisions  of  this  section." 

And  sect.  4-3  of  the  same  Act  provides  that,  "  subject  to  any  S.  43  of  the 
agreement  between  the  partners  the  amount  due  from  surviving  *'^™°    ^  ' 
or  continuing  partners  to  an  outgoing  partner  or  the  representa- 
tives of  a  deceased  partner  in  respect  of  the  outgoing  or  deceased 
partner's  share  is  a  debt  accruing  at  the  date  of  the  dissolution 
or  death." 

In  Simpson  v.  Chcqjuuoi  it),  where  the  surviving  partners 
admitted  the  executor  into  the  firm  in  his  individual  character, 
and  the  business  was  carried  on  without  employing,  in  any 
way,  any  part  of  the  assets  of  the  testator,  it  was  held 
that  he  was  not  liable  to  account  for  profits  as  assets  if).  On 
the  other  hand,  in  Cook  v.  ColUngridge  {u),  a  sale  of  a  testator's 
share  in  a  partnershij)  trade,  and  the  property  belonging  to 
it,  made  by  his  executors  to  his  partners,  for  the  purpose  of 
being  resold  to  one  of  his  executors,  was  set  aside,  and  his 
estate  held  entitled  to  his  aliquot  proportion  of  the  subse- 
quent profits  as  if  the  partnership  had  continued  (.r).  And  it 
is  a  general  rule,  that  an  executor  cannot  be  allowed,  either 
immediately  or  by  means  of  a  trustee,  to  be  a  pm-chaser  from 
himself  of  any  part  of  the  assets,  but  shall  be  considered  a 
trustee  for  the  persons  interested  in  the  estate,  and  shall  account 


[t)  4  De  G.  M.  &  G-.  154.  themselves,  that  the  Court  will  not 

(u)  Jacob,    607.     See    27    Beav.  inquire  whether  it  has  been  done  or 

456,  note.  not,  but  at  once  says  that  such  a 

{«■)  "One   of    the    most    firmly  transaction  cannot  stand ":  By  Lord 

established  rules  is,    that  i")ersons  Eldon,  Jacob,    621.       See    accord. 

dealing  as   trustees  and  executors  Wedderbuni  v.  Wedderburn,  2  Keen, 

must  put   their   own   interest  en-  722;  4  My.  &  Cr.   11;    WiJhtt  v. 

tirely  out  of  the  question,  and  this  Blanford,    1   Hare,   253.     See   also 

is  so  difficult  to  do  in  a  transaction  Portlock  v.   Oardner,   1  Hare,  594, 

in    which   they  are    dealing    with  603. 
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in  -what  cases 
executors  are 
charged  with 
interest : 


for  the  utmost  extent  of  advantage  made  by  him  of  the  sul)ject 
so  purchased  (//) .  So  if  an  executor  compounds  debts  or  mort- 
gages, and  buys  them  in  for  less  than  is  due  upon  them,  he 
shall  not  take  the  benefit  of  it  himself,  but  other  creditors  and 
legatees  sliall  have  the  advantage  of  it ;  and  for  want  of  them, 
the  benefit  shall  go  to  the  party  who  is  entitled  to  the  surplus  (::). 
So  in  a  case  where  the  executor  of  a  mortgagee  for  a  term  of 
years  purchased  the  equity  of  redemption  in  fee  for  a  small  sam 
in  his  own  name,  and  for  his  own  benefit,  it  was  held  that  he 
was  a  trustee  of  the  fee  for  the  benefit  of  the  testator's  estate  {a). 

Again,  if  an  executor  lays  out  the  assets  on  private  securities, 
although  he  shall  answer  for  all  deficiencies  which  may  be 
caused  thereby  (&),  he  must  account  to  the  estate  for  all  the 
benefit  (c) .  Indeed,  the  principle  is  general,  that  an  executor, 
if  he  will  take  upon  himself  to  act  with  regard  to  the  testator's 
property  in  any  other  manner  than  his  trust  requires,  puts  him- 
self in  this  situation  :  that  if  there  be  any  loss  he  must  replace 
it ;  but  he  cannot  possibly  be  a  gainer  by  it :  any  gain  must  be 
for  the  benefit  of  his  cedid  que  trust  {d). 

This  may  be  the  proper  place  to  inquire,  under  what  circum- 
stances executors  or  administrators  shall  be  charged  with  interest 


{y)  Hall  V.  Ilallett,  1  Cox,  134; 
Watson  V.  Toove,  Madd.  &  Geld. 
153  ;  a7de,  p.  TOG  ;  Smedley  v. 
Varlnj,  23  Eeav.  358.  See  De 
Cordova  v.  De  Cordova,  4  App. 
Cas.  692.  In  Clarh  v.  Clark,  9 
App.  Cas.  733,  it  was  held  by  the 
Privy  Council  that  a  sale  is  not  to 
bo  avoided  merely  because  when 
entered  upon  the  purchaser  has 
the  power  to  become  trustee  of 
the  property  purchased,  as,  for 
instance,  by  proving  the  Will 
which  relates  thereto,  though  in 
point  of  fact  ho  never  does  become 
8uch.  Such  a  purchaser  is  under 
no  disability,  and  in  order  to  avoid 
8uch  sab;  it  raust  be  shown  that  ho 
in  fact  used  his  jiower  in  such  a 
way  UH  to  render  it  iiK'((uitablc  that 
tho  Halo  Khould  Ik'  u]i1i(1(1. 

(z)  Aiion.,  1  Salk.  155;  /.'.'•  purlc. 
James,  8  Ves.  340.  Wliero  an 
executor  contracted   with  legatees 


for  the  purchase  of  their  legacies, 
which  were  accordingly  assigned 
to  a  trustee  for  him,  in  considera- 
tion of  sums  of  money  less  in 
amount  than  the  legacies,  it  was 
admitted  that  the  ti-ansaction  could 
not  be  sustained  for  the  benefit  of 
the  executor;  and  it  was  also  held 
that  the  deed  of  assignment  did  not 
operate  as  a  release  of  the  estate, 
and  could  not  be  upheld,  as  against 
the  legatees  who  executed  it,  for 
the  benefit  of  their  co-legatees : 
Barton  v.  Ilassard,  3  Dr.  &  W. 
461. 

(«)  FoahriJoJxC  V.  Bahjiiij,  1  M.  & 
K.  220;  Sug.  V.  &  P.  14th  eilit. 
p.  708. 

[h)  See  anti',  p.  1446. 

{(■)  Adi/e  V.  Ftuilh'tc((u,  1  Cox, 
21. 

(d)  Vidy  V.  Btace,  4  Ves.  022; 
Cross/n/l  V.  Boircr,  32  Pcav.  80. 
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on  the  assets  retained  in  their  hands.  There  are  two  grounds 
on  which  an  executor  or  administrator  may  be  charged  with 
interest :  1st.  That  he  has  been  guilty  of  neghgence  in  omitting 
to  lay  out  the  money  for  the  benefit  of  the  estate :  2nd.  That  he 
himself  has  made  use  of  ihQ  money,  or  has  committed  some  other 
misfeasance,  to  his  own  profit  and  advantage  [e). 

1st,  With  respect  to  neglect  on  the  part  of  the  executor  in 
not  laying  out  balances,  it  must  be  observed,  that  it  frequently 
may  be  necessary  and  justifiable  for  an  executor  to  keep  large 
sums  in  his  hands  to  answer  the  exigency  of  the  testator's 
affairs  (/),  especially  in  the  course  of  the  first  year  after  the 
decease  of  the  testator  ;  in  which  case  such  necessity  is  so  fully 
acknowledged,  that  according  to  the  ordinary  course  of  the 
Court,  the  fund  is  not  considered  distributabie  until  after  that 
time  {(j).  But  if  the  Court  observes  that  an  executor  keeps 
money  dead  in  his  hands  without  any  apparent  reason  or  neces- 
sity, then  it  becomes  negligence,  and  a  breach  of  trust,  and  the 
Court  will  charge  the  executor  with  interest  [h) .  And  it  seems, 
that  outstanding  demands,  even  on  probable  grounds,  are  no 
reason  why  the  executors  should  not  lay  the  testator's  money 
out  (/).     But  an  executor  shall  not  be  charged  with  interest  for 


(e)  Hockey.  Hart,  11  Ves.  59,  60; 
Tebbs  V.  Carpenter,  1  Madd.  306, 
307  ;  Kildnre  v.  Hopsoii,  4  Bro. 
P.  C.  550,  Toml.  edit.  ;  Lincoln 
V.  Alien,  4  Bro.  P.  C.  553,  Toml. 
edit. ;  Ashhurnham  v.  Thompson, 
13  Ves.  401,  ante,  p.  1457. 

(/)  See  Dawson  v.  Massey,  1 
Ball  &  B.  231. 

{y)  Forbes  v.  Ross,  2  Cox,  115, 
116,  by  Lord  Thurlow. 

{h)  Littlehales  v.  Gascoyne,  3  Bro. 
Ch.  C.  73 ;  Broum  v.  Southouse,  3 
Bro.  Ch.  C.  108  ;  FranMiu  v.  Frith, 
3  Bro.  Ch.  C.  433  ;  Hall  v.  Hallett, 
1  Cox,  134  ;  Seers  v.  Hind,  1  Ves. 
294 ;  Longmore  v.  Broom,  7  Ves. 
124;  Ashburnhamy.  Thompson,  13 
Ves.  401 ;  Turner  v.  Turner,  1  Jac. 
&  W.  39  ;  Goodchild  v.  Fenton,  3 
Y.  &  Jerv.  481  ;  Stafford  v.  Fiddon, 
23  Beav.  386  ;  Johnson  v.  Prender- 
gast,   28   Beav.  480.      In  order  to 


give  a  claim  for  interest,  there  must 
be  a  clear  case  of  imjiroper  retention 
of  balances  to  a  considerable  or  sub- 
stantial amount :  Jones  v.  MorralJ, 
2  Sim.  N.  S.  241,  252.  See  also 
Davenport  v.  Stafford,  14  Beav.  319. 
The  executors  may  be  charged  with 
interest  on  balances,  though  not 
claimed  by  the  bill :  1  Jac.  &  W. 
39.  See  Jones  v.  Morrull,  2  Sim. 
N.  S.  241. 

(/)  Franklin  v.  Frith,  3  Bro.  Ch. 
C.  434 ;  1  Madd.  305.  It  was  re- 
solved by  Sir  Joseph  Jekyll,  in 
Taylor  v.  Gerst,  Mosely,  99,  that  if 
money  placed  out  at  interest  be 
called  in  by  the  executor  without 
any  cause,  he  shall  pay  interest  for 
it:  But  in  Newton  v.  Ben  net,  1  Bro. 
Ch.  C.  361,  Lord  Thurlow  said  that 
an  executor  had  an  honest  discre- 
tion to  call  in  a  debt  bearing 
interest,  if  ho  thought  the  same  in 


1490 


Of  the  LiaUUtfj  o/an  Executor.     [Pt.  iv.  Bk.  ii. 


rate  of 

interest. 


a  balance  in  his  hands,  retained  under  a  fair  apprehension  of  his 
right  to  it  (/.•) . 

As  to  the  rate  of  interest  which  the  executor  shall  pay,  the 
rule  until  recently  was  that  in  those  cases,  where  negligence 
alone  was  imputable  to  him,  he  should  be  charged  with  4/.  per 
cent,  in  respect  of  the  balances,  which  he  ought  to  have  laid  out, 
either  in  compliance  with  the  express  directions  of  the  Will,  or 
from  his  general  duty,  where  the  Will  is  silent  on  the  subject  {/). 
The  practice  has,  however,  been  now  adopted  by  all  the  Judges 
of  first  instance  in  the  Chancery  Division,  in  similar  cases  of 
charging  the  executor  with  interest  at  3  per  cent,  instead 
of  4  [m).  In  order  to  induce  the  Court  to  charge  the  executor 
with  more  than  the  ordinary  rate,  a  special  case,  such  as  a  direct 
breach  of  trust,  is  necessary  {)>). 


hazard.  It  plioiild  seem  that  lie 
ought  to  lay  it  out  again  imme- 
diately- in  authorised  security. 

(A-)  Bruere  v.  Pemherton,  12  Ves. 
386.  So  as  to  money  paid  away 
under  a  mistake  as  to  the  legal 
right  to  it :  SaUmarsh  v.  Barrett, 
31  Beav.  349.  But  in  the  case  of 
Be  Hulkes,  33  0.  D.  552,  this  de- 
cision, viz.,  that  executors  who, 
acting  bond  fide,  have  distributed 
the  assets  upon  what  turns  out  to 
be  an  erroneous  construction  of  the 
Will  are  not  liable  to  be  charged 
with  interest  upon  the  principal 
sums  wrongly  paid,  which  must  be 
refunded  to  tlie  estate,  was  dis- 
sented from  by  Chitty,  J.,  as 
departing  from  the  principle  estab- 
lished in  Att.-Ocii.  V.  KohJer,  9 
11.  L.  ('.  fJ54,  and  Att.-Uen.  v. 
Alj«r<K  l  DoG.  M.  &  G.  843.  An 
ftdiiiinistiiitor  p'-ndeiiff  lite  was  not 
liable  to  pay  int(Test  upon  a  balance 
in  hiH  hands  during  the  pendency 
of  the  suit  in  tin'  Ecclesiastical 
f!ourt:  (/(i/liiau  v.  Ilranii,  1  Ball 
&  B.  191.  Nor,  if  an  administrator 
comjdioH  with  an  order  for  ])ayment 
into  Court  of  the  balance  rei)resent- 
ing    payments    disallowed    in    his 


accounts  in  the  action,  is  he,  in  the 
absence  of  special  circumstances, 
chargeable  with  interest  thereon : 
Be  Jones,  [1897]  2  Ch.  190.  The 
Coiu't  will  not  charge  an  executor, 
who  has  been  guilty  of  delay  in 
accounting,  with  interest  on  arrears 
of  income  unpaid  by  him  :  BJogg  v. 
Johnson,  L.  E.  2  Ch.  225. 

{I)  Dornforth  v.  Dornforth,  12 
Ves.  130,  note  (29),  2nd  edit.  ; 
S.  C.  cited  1  Madd.  302;  Ashhirn- 
ham  V.  Tliompson,  13  Ves.  401  ; 
Boche  V.  Hart,  11  Ves.  58,  60,  61  ; 
Tehhs  V.  Carpenter,  1  Madd.  307  ; 
Sutton  V.  Sharp,  1  Buss.  Ch.  C. 
151  ;  Melland  v.  Gray,  2  Coll.  295  ; 
Be  Hulkes,  33  C.  D.  552. 

(?n)  See  per  Stirling,  J.,  in  Be 
Barclaii,  [1899]  1  Ch.  674,  686,  in 
which  case  3  per  cent,  was  the  rate 
charged.  See  also  Wi/rnan  v. 
Patersnn,  [1900]  A.  C.  271.  279, 
289. 

(//)  Tehl.s  V.  Carpenter,  1  Madd. 
290,  306  ;  Mousley  v.  Cnrr,  4  Beav. 
49 ;  Hoskwrj  v.  Nicholls,  1  Y.  & 
Coll.  Ch.  C.  478,  480.  See  De  Cor- 
dova V.  De  Cordova,  4  App.  Cas. 
692  ;  He  Jktrclay,  [1899]  1  Ch. 
674. 
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2ud.  With  respect  to  the  employment  of  tlie  assets  by  an  execu-  Where -execu- 
tor to  his  own  advantage,  Lord  Hardwieke,  on  two  occasions  {a),  assets  for  his 
expressed  an  opinion  tliat  an  executor  might  do  so  without  °^'^  advan- 
impropriety,  and  without  being  liable  to  any  charge  for  interest. 
But  this  doctrine  has  been  entirely  overruled  by  more  modern 
cases  (^j).  And  it  is  now  established,  that  if  the  executor  makes 
use  of  the  money,  he  ought  to  pay  the  interest  he  made  {q)  ; 
upon  the  principle  just  above  considered,  that  he  ought  not  to 
derive  any  profit  from  the  trust  property  (r).  Hence  it  has 
become  a  settled  rule  that  if  a  trustee,  having  trust  money  in 
his  hands,  knowingly  applies  it  to  his  own  use,  or  in  his  trade, 
he  shall  be  charged  with  interest  at  the  rate  of  5  per  cent.  (s). 
If  the  fund  is  employed  in  trade,  the  cestuis  que  tntdod  have  a 
right  to  an  option  of  taking  either  the  interest  or  the  profits 
which  have  arisen  from  the  trade  (/)  :  but  they  must  elect  to 
take  either  the  profits  for  the  whole  period,  or  the  interest  for 
the  whole  period  {u).     Where  an  executor  embarks  liis  testator's 


(o)  Adams  v.  Gale,  2  Atk.  106; 
Child  V.  Gihson,  2  Atk.  603. 

[p)  Perkins  v.  Baynton,  1  Bro. 
C.  C.  375;  Newton  v.  Bennet,  1 
Bro.  C.  C.  361 ;  Forbes  v.  Ross,  2 
Bro.  C.  C.  439  ;  Tehbs  v.  Carpenter, 
1  Madd.  304. 

[q]  Forbes  v.  Ross,  2  Cos,  116; 
Bocke  v.  Hart,  11  Ves.  60. 

(r)  Ante,  p.  1482. 

(s)  Mousley  v.  Carr,  4  Beav.  49 ; 
Re  Dans,  [1902]  2  Ch.  314,  where 
Far  well,  J.,  held  that  5  j^er  cent, 
was  still  the  rate  chargeable  in  such 
cases. 

{t)  Burden  y.  Burden,  cited  1 
Jac.  &  Walk.  134;  Wedderburn  v. 
Wedderburn,  22  Beav.  100;  ante, 
p.  1483. 

{>i)  Heathcote  v.  Hid  me,  1  J.  & 
W.  122.  In  Vyse  v.  Foster,  L.  E. 
8  Ch.  309,  334,  which  was  a  case 
in  which  a  daughter  of  the  tes- 
tator, a  beneficiary  under  the  Will, 
was  asking  for  an  account  of 
profits,  having  been  credited  with 
interest  at  5  per  cent,  on  her  share 
of    trust   moneys,  which   consisted 


of  the  ascertained  share  of  the 
testator  left  in  breach  of  trust  in 
the  business  in  which  he  had 
been  a  partner,  James,  L.  J.,  says  : 
"It  has  been  distinctly  laid  down 
that  a  plaintiff  cannot  claim  both 
interest  and  profits  in  res^ject 
of  the  money  employed  in  trade, 
but  must  elect  between  them,  and 
it  might  be  a  grave  question 
whether  the  plaintiff  must  not 
either  adopt  or  reimdiate  the  terms 
on  which  the  successive  partnerships 
were  willing  to  hold  her  money.  If 
she  repudiate  the  arrangement,  it 
might  be  considered  that  she  would 
have  to  elect  between  interest  and 
that  share  only  of  the  profits  made 
in  respect  of  her  capital  which 
actually  came  into  the  hands  of 
her  trustees,  as  appears  to  have 
been  held  in  Jones  v.  FoxaJl,  15 
Beav.  388.  The  application,  how- 
ever, of  that  rule  as  to  election 
between  interest  and  profits  to  the 
case  of  an  actual  loan  by  a  trustee 
in  breach  of  trust  to  liiinseK  and 
others,    would,  we   think,    require 
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funds  in  trade  without  authority,  it  would  seem  tliat  in  no  case 
will  interest  be  charged  against  him  at  less  than  5  per  cent.  {x). 
It  has  been  further  established,  that  if  an  executor  or  other 
trustee  mixes  trust  funds  with  his  private  moneys,  and  employs 
them  both  in  a  trade  or  adventure  of  his  own,  the  ceHtni  que 
trust  may,  if  he  prefers  it,  insist  upon  having  a  proportionate 
share  of  the  profits,  instead  of  interest  on  the  amount  of  the 
trust  funds  so  employed  {y) .  And  it  would  seem  to  be  now 
settled,  that  an  executor,  who,  being  a  trader,  and  having,  of 
course,  an  account  with  a  banker,  places  the  assets  at  his 
banker's  in  his  own  name,  by  that  means  increases  the  balances 
in  his  favour,  acquiring  additional  credit,  and  enjoying  in  his 
business  the  advantages  naturally  arising  from  that  circum- 
stance, must  be  considered  as  having  employed  the  money  for 
his  own  benefit,  and  must,  therefore,  be  charged  with  interest  at 
5  per  cent.  (s). 

There  are  many  other  cases  where  executors,  who  have 
applied  the  assets  in  direct  dereliction  of  their  duty,  have  been 
charged  with  5  per  cent,  interest.  Thus  in  Forhes  v.  lloss  (a), 
there  was  an  express  trust,  by  a  direction  in  the  Will,  to  lay 
out  the  fund  in  the  purchase  of  lands,  or  upon  heritable  or 
personal  securities,  at  such  a  rate  of  interest  as  the  executors 
should  think  reasonable ;  so  that  they  were  at  liberty,  using 
their  discretion  soundly  and  fairly  and  honestly,  to  lend  it  to 
anybody  that  they  might  suppose  would  give  a  reasonable 
interest   for  it,  considering   at   the   same  time   the  degree  of 

very  full  consideration  before  tlie  Cli.  C.  385;  Boc.Ji:e  v.  Hart,  11  Ves. 

Court  came  to  a  final  decision  on  61  ;  Sutton  v.  Sharp,  1  Euss.  Ch.  C. 

it."  151,    152;  Re  Jones,   49  L.  T.  91. 

(./;)  Heatlicote  v.  Hulme,   1  J.  &  Although  the  Will  authorized  the 

W.  134,  135.     See  also  Rohinson  v.  executor  to  invest  the  residue  on 

Rohinson,  1  De  G.  M.  &  G.  257,  by  "  good  private  securities:"   Westover 

Lord   Cran worth ;    and  Re  Davis,  v.  Chapman,  1  Coll.  177.     See  also 

[1902]    2    Ch.    314.      There    is    a  Re  HilUard,  1  Yes.  90 ;  Melland  r. 

dictum  which  seems  to  imply  the  Gray,    2    Coll.    295  ;     WiUiams   v. 

contrary  in  RocJce  v.  TI((rt  (1805),  Powell,    15    Beav.    461,     But    see 

11  Ves.  at  p.  61.  contra,  PerJiiiis  v.  Baynton,  1  Bro. 

{y)  Jhichr  V.  Somes,  2  M.   &  K.  Ch.  C.  375  ;  Broitm  v.  Souihonse,  3 

055  ;    Wedderburii   v.   Wedderlmrn,  Bro.   Ch.  C.   107.     See  Biirdiek  v. 

•     2   Keen,   722  ;    4   My.  &   Cr.   41  ;  Garrid;   L.    E.    5    Ch.    233,  as  to 

WilUlt  V.  Blanford,  1   Hare,  253 ;  what  is  employment  of  money  in 

I'orllork  V.   (lariliKr,  1  Ilarc,  594,  business. 

60.",.  («)  2   Cox,    113;  S.    C,   2  Bro. 

{■/.)   Trrvpn  V.   Tdvvshend,  1    Bro.  Ch.  C.  430. 
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responsibility  of  the  person  to  whom  it  was  lent :  they  lent  the 
fund  to  one  of  themselves,  on  bond  at  4  per  cent.,  when  5 
per  cent,  might  have  been  made  by  heritable  or  government 
securities  :  And  it  was  held,  that  he  should  be  charged  with  5 
per  cent,  interest.  So  in  Piety  v.  Stace  (b),  the  Will  dii-ected 
the  executor  to  place  the  money  in  the  public  funds  or  upon 
mortgages  or  other  good  securities,  and  to  pay  the  dividends 
and  interest  to  certain  persons  for  life,  and  after  their  death  to 
disjDose  of  the  capital  in  a  certain  mode  :  The  executor  called  in 
part  of  the  property  which  was  out  on  security,  used  it  generally 
in  his  trade,  and  in  various  transactions  in  the  public  funds, 
paying  only  the  dividends  of  the  stock  to  the  persons  entitled 
under  the  Will,  and  he  lent  part  to  his  son  :  And  Lord  Alvanley 
directed  an  account  of  all  the  executor  had  made,  with  interest 
at  the  rate  of  5  per  cent,  upon  the  balances  in  his  hands.  In 
Pocoek  V.  Reddington  {c),  the  executor  and  trustee  having  been 
guilty  of  a  breach  of  trust  by  selling  out  stock  and  dealing 
improperly  with  the  money,  Lord  Alvanley  held  that  the  cesiui 
que  trust  had  an  option  to  have  the  stock  replaced  or  the  money 
produced  by  the  sales,  with  interest  at  5  per  cent,  or  more,  if 
more  had  been  made  by  it,  and  the  costs  occasioned  by  the 
executor's  misconduct  (c/') .  In  Moatcij  v.  Ward  {(•),  dca.  executor 
who  unnecessarily  called  in  property  held  by  him  in  trust  for 
infants  which  was  out  upon  good  security  at  5  jier  cent.,  and 
who  kept  large  balances  in  his  hands  which  he  used  as  his  own, 
was  ordered  by  Lord  Eldon  to  be  charged  with  interest  at  5 
per  cent,  and  costs.  In  Bieh  v.  Mottci/  {/),  the  master  found 
that  two  executors  had,  by  signing  joint  cheques,  enabled  each 
other  to  receive  sums  belonging  to  the  estate  of  their  testatrix, 
when  they  were  both  largely  indebted  to  that  estate  :  and  that 
the  sums  so  received  by  them  were  debts  provable  under  their 
respective  commissions ;  both  executors  having  become  bank- 
rupt :  Sii"  C.  Pepys,  M.  R.,  said,  that  as,  in  respect  of  such 
sums,  the  executors  had  each  committed  a  devadavit,  each  was 
chargeable,  according  to  the  uniform  practice  of  the  Court, 
with  interest  at  5  per  cent,  upon  the  sums  which  he  had 
enabled  his  co-executor  to  receive  :  And  his  Honoui'  accord- 
ingly  made   an   order,   that   interest   at  that  rate   should   be 


[I)  4  Ves.  620.  Ves.  402. 

(c)  5  Ves.  794.  (e)  11  Ves.  58 1. 

[d)  See  also  Bate  v.    Scales,   12  (/)  2  M.  &  K.  312. 
W.E. VOL.  II.  5  D 
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added  to  the  principal  sums  to  be  proved  against  the  bank- 
rupts' estates  respectively  (</).  In  Jones  v.  Foxall  {h)  and 
WiUiams  v.  Powell  (i),  Romilly,  M.  E.,  stated  the  rule  as 
established  by  the  authorities,  that  if  an  executor  has  retained 
balances  in  his  hands,  which  he  ought  to  have  invested,  the 
Court  will  charge  him  with  simple  interest  at  4  per  cent,  (k) 
on  the  balances;  but  if  in  addition  to  such  retention  he 
has  committed  a  direct  breach  of  trust,  or  been  guilty  of 
misconduct,  he  will  be  charged  after  the  rate  of  5  per 
cent.  (/). 

But  in  the  later  case  of  The  Attorney- General  -7.  Alford{m), 
Lord  Cran worth,  C,  said  he  could  not  understand  the  principle 
on  which  the  Court  can  proceed  in  jiamcwi  to  punish  the  executor 
for  his  misconduct  by  making  him  account  for  more  interest 
than  he  has  received :  and  his  Lordship  stated  his  opinion  to 
be,  that  the  Court  ought,  in  the  case  of  an  executor  who  has 
money  in  his  hands  which  he  ought  to  invest  and  does  not 
invest,  to  charge  him  only  with  the  interest  which  he  has 
received,  or  which  the  Court  is  justly  entitled  to  say  he  ought 
to  have  received,  or  which  it  is  so  fairly  to  be  presumed  that  he 
did  receive,  that  he  is  estopped  from  saying  that  he  did  not 
receive  it :  and  the  learned  judge  added,  that  misconduct  did 
not  seem  to  him  to  warrant  the  conclusion  that  the  executor  did 
in  point  of  fact  receive,  or  is  estopped  from  saying  that  he  did 
not  receive,  the  interest,  or  that  he  is  to  be  charged  with  any- 
thing he  did  not  receive,  if  it  is  not  misconduct  contributing  to 
that  particular  result :  And  his  Lordship  proceeded  to  hold 
(varying  a-  decree  of  Stuart,  Y.-C.)  (n),  that  an  executor  who 
for  several  years  had  retained  funds  in  his  hands  uninvested, 
which  he  ought  to  have  invested,  was  chargeable  only  with 
simple  interest  at  4  per  cent.,  there  being  no  circumstance  to 


{(j)  See  also  Munch  v.  CorkereU,  16  Beav.  80. 

9  8im.  3;J9,  351 ;    confirmed  as  to  (m)  4  De  G.  M.  &  G.  483,  851, 

charging  the  trustees  with  interest  852.    Of.  Burdick  v.  Garrick,  L.  E. 

at  5  per  cent.,  by  Lord  Cottcnham,  5    Ch.    233,    241.      The   principle, 

5  M.  &  Cr.  178,  220.  established    in  the   above   case   of 

(//)  15  Beav.  388.  Att.-Gen.   v.   Alford,  and   also  in 

(i)  15  Beav.  401.  that    of    Att.-Gen.    v.    EiJhhr,    9 

(/•)  Now  reduced  to  3  per  cent. :  H.  L.  C.  654,  was  approved  of  in 

vide  (udr,  1).  1490.  Jie   JMkcs,    33    C.   D.    552 ;    ante, 

(/)  Sec  also  the  rule   stated  by  p.  1490,  note  {k). 

the  Hamo  judge  in  Kiwtt  v.  Cottre,  (n)  2  Sm.  &  G.  488. 
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lead  to  the  conclusion  that  he  had  made  any  profit  by  ]iis  mis- 
conduct :  If  indeed  it  had  appeared  that  he  had  improperly  used 
the  money  for  his  own  purposes,  the  Coiu-t  would  not  inquii'e 
what  had  been  the  actual  proceeds  of  his  speculation,  but  would 
infer  he  either  did  make  5  per  cent.,  or  ought  to  be  estopped 
from  saying  that  he  did  not  (o). 

As  a  general  rule,  the  Court  decrees  the  computation  of  Instances  of 
simple  interest  to  be  made  [p).  But  there  are  instances  in  interest!" 
which  an  executor  has  been  charged  with  compound  interest. 
Thus  in  liapliacl  Y.  Boehm  {q),  a  legacy  was  given  to  the  exe- 
cutor, with  a  declaration  in  the  Will,  that  such  a  legacy  should 
be  in  full  for  the  trouble  he  might  have  in  performing  the 
duties  of  the  Will,  and  that  he  should  not  have  any  claim  for 
commission,  or  derive  any  advantage  from  keeping  in  his  pos- 
session any  sums  of  money,  without  duly  accounting  for  the 
legal  interest  thereof  :  The  testator  then  disposed  of  the  residue 
upon  certain  trusts  for  his  children,  and  directed  that  a  sufficient 
part  of  the  interest  of  the  portions  should  be  applied  to  the 
maintenance,  &c.,  of  each  child,  and  the  surplus  should  be 
accumulated :  the  executor  did  not  lay  the  money  out  as 
directed,  but  kept  upwards  of  30,000/,  in  his  hands,  and  used 
it  in  his  trade,  so  that  there  was  a  wilful  violation  of  the  Will, 
which  prohibited  retainer  and  directed  accumulation :  And 
Lord  Loughborough  decreed,  that  an  account  should  be  taken 
from  the  moment  of  the  testator's  death,  and  interest  be  charged 
upon  all  the  sums  received,  and  rests  to  be  made  half-yearly 
upon  the  balance,  including  intermediate  interest :  so  that  double 
compound  interest  was  given  :  The  cause  came  on  afterwards 
before  Lord  Eldon,  upon  exceptions  to  the  Master's  report,  and 
though  his  Lordship  did  not  approve  of  the  decree,  yet  he 
agreed  in  the  propriety  of  giving  compound  interest.  So  in 
Knott  V.  Cottce  (>■),  where  there  was  an  express  trust  for  accumu- 


(o)  See  accord.  Mayor  of  Berioich  [p)  Rohinson  v.  Cumming,  2  Atk. 

V.  Murray,  7  De  G.  M.  &  G.  497,  410. 

519,  in  wHcli  case  Lord  Cranworth.  (q)  11  Ves.  92 ;  13  Yes.  407,  590. 

said  that  it  was  a  mistake  to  suppose  (r)  16  Beav.  77.     THs  case  was 

that  lie  had  laid  it  down  in  Att.-  followed    by    StirHng,    J.,    in    He 

Oen.  V    Alford   that   a   defaulting  Barclay,  [1899]   1   Ch.  674,  except 

trustee  could  never  be  charged  with  that  the  rate  of  interest  charged  in 

more   than  4  per  cent.      And   see  that  case  was  3  per  cent.  only.     Cf. 

Vyse  V.  Foster,  L.  E.   8   Ch.   309,  also  Re  Emmet's  Estate,   17  C.  D. 

333.  142. 

5  1)2 


1496  Of  the  LiaUlity  of  an  Executor.     [Pt.  iv.  Bk.  ir. 

lation,  Romilly,  M.  R.,  held  that,  though  the  circumstances 
were  not  such  as  to  make  it  right  to  charge  the  executor  with 
more  than  4  per  cent,  interest  on  moneys  which  he  had  im- 
properly invested,  yet  it  was  a  case  for  annual  rests.  And 
other  instances,  where,  in  executors'  accounts,  interest  has  been 
given  with  rests,  will  be  found  in  the  cases  cited  in  the  note 
below  (s).  And  it  was  held  by  Eomilly,  M.  E.,  on  two 
occasions  it),  that  if  an  executor  employs  the  assets  in  trade  or 
speculation,  for  his  own  benefit,  he  shall  be  charged  either  with 
the  profits  actually  so  obtained  by  him  for  the  use  of  the  money, 
or  with  compound  interest  at  5  per  cent. 

His  Honour,  however,  observed,  that  the  principle  on  which 
executors  have  been  charged  mth  compound  interest  has  not 
been  clearly  defined,  nor  are  the  decided  cases  by  any  means 
free  from  obscurity  or  contradiction.  The  principle  of  some 
of  them  seems  to  have  been,  that  the  Court  ought  to  visit  the 
executor  as  it  were  with  a  penalty,  when  he  has  not  merely 
misconducted  himself,  but  has  derived,  or  tried  to  derive,  a 
profit  for  himself  from  the  use  of  the  money.  And  it  has  not 
unfrequeutly  been  said,  that  in  order  to  make  out  a  claim  for 
compound  interest,  a  very  strong  case  of  violation  of  duty  is 
required  {}i).  But  there  has  already  been  occasion  to  mention 
that  Lord  Cranworth  repudiated  the  doctrine  of  punishing  the 
executor,  and  maintained  the  principle,  "s\ith  respect  to  compound 
as  well  as  simple  interest,  that  the  Court  ought  to  charge  him 
only  with  the  interest  which  he  has  received,  or  which  the 
Court  is  justly  entitled  to  say  he  ought  to  have  received,  or 
to  presume  he  did  receive  [x). 

It  may  here  be  observed,  that  a  considerable  difference  of 
opinion  has  existed  as  to  the  effect  of  a  direction  to  the  Master 
"  to  make  annual  rests  "  in  taking  the  account :  In  Heighington 
V.  Grant  {y),  Lord  Langdale,  M.  R.,  after  reviewing  all  the 


(s)    Htaclipoole    v.    Btackpoole,    4  M.  &  K.  655. 
Dow,  209;    Wilh<,n  v.  Carmichael,  (^)  j,,„es    v.    FoxaU,    15    Beav. 

2   iJow   &   Clark,    58  ;     Walker  v.  SHS ;   Williams  v.  Foivell,  ibid.  461. 
Woodvjurd,    1    Iluss.    Chanc.    Cas. 

107;    Townend  v.  Townend,  1  Giff.  (")    ^^'^    ^''"'^'^^    ^-    ^e«^""^^'    ^ 

-01  ;    Walrondy.  Walroml,  29Boav.  J'^«-   '"^  "^^'''^l^-  ^^^'    ^'^'^'  ^'  ^"^- 

586.      SCO    alHo,  on   this    mibject,  ^"'"^^'■'  ^  ^^''^'^-  ^^O- 
Binniwjton  v.  I/nrwnod,  1  Turn.  &  (•«)   Att.-(len.    v.    Alford,    ante, 

E.    481  ;     and    Lord    Brougham's  P-  1494. 
judgment    in   Docker  v.    i^iaes,    2  (y)  5  M.  &  Cr.  258. 
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authorities,  denied  that  a  direction  to  ascertain  balances,  to 
compute  interest  on  such  balances,  and  "  in  taking  the  said 
accounts  "  to  make  annual  rests,  followed  by  a  direction  that 
the  party  shall  be  charged  with  interest,  "  after  the  rate  and  in 
the  manner  aforesaid  upon  such  balances,"  could,  without  more, 
be  considered  as  a  direction  to  charge  the  defendant  with  com- 
pound interest,  as  so  much  principal  received  into  the  account  of 
the  following  year :  And  his  Lordship  expressed  his  opinion 
that  where  compound  interest  is  intended  to  be  charged,  a 
specific  direction  for  that  purpose  should  be  given.  But  on 
appeal  to  Lord  Cottenham,  C,  his  Lordship,  in  an  elaborate 
judgment,  arrived  at  a  different  construction  of  the  direction  in 
question,  and  held  that,  under  it,  the  interest  computed  on  the 
balance  due  at  the  end  of  the  fhst  year  was  to  form  part  of  the 
balance  due  at  the  end  of  the  second  year,  and  upon  which 
interest  was  then  to  be  computed,  and  so  on  from  year  to  year 
to  the  end  of  the  account  {z) . 

On  the  setting  aside  of  a  sale  by  a  trustee  of  trust  property  On  setting 
to  himself,  and  the  reconveyance  of  the  property  to  the  bene-  tru8tee\o  ° 
ficiaries,  it  is  not  the  practice  of  the  Com-t  to  charge  the  trustee  interest  to  be 
with  interest  on  the  rents  and  profits  received  by  him  since  the  rents' and 
date  of  the  sale  (a).  "^""-^^aI^- 

^   '  ceived  bynim. 

An   executor   or  administrator  is  entitled  to  be  allowed  all  Allowances  to 
reasonable  expenses  which  have  been  incurred  in  the  conduct  of  „    , . 

...  lor  his 

his  office  (A),  except  those  which  arise  from  his  own  default  (r).  expenses: 

But  it  is  a  general  principle,  that  an  executor  or  administrator  f*^^  Vf 

.  .  trouble: 

shall  have  no  allowance,  at  law  or  in  equity,  for  personal 
trouble  and  loss  of  time  in  the  execution  of  his  duties  {d).  Nor 
is  the  case  altered  by  the  executor's  renunciation  of  the  executor- 

(z)  Heighington  v.  Grant,  5  M.  &  death:  Fields. Peckett,  29Beav. 576. 

Cr.  258.  (c)  Pamu'l    v.    Fenn,    Cro.   Eliz. 

(a)  Lewin  on  Trusts,   lOtli  edit.  348.     He  shall  not  be  allowed  the 

p.    558 ;     Silkstone    Co.    v.    Edey,  costs  of  an  action  against  him  as 

[1900]  1  Ch.  167.  executor,   which    he   ought    never 

{h)  Potts   V.    Lrigldon,    15    Yes.  to  have    defended:     Chamhers    v. 

Tn;    Hyde    v.    Hmjwood,    2    Atk.  Smith,    2    Coll.    742;      Smith    v. 

126  ;    Trustee    Act,     1893,    s.    24,  Chambers,  2  Phil.  Ch.  C.  221. 

ante,    p.    1475.     In    these    should  {d)  Pobinson  v.  Pdf,  3  P.  Wms. 

be  included  the  expenses  of  keeping  251;      Scattergood     v.      Harrison, 

up  the  testator's  domestic  establish-  Mosely,  130;  Brocksopp  v.  Barnes, 

ment  for  a  reasonable  time  after  his  5  Madd.  90. 
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ship,  and  his  afterwards  assisting  in  it ;  nor  although  it  should 
appear  that  he  has  deserved  more,  and  has  benefited  the  estate 
to  the  prejudice  of  his  own  affairs  (^■).  And  even  where  an 
executor  in  trust,  who  had  no  legacy,  in  a  case  in  which  the 
execution  of  the  office  was  likely  to  be  attended  with  trouble,  at 
first  declined,  but  afterwards  agreed  with  the  residuary  legatee, 
in  consideration  of  a  hundred  guineas,  to  act  in  the  executor- 
ship, and  on  his  dying  before  the  execution  of  the  trust  was 
completed,  his  executors  filed  a  bill  to  be  allowed  that  sum  out 
of  the  trust  money  in  their  hands :  the  Court  refused  the  claim, 
observing,  that  independently  of  the  executor's  having  died 
before  the  trust  was  executed,  such  bargains  ought  to  be  dis- 
couraged, as  tending  to  dissipate  the  property  (/).  So  a 
surviving  partner,  being  executor,  is  not  entitled,  without 
express  stipulation,  to  any  allowance  for  carrying  on  the  trade 
after  the  testator's  death  {g).  Again,  in  New  v.  Jone^i  (//),  it 
was  held  by  Lord  Lyndhurst,  C.  B.,  that  if  a  solicitor  or 
attorney,  who  is  an  executor,  does  professional  business  himself 
for  the  benefit  of  the  estate,  he  is  not  entitled  to  be  paid  his  bill 
of  costs  for  such  services :  it  would  be  placing  his  interest  at 
variance  with  the  duties  he  has  to  discharge  (/).  Accordingly 
in  Moore  v.  Frowd  (A-),  Lord  Cottenham  held,  that  a  trustee, 
who  is  a  solicitor,  is  entitled  to  be  repaid  such  costs,  charges  and 
expenses  only  as  he  has  properly  paid  out  of  his  pocket ;  and 
that  it  makes  no  difference  in  this  respect,  that  the  instrument 

[e)  Rohinson  v.  Pdt,  3  P.  Wms.  plaintiffs. 

249.  (f/)  Burden    v.    Burden,    1    Yes. 

(/)  Oould    V.    Fleetwood,    3    P.  &   B.    170;    Stocken   v.  Datvson,  6 

"Wms.  251,  note  (A).     So  in  Ayliffe  Beav.  371.     Nor  is  an  executor  and 

V.  Murray,  2  Atk.  58,  two  persons,  legatee  of  such  surviving  partner  : 

executors    and    trustees    under    a  Ibid.   Cf .  sect.  39  of  the  Partnersliip 

Will,   would  not  prove  the  Will,  Act,  1890. 

nor   suffer  the  cestui  que  tvunt  to  {h)  Exchequer,  August  9th,  1833. 

tuko  out  letters  of  administration  The  writer  is  indebted  to  the  kind- 

cum  iestamento  annexo,  till  ho  had  ness  of  Mr.  Younge,  for  the  note  of 

executed  a  deed,  by  which  he  was  this  decision,  which  is  inserted  in 

to  pay  lOOZ.  to  one  executor,  and  9  Bythewood's    Convey,   pp.   337, 

200/.    to    tho     other,    within     six  338.     It  is  also  reported  in  a  note 

months    after    they    should    have  to  Cradoch  v.  Piper,  1  Mac.  &  G.  668. 

exhibited     an     inventory:      Lord  {i)  See  also  Wilhony.  Carmicliael, 

Ilardwicko  declared  the  deed  was  2  Dow  &  Clark,  51  ;   1  Mac.  &  G. 

unduly  obtained,  and  decreed  that  678,    679 ;    Nicholson  v.    Tutin,    3 

no  allowance  should  bo  made   for  Kay  &  J.  159. 

tho  Bum  of  100/.  and  200/.  to  tho  (A)  3  M.  &  Cr.  45. 
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creating  the  trust  may  have  directed  that   the  trust  moneys 
should  be  applied  [inte)'  alia)  in  payment  of  all  expenses,  dis- 
bursements and  charges  to  be  incurred,  sustained  or  borne  by 
the  trustee,  in  professional  business,  journeys  or  otherwise,  and 
that  the  trustee  might  retain  all  reasonable  costs,  charges  and 
expenses  which  he  might  sustain  or  be  put  unto,  such  costs, 
charges  and  expenses  to  be  reckoned,  stated,  and  paid  as  between 
attorney  and  client.     Again,  in  Collins  v.  Carey  (/),  where  busi- 
ness  relating   to  a  trust   estate   had  been  transacted  by-  two 
solicitors  in  partnership,  one  of  whom  was  a  trustee  of  the  estate, 
Lord  Langdale,  M.  E,.,  held,  that,  in  passing  the  accounts  of 
the  trustee,  costs  out  of  pocket  alone  could  be  allowed  (w).    And  Trusteeactiiu 
the  general  rule,  that  a  trustee  acting  as  solicitor  in  the  trust  merely^  °^ 
matters  is  merely  entitled  to  costs  out  of  pocket,  has  been  firmly  entitled  to 
established  by  several  subsequent  decisions  {n).     And  the  rule  is  pocket: 


(0  2  Beav.  128. 

{m)  Aud  the  rule  is  tlie  same, 
thoiigli  the  business  be  done  by  one 
of  the  partners  who  is  not  trustee  : 
Christophers  v.  White,  10  Beav. 
523. 

(«)  Fraser  v.  Palmer,  4  Y.  & 
Coll.  515,  coram  Alderson,  B.  ;  1 
Mac.  &  G.  679;  Re  Sherwood,  3 
Beav.  338  ;  Bainbrigge  v.  Blair, 
8  Beav.  588;  Todd  v.  Wilson,  9 
Beav.  486.  The  costs  in  such 
cases,  of  a  defendant,  are  ordered 
to  be  taxed  as  between  solicitor 
and  chent,  without  any  special 
directions  :  York  v.  Brown,  1  Coll. 
260  :  And  under  such  an  order, 
or  under  an  order  to  tax  costs 
generally,  the  taxing  masters 
may  take  notice  that  the  solicitor 
is  also  a  trustee,  and  apply  the 
rule :  CradocJc  v.  Piper,  1  Mac.  & 
G.  664.  But  the  rule  does  not 
preclude  an  executor  who  acts  as 
solicitor  in  a  cause  in  which  he 
is  a  party  in  his  representative 
character,  from  being  allowed,  as 
against  the  estate,  that  proportion 
of  the  whole  costs  which  his  town 
agent  in  the  cause  was  entitled  to 
receive :  Burge  v.  Brutton,  2  Hare, 


373.  See  Re  Taylor,  18  Beav. 
165.  And  it  must  be  observed, 
that  the  rule  does  not  disentitle  a 
solicitor,  who  is  a  trustee,  from 
claiming  his  j)rofessional  charges 
under  a  special  contract,  nor  under 
a  Will  authorizing  him  expressly 
to  make  such  charges  :  Re  Sher- 
ivood,  3  Beav.  341 ;  Christojyhers 
V.  WJiite,  10  Beav.  524,  by  Lord 
Langdale.  See  also  Brougliton  v. 
BrougJiton,  5  De  G.  M.  &  G.  166, 
by  Lord  Cranworth;  Harhin  v. 
Darlnj,  28  Beav.  325 ;  post,  p.  1507. 
Where,  however,  a  testator  by  his 
Will  authorized  any  trustee  thereof 
who  might  be  a  solicitor,  to  make 
the  usual  pi-ofessional  or  other 
proper  and  reasonable  charges  for 
all  business  done  and  time  ex- 
pended in  relation  to  the  trusts  of 
the  Will,  whether  such  business 
was  usually  within  the  business  of 
a  solicitor  or  not,  it  was  held  that 
the  taxing  master  had  power  to 
allow  a  trustee,  who  was  a  solicitor, 
the  proper  charges  for  business  not 
strictly  of  a  professional  nature 
transacted  by  him  in  relation  to  the 
trust  estate:  Re  Ames,  25  C.  D. 
72 ;  and  cf.  also  Re  Fish,  [1893]  2 
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not  restricted  to  cases  of  express  trusts,  but  applies  to  the  ease 

of  an  executor  or  trustee,  though  there  be  no  express  trust  (o). 

but  not  as  to    -^^t^  ^j^g  ^^^  ^^^^  ^^^  apply  to  the  costs  incurred  in  a  suit  where 

costs  incurred  .  ,.  ,„  i    ^  •  x 

in  a  suit  where  the  Solicitor  acts  in  the  suit  for  himself  and  his  co-trustees:  In 

for  himseK  ^     s^^h  a  casc  he  shall  be  allowed  the  full  costs  which  would  be 

and  CO-  properly  chargeable  by  a  stranger  to  the  trust,  taking  care  that 

they  are  not  to  be  increased  by  his  being  one  of  the  parties  {p) . 


Ch..  413.  But  where  the  direction 
of  the  Will  was  that  one  of  the 
executors  and  trustees  should  con- 
tinue to  act  as  solicitor  in  relation 
to  ih.Q  property  and  affairs  of  the 
testatrix,  and  should  make  his 
usual  professional  charges,  and  that 
notwithstanding  his  acceptance  of 
the  office  of  trustee  and  executor, 
he  should  be  entitled  to  make  the 
same  professional  charges  and  to 
receive  the  same  pecuniary  emolu- 
ments and  remuneration  for  all 
business  done  by  him,  and  all 
attendances,  time,  and  trouble 
given  and  bestowed  by  him  in  or 
about  the  execution  of  the  trusts 
and  powers  of  the  Will,  as  if  he, 
not  being  himself  a  trustee  or 
executor,  were  employed  by  the 
trustee  or  executor,  it  was  held 
that  all  items  which  were  not  of 
a  strictly  professional  character 
ought  to  be  disallowed :  Re  Chappie, 
27  C.  D.  584.  And  a  clause  in  a 
Will  entitling  a  triistee  or  executor, 
being  a  solicitor,  "to  charge  and  be 
paid  all  usual  professional  or  other 
charges  for  any  business  done  by 
him  or  his  firm  in  relation  to  the 
management  and  administration  of 
tho  estate,  and  carrying  out  the 
trusts,  powers,  and  provisions  of 
tho  Will,  whether  in  tho  ordinary 
courso  of  his  profession  or  business 
or  not,  and  although  not  of  a  nature 
strictly  requiring  tho  enii)l()ymcnt 
of  a  solicitor  or  (jthor  jjrofessional 
person,"  was  hold  to  enable  a 
trusteo  to  churgo  for  any  work  done 


for  the  estate  in  the  course  of  his 
profession  or  business,  whether  done 
in  the  ordinary  course  thereof  or 
not,  but  not  to  authorize  him  to 
charge  for  work  done  outside  his 
profession  or  business  :  Clarkson  v. 
Rohhison,  [1900]  2  Ch.  722.  Where 
a  solicitor-trustee  is  an  attesting 
witness  of  a  Will,  a  declaration 
that  he  shall  be  allowed  profit  costs 
for  transacting  the  business  of  the 
trust  estate  will  not  entitle  him  to 
such  costs,  the  right  to  take  such 
costs  being  a  beneficial  interest 
within  sect.  15  of  the  Wills  Act: 
Re  Barber,  31  C.  D.  665,  approved 
by  the  Court  of  Appeal  in  Re 
PooIeT/,  40  C.  D.  1.  So,  if  the 
estate  be  insolvent,  a  clause  in  the 
Will  empowering  the  solicitor  to 
charge  profit  costs  will  not  entitle 
him  to  them,  such  clause  being  in 
effect  a  legacy  :  Re  White,  [1898] 
1  Ch.  297  ;  2  Ch.  217  ;  post, 
p.  1502.  Compensation  may,  in 
special  cases,  be  made,  under  the 
authority  of  the  Court,  to  a  trustee 
acting  as  solicitor  in  the  trust 
matters;  though  not  by  allowing 
him  to  make  the  usual  professional 
charges  :  Bainhriyge  v.  Blair,  8 
Beav.  588. 

(o)  Pollard  v.  Boyle,  1  Drew.  & 
Sm.  319. 

(p)  Cradocle  v.  Piper,  17  Sim. 
41 ;  1  Mac.  &  G.  664.  See  also  the 
observations  of  Lord  Cranworth 
on  this  case  in  BroiKjhton  v. 
Browjhton,  5  De  G.  M.  &  G.  164, 
105  ;  and  see  Re  Barber,  34  C.  D 
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This  exception,  however,  in  favour  of  the  solicitor,  does  not 
extend  to  a  case  where  a  solicitor,  who  is  a  trustee,  acts  in  a  suit 


77,  in  which  case  Chitty,  J.,  after 
stating  the  rule  as  to  solicitors  not 
being  entitled  to  profit  costs,  says  : 
"  Consequently,  if  an  executor, 
being  a  solicitor,  acts  solely  for 
himself,  or  acts  for  himself  and 
his  co-trustee  in  the  business  of 
a  trust,  he,  in  the  absence  of  any 
provision  to  the  contrary  in  the 
instrument  creating  the  trust,  is 
not  entitled  to  receive  out  of  the 
trust  estate  profit  costs.  That  is 
the  rule  where  the  business  is 
done  not  in  a  suit  but  out  of 
Court ;  the  same  rule  applies 
where  the  solicitor  does  business 
in  Court,  acting  for  himself  as 
solicitor,  where  he  is  plaintiff  in 
an  action,  and  also  where  he  is 
the  defendant.  He  is  allowed, 
however,  to  act  as  solicitor  for 
cestuis  que  trustent  in  an  action, 
because  that  is  not  part  of  the 
business  of  the  trust  properly  so 
called,  and  in  cases  where  the 
cefituis  que  trustent  obtain  as  they 
sometimes  do,  in  fact  generally  do, 
out  of  the  trust  estate,  their  costs, 
the  solicitor  who  acted  for  them  is 
not  dejirived  of  his  proper  bill  of 
costs  by  reason  of  his  also  being  a 
trustee."  This  question  of  the 
right  of  a  solicitor-trustee  to 
charge  profit  costs  was  much  con- 
sidered by  the  Court  of  Appeal 
in  the  case  of  Be  Corsi'Ilis,  34 
C.  D.  675.  In  that  case  it  was 
held  (1)  that  the  firm  of  the 
solicitor-trustee  was  entitled  to 
profit  costs  made  in  acting  for  the 
trustees  who  were  respondents  to 
an  application  for  maintenance  by 
a  next  friend  on  behalf  of  an 
infant  under  the  summary  pro- 
cedure of  the  Court,  such  costs 
cominor  within  the  rule  of  Cradock 


V.  Piper;  (2)  that  profit  costs 
made  by  the  firm  of  the  solicitor- 
trustee  when  acting  for  a  receiver 
appointed  in  an  administration 
action,  the  solicitor-trustee  being 
the  defendant  in  the  action,  could 
not  be  retained  by  the  firm,  on  the 
principle  that  the  trustee's  interest 
and  duty  conflicted ;  (3)  that  profit 
costs  made  by  preparing  leases  and 
agreements  for  leases  of  parts  of 
the  trust  estate  could  not  be  re- 
tained, because,  although  actually 
paid  by  the  lessees,  the  solicitors 
were  employed  on  behalf  of  the 
trust  estate  ;  and  (4)  that  steward's 
fees  of  a  manor  which  formed 
part  of  the  trust  estate,  and  of 
which  trustees  had  appointed  a 
partner  in  the  firm  steward,  might 
be  retained,  even  though  such  fees 
were  brought  into  the  partnership 
account.  The  Court  of  Appeal,  in 
this  case,  while  disapproving  of  the 
decision  in  Cradock  v.  Piper,  ex- 
pressly refused  to  depart  from  a 
rule  so  long  followed,  or  to  fritter 
away  the  decision  by  saying  that  it 
only  applied  to  a  hostile  action. 
Cotton,  L.  J.,  in  his  judgment, 
(p.  681),  thus  sums  up  the  general 
principle :  "  It  is  a  well-established 
rule,  and  one  founded  on  sound 
pi'inciples,  that  a  trustee  who  is  a 
solicitor,  cannot  as  a  rule,  make 
any  profits  as  a  solicitor  on  business 
which  is  done  by  himself  or  by 
the  fii'm  of  which  he  is  a  member 
in  matters  relating  to  the  estate. 
There  is  one  very  obvious  prin- 
ciple which  applies,  namely,  that 
the  trustee  must  discharge  his  duty 
without  making  any  profit  out  of 
it.  If  there  is  business  which  a 
layman  cannot  properly  perform, 
he  may   employ  a   solicitor  to  do 
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executor 
entitled  to 
commission. 


for  himself  alone,  or  by  his  partner  for  himself  alone  (y),  nor  to 
a  case  of  a  solicitor,  being  a  tmstee  and  acting  as  solicitor  for 
himself  and  his  co-trustees  in  the  administration  of  the  trust  out 
of  Court  {)-).  And  where  an  executor  and  trustee  under  a  Will 
employs  his  co-trustee,  who  is  a  solicitor,  to  transact  the  legal 
business  of  the  trust,  the  solicitor  is  only  entitled  to  costs  out  of 
pocket  («) . 

A  solicitor,  who  is  sole  executor  and  trustee  of  a  Will,  is  not 
entitled  to  his  profit  costs  of  acting  as  solicitor  to  the  estate  if  it 
turns  out  to  be  insolvent,  even  though  tlie  Will  contains  a 
clause  declaring  that  he  should  be  the  solicitor  to  the  estate,  and 
should  be  allowed  to  charge  for  work  done  as  such  solicitor  ;  for 
the  clause  is  in  effect  a  legacy  of  profit  costs  to  the  solicitor,  and 
being  bounty  he  cannot  claim  it  as  against  creditors.  And 
this  rule  extends  to  all  professional  trustees  (/). 

An  agent,  who  is  appointed  executor  of  his  principal,  is  not 
entitled  to  charge  commission  on  business  done  subsequently  to 


that  legal  business.  If  it  is 
business  wbicb  a  trustee  in  his 
position  cannot  bo  expected  to  dis- 
charge, such  as  receiving  rents 
from  a  number  of  small  properties, 
he  may  employ  an  agent  to  collect 
those  rents,  but  if  he  chooses  to  do 
work,  he  cannot  make  a  charge 
against  the  estate  ;  that  is  the  rule 
as  regards  work  done  out  of  Court 
by  a  trustee,  whether  acting  for 
himself  or  for  the  other  trustee  as 
well.  From  the  rule  I  have  stated 
one  exception  was  established  by 
C'radock  v.  Piper :  that  is  to  say, 
where  there  is  work  done  in  a  suit 
not  on  behalf  of  the  trustee,  who  is 
a  solicitor,  alone,  but  on  behalf  of 
himself  and  a  co-trustee,  the  rule 
will  not  prevent  the  solicitor  or  his 
firm  from  receiving  tlio  usual  costs 
if  the  costs  of  ai)pcaring  for  and 
acting  for  the  two  have  not  in- 
crea.sod  the  expense ;  that  is  to 
Ray,  if  the  trustee  himself  has  not 
added  to  the  cxponso  which  would 
have  been  incurred  if  ho  or  his 
firm  had  appeared  only  for  his  co- 


trustee. For  that  there  is  an 
obvious  reason — that  it  is  not  the 
business  of  a  trustee  although  he  is 
a  solicitor,  to  act  as  solicitor  for  his 
co-trustee.  But  the  exception  in 
Cradock  v.  Piper  is  limited  ex- 
pressly to  the  costs  incurred  in 
respect  of  business  done  in  an  action 
or  a  suit."  But  a  solicitor  cannot 
be  entitled  to  profits  made  directly 
or  indirectly  through  his  office  of 
trustee,  unless  he  is  actually  the 
solicitor  on  the  record.  He  cannot 
stipulate  for  a  commission  with  a 
firm  of  solicitors  to  whom  he  intro- 
duces the  trust  business  :  Vipont  y. 
Butler,  W.  N.  (1893)  64. 

((/)  Lyon  V.  Baker,  5  De  G.  & 
Sm.  622. 

(r)  Lincoln  v.  Wnidsor,  9  Hare, 
158. 

(s)  BrougMon  v.  Broiighton,  5 
1)0  G.  M.  &  G.  160 ;  2  Sm.  &  G. 
422. 

(0  Be  Thorley,  [1891]  2  Ch.  613; 
Be  White,  Pennell  v.  Franklin, 
[1898]  1  Ch.  297;  2  Ch.  217. 
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tlie  testator's  death  («).  So  an  executor,  who  is  one  of  a 
banking  firm,  cannot  charge  the  ordinary  banker's  commission 
against  his  testator's  estate  (.r).  So  an  executor,  who  acts  as 
auctioneer  in  the  sale  of  assets,  is  not  entitled  to  charge  com- 
mission [y).  But  where  a  testator,  a  victualler,  directed  his 
trade  to  be  carried  on  by  his  executors,  brewers  and  spirit 
merchants,  who  had  been  in  the  habit  of  serving  him  in  his  life- 
time, and  supplies  were  furnished  for  that  purpose  by  them,  the 
Court  would  not  declare  that  the  executors  were  entitled'  to 
receive  the  cost  price  only  for  these  supplies,  but  directed  an 
inquiry  whether  the  supplies  were  proper,  and  furnished  at  the 
ordinary  market  price  (::) .  So  in  Willis  v.  Kimhle  (a) ,  a  testator 
devised  and  bequeathed  his  freehold  and  leasehold  estate  to 
trustees  for  sale,  and  he  declared,  that  his  trustees  respectively 
should  be  entitled  to  have  and  receive  out  of  the  trust-moneys, 
all  costs,  charges,  and  expenses,  fees  to  counsel  and  for  advice, 
and  for  professional  assistance,  and  loss  of  time,  paid,  incurred, 
sustained,  or  occasioned  in  or  about  the  execution  of  the  said 
trusts,  or  in  anywise  relating  thereto :  One  of  the  trustees  was  a 
land  surveyor,  and  he  superintended  the  management  and  sale 
of  the  estates :  And  Lord  Langdale,  M.  R.,  held,  that  he  was 
entitled,  upon  the  terms  of  the  Will,  to  a  compensation  for  loss 
of  time.  Again,  it  is  competent  for  the  Coui-t  to  appoint  an 
executor  and  trustee  consignee  with  the  usual  profits  (b).  And 
when  the  Court,  in  its  discretion,  has  made  such  an  appointment, 
and  the  appointment  has  been  acted  upon,  the  Court  will  not 
afterwards  withdraw  its  sanction  from  it  (c). 

The  Judicial  Trustee  Act,  1896  (d),  now  provides  that,  where  Jiidicial 
a  judicial  trustee  is  appointed,  there  may  be  paid  to  him  out  of  iggg^  g,  i  /-^^ 
the  trust  property  such  remuneration,  not  exceeding  the  limits 
prescribed  by  the  rules  for  the  time  being  in  force  under  the 
Act,  as  the  Court  may  assign  in  each  case,  subject  to  any  rules 
under  the  Act  respecting  the  application  of  such  remuneration 

{u)  Sheriff  y.  Axe,  i'Russ.  Ghana,  (z)  Smith   v.  Lamjford,  2  Beav. 

Cas.  33.  362. 

(a;)  Heicjhington  v.    Orant,   5  M.  („)  i  Beav.  559. 

&  Cr.  258,  262. 

,  >    T-.  7  r>    J7    11    -D  il>)  Marshall      v.     Holloumy,      2 

{y)  Kirhman  v.  Booth,  11   Beav.       q 

273.     Nor  if  lie  is  a  partner  with  ^^'^iist.  432. 

others,  can  the  partnership  make  ('^)  Morison  v.  Morison,  4  My.  & 

a  charge:    Matthison  v.   Clarke,    3  C;r.  215. 

Drew.  3.  ('0  ^9  &  60  Vict.  c.  35,  s.  1  (5). 
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•where  the  judicial  trustee  is  an  official  of  the  Court,  and  tliat  the 
remuneration  so  assigned  to  any  judicial  trustee  shall,  save  as 
the  Coiu't  may  for  special  reasons  otherwise  order,  cover  all  his 
work  and  personal  outlay. 
Commission  It  has  heen  holden  that  agents,  being  also  appointed  executors, 

fnimTndirto   ^'^^  ^o^  entitled  to  commission  upon  remittances  from  India  to 
this  country     ^his  country  by  the  testator,  not  received  until  after  his  death  (e). 


by  testator 


The  Courts  of  India,  in  order  to  induce  proper  persons  to  accept 
the  office  of  executor,  at  one  time  adopted  a  rule,  opposed  to  the 
principles  above  stated,  by  permitting  an  executor  to  charge  a 
commission  upon  the  amount  of  assets  collected  by  him  in  India. 
And  if  assets,  collected  in  India,  came  to  be  administered,  not  in 
India,  but  by  the  Courts  in  England,  the  Courts  here  were  of 
necessity  bound  to  follow  that  rule  of  policy  which  was  adopted 
in  India.  But  by  the  Indian  Act,  No.  II.,  of  1874,  re-enacting 
Act  No.  XXIV.  of  1867,  it  is  provided  (sect.  56)  that  no  person 
other  than  the  Administrator- Greneral,  acting  officially,  shall 
receive  or  retain  any  commission  or  agency  charges  for  anything 
done  as  executor  or  administrator  under  any  probate  or  letters 
of  administration,  or  letters  ad  coUigenda  bona  granted  by  the 
Supreme  Court  or  High  Court  of  Judicature  at  Fort  William  in 
Bengal,  since  the  passing  of  Act  No.  VII.  of  1849,  or  by  either 
of  the  Supreme  or  High  Courts  of  Judicatm-e  at  Madras  and 
Bombay,  since  the  passing  of  Act  No.  II.  of  1850,  or  by  any 
Court  of  competent  jm^isdiction  within  the  meaning  of  sects.  187 
and  190  of  the  Indian  Succession  Act,  1865  ;  but  this  enactment 
shall  not  prevent  any  executor  or  other  person  from  having  the 
benefit  of  any  legacy  bequeathed  to  him  in  his  character  of 
executor  or  by  way  of  commission  or  otherwise.  Sections  52 — 
55  prescribe  the  commission  to  which  the  Administrator- 
General  is  entitled  (./'). 

The  same  exception  to  the  general  rule  was  established  with 
respect  to  the  West  Indies.  The  principle  upon  which  the 
Court  of  Chancery  has  gone,  in  this  respect,  appears  to  be  this  : 

{ii)  Uovey   V.    Blaheman,    4  Ves.  since  the  executor  acted  as  factor,  lie 

596.      Ilowever,    in  Scattergood  v.  should  be  allowed  commission  for  it. 

Jfarrison,  Mosf;ly,  130,  Lord  King  (/)  See    a    pamphlet     by     Mr. 

licld,  that  wIhto  a  factor  was  made  Broxighton,     late      Administrator - 

executor,   if  anything  appeared  to  General  of  Bengal,  on   "The  Cus- 

have  been  consigned  to  him  by  the  tody     and     Preservation     of     the 

testator  in  his  lifetime,  though  it  Property    in    India    of     Deceased 

camo  to  his  hands  after  his  death,  Persons." 


Ch.  II.  §  II.]        Allowances  to  Executors.  1505 

That  the  commission  is  in  the  nature  of  a  remuneration  to  a 
trustee,  who,  besides  the  usual  trouble  belonging  to  the  execu- 
tion of  his  trust,  has  also  to  undergo  all  the  inconveniences 
arising  from  being  in  a  foreign  country,  and  conducting  the 
business  of  a  merchant  there :  And  although,  as  it  has  above 
appeared,  no  commission  is  allowed  to  a  trustee  in  this  country 
for  what  he  does,  however  laborious  his  duty  may  be,  yet 
inasmuch  as  it  is  of  great  importance  to  get  persons  to  assume 
the  character  of  trustees  in  the  East  and  West  Indies,  therefore, 
so  long  as  they  are  actually  in  the  country  there  discharging  the 
duty  of  trustees,  the  Coui"t  allows  the  commission  [g).  But  no 
commission  is  payable  where  the  remittant  himself  is  actually,  at 
the  time  of  the  remittance,  in  this  country  {h)  :  And  it  would 
seem,  that,  in  order  to  entitle  himself  to  the  commission,  the 
party  must  himself  be  actually  in  the  colony  where  the  remit- 
tance was  made  :  For  if,  by  any  means,  money,  which  has  not 
been  received  by  him  upon  the  spot  and  remitted  by  him  from 
the  spot  to  this  country,  is  remitted  to  this  country,  it  aj)pears  to 
be  the  settled  rule  of  the  Court  of  Chancery,  that  the  commission 
shall  not  be  allowed  (/).  And  accordingly,  in  Cawpbeil  v. 
Campbell  (/.•) ,  it  was  held  that  if  an  executor  in  India  collected 
part  of  the  assets  there,  and  then  came  to  England,  and  had  the 
remainder  remitted  to  him  by  his  agent,  he  was  entitled  to 
commission  on  that  part  only  which  he  had  collected  in  India. 

Although  an  executor  who  has  proved  the  Will,  or  a  person  Allowances 

taking  out  letters  of  administration,  cannot  retire  from  his  duty,  !°^  payments 
"  m  1  •  -"to  collectors, 

but  must,  generally  speaking,  collect  the  estate  himself  (/),  yet  &c. 

an  executor  is  justified  in  having  recourse  to  an  agent  to  collect 

the  assets,  in  cases  where  a  provident  owner  might  well  employ 

((/)  1  Moo.  P.  C.  40.  bility  of  conducting  the  business  of 

(h)  4  Yes.  72 ;  Ibid.  596.  a    merchant    on     the     island,    is 

(i)  CJiamhers  v.  Ooldivin,  5  Ves.  payable   only  to  persons   actually 

834 ;    Denton  v.  Davij,  1  Moo.  P.  C.  resident  on  the  island,  and  capable 

15,  32.     In   this  last  case  it  was  and  willing  to  act  in  the  trusts  of 

holden  by  the  Lords  of  the  Privy  the  estate ;    and  the  commission  of 

Council,  that  the  commission  of  6  5  per  cent,  given  by  the  same  Act 

per  cent,  given  by  the  Jamaica  Act,  for  receiving  and  remitting  moneys 

24  Geo.  II.  c.  19,  to  agents,  trus-  can    only  be    claimed  where    the 

tees,  guardians,  executors,  &c.,  for  receipts  or  payments  are  actually 

the   management    and  disposal   of  made  on  the  island. 

the  rents  and  profits  of  an  estate,  „>   ,„  „•       ,„, 
-,    ■       ■     .-u        f         £  (''')  1-^  feim.  168. 
being  m  the  nature  oi  a  remunera- 
tion for  the  trouble  and  responsi-  (l)  Weiss  v.  Dill,  3  M.  &  K.  26. 
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may  employ 
a  solicitor : 


a  collector:  and  the  executor  will,  therefore,  he  allowed  the 
expense  so  incurred,  in  his  accounts  {ni).  Accordingly,  where  a 
testator  gave  annuities  to  his  executors  for  their  trouble  in  the 
execution  of  his  Will,  and  died  possessed  of  several  houses,  let 
at  weekly  rents,  it  was  held,  that  the  executors  were  justified  in 
paying  a  person  to  collect  the  rents,  and  did  not,  therefore,  lose 
theii'  annuities  {n).  So  if  there  are  assets  in  India,  the 
executor  shall  he  allowed  the  expense  of  an  agent  to  collect 
them :  And,  therefore,  the  Coui-t  will  appoint  a  receiver  in 
India  of  a  testator's  assets  on  the  application  of  an  executor 
resident  in  England  (o). 

So  from  the  nature  of  the  accounts,  the  executor  may  he 
justified  in  employing  an  accountant,  and  the  expense  will  in  a 
proper  case  he  allowed  to  the  executor  {p). 

Again,  if  an  executor  pays  an  attorney  for  his  trouble  and 
attendance,  in  the  transacting  and  conduct  of  the  testator's 
affairs,  he  ought  to  he  allowed  and  repaid  what  he  so  pays  [q). 
But  an  executor  is  not  entitled  to  be  allowed,  without  question, 
the  amount  of  the  bill  of  costs  which  he  has  paid,  bond  fide,  to 
the  solicitor  to  the  trust ;  and  the  officer  of  the  Court,  without 


(m)  See  Bonitlion  v.  Hockmore, 
1  Yern.  316;  Davis  v.  Dendy,  3 
Mad.  170.  See  also  Hoph'nson  v. 
Boe,  1  Beav.  180,  in  which,  case 
Lord  Langdale,  M.  E.,  held,  that 
the  executors  under  the  circum- 
etances  were  justified  in  aj)pointing 
an  agent  to  get  in  the  testator's 
debts,  and  in  allowing  him  a  salary 
for  his  trouble :  But  the  costs  of 
transferring  funds,  from  the  name 
of  a  testator  into  the  names  of  the 
executors,  were  disallowed :  And 
his  Lordship  held,  that  the  sum  to 
bo  allowed  executors  for  the  ex- 
penses of  transferring  a  largo  sum 
of  money  into  Court  is  one  guinea  ; 
and  extra  brokerage  was,  there- 
fore, disallowed.  But  where  an 
oxocutor,  upon  transferring  stock 
to  a  legatee,  paid  one-sixteenth 
per  cent,  to  a  stock-broker  for 
identifying  him  (the  ex(jcutor)  at 
the  bank,  it  was  held,  that  ho  ought 
t<j  bo  allowed  this  payment :  Jones 


Y.  Poivell,  6  Beav.  418. 

(h)  Wilkinson  v.  Wilkinson,  2 
Sim.  &  Stu.  237.  S.  P.,  as  to  an 
administrator,  Trezevant  v.  Frazer, 
Hil.  Term,  1832,  before  Sir  L. 
Shadwell,  V.-C.  So,  even  at  law, 
it  would  seem,  that  an  executor, 
under  a  plea  of  plene  administravit, 
will  be  allowed  the  reasonable 
charges  of  collecting  the  testator's 
debts :  Oiles  v.  Dyson ,  1  Stark. 
N.  P.  0.  32. 

(o)  Cockburn  v.  Raphael,  2  Sim. 
&  Stu.  453  :  But  the  receiver  must 
give  sureties  resident  in  England  : 
Ihid. 

( p)  Henderson  v.  M'lver,  3  Madd. 
275. 

(2)  Macnamara  v.  Jones,  Dick. 
587.  In  Stackpoole  v.  Stackpoolc, 
4  Dow.  P.  C.  226,  an  administrator 
was  not  allowed  to  set  oif  a  charge 
for  poundage  alleged  to  have  been 
l)aid  to  his  agent  in  the  adminis- 
tration. 
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regularly  taxing  the  bill,  will  moderate  their  amount  (;■).  And  but  he  will 
it  may  here  be  observed,  that  an  executor  will  not  be  allowed  charges  of 
the  charges  of  his  solicitor  for  doinsf  things  which  the  executor  solicitor  for 

1  .  .  A  •    •  doing  things 

ought  strictly  to  do  himself.     And  therefore,  where  a  solicitor  which  exe- 
is  appointed  executor,  and  is  to  be  at  liberty  to  charge  for  his  s^^ctl^  to  do 
professional  services,  he  is  only  entitled  to  charge  for  services  himself, 
strictly  professional,  and  not  for   matters   which  an  executor 
ought  to  do  without  the  intervention  of  a  solicitor,  such  as  for 
attendances,  to  pay  premiums  on  policies,  attending  at  the  bank 
to  make  transfers,  attendances  on  proctors,  auctioneers,  legatees 
and  creditors  (s) . 

Under  sect.  89  of  the  Solicitors  Act,  1843  (6  &  7  Yict.  c.  73),  Solicitors 
in  any  case  in  which  a  trustee,  executor,  or  administrator  has  g  ^'^  yj^J. 
become  chargeable  mth  any  solicitor's  bill  of  costs  the  judge  c.  73,  s.  39 : 

,  J-  i-  J.1  T      i-  J-  L      Taxation  on 

iias  a  discretionary  power,  upon  the  application  oi  a  party  application 
interested  (.%•)  in  the  property  out  of  which  such  trustee,  executor  ?*/■  P^5*J 
or  administrator  may  have  paid  or  be  entitled  to  pay  such  bill,  to 
refer  the  same  to  be  taxed  and  settled,  and  to  make  such  order 
as  he  may  think  fit  for  the  payment  of  what  may  be  found  due, 
and  of  the  costs  of  the  reference,  to  or  by  the  solicitor  by  or  to 
the  party  making  such  application,  having  regard  to  the  provi- 
sions in  the  Act  contained  relative  to  applications  for  the  like 
pm"pose  by  the  party  chargeable  with  such  bill  so  far  as  the 
same  shall  be  applicable  to  such  cases ;  or  the  order  may  be 
made  for  payment  to  such  trustee,  executor,  or  administrator  so 
chargeable  with  such  bill,  instead  of  being  paid  to  the  party 
making  such  application ;  and  when  the  party  making  such 
application  shall  pay  any  money  to  such  solicitor  in  respect  of 
such  bill  he  shall  have  the  same  right  to  be  paid  by  such 
trustee,  executor,  or  administrator  so  chargeable  with  such  bill 
as  such  solicitor  had.  If  the  bill  has  already  been  taxed  and 
settled,  sect.  40  requires  special  cu'cumstances  to  be  shown  to 
entitle  the  applicant  to  a  retaxation  ;  and  under  sect.  41  special 
circumstances  should  be  shown  for  an  order  for  taxation  after 
payment  of  the  bill.  Orders  under  sect.  39  are  made  on 
summons,  and  not  ex  parte  if).      The  taxation  is  as  between 

(r)  Johnson  v.   Telford,   3  Russ.  p.  1552  et  seq. 

Chanc.  Gas.  477.  (ss)  A  creditor  who  liaa  obtained 

(s)  Harbin   v.    Darhy,    28  Beav.  judgment  for  the  administration  of 

325 ;    Re    Chappie,  27    C.    D.    584.  the  estate  of  a  deceased  testator  is 

Por    the    genei'al    rule    as    to    an  "a  party   interested"    within   the 

executor's    costs,    and    as    to    his  meaning  of  this  section :  Re  Jones 

*'  charges  and  expenses,"  and  what  and  Everett,  [1904]  2  Ch.  363. 

are   "  just  allowances,"   see   post,  {t)  Re  Straford,  16  Beay.  27. 
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Allowance  of 
interest  to 
executor  for 
money 
advanced  by 
him. 


solicitor  and  client,  but  subject  to  this  limitation,  that  a  solicitor 
cannot  charge  against  a  trust  estate  anything  not  necessary  for 
the  administration  thereof,  thougli  expressly  directed  by  the 
trustee,  but  must  look  for  payment  of  such  charges  to  the 
trustee  personally  («) .  The  amount  allowed  by  a  taxing  master 
as  between  the  client  and  his  solicitor  is  not  conclusive  of  the 
amount  which  the  Court  will  allow  out  of  the  estate  [x).  By 
virtue  of  the  proviso  in  sect.  41,  taxation  will  not  be  ordered 
under  sect.  39  where  the  application  is  not  made  within  tAvelve 
calendar  months  after  payment ;  regard  being  had  to  wdiat 
must  now  be  treated  as  the  settled  practice  of  the  Court  {ij)  : 
But  the  trustee,  executor,  or  administrator  may  be  made  to 
account  in  an  action,  in  which  case  the  taxing  master,  without 
having  it  referred  to  him  for  taxation,  would  be  directed  to 
inquire  whether  any  items  objected  to  were  fair  and  proper  to 
be  allowed,  and  to  what  amount  (;:).  So  also  if  a  solicitor 
carries  in  a  claim  in  an  administration  action  in  respect  of  a  bill 
of  costs  delivered  more  than  twelve  months  the  executor  is  not 
estopped  from  disputing  any  of  the  items  (a) . 

With  respect  to  the  allowance  of  interest  to  executors  upon 
sums  advanced  by  them  for  the  purposes  of  their  trust,  it  has 
been  held,  that  if  an  executor  borrows  money,  or  advances  it 
out  of  his  own  pocket,  to  pay  the  debts  of  his  testator  which 
carry  interest,  or  satisfy  some  of  his  testator's  creditors  w^ho  are 
very  importunate  and  threaten  to  bring  actions,  he  is  entitled 
not  only  to  be  paid  in  full  in  priority  to  the  creditors  (b),  but 
also  to  an  allowance  of  interest  for  the  money  so  advanced  or 
borrowed  {c).  It  may  be  observed,  that  it  is  contrary  to  the 
course  of  practice  to  allow  interest  to  an  executor  on  costs  paid 
by  him,  pending  a  suit  regarding  the  estate  {d).  Where 
interest  is  allowed  on  sums  carrying  interest,  it  should  be 
calculated  from  the  time  of  a  balance  being  struck  on  the 
general  report,  notwithstanding  that   the   postponement  may 


{»)  Re  Brotun,  L.  E.  4  E(i.  464  ; 
and  cf.  Be  Negus,  [1895]  1  Ch.  73; 
Ilr.  Gray,  [1901]  1  Ch.  239;  and 
Jle  Lonijhotham  &  Bons,  [1904]  2  Ch. 
152,  where  Hamo  principle  was 
recognized  on  a  taxation  tmdor 
«ect.  38. 

[t)  Jtrowu  V.  liarddt,  40  C.  I). 
211. 


312. 

{z)  Alien  v.  Jarvis,  L.  E.  4  Ch. 
GIG. 

(a)  Re  Park,  41  C.  D.  32G, 

{h)  Bpachman  v.  Holland,  2  Giff. 
198. 

(c)  Small  V.  Winy,  5  Bro.  P.  C. 
72  Toml.  edit. 

{d)  Oorilua    v.    Trail,    8    Price, 


(y)  Re  Wellhorne,   [1901]   1   Ch.      416 ;  Leivis  v.  Leivis,  13  Beay.  82. 
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give  rise  to  hardship ;  for,  until  that  time,  it  cannot  be  ascer- 
tained tliat  the  executor  had  not  the  money  in  his  hands  [e) . 

In  Poolei/ \.  lia// (f),  a  mortgage  came  to  an  executor  who  Executor  re- 
received  the  mortgage-monej,  and  paid  it  away  to  his  testator's  mone^  to 
creditors :  Afterwards  it  appeared,  that  the  mortffao'e  had  been  """hich  he  is 

f.  A  T-  /^ii  ^^^  entitled, 

satisfied  m  the  testator  s  lifetime  :  And  Lord  Cowper  held,  that  must  refund, 

the  executor  must  refund,  although  he  had  before  paid   the  hal^pafa  jt*' 

money  away  in  debts,  which  he  had  not  otherwise  assets  to  pay,  away  to 

and  that  he  must  have  his  remedy  against  such  creditors  as_  by 

mistake  he  had  paid :  His  Lordship  observed,  that  "though  this 

might  be  a  hard  case,  yet  if  the  plaintiffs  had  a  right  to  be  paid 

their  money,  which  they  had  overpaid  on  the  mortgage,  tliis 

right  could  not  be  overthrown  by  the  defendant,  the  executor, 

applying  the  money  in  any  manner  he  should  think  fit ;  any 

more,  than  if  an  executor  at  law  should  recover  a  debt,  and  pay 

the   testator's   debts   with   it,   and   afterwards   this    judgment 

recovered  by  the  executor  is  reversed  in  error;  the  executor 

must  restore  the  money  to  the  plaintiff  in  error ;  and  his  having 

paid  it  away,  in  debts  of  his  testator,  will  not  excuse  him  from 

paying  it  back.     So  in  the  same  manner,  if  there  were  a  decree 

for  the  executor  to  be  paid  a  sum  of  money  by  the  defendant, 

and  the  executor,  having  received  the  money,  pays  it  away  in 

debts,  and  then  the  defendant,  against  whom  the  executor  had 

recovered  the  decree,  brings  an  appeal,  and  reverses  the  decree ; 

the  plaintiff  in  the  appeal  shall  be  restored  to  the  money." 

This  doctrine  of  Lord  Cowper  was  approved  of  by  Lord 
Alvanley,  in  Pichcriug  v.  Stamford  {g),  but  his  Lordsliip 
remarked,  that  it  would  be  otherwise,  if  the  defendant  had 
delayed  the  appeal,  and  willingly  stood  by,  while  the  executor 
paid  away  the  money ;  for  that  would  be  drawing  the  executor 
into  a  snare. 

It  may  be  proper  in  this  place  to  mention  the  case  of  Brotni  What  an 
V.  Spooner{h).     There  the  testator  gave  an  annuity  of  50/.  to  t'rcWed^^ 
be  purchased  by  liis  executor,  and  directed  him  to  pay  the  with  under  a 
annuitant  40/.  a  year  until  it  was  purchased :    The  executor,  of  j^gt 
instead  of  purchasing,  paid  50/.  a  year  from  the  testator's  rents :  allowances. 
And  Lord  Thurlow  held,  that  although  the  executor  was  bound 
to  purchase  the  annuity  immediately  after  the  expiration  of  the 
first  year  from  the  testator's  death,  and  therefore  the  Court 

(e)  Gordon  v.  Trail,  8  Price,  416.  {g)  2  Ves.  583. 

(/)  IP.  Wms.  355.  \h)  1  Yes.  291. 

W.K. VOL.  II.  5  E 
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might  charge  him  for  tlie  overpayment  from  the  estate,  yet  the 
Master,  on  a  general  reference  of  just  allowances,  could  not  do 
so.  So  in  Garland  Y.  Litfleicood  (i),  a  case  was  alleged,  on  the 
pleading,  to  charge  executors  for  what  they  might,  but  for  their 
wilful  default,  &c.,  have  received:  At  the  hearing  the  common 
accounts  only  were  directed  against  them :  The  case  coming  on  for 
further  directions  on  the  Master's  report.  Lord  Langdale,  M.  E., 
held  that  the  executors  would  not  be  charged  as  for  their  wilful 
default,  &c.,  and  that  no  inquiry  could  then  be  directed  on  the 
subject,  although  the  Master's  report  laid  a  foundation  for  such 
an  inquiry. 

Just  allowances  are  now  made  in  any  account  directed  by  any 

order  or  judgment  without  any  direction  for  the  purpose  (A-). 

When  an         Accounts,  on  the  basis  of  wilful  default,  are  still  not  made  on  a 

be  chaiv^e^OTi  common  administration  judgment  or  order  (/),  but  the  principle 

*^®  ^.??*^o       laid  down  in  Garland  v.  Littlewood  seems  to  have  been  departed 

01  wilrul  ,  /• 

default.  from.     The  old  practice  was  that  a  decree  on  the  footing  of 

wilful  default  could  not  be  got  except  at  the  hearing ;  now  it 
seems,  that  if  wilful  default  is  charged  in  the  pleadings  and 
evidence  of  it  is  adduced,  accounts  and  inquiries  on  that 
footing  may  be  directed  at  any  stage  of  the  proceedings, 
although  the  judgment  at  the  trial  gives  no  relief  on  that 
footing,  provided,  however,  the  claim  to  such  relief  has  not  been 
dismissed  (^m). 

By  Ord.  XXXIII.  r.  2  of  E.  S.  C.  1883,  it  is  provided 
that : — "  The  Court  or  a  Judge  may,  at  any  stage  of  the  pro- 
ceedings in  a  cause  or  matter,  direct  any  necessary  inquiries 
or  accounts  to  be  made  or  taken,  notwithstanding  that  it  may 
appear  that  there  is  some  special  or  further  relief  sought 
for  or  some  special  issue  to  be  tried,  as  to  which  it  may  be 
proper  that  the  cause  or  matter  should  proceed  in  the  ordinary 
manner." 

This  rule  does  not  enable  a  Judge  to  make  an  order  against 
an  executor  or  administrator  on  the  footing  of  wilful  de- 
fault oithor  at  the  hearing  or  at  any  subsequent  time,  unless 
wilful  default  has  been  pleaded ;  but  where  wilful  default 
has  been  alleged  and  a  case  is  made  for  it  on  the  pleadings,  an 
account  on  the  footing  of  wilful  default  can  be  dii-ected  either 

(0  1  Boav.  .027.  ^a  TMmimj  v.  (Jee,  10  C.  D.  715. 

(/^  U.S. C.  1883, Ord.  XXXIIL, 
r,  8.  (^'0  ^^'^  Symons,  21  C.  D.  757. 
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at  the  hearing  or  trial  of  tlie  action  or  at  any  subsequent 
stage  («). 

If  wilful  default  has  not  been  charged  in  the  pleadings  and 
in  the  course  of  the  inquiries  directed  a  case  of  wilful  default 
is  disclosed,  it  would  seem  that  by  the  leave  of  the  Court  fresh 
proceedings  may  be  taken  charging  wilful  default  in  the  same 
way  in  which,  under  the  old  practice,  a  supplemental  bill  could 
be  filed  (o). 

Where  the  account  du-ected  by  the  order  is  w^hat  is  known  as 
a  "  common  account,"  the  trustee  is  bound  not  only  to  bring  in 
an  account  of  his  receipts,  but  to  discharge  himself  as  regards 
those  receipts,  and  show  what  he  has  done  with  the  money 
received.  Consequently,  if  an  investment  is  made  in  improper 
securities  not  authorised  by  the  terms  of  the  Will  or  the  general 
law,  the  trustee  is  not  allowed  to  discharge  himself  on  account 
of  that  investment,  and  he  is  charged  in  respect  of  it  on  the 
common  account.  To  this  extent  a  breach  of  trust  can  be  dealt 
with  on  originating  summons,  notwithstanding  the  rule  that  in 
any  contested  case  an  originating  summons  is  not  the  proper 
mode  of  deciding  the  question  (p). 


{n)  Barber  v.  MackreV,  12  C.  D. 
534,  538,  per  Fry,  J.  See  also  Joh 
V.  Jol,  6  C.  D.  562,  as  explained  in 
Mayer  v.  Murray,  8  0.  D.  424 ;  Be 
Syrnons,  21  C.  D.  7o7. 

(o)  Laming    v.    Qee,    10    C.    D. 


715.  And  see  Doiuse  v.  Gorton, 
[1891]  A.  C.  190,  204,  per  Lord 
Macnaghten. 

{p)  Be  Stuart,  74  L.  T.  546;  Be 
NewJand,  W.  N.  (1904)  181. 
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PAET    THE    FIFTH. 

OF  REMEDIES. 


BOOK   THE   FIRST. 

OF  REMEDIES  FOR  EXECUTORS  AND  ADMINISTRATORS. 

In  a  previous  part  of  this  Treatise  (17),  there  has  been  occasion 
to  investigate,  what  rights  of  action  are  comprised  in  the  estate 
of  an  executor  or  administrator :  It  remains  to  consider  the 
remedies  by  which  those  rights  may  be  enforced. 

It  has  been  thought  desirable  in  the  following  four  chapters 
to  keep  the  former  headings  "  At  Law  "  and  "  In  Equity." 


CHAPTER  THE  FIRST. 

OF  REMEDIES  FOR  EXECUTORS  AND  ADMINISTRATORS  AT 

LAW. 

inHtancos  iT  must  be  observcd,  in  the  commencement  of  this  subject,  that 
i-x(:<uU}T has  ^^^re  are  some  cases  where  an  executor  or  administrator, 
not  tho  although  he  has  an  interest  in  a  chose  in  action,  is  not  entitled 

rerncdv, 

to  tlio  remedy :  Thus,  where  one  of  two  Joint  obligees,  cove- 
nantees (6),  or  partners  dies,  the  action  on  the  contract  must  be 
brought  in  tho  name  of  the  survivor,  and  the  executor  or 
administrator  of  tlie  deceased  cannot  be  joined  (c),  nor  can  he 

{(i)  Ante,  p.  G02  H  seg.  Law  of  Property  Act,  1881. 

(/>)    Hoc  as   to    tho    effect   of    a 
covenant  with  two  or  more  jointly,  (')  See  generally  as  to  joinder  of 

sect.  00  of  tho  Conveyancing'  and  piirtios,  E.  S.  C,  Ord.  XVI. 
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sue  sej^arately :  For  example,  two  joint  merchants  appoint  a 
person  to  be  their  factor :  one  dies,  leaving  an  executor ;  this 
executor  and  the  sm-vivor  cannot  join  in  an  action  against  the 
factor;  for  the  remedy  sm-vives,  though  not  the  duty;  and 
therefore,  on  the  recovery,  the  survivor  must  be  accountable  to 
the  executor  for  that  {d).  And  the  general  rule  is  that  though 
the  right  of  a  deceased  partner  devolves  on  his  executor  {e),  yet 
the  remedy  survives  to  his  companion,  who  alone  must  enforce 
the  right  by  action,  and  will  be  liable,  on  recovery,  to  account 
to  the  executor  or  administrator  for  the  share  of  the  de- 
ceased (/). 

Again,  where  two  have  the  legal  interest  in  the  performance 
of  a  contract,  though  the  benefit  be  only  to  one  of  them,  the 
remedy  survives,  upon  the  death  of  the  latter,  and  the  executor 
or  administrator  of  the  deceased  cannot  be  made  a  party,  or  sue 
separately  :  Thus,  in  Anderson  v.  Marfindale  (g),  there  was  a 
covenant  to  and  with  A.,  his  executors,  administrators,  and 
assigns,  and  to  and  with  B.  and  her  assigns,  to  pay  an  annuity 
to  A.,  his  executors,  &c.,  dming  B.'s  life  :  and  it  was  held,  that 
this  was  a  joint  covenant  to  A.  and  B.,  in  which  they  had  joint 
legal  interest,  although  the  benefit  was  for  A.  only ;  and  that 
therefore,  on  the  death  of  A.,  the  right  of  action  survived  to 
B.,  and  A.'s  administrators  could  not  sue  on  the  covenant  (h). 

It  follows,  that  where  a  contract  is  made  jointly  with  several 
persons,  and  they  all  die,  the  executor  or  administrator  of  the 
survivor  alone  can  sue,  and  the  personal  representatives  of  those 
who  died  before  him  cannot  be  joined. 

But  if  the  interest  of  the  covenantees  is  several,  and  one  of 
them  dies,  his  executor  may  maintain  a  separate  action  on  the 
covenant,  notwithstanding  the  other  covenantee  be  living  :  And 
if  the  interest  be  several,  it  shall  make  no  difference  that  the 
tanguage  of  the  covenant  is  joint :  Thus,  in  Withers  v. 
Bircliam  (/),  by  deed  reciting  the  grant  of  two  distinct  annuities 

{d)  Martin    v.    Crump,    1    Lord  to    Coryton  v.   Lithehy,      Cf.    ante, 

Eaym.  340  ;    2  Salk.  444.  p.    1371,  as  to  the  case  of  Hall  v. 

(e)  Ante,  pp.  486,  638.  Huffam,  2  Lev.  228, 

(/)  Martin  v.  Crump,  uhi  supra;  {g)  1  East,  497. 

Kemp    V.    Andrems,     Cartli.    171 ;  (h)  See    Barford    v.    Stuxkey,    2 

Oolding  v.    Vaughan,  2  Chit.  Eep.  Brocl.  &  Bingh.  333. 
437,  per  cur. ;   Bex  y.  Collectors  of  (?)  3  B.  &  0.  254 ;    cf.  Eccleston 

Customs,     2    M.   ^&    S.     225,     by  v.  Clipsham,  1  Saiind.  154;  and  see 

Dampier,  J.;     2  Saund.  117,  note  White  v.   Tyndall,  13  A.  C.  263,  in 
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to  A.  and  13.  durin<,^  the  life  of  the  grantors  aud  the  survivor, 
it  was  witnessed,  that  C.  covenanted  with  A.  and  B.  and  their 
executors,  to  pay  the  annuities,  or  either  of  them,  when  the 
gi-antors  should  make  default  in  payment :  A.  died :  And  it 
was  held,  that,  the  interest  in  the  annuities  being  several,  the 
covenant  was  also  several,  and  that  the  annuity  granted 
to  A.  being  in  aiTcar,  his  executor  might  maintain  an  action 
against  0. 

On  the  other  hand,  wherever  the  interest  of  the  covenantees 
is  joint,  the  rule  of  survivorship  above  stated  will  be  enforced, 
although  the  covenant  be  in  terms  joint  and  several  (A-). 

The  rule  is  the  same  with  respect  to  remedies  in  form  ex 
delicto  as  those  in  form  ex  contractu  :  Therefore,  if  one  or  more 
of  several  parties  jointly  interested  in  property,  at  the  time  an 
injury  was  committed,  is  dead,  the  action  must  be  in  the  name 
of  the  siu'vivor,  and  the  executor  or  administrator  of  the  deceased 
cannot  be  joined,  nor  can  he  sue  separately  (/). 

By  the  37th  section  of  the  stat.  6  &  7  Vict.  c.  73,  it  is  enacted 
that  no  action  shall  be  brought  by  any  attorney  or  solicitor,  or 
hy  their  executors^  administrators,  or  assignees,  for  the  recovery 
of  any  fees,  &c.,  until  the  expiration  of  one  month  after  the 
delivery  of  a  bill,  &c.,  and  upon  the  application  of  the  party 
chargeable  {m)  with  the  bill  delivered,  the  bill  and  the  attorney's 
or  solicitor's,  or  his  executor^s  or  administrator^,  or  assignee's 
demand  thereon,  may  be  referred  to  be  taxed  ;  and  if  the  bill, 
when  taxed,  be  less  by  a  sixth  part  than  the  bill  delivered,  then 


whicli  the  House  of  Lords  refused 
to  treat  a  joint  covenant  in  a  lease 
as  several,  merely  because  the  de- 
mise was  to  two  as  tenants  in 
common.  And  Lord  Fitzgerald 
pointed  out  that  the  rule  that  the 
covenant  shall  be  measured  and 
moulded  according  to  the  interest 
of  the  covenantees  had  no  applica- 
tion to  the  case  of  separate  interests 
in  covenantors.  Where,  however, 
two  persons  agreed  to  assign  certain 
patents,  and  the  assignments  were 
to  "  contain  a  covenant  by  the 
vendors "  that  the  patents  were 
valid,  (fee,  it  was  hold  that  the 
covenants   ought  to  bo  joint  and 


several,  and  the  administratrix  of 
one  'of  the  covenantors  was  held 
liable :  Natioiial  Socidy  v.  Gihhs, 
[1900]  2  Ch.  280  (C.  A.). 

(k)  See  the  authorities  cited  in 
the  note  to  Ecdeston  v.  Clipshum, 
1  Saund.  154.  See  also  3  B.  &  C. 
256 ;  and  Lane  v.  Drinkioater,  1 
Cr.  M.  &  E.  599,  where,  however, 
the  covenant  was  joint  only. 

(0  Ante,  p.  638. 

{m)  The  personal  representative 
of  the  party  chargeable,  though 
not  named,  may  also  make  the 
application :  Jtfferson  v.  Warrinij- 
ton,  7  M.  &  AV.  137. 
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the  attorney,  his  executor,  administrator,  or  assignee,  shall  pay 
the  costs  {n). 

By  sect.  38  where  any  person,  not  the  party  chargeable,  shall 
be  liable  to  pay  or  shall  have  paid  the  bill,  he  or  his  personal 
representative  may  apply  to  have  it  taxed  just  as  if  the  appli- 
cation were  made  by  the  party  chargeable  (o). 

If  there  are  several  executors  or  administrators,  they  must  all  Parties. 
join  in  bringing  actions  at  law  {p),  though  some  be  within  the 
age  of  seventeen  years  (<?),  or  have  not  proved  the  Will  .(/•). 
Where,  however,  an  executor  renounces  probate,  or,  being  cited 
to  take  j)robate,  does  not  appear,  his  rights  in  respect  of  the 
executorship  shall  wholly  cease,  and  the  representation  of  the 
testator  devolve  as  if  he  had  not  been  appointed  (.s),  and  he, 
therefore,  need  not  be  a  plaintiff.  Nor  is  an  absconding 
executor  a  necessary  party  {t). 

But  if  one  alone  of  several  executors  or  administrators 
brought  an  action  either  in  form  ex  contractu  or  ex  delicto,  the 
defendant  could  formerly  only  take  advantage  of  it  by  pleading 
in  abatement  {u). 

Now  by  R.  S.  C,  1883,  Ord.  XXI,  r.  20,  no  plea  or  defence 
shall  be  pleaded  in  abatement,  and  by  Ord.  XYI.  r.  11,  "  No 


{h)  If  a  solicitor  dies  j^euding  an  («)  1  Saund.  291,  1.  note;  Tuckey 

order  for  taxation,  tlie  proceedings  v.  Hatvkius,  4  C.  B.  Goo.     Appa- 

may  be  revived  by  the  client  against  rently,   since  the  Judicature  Act, 

the  solicitor's  representatives  by  an  tbe     only    mode     of    taking    tlie 

ex  parte  order  :    Re  Nicliolson,   29  objection   of    non-joinder    of    one 

Beav.  665 ;    and  they  may,  in  the  of  several  executors  as  a  plaintiff 

same  way,  revive  the  pi'oceedings  is  by  taking  out  a    summons   to 

against  the  client :  Re  Waugh,  ihixL  add    the   executor  as   a  plaintiff: 

666.  Werderman     v.     Societe     Generale 

(o)  As  to  taxation  under  sect.  39,  cVElectricite,   19   C.   D.    246.      The 

upon  the  application   of    a   party  objection  cannot  be  raised  by  plea 

interested,  see  ante,  p.  1507.  in  abatement  or  by  demurrer,  and 

{%>)  Bro.  Exors.  88.  the   Court  will    never  dismiss   an 

{q)  Smith  V.  Smith,  Yelv.  130.  action   for  want    of    parties.      In 

(r)  Brool-es  y.  Stroud,  1  Salk.  3.  some  cases,  if  a  person  who  ought 

See,  as  to  the  necessary  parties  to  to  be  a  plaintiff  refuses,  the  Court 

an  action  by  executors  in  equity,  will  make  him  a  defendant :   Luke 

post,  p.  1541.  V.  South  Kensington-  Hotel,  11  CD. 

(.s)  20  &  21  Vict.  c.  77,  8.  79;  121;    Van  Gelder  &  Co.  v.  Soiverhy 

21  &  22  Vict.  c.  95,  s.  16.  Bridge,  &c.,  44  C,  D.  374  ;    Fair- 

(t)  Drage  y.  Hartopp,  28  0.1).  414.  clongh   y.  Marshall,   4   Ex.  D.   37. 

As  to  parties  generally,  see  E.  S.  C.  Astothe  old  practice,  see  8th  Edition 

1883,  Ord.  XVI.,  j^ost,  p.  Io4o.  of  this  Work,  p.  1875,  note  (r). 
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cause  or  matter  shall  be  defeated  by  reason  of  the  misjoinder  or 
nonjoinder  of  parties,  and  the  Court  may  in  every  cause  or 
matter  deal  with  the  matter  in  controversy  so  far  as  regards  the 
rights  and  interests  of  the  parties  actually  before  it.  The  Court 
or  a  Judge  may  at  any  stage  of  the  proceedings,  either  upon  or 
without  the  application  of  either  party,  and  on  such  terms  as 
may  appear  to  the  Court  or  a  Judge  to  be  just,  order  that  the 
names  of  any  parties  improperly  joined,  whether  as  plaintiffs  or 
defendants,  be  struck  out,  and  that  the  names  of  any  parties, 
whether  plaintiffs  or  defendants,  who  ought  to  have  been  joined, 
or  whose  presence  before  the  Coui't  may  be  necessary  in  order  to 
enable  the  Court  effectually  and  completely  to  adjudicate  upon 
and  settle  all  the  questions  involved  in  the  cause  or  matter, 
be  added.  No  person  shall  be  added  as  a  plaintiff,  suing 
without  a  next  friend,  or  as  the  next  friend  of  a  plaintiff  under 
any  disability,  without  his  own  consent  in  writing  thereto." 

It  must  be  observed  that  if  one  executor  of  several  alone  sell 
goods  of  the  testator,  he  alone  may  maintain  an  action  for  the 
price,  not  naming  himself  executor  (.^•) .  So  if  goods  be  taken 
out  of  the  possession  of  one  of  several  executors,  he  may  sue 
alone  to  recover  them  {y).  And,  generally,  if  one  executor 
alone  contracts  on  his  own  account  alone,  he  must  sue  alone  on 
such  contract,  notwithstanding  the  money  recovered  will  be 
assets  (:;). 

It  is  clear  that  where  two  out  of  three  co-executors  grant 
a  lease  of  their  testator's  property,  as  the  whole  estate  is  in 
each,  the  whole  property  passes,  and  the  two  alone  may  recover 
the  property  in  ejectment  on  a  joint  claim  {a). 

Formerly,  though  the  plaintiff  sued  as  executor  or  adminis- 
trator, the  writ  of  summons  need  not  have  stated  his  special 
character.  But  E.  S.  C,  1883,  Ord.  III.  r.  4,  provides  that  if 
the  plaintiff  sues,  or  the  defendant  or  any  of  the  defendants  is 
sued,  in  a  representative  capacity,  the  indorsement  of  claim  shall 
show  in  what  capacity  the  plaintiff  or  defendant  sues  or  is  sued. 
And  Ord.  XVI.  r.  8,  provides  that  "  Trustees,  executors,  and 
administrators  may  sue  and  be  sued  on  behalf  of  or  as  repre- 
senting the  property  or  estate  of  which  they  are  trustees  or 


(x)  Godolph.  Pt.  2,  c.  IG,  s.  1 ; 
Wentw.  Off.  Ex.  224,  14tli  edit.; 
J{ra88i)if/t(jn  v.  Aiilt,  2  Bingh.  177. 

(//)  Godolph.  i/V>i"  attjsra;  Wontw. 
f)fT.  YjX.  uhi  supra. 


(z)  Ifcath  V.  ChiUon,  12  M.  &  W. 
032,  cudc,  p.  063. 

(«)  JJoe  V.  Wheeler,  15  M.  &  W. 
G23. 
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representatives,  without  joining  any  of  tlie  persons  beneficially 
interested  in  the  trust  or  estate,  and  shall  be  considered  as  repre- 
senting such  persons ;  but  the  Court  or  a  Judge  may,  at  any 
stage  of  the  proceedings,  order  any  of  such  persons  to  be  made 
parties  either  in  addition  to  or  in  lieu  of  the  previously  existing 
parties "  {h).  By  E..  S.  C.  November,  1893,  this  rule  was 
amended  so  as  to  be  made  expressly  applicable  to  trustees, 
executors,  and  administrators  sued  in  proceedings  to  enforce  a 
security  by  foreclosure  or  otherwise  (r). 

By  R.  S.  C.  1883,  Ord.  XVIII.  r.   5,  it  is  enacted  that.  Claims  by  or 
"  Claims  by  or  against  an  executor  or  administrator  as  such  may  gfecutor^'^- 
be  joined  with  claims  by  or  against  him  personally,  provided  administrator 
the  last-mentioned  claims  are  alleged  to  arise  with  reference  to  be  joinedwith 
the  estate  in  respect  of  which  the  plaintiff  or  defendant  sues  or  claims  by  or 
is  sued  as  executor  or  administrator."  personally. 

Every  action  brought  by  an  executor  or  administrator,  where  claim  : 
the  cause  of  action  accrues  in  the  time  of  the  deceased,  must  be  when  executor 
brought  in  his  representative  capacity  {d).    But  where  the  cause  L^such?^"^ 
of  action  accrues  after  the  death  of  the  testator  or  intestate,  the 
executor   or   administrator  may  sue  as   such,    or   not,   at   his 
option  {e).     Thus,  there  has  already  been  occasion  to  show  (/'), 
that,  in  respect  of  injuries  done  to  the  goods  and  chattels  of  the 
testator,  after  his  death,  the  executor  has  his  option,  either  to 
sue  in  his  representative  capacity  or  to  bring  the  action  in  his 
own  name  and  in  his  individual  character.     So  it  has  already 
appeared,  with  respect  to  contracts  made  with  the  executor  or 

(6)    Where     an     administration  action  was  ordered  to  be  transferred 

order  has  been  made,  the   Judge  to  the  Chancery  Division, 

of  the  Chancery  Division  in  whose  (c)    This    rule    was    apparently 

Court  such  administration  is  pend-  amended    in    consequence    of    the 

ing    may    order    the     transfer    to  decision    in  Francis    v.   Harrison, 

himself    of    any   cause    or  matter  43  C.  D.  183.     This  rule  is  subject 

pending    in    any   other    Court    or  to  rr.  1,  8  and  9  of  the  same  Order 

Division  brought  by  or  against  the  (see  r.  7)  ;    and  see    Whit  worth  v. 

executors  or  administrators  of  the  Darhyshire,  68  L.  T.  216.     Er.  1,  8 

testator  or  intestate  whose  assets  are  and  9  of  Ord.  XVIII.  relate  to  the 

being  administered:  E.  S.  C.  1883,  subject  of  the  joinder  of  different 

Ord.  XLIX.  r.  5.     In  Oha])man  v.  causes  of  action. 

Mason,  40  L.  T.  678,  it  was  decided  {d)  1  Saund.  112,  note  to  Dean  of 

that  an  action  in  another  Division  Bristol  v.  Guyse;  Com.  Dig.  Pleader 

against   an   executor   will    not   be  (2D.  1);    Gallant  y.  Boidejhwer,  3 

transferred  under  this  rule  if  he  is  Dougl.  36,  by  BuUer,  J. 

to  be  deemed  personally  liable ;  but  (e)  3  Dougl.  36,  by  BuUer,  J. 

in  Be   Timms,  26  W.  E.  692,  the  (/)  Ante,  p.  659  et  seq. 
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Prof ert  of 
letters  of  ad- 
ministration 
or  probate 
unnecessary 
since  the 
Common  Law 
Procedure 
Act: 


oyer 
abolished : 


administrator  in  that  character,  that  the  same  option  exists, 
wherever  the  money  recovered  will  be  assets  {g). 

It  was  formerly  necessary  for  an  executor,  when  he  declared 
as  such,  to  make  a  pvofert  in  curia  of  the  letters  testamentary ;  and 
for  an  administrator  to  make  a  profert  of  the  letters  of  adminis- 
tration with  a  statement  of  the  grant  of  the  latter.  But  by  the 
Common  Law  Procedure  Act,  1852,  sect.  55,  "  It  shall  not  be 
necessary  to  make  profert  of  any  deed  or  other  document  relied 
on  in  any  pleading,  and  if  profert  shall  be  made,  it  shall  not 
entitle  the  opposite  party  to  crave  oyer,  or  set  out  upon  oyer 
such  deed  or  other  document." 

Before  the  law  was  thus  altered,  if  an  executor,  declaring  as 
such,  made  profert  of  the  letters  testamentary,  not  having,  in 
fact,  at  that  time  obtained  probate,  the  defendant,  in  order  to 
raise  the  objection,  must  have  demanded  oyer;  for  if  he  had 
pleaded  that  the  plaintiff  never  was  nor  is  executor  in  manner 
and  form  as  alleged  in  the  declaration,  the  plaintiff  would  have 
succeeded  on  this  issue,  if  he  had  obtained  probate  at  any  time 
before  the  trial  (//) ;  but  by  demanding  oyer,  the  defendant 
made  it  impossible  for  the  plaintiff  to  proceed,  till  he  coidd  pro- 
duce the  probate.  The  alteration  of  the  law  as  to  profert  and 
oyer,  has  rendered  this  course  impracticable ;  and  it  may  place 
a  debtor  to  the  deceased  in  a  situation  of  some  hardship  and 
difficulty,  if  he  is  sued  for  the  debt  by  one  assuming  to  be  the 
executor  of  the  creditor,  but  who  has  not  proved  the  Will.  For 
if  the  debtor  pays  the  debt  into  Court,  he  may  be  paying  it  to 
one  who  perhaps  may  never  acquire  a  title  to  it  by  obtaining 
probate,  and  so  be  forced  to  pay  it  over  again :  On  the  other 
hand,  if  he  pleads  ne  nnqnes  executor,  and  goes  to  trial  of  an 
issue  joined  on  that  plea,  and  the  plaintiff  has  obtained  probate 
in  the  meantime,  it  will,  by  relation,  sustain  the  plaintiff's  title 
to  maintain  the  action,  and  the  debtor  will  have  to  pay  all  the 
costs  of  the  suit,  though  he  has  never  disputed  the  debt  and 
always  been  willing  to  pay  it,  if  he  could  ascertain  the  person 
who  was  authorized  to  receive  it.  In  order,  therefore,  to  protect 
a  defendant  under  such  cii'cumstances,  the  Court,  on  its  being 
sliown  that  the  plaintiff,  who  has  declared  or  claims  as  executor, 
lias  not  obtained  probate,  will  stay  proceedings  until  probate 


(y)  AiiU\  p.  f>(il  >t  set/.  S(;e  also 
Abtxdt  V.  rarfitt,  I..  U.  (i  n.  I',.  iSKi; 
Moeelfij  V.  Rendell,  L.  it.  (i  (I.  J'. 


(A)    Thompson  v.  Ileynolds,  3  C.  &, 
P.  123.     Soo  unk,  p.  221. 
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shall  have  been  taken  out  and  a  reasonable  time  has  elapsed 
after  it  shall  have  been  submitted  to  the  inspection  of  the 
defendant  {%). 

By  R.  S.  C.  1883,  Ord.  XIX.  r.  3,  "  A  defendant  in  an  action  Set-off. 
may  set  off,  or  set  up  by  way  of  counterclaim  against  the  claims 
of  the  plaintiff,  any  right  or  claim,  whether  such  set-off  or 
counterclaim  sound  in  damages  or  not,  and  such  set-off  or 
counterclaim  shall  have  the  same  effect  as  a  cross  action,  so  as 
to  enable  the  Com-t  to  pronounce  a  final  judgment  in  the  same 
action,  both  on  the  original  and  on  the  cross  claim."  But  this 
rule  gives  no  right  of  set-off  where  none  existed  before  the 
passing  of  the  rule  {It).  And  the  cases  on  the  repealed  statutes 
of  set-off  (2  Geo.  II.  c.  22,  s.  13 ;  8  Geo.  II.  c.  24,  s.  4),  which 
enacted  that  where  either  party  sues  or  is  sued  as  executor  or 
administrator,  where  there  are  mutual  debts  between  the  testator 
or  intestate  and  either  party,  one  debt  may  be  set  against  the 
other,  would  seem  still  to  be  applicable,  except  in  so  far  as  they 
conflict  with  the  rules  of  equit3^  These  cases  have  established 
that  in  an  action  by  an  executor  in  his  own  name  to  recover 
money  due  to  the  testator  in  his  lifetime  and  received  by  the 
defendant  after  his  death,  the  defendant  cannot  set  off  a  debt 
due  to  him  from  the  testator  (/)  :  And  the  same  rule  holds 
where  the  plaintiff  claims,  m  executor^  for  a  debt  due  after  the 
death  of  the  testator  (w?).     Again,  if  a  stranger  receives  rent 

(i)  TFe&i  V.  .4(^A;ms,  14  C  B.  401 ;  Te(jdmeyti-  v.  Lamley,  uhi  svpra  ; 

Tarn  v.  Commercial  Banhing  Co.  of  Sdiofield   v.    Corhett,  11  Q,.  B.  779; 

Sydney,  12  Q.  B.  D.  294.  Puts  v.  Watts,  11  Exch.  410,  affirm- 

{h)  Re  Milan   Tramways  Co.,  22  ing  Watts  v.  Bees,  9  Exch.  696,  and 

C.  D.  122  ;  25  C.  D.  587.  disapproving  Mardall\.  TheUusson, 

{I)  Shipman  v.  Thompso7i,  Willes,  whicli  was  subsequently  overruled 

103  ;    Tegetmeyer  v.  Lumley,  25  Gr.  by  the  Court  of  Exchequer  Cham- 

3,   B.   E.,  reported  in   Durnford's  ber,  6  E.  &  B.  976.    These  decisions 

note     to     Hutchinson    v.     Sturges,  turned  on  the    terms  of  the   stat. 

Willes,    264.      So  it  was  held,  by  2  Geo.   II.    c.   38.     The  rule  that 

Eomilly,    M.  E.,    that    where     a  a  creditor  of  a  testator  cannot  set 

creditor  had  purchased  part  of  the  off   a   debt   due   to  him  from  the 

intestate's  goods  from  his  adminis-  testator  against  a  debt  that  became 

trator,   he   could  not   set   oif    the  due  from  him  to  the  executor  of 

price  against   a   debt  due  to  him  the  testator  is  the  same  in  equity : 

from  the  intestate  at  his  decease:  Hallett  v.    Hallett,   13  C.  D.   232; 

Lamharde  v.   Older,  17   Beav.  542 ;  Lambarde  v.    Older,    17  Beav.  542. 

cf.  Wrout  V.  Dawes,  25  Beav.  369.  Thus    where    G.    died    insolvent, 

[ra)  Kilviiigton  v.  Stevenson,  cited  haying  mortgaged  an  estate  for  his 

by  Erskine    from    Yates'  MS.   in  own    life    to    secure    an    aimuity 
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due  to  the  testator  in  his  lifetime,  and  afterwards,  by  desire  of 
the  tenant  in  possession,  pays  the  demand  of  ground  rent,  due 
at  the  same  time,  for  the  same  premises,  he  may  deduct  such 
payment  in  an  action,  by  the  executor,  for  the  rents  received ; 
but  he  cannot  deduct  a  payment  of  ground  rent  arising  after  the 
death  of  the  testator  {n). 

In  Henderson  v.  Henderson  (o),  an  action  was  brought  on  a 
decree  on  the  equity  side  of  the  Supreme  Court  of  Newfound- 
land, awarding  a  sum  of  money  to  be  paid  by  the  defendant  to 
the  plaintiff ;  and  the  defendant,  by  his  plea,  after  alleging 
that  the  plaintiff  had  sued  in  the  Supreme  Coiu-t,  as  the  repre- 
sentative of  a  deceased  person,  proceeded  to  rely  on  a  set-olf  for 
debts  due  from  the  deceased,  or  his  estate,  to  the  defendant : 
And  it  was  held  that  this  plea  was  bad ;  because  the  plaintiff 
was  now  suing  in  his  own  right,  and  the  defence,  if  available 
at  all,  was  one  which  ought  to  have  been  made  in  the  Supreme 
Coui't. 

There  is  no  right  either  at  law  or  in  equity  to  deduct  a 
loss  on  a  policy,  under^^^.•itten  by  a  testator  with  a  broker,  from 
the  amount  due  to  the  executors  for  premiums  from  the  same 
broker  {})). 

A  defendant   cannot  set  off  a  debt  due   to   him   from  the 


granted  by   himself  for  his    own  fendant  who  has  had  notice  of  an 

life,    and    had    also   mortgaged   a  administration  suit  to  rely,  in  the 

policy  on  his  own  life  to  the  same  shape  of  a  counterclaim,  on  such 

mortgagees,   to    secure  a  sum   of  set-off,  since  under  the  provisions 

4,000/.,  and  after  the  death  of  G.  of  stat.  23  &  24  Vict.  c.  38,  s.  14, 

the  mortgagees  received  in  respect  the  Court  of  Chancery  would  have 

of    the   policy   a   sum  more  than  restrained  an  action  in  respect  of  it, 

sufficient    to    satisfy    the  amount  and  all  proceedings  by  the  defen- 

eecured  on  the  policy,  it  was  held  dant    on   the   counterclaim  would 

that  the  mortgagees  had  no  right  consequently    be    stayed     by    the 

to  set  off  the  balance  against  the  Court  of  the  Division  of  the  High 

executor  in  respect   of  arrears   of  Covu-t  of  Justice  in  which  the  action 

the  annuity:    Re  Grcgson,  36  C.  D.  is  brought:    Newell  \.  National  and 

223.     The  doctrine   established  in  Provincial    Bank    of    England,     1 

the   case   of  ordinary   administra-  C.    P.    D.    496.        See    also     'post, 

tions  in   Rees  v.    Watts,  uhi  supra,  p.  1582. 

does  not  apply  in  the  case  of  an  ad-  („)  WilMnson  v.  Cawood,  3  Anstr. 

ministration  in  bankruptcy  :    Wat-  995. 

lm\8  v.  Lindsay  rfc  Co.,  07  L.  J.  Q.  B.  f  \  r  r>    Ti   oss 

362.       The    Judicature    Act,    by  '^''^  ^  ^-  ^-  ^"^• 

giving  defendants  a  right  to  coun-  (p)  Beckwith   v.  Bnllen,  8  E.  & 

terclaim,    does  not    enable   a   dc-  B.  083. 
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plaintiff  personally  where  the  latter  is  suing  in  a  representative 
character  [q) . 

Neither  can  a  defendant  set  up  by  way  of  counterclaim 
against  the  claim  of  the  plaintiff  suing  only  in  a  distinct 
personal  character  claims  against  him  personally  and  also  as  an 
executor  (r),  since  Ord.  XVIII.  r.  5  (s)  does  not  apply  to  a 
counterclaim  {f) . 

Under  J.  A.  1873,  sec.  24,  the  Court  will  give  effect  to 
equitable  defences  and  grant  relief  on  equitable  grounds,  and 
although  the  rule  was  as  fully  established  in  equity  as  at  law, 
that  demands  due  in  different  rights  cannot  be  set  off, — the 
principle  being,  that  one  man's  money  shall  not  be  applied  to 
pay  another  man's  debts, — yet  a  Court  of  Equity  would  have 
regard  to  the  beneficial  ownership  of  the  debts,  and  would  give 
effect  to  the  right  of  set-off  accordingly,  notwithstanding  any 
technical  difficulties  as  to  forms  of  action  or  the  like  [ii).  In 
Jones  V.  Mossop  (x),  where  A.  was  indebted  on  bond  to  B. :  B. 
died,  leaving  C.  his  sole  next  of  kin,  who  obtained  letters  of 
administration  of  his  estate :  The  estate  of  B.,  after  all  debts, 
&c.,  were  paid,  left  a  clear  residue  exceeding  the  amount  of 
the  bond  debt :  A.  became  surety  for  C.  by  joining  in  pro- 
missory notes :  C.  became  an  insolvent  debtor,  and  A.  was 
compelled  to  pay  the  notes  :  C.  died,  and  then  the  assignee 
under  his  insolvency  took  out  letters  of  administration  de  bonis 
non  of  B.,  and  sued  A.  on  the  bond;  it  was  held,  that  A. 
might  set  off  the  sums  which  he  had  been  compelled  to  pay  as 
surety  for  C.  against  the  bond  debt(?/).  But  this  case  was 
decided  on  a  clear  admission  by  the  defendant  that  the  bond 
had  become  legally  and  equitably  the  property  of  C,  that  he 
had  become  the  beneficial  owner,  and   it  was  that  beneficial 


(q)  Stumore  v.    CKinpheU,   [1892]  understood  that  the  mere  existence 

1  Q.  B.  314  (C.  A.).  of  cross-demands  was  sufficient  to 

(r)  Macdonahl    v.    Carington,    4  constitute   an   equitable   set-off  as 

C.  P.  D.  28.  contradistinguished  fi-om  the   set- 

(s)  Ante,  p.  1517.  off  at  law.     It  will  be  found  that 

[t)  Post,  p.  1571.  this  equitable  set-off  exists  in  cases 

(m)  Jo7ies  V.  Mossop,  3  Hare,  568.  where  the  party  seeking  the  bene- 

See  also  Baillie  v.  Edwards,  2  H.  fit  of  it  could  show  some  equitable 

L.  C.  74.  grounds  for  being  protected  against 

(x)  3  Hare,  568.  his  adversary's  demand  :  Eaicson  v. 

[y)  It    must    not,    however,    be  Samuel,  1  Craig.  &  Ph.  101,  178. 
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ownership  wliicli  h.ad  become  vested  in  the  assignee  in  liis 
insolvency  (s) . 

Tlie  only  exception  which  equity  has  introduced  into  the 
principle  of  a  legal  set-off  is  when  tlie  money  is  really  and 
truly  the  property  of  one  man  in  the  name  of  another,  not  when 
the  result  of  taking  the  accounts  would  be  to  show  that  the 
ultimate  balance  would  be  his  property.  Therefore,  where  an 
executorship  account  was  kept  with  bankers  in  the  joint  names 
of  two  executors,  and  one  of  the  executors,  who  was  residuary 
legatee  under  the  Will,  kept  another  account  of  his  own  with 
the  bankers,  and  the  bankers  filed  a  liquidation  petition,  and 
at  that  time  there  was  a  balance  standing  to  the  credit  of  the 
joint  account,  but  the  other  account  was  overdrawn,  it  was  held 
that  the  one  account  could  not  be  set  oif  against  the  other  in  the 
liquidation  of  the  bankers  {a) . 

In  Bailey  v.  Finch  (b),  where  a  bank  stopped  payment  and 
the  trustee  brought  an  action  against  a  customer  to  recover  the 
amount  for  which  his  account  was  overdi-awn,  the  customer  was 
allowed  to  set  off  a  sum  due  to  him  on  an  account  which  he  had 
opened  as  executor  but  to  which  as  residuary  legatee  he  was 
beneficially  as  well  as  legally  entitled.  But  in  this  case  there 
was  a  legal  right  of  set-off  because  both  the  accounts  were  the 
accounts  of  one  person  and  at  law  there  was  a  right  of  set-off, 
and  it  was  attempted  to  preclude  that  right  by  the  fact  that  one 
of  the  accounts  had  been  opened  in  the  name  of  the  customer  as 
executor.  There  was  a  legal  right  to  set-off,  and  the  question 
was  whether  there  was  a  sufiicient  equitable  ground  for  prevent- 
ing the  legal  right  from  taking  effect. 

In  Bridges  v.  Smyth  (c),  the  Court  of  Common  Pleas  held, 
that  a  judgment  for  the  plaintiff  in  that  Court  might  be  set  off 
against  a  judgment  for  the  defendant  in  the  King's  Bench, 
although  the  plaintiff  was  dead  and  the  judgment  was  assets  in 
the  hands  of  her  administrator :  In  that  case,  Mrs.  Bridges  had 
judgment  against  Miss  Smyth  in  the  Common  Pleas,  in  two 
actions,  to  the  amount  of  816/.  15s. ;  and  Mrs.  Bridges  dying 
after  the  judgments  were  entered  up,  Frowd,  her  attorney,  who 
claimed  to  be  a  judgment  creditor,  had  taken  out  letters  of 
administration :  Miss  Smyth  had  a.  judgment  in  the  King's 


(z)  Sco  per  Jame8,  L.  J.,  in  Ex      491. 
parte  Morier,  12  C.  D.  491,  497.  {h)  L.  E.  7  Q.  B.  34. 

(a)  Ex  parte   Moricr,  12   C.    D.  (c)  8  Bingh.  29. 
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Bencli  to  the  amount  of  3,052/.  against  Mrs.  Bridges,  and 
Frowd  was  requested  to  set  off  the  816/.  I5.s.  against  the 
3,052/. :  This  he  refused  to  do,  on  the  ground  that,  she  being 
dead,  and  he  being  her  administrator,  the  judgments  in  the 
Common  Pleas  were  in  a  different  right,  and  could  not  be  set 
off  without  compromising  the  interest  of  the  creditors :  But  the 
Court  of  Common  Pleas  ordered  satisfaction  to  be  entered  on 
the  judgment  rolls  in  that  Court,  upon  acknowledging  satis- 
faction for  816/.  15«.  on  the  judgment  for  3,052/.  in  the  King's 
Bench. 

In  answer  to  a  set-off,  the  executor  or  administrator  may  give 
in  evidence  the  advance  of  money  by  him  as  executor  or  adminis- 
trator to  the  defendant  [d). 

Where  in  assumjmt  by  an  executor,  in  which  all  the  promises  defence  of 
were  laid  to  be  made  to  the  testator  in  his  lifetime,  the  defendant  Limitations: 
pleaded  that  he  did  not  promise  within  six  years  next  before  the 
obtaining  of  the  original  writ  of  the  plaintiff,  and  the  plaintiff 
replied  that  the  original  was  sued  on  such  a  day,  and  that  within 
six  years  before  the  day  of  obtaining  thereof,  that  is  to  say,  on 
such  a  day,  letters  testamentary  were  granted  to  him,  by  which 
the  plaintiff's  action  accrued  to  him  within  six  years  ;  this  repli- 
cation was  held  bad ;  because  the  time  of  limitation  must  be 
computed  from  the  time  when  the  action  first  accrued  to  the 
testator,  and  not  from  the  time  of  proving  the  Will ;  for  that 
gave  no  new  cause  of  action,  and  therefore  the  time  of  proving 
the  Will  is  perfectly  immaterial  {(') . 

But  where  to  an  action  by  an  administrator  for  money  had 
and  received  to  his  use  by  the  defendant,  who  had  received  the 
intestate's  money  after  his  death,  six  years  and  upwards  before 
the  commencement  of  the  action,  but  within  six  years  after 
letters  of  administration  granted  to  the  plaintiff,  the  defendant 
pleaded  the  Statute  of  Limitations,  and  the  plaintiff  replied  the 
special  matter  above-mentioned;  it  was  held,  upon  demurrer, 
that  the  statute  was  no  bar,  because  this  was  not  a  cause  of 
action  in  the  intestate,  the  money  having  been  received  after  his 
death,  and  the  plaintiff's  title  commenced  by  taking  out  letters 
of  administration,  before  which  time  no  cause  of  action  accrued 

(rf)  Gallant     v.     Boutefloiver,     3  (e)  Hickman   v.    Walker,   WiUes, 

Dougl.  34.     See  as  to  set-off  gene-       27  ;  2  Satrnd.  63.  k,  note  to  ffodsdeji 

rally,  Ann.  Prac.  1904,  p.  281  et  seq. 

See  ahopost,  p.  1582.  v.  Harridge. 
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to  him  (,/■).  So  where  an  action  was  brought  Ly  au  adminis- 
trator against  the  acceptors  of  bills  of  exchange  payable  to  the 
intestate,  and  accepted  after  his  death,  but  before  the  grant  of 
letters  of  administration,  it  was  held  tha,t  tlie  statute  ran  only 
from  the  grant  of  the  letters,  and  not  from  the  time  when  the 
bills  became  due,  there  being  no  cause  of  action  until  there  is  a 
party  capable  of  suing  {g) . 

It  must  be  observed,  that  where,  in  assumpsit  by  an  executor, 
on  a  contract  made  with  his  testator,  all  the  promises  in  the 
declaration  were  laid  to  be  made  to  the  testator,  and  the  defen- 
dant pleaded  the  Statute  of  Limitations,  the  plaintiff  could  not 
in  his  replication  set  forth  a  promise  made  to  /«'w.sr//' within  six 
years,  without  being  guilty  of  a  departure,  any  more  than  he 
could  in  such  case  give  evidence  of  a  promise  made  to  himself 
within  six  years  upon  an  issue  joined  on  the  plea  of  the  Statute 
of  Limitations  {//) .  Therefore,  where  it  was  necessary  to  rely 
on  an  acknowledgment,  made  since  the  death  of  the  testator,  to 
bar  the  statute,  counts  w^ere  required  in  the  declaration  laying 
promises  to  the  plaintiff  as  executor  (?'). 

Accordingly,  if  an  executor  brought  an  action  on  a  bill  or 
note,  and  intended  to  rely  on  an  acknowledgment  or  promise 
made  to  himself  in  order  to  bar  the  statute,  he  had  to  state  in 
his  declaration  the  making  of  the  bill  or  note,  and  must  then 
have  proceeded  to  aver  that  after  the  death  of  his  testator  or 
intestate,  the  defendant  promised  him  (the  plaintiff)  as  executor 
or  administrator,  to  pay  him.  And  where  the  declaration  was 
so  framed,  such  promise  might  have  been  denied  by  a  plea  of 
non-assumpsit,  notwithstanding  the  rule  of  pleading,  H.  T.  1853, 
r.  7,  that  in  all  actions  upon  bills  of  exchange  and  promissory 
notes,  the  plea  of  non-assumpsit  should  be  inadmissible :  For  the 
mere  production  and  proof  of  the  note  would  not  prove  the 
promise  as  made  to  the  executors,  as  it  would  if  the  promise  were 
laid  as  made  to  the  testator  :  The  right  of  action  indeed  is  trans- 
ferred to  the  executor,  but  no  promise  is  implied  by  law  to  pay 

(/)  '""'7/  V.  HU'phmson,  2  Salk.  29;    Dian  v.    Crane,    1    Salk.    28. 

421  ;  4   I^ri)(l.  ;}72.     See  Stanford's  Executors   of   the   Duke   of   Marl- 

C/asf,  cited  Ci'o.  Jac.  Gl.  borough  v.   Widmore,  2  Stra.  890; 

(r/)  Murray  v.  E.  /.  Coinpany,  ,')  2  Saund.  G3,  /. 
B.  &  A.  204.     Sco  aim  ante,  p.  4()8  ;  {i)  As  to  what  is  sufficient  evi- 

J'rait  V.  Hwaiuf,  8  B.   &  C.  285 ;  dence   of    an   account   stated  with 

Perry  v.  Jenkins,  1  !My.  &  Cr.  118.  the  plaintiff  as  executor,  seePurdon 

{h)  Ilkkmnn  v.    W'alhr,  Willcs,  v.  Purdov,  10  M.  &  W.  562. 
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him ;  otherwise  the  Statute  of  Limitations  would  run  from  the 
death  of  the  payee,  and  not  from  the  time  of  the  note  becoming 
due :  In  order,  therefore,  to  support  the  action,  there  must  be 
an  express  promise  to  the  executor,  that  is  to  say,  an  express 
promise  as  contradistinguished  from  a  promise  contained  in  the 
note  itself,  or  anything  implied  out  of  it ;  and  the  cause  of 
action  is  the  existence  of  the  note,  with  the  express  promise  to 
the  executor  to  pay  the  amount  of  it ;  whereas  the  rule  is  con- 
fined to  cases  where  iho,  action  is  only  on  the  note  {k)  :  The  e:Sect 
of  the  plea  of  non-assuwpsit  was  in  such  a  case  to  admit  that  the 
bill  or  note  was  signed  by  the  defendant,  but  to  deny  that  he 
made  any  promise  to  the  executor. 

In  C/ark  v.  Hooper  {/),  payment  of  interest  on  a  promissory 
note  to  an  administrator,  who  had  omitted  to  take  out  adminis- 
tration in  the  diocese  in  which  the  note  was  a  honiDii  notahilc, 
•was  held  a  sufficient  acknowledgment  of  the  debt  to  bar  the 
statute  {m). 

The  statute  is  an  answer  to  an  action  by  an  executor  for  a 
debt  due  to  the  testator  for  which  he  might  have  sued  more  than 
six  years  before  the  issue  of  the  writ,  although  the  action  was 
commenced  within  a  reasonable  time  after  the  death  (»). 

Y/here  a  plaintiff  died,  the  obsolete  writ  by  journeys  accounts  T^^"^*  ^y 

^  .  vf   J  ./  journeys 

could  not  be  brought  by  his  executor  (o).  accounts. 

[k)  Timmis  v.  Piatt,  2  M.  &  W.  wHch.  case  there  was  no  cause  of 

720 ;  Gilbert  v.  Piatt,  5  Dowl.  748  ;  action    wliicli    tlie    testator    could 

BoUeston  v.  Dixon,  2  D.  &  L.  892.  have  maintained. 

{I)  10  Bing.  840.  (o)  Kinsey  v.   Eeyward,    1   Lord 

(m)  See,  however,  as  to  this  case,  Eaym.    432.       If    a    writ    abated 

the  comments  of  Lord  Herschell  in  without  the  default  of  the  jjlaintiff, 

Stamford,  &g.  Banking  Co.  v.  Smith,  he  might  have  had  a  new  writ  by 

[1892]  2  Q,.  B.  at  p.  769.  journeys  accounts,  i.e.,    per  dietas 

{n)  Penny  v.  Brice,  18  C.  B.  N.  S.  computatas.     The  word  dieta  means 

393.     If,  however,  a  creditor  dies  a  day's  journey ;  and  the  origin  of 

intestate  on  the  day  on  which  a  debt  the   expression   is  said  to  be  that 

becomes  payable  to  him,  and  there  the    Court  of    Chancery,    being  a 

is  no  evidence  to  show  whether  he  movable  Coui't,  and  following  the 

died  before   or  after  the  moment  King's  Court,  and  the  writs  being 

when  the    debt  becomes  payable,  to  be  purchased  out  of  Chancery, 

the  statute  does  not  begin  to  run  the  party  was  bound  to  apply  to 

against  the  creditor's  administrator  the  King's  Court  as  hastily  as  the 

until  letters  of  administration  have  distance  of  the  place  would  allow, 

been  taken  out :  Atkinson  v.  Brad-  accounting  twenty  miles  for  every 

ford  Third  E(iuitahh  Benefit  Building  day's  journey;  and,  for  this  reason, 

Society,  25   Q.  B.  D.  377,   381,  in  he  was  to  show  that  he  had  pur- 

W.E. — VOL.  II.  5  F 
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Action  by  However,  where  a  party  brings  an  action  before  the  exjiira- 

admkStrator  tion  of  six  years,  and  dies  before  judgment,  the  six  years  being 
after  expiry  ^j^g^  expired,  it  has  been  held  that  his  executor  or  administrator 
^^^  ^  *  may,  within  the  equity  of  the  fourth  section  of  the  Statute  of 
Limitations  (21  Jac.  I.  c.  IG)  (which  provides  for  the  commence- 
ment of  a  new  action  within  a  year  after  the  reversal  by  error  of 
a  judgment  for  the  plaintiff,  or  after  judgment  against  the 
plaintiff,  or  after  reversal  of  the  outlawry  of  the  defendant), 
bring  a  new  action  (7;) ;  provided  he  does  it  recently,  or  within 


cliased  it  as  hastily  as  possible, 
accounting  tlie  days'  jonmeys  lio 
had  to  the  Court :  1  Lord  Eaym. 
433  ;  Termes  de  la  Ley,  Art. 
Joui'nies  Account  ;  Com.  Dig. 
Abatement,  P.  There  are  some 
authorities  for  the  proposition  that 
the  writ  by  journeys  accounts  is 
a  continuance  of  the  former  wiit. 
But  Lord  Coke  calls  it  "  qiiodam 
modo,  a  continuance."  And  Lord 
Lyndhurst,  C,  in  Davies  v.  Lowndes, 
1  Phil.  328 ;  6  M.  iS;  Gr.  529,  and 
the  Court  of  Common  Pleas  in  a 
fiu'ther  stage  of  the  same  cause  (7 
M.  &  Gr.  762),  expressed  a  very 
strong  opinion  that  it  is  not  a  con- 
tinuance, strictly  and  properly,  of 
the  old  writ,  but  is  a  new  writ. 

{p)  Matthews  v.  FhilUps,  2  Salk. 
425  ;  Kinscy  v.  Heyivard,  1  Lutw. 
2G0;  12  Mod.  5G8.  The  remedy 
by  fresh  action  would  seem,  from 
the  case  of  Sivinddl  v.  Bulkeley,  IS 
Q.  B.  D.  250,  to  be  still  open  to 
executors.  In  this  case  the  de- 
fendant died  before  a  writ  which 
had  l^een  issued  was  actually  served, 
and  a  fresh  action  against  his  exe- 
cutors within  a  year  of  probate  was 
hold  to  lio,  though  in  the  meantime 
the  six  years  had  expired.  But  by 
Ord.  XVII.  r.  1,  it  is  provided 
that  "A  cause  or  matter  shall  not 
become  abiit<'d  by  reason  of  the 
iririrriiigo,  deiith,  or  bankruptcy  of 
any  of  the  parties,  if  the  cause  of 
action    aurvivo    or    continue,   and 


shall  not  become  defective  by  the 
assignment,  creation,  or  devolution 
of  any  estate  or  title  pendente  lite ; 
and,  whether  the  cause  of  action 
survives  or  not,  there  shall  be  no 
abatement  by  reason  of  the  death 
of  either  party  between  the  verdict 
or  finding  of  the  issues  of  fact  and 
the  judgment,  but  judgment  may 
in  such  case  be  entered,  notwith- 
standing the  death."  By  r.  2, 
"  In  case  of  the  marriage,  death, 
or  bankruptcy,  or  devolution  of 
estate  by  oj^eration  of  law,  of  any 
pai'ty  to  a  cause  or  matter,  the 
Court  or  a  Judge  may,  if  it  be 
deemed  necessary  for  the  complete 
settlement  of  all  the  questions 
involved,  order  that  the  husband, 
personal  representative,  trustee,  or 
other  successor  in  interest,  if  any, 
of  such  party  be  made  a  party,  or 
be  served  with  notice."  And  r.  4 
of  the  same  Order  is  as  follows  : 
"Where  by  reason  of  marriage, 
death,  or  banki-uptcy,  or  any 
other  event  occixrring  after  the 
commencement  of  a  cause  or 
matter  and  causing  a  change  or 
transmission  of  interest  or  lia- 
bility, or  by  reason  of  any  jjerson 
interested  coming  into  existence 
after  the  commencement  of  the 
cause  or  matter,  it  becomes  neces- 
sary or  desirable  that  any  person 
not  already  a  party  should  be  made 
a  party,  or  that  any  person  already 
a  party  should  be  made  a  party  in 
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a  reasonable  time.     No  precise  time  is  fixed  as  to  wliat  sliall  be 
deemed  a  reasonable  time ;  but  it  should  seem  that  the  statute 
is  the  best  guide  upon  the  subject,  and  as  that  provides  that  a 
new  action,  in  the  cases  enumerated  in  it,  must  be  commenced 
uithin  a  year,  so  an  executor  ought  also  to  bring  a  new  action 
within  that  period  {q).     In  Kinseij  v.  Hcyicard  (r),  a  year  is  said 
to  be  a  reasonable  time ;  and  the  Court  of  King's  Bench  appears 
to  have  been  of  this  opinion  in  Wilcox  v.  Huggim  (s),  where  it  is 
said,  that  the  most  that  had  ever  been  allowed  was  a  year,  and 
that  within  the  equity  of  the  proviso  in  the  statute,  which  gives 
the  plaintiff  a  year  to  commence  a  new  action,  where  the  judg- 
ment is  arrested  or  reversed;  and  that  they  would  not  go  a 
moment  further,  for  it  would  let  in  all  the  inconveniences  which 
the  statute  was  made  to  avoid :  Indeed  if  the  executor  had  been 
retarded  by  suits  about  the  Will  or  administration,  and  had 
shown  that  in  pleading,  it  would  have  been  otherwise,  because 
the  neglect  would  then  have  been  accounted  for :  And  Lee,  J., 
said,  "  I  think  what  is  or  is  not  a  recent  prosecution  in  a  case  of 
this  nature  is  to  be  determined  by  the  discretion  of  the  Court 
from  the  circumstances  of  the  case ;  but  generally,  the  year  in 
the  statute  is  a  good  direction."     However,  in  Lethhridge  v. 
Cluqmian  (t),   the   action   was   allowed   to   be    brought   within 
fourteen  months  after  the  testator's  death,  though  no  reason 
was  assigned  for  it.     Upon  the  whole,  therefore,  it  was  deemed 
prudent  for  the  executor  to  bring  a  new  action  as  soon  as  he 
possibly  could  after  the  death  of  his  testator,  and  at  all  events 
not  to  delay  it  beyond  a  year{i().     But  in  Curlewis  v.  Lord 
Mornington  {x),  it  was  expressly  held,  that  the  executor  was  not 
bound  to  the  year,  if  under  the  circumstances  he  could  fairly  be 
said  to  have  used  due  diligence. 


anotlier  capacity,  an  order  that  the  liable  to  all  the  costs  at  initio: 

proceedings   should  be  carried  on  Bvynton  v.  Boynton,  4  A.  C.  733. 

between     the     continuing    parties  [q)  2     Saund.    64,    a,    note    to 

and  such  new  party  or  parties  may  Hodsden  v.  Harridge.     And  see  ptr 

be  obtained  ex  parte  on  application  Lord  Esher,  M.  E.,  in  Swindell  v. 

to  the  Court  or  a  Judge,  upon  an  Bulkeley,  18  Q.  B.  D.  at  p.  254. 

allegation  of  such  change  or  trans-  (r)  1  Lord  Eaym.  434. 

mission  of  interest  or  liabHity,  or  (s)  2  Str.  207;  Pitzg.  170,  289. 

of   such  person   interested   having  {t)  13  Vin.  103,  in  maryine. 

come  into  existence."    An  executor  (m)  2  Saund.  64,  h,  note. 

or   administrator   so    joined,    even  [x)  7   E.    &   B.    283;    S.    C,  in 

after  judgment,  becomes  personally  error,  27  L.  J.  Q.  B.  439. 

5  f2 
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The  form  of  tlie  replication  by  an  executor  to  a  plea  of  the 
statute,  where  he  brought  a  new  action  shortly  after  the  death 
of  a  testator,  was  to  state,  that  the  testator  on  such  a  day  sued 
out  a  writ  of  summons  against  the  defendant,  whereby  he  was 
commanded,  &c.  (and  then  continuing  the  writ  down  to  the 
time  of  the  testator's  death)  ;  that  he  appointed  the  plaintiff  as 
executor,  and  recently  after  his  death,  to  wit,  on  such  a  day, 
&c.,  the  plaintiff  sued  out  the  writ  upon  which  the  action  is 
founded;  that  the  several  writs  so  prosecuted  by  the  testator 
against  the  defendant  were  with  an  intent  to  have  impleaded 
the  defendant  upon  the  several  promises  in  the  declaration 
specified ;  and  that  the  writ  sued  out  by  the  plaintifp  against  the 
defendant  was  prosecuted  against  him  with  an  intent  to  implead 
him  for  the  causes  of  action  in  the  declaration  specified,  and 
upon  his  appearance  to  declare  against  him  for  the  said  several 
causes  of  action,  and  that  he  afterwards,  on,  &c.,  declared 
against  the  defendant,  &c.,  with  an  averment  that  the  several 
causes  of  action  accrued  within  six  years  next  before  the  suing 
out  of  the  writ  first  above  specified  by  the  testator  {ij) . 

Again,  if  an  executor  brought  assumpsit,  but  died  before 
judgment  and  the  six  years  run,  his  executor  might,  notwith- 
standing, bring  a  fresh  action,  so  as  he  brought  it  in  a  reasonable 
time,  which  is  to  be  decided  at  the  discretion  of  the  justices  upon 
the  circumstances  of  the  case  (s) . 

The  principle  of  these  cases,  according  to  the  judgment  of 
Lord  Chief  Justice  Treby,  in  the  above-mentioned  case  of 
Kinseij  V.  Heyward  (ci),  is,  that  when  once  the  proviso  in  the 
Statute  of  Limitations  is  complied  with  by  the  commencement 
of  an  action  within  due  time,  the  party  is  out  of  the  purview  of 
the  Act,  and  set  at  liberty  out  of  the  restraint  of  the  said 
statute.  But  the  true  ground  of  these  decisions  appears  to  be 
tliat  they  proceed  upon  the  equity  of  the  4th  section  of  the 
statute,  and  that  the  Courts  have  extended  that  section  to  the 
case  of  an  executor  whose  testator  has  died  pending  an  action 
brought  by  liim ;  which,  though  not  within  the  words  of  it, 
was  evidently  within  tlie  mischief  {Ji).  And  the  same  equitable 
construction  that  has  been  applied,  as  above  mentioned,  to  the 
4tli  section  of  tlio  statute  of  James,  lias  been  followed  as  to  the 


{y)  2  Sauml.  Gl,  c,  iiotu.  [b)  Adam  v.  The  Inhahitants  of 

(z)  Bull.  N.  r.  150,  a.  the  Cify  of  Bristol,  2  A.  &  E.  385, 

[ii)  1  L(mlI?ayiJi.4;j4,ff/</f,|..  1527.       MYi. 


CIj.  I.]  Administrators  at  Law.  1529 

limitation  of  actions  on  debts  for  rent,  covenants,  bonds,  &e., 
imposed  bj  the  stat.  3  &  4  Will.  lY.  c.  42,  s.  3  (c). 

Where  the  right  of  action  accrued  to  the  testator  during  his 
residence  abroad,  and  he  died  abroad,  never  having  returned  to 
this  country  after  the  accrual  thereof,  the  statute  was  held  to  be 
no  bar  to  an  action  by  his  executors,  although  the  right  of 
action  accrued  more  than  six  years  before  action  brought ;  at  all 
events  if  it  be  brought  within  six  years  after  his  death  (r/),  the 
case  being  saved  by  the  7th  section  of  the  statute  of  James 
(which  provides  that  if  the  person  entitled  shall  be  abroad  at 
the  time  the  cause  of  action  accrued,  such  person  may  bring  his 
action  within  six  years  of  his  return  from  beyond  the  seas), 
though  not  strictly  within  the  words  of  it. 

The  7th  section  of  21  Jac.  I.  c.  16,  remains  unrepealed,  but 
the  principle  of  the  cases  cited  in  the  note,  which  were  decided 
upon  it,  must,  it  would  seem,  be  treated  as  no  longer  applicable, 
since  by  sect.  10  of  the  Mercantile  Law  Amendment  Act,  1856 
(19  &  20  Vict.  c.  97),  absence  beyond  seas  or  imprisonment  is 
not  to  entitle  a  creditor  to  any  time  within  which  to  commence 
an  action  with  respect  to  which  the  period  of  limitation  is  fixed 
by  {inter  alia)  sect.  3  of  21  Jac.  I.  c.  16,  beyond  the  period  fixed 
by  such  statute. 

By  E.  S.  C.  1883,  Ord.  XXI.  r.  5,  it  is  provided  that:— "If  Denial  of 
either  party  wishes  to  deny  the  right  of  any  other  party  to  p^gg^  in 
claim  as   executor  ....  or   in    any   representative   or    other  representative 
alleged  capacity  ....  he  shall  deny  the  same  specifically."        ^^P^"  y. 

Where  the  plaintiff  claims  in  trespass  or  trover,  on  liis 
constructive  possession  as  executor  or  administrator,  he  should  sue 
as  executor  or  administrator  {e) . 

But  where  the  executor  has  been  in  actual  possession  of 
the  property  which  was  the  subject  of  the  suit,  it  would 
not  be  necessary  for  him  to  claim  or  give  evidence  of  his 
title  as  executor  or  administrator,  in  an  action  against  a 
wrongdoer  (/) . 

It  remains  to  consider,  what  shall  be  sufficient  evidence  of  the  What  is  suffi- 
plaintiff's  title  as  executor  or  administrator,  when  it  becomes  tiie^*i^i^t^°* 
necessary  to  prove  it,  either  when  the  representative  character  of  being 


executor,  &c. 


(c)  Sturcjis  V.  DarreU,  4  H.  &  N.  Exch.  161. 

622  ;  S.  C,  in  error,  6  H.  &  N.  120.  (e)  A7ite,  p.  223. 

(d)  Toivnsend  y.  Deacon,  3  Exch.  (/)  A7ite,  p.  223.     But  see  also 
706.     See  also  Forhes  v.  Smith,  11  Waller  v.  Drakeford,  1  E.  &  B.  49. 
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probate : 


"When  pro- 
bate is  lost. 


the  plaintiff  is  specifically  denied,  or  in  a  suit  on  a  cause  of  action 
arising  in  the  plaintiff's  own  time. 

Although  the  executor  derives  his  title  from  the  Will  by 
which  he  is  appointed,  and  not  from  the  probate  of  the  Will, 
yet  it  is  the  probate  alone  which  authenticates  his  right,  and  the 
probate,  or  something  tantamount  thereto,  is  the  only  legitimate 
evidence  of  personal  property  {(j)  being  vested  in  an  executor,  or 
of  the  executor's  appointment  ili).  Therefore,  the  original  Will 
cannot  be  read  in  evidence  for  that  purpose,  although  produced 
by  the  officer  of  the  Court  of  Probate  or  Probate  Division, 
unless  it  bears  the  seal  of  the  Court,  or  some  other  mark  of 
authentication  (/) .  The  seal  of  the  Court  on  the  probate  proves 
itself  (/?•). 

If  the  probate  is  lost,  it  was  not  the  practice  of  the  Eccle- 
siastical Court  to  grant  a  second,  but  only  an  exemplification 
from  the  records  of  the  Court ;  which  would  be  evidence  of  the 
proving  the  Will  (/).  And  an  examined  copy  of  the  probate  is 
evidence  of  the  person  there  named  being  executor ;  because  the 
probate  is  an  original,  taken  by  authority,  and  of  a  pubKc 
nature  (w). 

It  must  be  observed,  that  all  that  is  required,  either  in  the 
case  of  an  executor  or  administrator,  is  to  show  by  legitimate 
evidence  that  the  Court  of  Probate  or  Probate  Division  has 
given  authority  to  the  person  to  administer  :  It  is  only  the  act 
of  the  Court  that  is  to  be  proved  :  The  probate  is  only  a  copy  of 
this  act :  The  original  book  containing  the  entry  of  the  act  of 
the  Court  is  the  original,  and  therefore  the  primary  evidence  : 
Hence  the  Act-book,  containing  an  entry  of  a  Will  having  been 
proved,  and  of  probate  granted  to  the  executors  therein  named, 
is  admissible  evidence  of  those  persons  being  the  executors, 
without  accounting  for  the  non-production  of  the  probate  («). 


{g)  Sect.  1  (;3)  of  tho  Land  Trans- 
fer Act,  1897,  now  in-ovidcs  for  tho 
granting  of  probate  and  letters  of 
administration  ixi  respect  of  real 
estate  only,  notwithstanding  that 
there  is  no  personal  estate. 

(/i)  AnUi  p.  214  ;  Hamilton  v. 
Anton,  1  Carr.  &  Kirw.  679. 

(»:)  It.  v.  DurncH,  1  Stark.  N.  P. 
C.  24.3 ;  Piminj  v.  Pinney,  H  B.  & 
C.  .385.  Nor  is  a  copy  of  tho  Will 
evidence  :  Bull.  N.  P.  246. 


{k)  Court  of  Probate  Act,  20  & 
21  Vict.  c.  77,  s.  22.  See  also  S.  P. 
before  the  Act  passed,  Kemjiton  v. 
Cross,  Cas.  temp.  Hardw.  108. 

(?)  Shepherd  v.  Shorthose,  1  Stra. 
412;  Bull.  N.  P.  246. 

(m)  Hoe  V.  NeJthorpe,  3  Salk. 
154  ;  S.  P.  by  Holt,  C.  J.,  in  B.  v. 
Haines,  Skinn.  584;  Bull.  N.  P. 
246. 

(»i)  Cox  v.  AUingham,  Jacob. 
514. 
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And  now,  since  it  is  provided  by  R.  S.  C.  1883,  Order 
XXXVII.  r.  4,  that  office  copies  of  all  writs,  records,  pleadings, 
and  documents  filed  in  the  High  Coui't  shall  be  admissible  in 
evidence  in  all  causes  and  matters,  and  between  all  persons  or 
parties,  to  the  same  extent  as  the  original  would  be  admissible, 
it  would  seem  that  an  office  copy  of  the  record  from  the  Probate 
Registry  is  good  evidence  of  the  executor's  or  administrator's 
title. 

To  prove  that  the  probate  of  a  Will  had  been  revoked,  an  Proof  of 
entry  of  the  revocation  in  a  book  of  the  Prerogative  Court,  in  probate. 
which  all  causes  were  entered  by  the  Registrar,  and  which  was 
kept  as  the  only  record  of  such  proceedings,  and  of  the  decree 
of  the  Court,  was  admitted  to  be  good  evidence  (o). 

The  title  of  several  plaintiffs,  claiming  as  executors,  is  well 
evidenced  by  probate,  granted  to  one  only,  of  the  Will  appoint- 
ing them  all  ( p)  :  And  the  rule  was  the  same  whether  they  sued 
in  their  representative  character  or  not  {q)  ;  for  probate  granted 
to  one  of  several  executors  enures  to  the  benefit  of  all  {>•). 

The  title  of  an  administrator  r/e  bonis  non  is  sufficiently  proved 
'by  the  letters  of  administration  de  bonis  non,  without  those 
granted  to  the  first  executor  or  administrator  (.s). 

Where  an  executor  or  administrator  produces  the  probate  or 
letters  in  proof  of  his  representative  character,  and  his  case 
shows  that  he  sues  for  a  greater  value  than  is  covered  by  the 
probate  or  administration  stamp,  he  cannot  recover  (;') . 

The  title  of  the  plaintiff,  as  administrator,  may  be  proved  by  Proof  of 
the  production  of  the  letters  of  administration,  or  of  a  certificate  ministration' 
or  exemplification  thereof  granted  by  the  Court  of  Probate  {u), 
or  Probate  Division,  or,  without  producing  the  letters  of  admi- 
nistration, by  the  original  book  of  acts,  directing  the  grant  of 
the  letters  {x)  ;  or  by  a  copy  of  it  under  R.  S.  C.  1883,  Order 

(o)  Barnshottom's  C(csf,   1  Leach,  B.   &  C.  150.     See  also  Gradell  v. 

Cr.  C.  60,  note  (c).     And  see  E.  S.  C.  Ti/son,  2  Stra.  716. 
1883,  Ord.  XXXYII.  r.  4,  siq^ra.  {t)  Hunt  v.  Stevens,  3  Taunt.  113 ; 

{p)   Walters  v.  P/eil,  1  Mood.  &  ^''"'''  ^-  ^°^^^''^'  ^   B.   &  Ad.   905. 

Malk.  362 ;  Scott  v.  Briant,  6  Nev.  ^^^  P"'*'  I'P'  ^^^^'  ^^^^'  ^^  ^^^  ^^^ 

&  M  "81  •  amount  of  stamp  being  admissible 

/  X  ,r     -,    n  ,^  -,,     «„,  evidence  of  assets. 

(n)  Mood.  &  Malk.  362.  ,  n   r-       .           ^,         r,       x 

[u)  Aempton  v.  Vross,  Uas.  temp. 
{r)  Ante,    p.    295  ;      Watkins  v.       Hardw.  108. 
Brent,    7    Sim.    512  ;    Cummins  v.           (.^.)  n^^  .    Eldcn    v.    KeddeU,    8 
Cummins,  3  J.  &  Lat.  64.  j]ast,    187  ;    Bamshottom    v.    Buck- 
is)  Catherwood    v.     Chahaud,  1       hurst,  2  M.  &  S.  567. 
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XXXVII.  r.  4.  The  original  book  of  acts,  directing  letters  of 
administration  to  be  granted,  with  the  Surrogate's  fiat  for  the 
same,  was  held  to  be  evidence  of  the  title  of  the  party,  to  whom 
administration  of  the  intestate's  effects  is  granted,  without 
producing  the  letters  of  administration  themselves  (notwith- 
standing subsequent  letters  of  administration  granted  to  another), 
if  the  first  are  not  recalled ;  for  the  original  book  was  the 
authority  for  the  proper  officer  to  make  out  letters  of  adminis- 
tration, and  the  letters  of  administration  were  only  the  copy  of 
the  original  minutes  of  the  Court,  drawn  up  in  a  more  formal 
manner  {y).  So  an  examined  copy  of  the  Act-book,  stating  that 
administration  was  granted  to  the  defendant  at  such  a  time,  is 
proof  of  his  being  administrator  in  an  action  against  him, 
without  giving  him  notice  to  produce  his  letters  of  adminis- 
tration {z) . 

There  has  already  been  occasion  to  consider  how  far  a  probate 
or  letters  of  administration,  when  produced  by  the  plaintiff,  are 
conclusive  upon  the  defendant  {a).  But  it  may  be  convenient, 
in  this  place,  to  recapitulate  some  of  the  points  established  on 
this  subject. 
Evidence  for  The  defendant  cannot  prove  that  another  person  was  appointed 
executor  or  administrator,  or  that  the  testator  was  insane,  or 
that  the  Will,  of  which  probate  had  been  granted,  was  forged : 
for  that  would  be  directly  contrary  to  the  seal  of  the  Probate 
Division  in  a  matter  within  its  immediate  jurisdiction  {h). 

But  it  may  be  proved  that  the  supposed  testator  or  intestate 
is  alive ;  for  in  such  case,  the  Probate  Division  can  have  no 
jurisdiction  (c).  And  it  maybe  shown,  that  the  seal  attached 
to  the  supposed  probate  has  been  forged,  or  that  the  letters  have 
been  revoked  (rf). 

Again,  the  defendant  may  plead  in  his  defence,  that  he  has 
paid  the  debt,  which  is  the  subject  of  the  action,  to  an  executor 
who  had  obtained  probate  of  a  forged  Will,  unrepealed  at  the 
time  of  the  payment  if).  But  payment  of  money  under  the 
probate  of  a  suj^posed  Will  of  a  living  person  would  be  void ; 
because,  in  such  case,  the  Probate  Division  has  no  jurisdiction, 
and  the  probate  can  have  no  effect  (/'). 

(?/)  Elden  v.  Kedddl,  8  East,  187  ;  (c)  Ante,  p.  441. 

(lurrett  v.  Lister,  1  Lev.  25.  {d)  Aide,  p.  441. 

(z) /Afv/sv.  IFiVij'ams,  ISEast, 232.  (e)  Ante, -p.  433;  AllenY.Dundas, 

\a)  Ante,  p.  431  et  acq.  3  T.  E.  125. 

[h)  Ante,  p.  432.  (/)  Ibid.  130. 
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It  may  be  doubted  whether  admissions  made  by  an  executor  Whether  ad- 
or  administrator,  before  he  was  clotlied  with  that  character,  are  by  an  execu- 
receivable  in  evidence  against  him  in  an  action  brought  by  or  ^o^'  ^^■'> 
agamst   him   m  his  representative  capacity  (r/).     However,  m  pointment  are 
Smith  V.  Morgan,  (h),  Tindal,  C.  J.,  admitted  the  declaration  of  receivable 

-^        \   n  'J  ^  ^  agamst  him 

the  assignees  of  a  bankrupt  made  by  them  before  their  appoint-  as  executor : 
ment,  stating  that  he  was  not  aware  of  any  distinction  between 
the  admissions  of  parties  suing  in  a  representative  character  and 
in  their  own  right  {i ) . 

The  admission  of  one  of  several  executors  or  administrators  Admissions 
will  not  bind  the  others ;  at  all  events,  unless  it  is  made  in  the  cutor'*^^^" 
character  of  executor.  Therefore,  where  two  executors  were 
sued  as  such  on  a  covenant  of  theii"  testator  for  quiet  enjoyment, 
and  the  question  was  whether  the  defendants  who  had  evicted 
the  plaintiff  had  done  so  under  lawful  title,  it  was  held  that  an 
admission  of  one  of  the  defendants  was  no  evidence  of  such 
title  (A-). 

An  acknowledgment  of  a  debt  within  Lord  Tenterden's  Act 
(9  G-eo.  lY.  c.  14)  made  by  one  of  several  executors  as  executor 
binds  the  estate,  and  on  his  death  an  order  may  be  made  in  an 
administration  action  for  payment  of  the  debt  out  of  the  assets 
remaining  unadministered  in  the  hands  or  under  the  control  of 
the  surviving  executors  (/). 

But  it  was  held  by  Stirling,  J.,  in  Asfburi/  v.  Astbnry  [nt), 
that  an  acknowledgment  by  one  of  two  executors  and  devisees 
in  trust  for  sale  of  real  estate  against  the  wishes  of  the  other, 
that  more  than  six  years'  interest  was  due  on  a  mortgage 
created  by  the  testator  was  not  to  be  treated  as  the  valid  act  of 
the  two  in  their  capacity  of  trustees,  and  was  not  a  good  acknow- 
ledgment within  sect.  42  of  the  Eeal  Property  Limitation 
Act,  1833. 

Executors  and  administrators  instituting  or  defending  actions  Costs. 
are  subject  to  the  same  rules  as  to  costs,  as  they  would  be  if 
they  were  suing   or   defending  in  their   own   right  {n).     The 

{(j)  See  Stewart  v.  Edmonds,  ante,  12  M.  &  W.  510. 
p.  317,  note  [d).  (0  Re   Macdonald,  [1897]  2   Ch. 

(/i)  2  M.  &  Eob.  257.  181.     And  see  post,  p.  1575  et  seq., 

{{)  See  contra,  Fenwick  v.  Thorn-  where  the  effect  of  sect.  1  of  Lord 

ton,    M.    &    M.    51 ,    coram    Lord  Tenterden's  Act  will  be  found  dis- 

Tenterden.  cussed. 

{k)  Fox  V.    Waters,   12  A.   &  E.  (m)  [1898]  2  Ch.  111. 

43.     See   also   Scholey    v.    Walton,  (;0  2  Dan.  C.  P.,  7th  edit.,  960. 
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Remedy  on 
judgment 
obtained  by 
testator. 


awarding  of  costs  in  the  Supreme  Court  is  governed  by  E.  S.  C. 
188;3,  Ord.  LXV.  r.  1  (o). 

Plaintiffs  who  live  out  of  the  jurisdiction  of  the  Court  may- 
be compelled  to  give  security  for  costs,  though  such  plaintiffs 
sue  as  executors  ( p) . 

By  Ord.  XLII.  r.  23,  it  is  provided :  "  In  the  following  eases 
viz.,  (a)  where  six  years  have  elapsed  since  the  judgment  or  date 
of  the  order,  or  any  change  has  taken  place  by  death  or  other- 
wise in  the  parties  entitled  or  liable  to  execution  ....  the 
party  alleging  himself  to  be  entitled  to  execution  may  apply  to 
the  Court  or  a  Judge  for  leave  to  issue  execution  accordingly." 
This  seems  to  be  the  projDer  procedure  in  cases  where  the 
executor  seeks  to  issue  execution  upon  a  judgment  obtained  by 
the  testator  (q). 

Until  the  executor  or  administrator  had  made  himself  a  party 
to  the  judgment,  he  was  not  entitled,  under  the  61st  section  of 
the  Common  Law  Procedure  Act,  1854  (r),  to  attach  a  debt  due 
to  the  judgment  debtor  (s).  Whether  under  the  Judicature  Act 
he  would  be  entitled  to  proceed  under  Ord.  XLII,  r.  23,  or 
whether  he  would  have  to  make  himself  a  party  under 
Ord.  XVII.  r.  4,  would  seem  to  depend  on  whether  the 
judgment  of  Lord  Coleridge,  C,  J.,  or  that  of  Stephen,  J.,  in 
Fellows  V.  Thornton  {f)  is  right.  Where  a  trustee  in  bankruptcy 
of    a    judgment    creditor    desires    to    issue    execution   under 


(o)  Discussed,  ante,  p.  285.  See 
also  post,  p.  1552. 

(p)  Chevalier  v.  Finnis,  1  Brod. 
&  Bingli.  277  ;  ChamherJain  v. 
Chamberlain,  1  Dowl.  366;  Knight 
V.  De  Blaquiere,  Sau.  &  Sc.  658. 
In  an  action  by  two  executors,  one 
of  whom  is  out  of  the  jurisdiction 
and  the  other  insolvent,  the  de- 
fendant is  not  entitled  to  a  stay 
of  proceedings  until  they  give 
security  for  costs :  Sylcea  v.  Sylces, 
L.  R.  4  C.  P.  645. 

(17)  Soo  ante,  p.  678.  Re  Bhep- 
hard,  43  C.  I).  131.  If  the  wiit  of 
execution  was  issued  in  the  testa- 
tor's lifotinio,  it  might  have  been 
executed  after  his  death :  Ellis  v. 
OrifUh,  16  M.  &  W.  106.  The 
executor    of    a    creditor  who  has 


obtained  a  final  judgment  is  not 
entitled  to  issue  a  bankruptcy 
notice  against  the  judgment  debtor, 
vmless  he  has  obtained  leave  from 
the  Court,  under  Ord.  XLII.  r.  23, 
to  issue  execution  on  the  judg- 
ment. Under  sub-sect.  1  (g)  of 
sect.  4  of  46  &  47  Vict.  c.  52,  Bank- 
ruptcy Act,  1883,  the  creditor  who 
issues  a  bankruptcy  notice  must  be 
in  a  position  to  issue  execution  on 
the  judgment :  Ex  parte  Woodall, 
13  Q.  B.  D.  479,  53  &  54  Vict. 
c.  71,  s.  1,  Banki-uptcy  Act,  1890. 

(r)  17  &  18  Vict.  c.  125. 

(.s)  Holmes  V.  Tutton,  5  E.  &  B. 
65. 

{t)  14  Q.  B.  D.  335.  See  also 
ante,  p.  666,  note  (m). 
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Orel.  XLII.    r.    23,   he   must   first   be   made    a   party   under 

Ord.  XYILr.  4  00- 

If  an  executor  or  administrator  obtained  judgment,  and  tlien  Relief  by 
the  probate  or  letters  of  administration  were  revoked,  the  regular  ^ow  "  '^^''"'^  ' 
mode  for   the   defendant   to   obtain   relief   was   by  an   audita  abolished. 
querela  {x) ;  but  now,  by  Ord.  XLII.  r.  27,  it  is  provided  that 
"no  proceeding  by  «?^f///a  querela  shall  hereafter  be  used;  but 
any  party  against  whom  judgment  has  been  given  may  apply 
to  the  Court  or  a  Judge  for  a  stay  of  execution  or  other  relief 
against  such  judgment,  upon  the  ground  of  facts  which  have 
arisen  too  late  to  be  pleaded ;  and  the  Court  or  Judge  may  give 
such  relief  and  upon  such  terms  as  may  be  just." 

By  stat.  51  and  52  Yict.  c.  43,  s.  95,  "it  shall  be  lawful  for  County  Court 
any  executor  or  administrator  to  sue  and  be  sued  in  the  County  ^^^'  ^^^^• 
Court  in  like  manner  as  if  he  were  a  party  in  his  own  right,  and 
judgment  and  execution  shall  be  such  as  in  the  like  case  would 
be  given  or  issued  in  the  High  Court." 

If  the  holder  of  a  bill  be  dead,  and  the  executor  has  not  yet  Presentment 
proved  the  Will,  it  is  said  that  the  bill  must,  nevertlieless,  be  exchan°ge  by 
presented  for  payment  at  the  regular  time  :  but  it  would  seem  executor. 
that  the  drawer  and  indorsers  would  not  be  discharged,  provided 
presentment  be  made,  and  notice  given  of  the  dishonour,  by  the 
executor  or  administrator,  in  a  reasonable  time  [y) . 

(h)  Be  Clements,  [1901]  1  Q.  B.  whoUy  from  the  Court  of  Probate, 

260.  and  lie  has  none  till  the  letters  of 

{x)  Turner  v.  Davics,  2  Saiind.  administration     are     granted,     he 

148.  probably    would    be    excused    by 

(y)  See  Eoscoe  on  Bills,  147.  impossibility."  The  Bills  of  Ex- 
Mr.  Justice  Byles,  iu  his  book  on  change  Act,  1882,  does  not  dii-ectly 
Bills,  16th  edit.,  Chap.  V.,  p.  63,  deal  with  the  matter,  but  sect.  46 
says:  " If  the  holder  be  dead,  and  provides  that  "delay  in  making 
the  executor  have  not  proved  the  jDresentment  for  payment  is  ex- 
Will,  still  it  seems  that  the  executor  cused  when  the  delay  is  caused  by 
is  bound  to  present  the  bill  when  circumstances  beyond  the  control  of 
presentable,  for  his  title  to  his  the  holder,  and  not  imj)utable  to 
testator's  property  is  derived  ex-  his  default,  misconduct,  or  negli- 
clusively  from  the  Will,  and  vests  gence.  When  the  cause  of  delay 
in  him  from  the  moment  of  the  ceases  to  operate,  presentment 
testator's  death.  But  as  the  title  must  be  made  with  reasonable 
of     an    administrator    is     derived  diligence." 
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CHAPTER  THE  SECOND. 


General 
equitable 
rights  of 
executor,  <!cc. 

Exception. 


Many  rights 
the  executor 
enforces  in 
the  Kume  way 
as  the  de- 
feased would 
have  done. 


OF  KEMEDIES  FOR  EXECUTORS  AND  ADMINISTRATORS  IN 

EQUITY. 

JLHE  executor  or  administrator  is  entitled  to  all  equitable 
rights  and  interests  of  the  deceased  and  can  enforce  them  in  the 
same  way  as  the  deceased. 

The  one  exception  to  this  rule,  which  is  founded  on  the 
maxim  actio  personalis  moritur  cum  persona,  {a),  has  but  little 
application  in  equity  :  for  instance,  it  does  not  prevent  the 
executor  of  a  person  wronged  from  obtaining  an  equitable 
remedy  by  a  mandatory  injunction,  in  order  to  prevent  the 
continuance  of  some  injury  to  the  property  of  a  deceased  person. 
An  executor  can  sustain  an  action  to  have  an  obstruction 
to  light  removed  if  it  affects  land  of  his  testator,  although  his 
right  to  damages  for  the  injury  to  the  real  estate  of  the 
deceased  may  be  barred,  because  the  action  was  not  brought 
within  the  limit  of  time  provided  by  3  &  4  Will.  IV.  c.  42, 
s.  2  (b),  and  where  injury  to  the  dead  man's  estate  is  shown 
the  remedy  is  not  confined  to  injunction,  but  extends  to 
damages  also  (c). 

A  great  many  of  the  equitable  rights  and  interests  of  the 
deceased  the  executor  or  administrator  can  enforce  in  the 
Chancery  Division  by  precisely  the  same  form  of  action  as  the 
deceased  would  employ  if  he  was  living. 

For  instance,  an  action  in  equity  can  be  successfully  main- 
tained to  protect  the  literary  property  of  the  deceased,  as  in 
T/ioiiij)son    V.    Stanhope  {(l),     where     the    executors    of    Lord 


(«)  This  maxim  will  bo  found 
fully  treated  of,  <nitf,  j).  006;  and 
BOO  I 'In  I  lips  V.  Horn  fray,  24  0.  D. 
439;  Re.  Duncan,  [1899]  1  Ch. 
387. 

(/v)  Jojirs  V.  Si7nc8,  43  Cli.  D.  007. 


(c)  For  instances  of  protecting 
trade-marks,  see  Hatchard  v.  Mege, 
18  Q.  B.  D.  771  ;  Oakley  v.  Dalton, 
35  Ch.  D.  700. 

{(l)  Ambl.  734.  See  also  Gra- 
nurd  V.  Uunkiii,  1  Ball  &  B.  207. 
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Chesterfield  obtained  an  injunction  against  Mrs.  Stanhope, 
restraining  her  from  publishing  the  letters  which  had  been 
received  by  her  husband,  the  natural  son  of  Lord  Chesterfield ; 
or  Queemben-y  v.  Shcbbcare  {c),  where  the  representatives  of 
Lord  Clarendon  obtained  an  injunction  to  restrain  the  printing 
of  an  unpublished  copy  of  his  Hhtory  of  the  Rebellion,  which 
had  been  given  by  a  former  representative  of  the  author  to  a 
person  under  whom  the  defendant  claimed,  but  not  with  an 
intention  that  he  should  publish  it. 

It  is  not  proposed  in  this  chapter  to  discuss  such  remedies  as  Scope  of  this 
are  before  mentioned ;  they  are  common  to  all  litigants  in  the 
Chancery  Division,  and  they  do  not  become  exceptional  merely 
because  they  are  adopted  by  executors  or  administrators. 

In  this  chapter  and  in  the  chapter  on  remedies  against  an 
executor  in  equit}'  it  is  only  proposed  to  discuss  those  remedies 
by  or  against  the  executor  or  administrator  which  are  peculiar 
and  exceptional. 

In  the  exceptional  remedies  by  and  against  executors  and  Retainer  and 
administrators  in  equity  hereinafter   mentioned,    questions  of  exce-^tional 
retainer  and  set-off  by  the  executor  or  administrator  frequently  remedies, 
arise,  but  retainer  and  set-off  are  legal  or  statutory  rather  than 
equitable  remedies,  and  are  fully  dealt  with  in  other  parts  of 
this  Work  (/;. 

An  executor  or  administrator,  can  before  an  administration  Right  of 
order,  pay  or  retain  a  statute-barred  debt  [g) ,  or  may  admit  it  to '^'^^^statut ' 
so  as  to  take  it  out  of  the  statute  (A),  but  lie  cannot  revive  it  barred  debt. 
after  decree  (/).     And  the  Court  will  not  order  a  fund  to  be 
paid  out  to  an  executor  or  administrator  who  has  the  legal  title 
to  a  statute-barred  debt  merely  to  enable  him  thereby  to  acquire 
a  right  of  retainer  {k) . 

The  Statute  of  Limitations  may  be  set  up  in  resistance  to  Statute  of 

,.,.  ,  ..  .-,  ,.  -on  1  Limitations. 

an  application  to  continue  the  proceedings,  11  the  executor  or 
administrator  does  not  proceed  within  six  years  after  the  abate- 
ment of  an  action,  provided  there  has  been  no  judgment;  for 
the  Statute  of  Limitations  cannot  be  applied  to  a  judgment  (/). 

(e)  2  Eden,  329.  (i)  PhUlips  v.  PhUlips,  32  Beav. 

(/)  Ante,  p.  785  and  p.  1519.  26. 

{(])  Stahhchmidt  v.  Lett,  1  Sm.  &  {k)  Per  Stirling,  J.,  in  Trevor  v. 

G-.  415;  mU  V.  Walker,  4  K.  &  J.  Hutchimjs,  [1896]  1  Ch.  844. 
166.  (/)  IloUingshead's       Case,     1    P. 

{h)  Moodie  v.  Baniuster,  4  Drew.  Wms.  742  ;    Mitf.  PL  272,  273,  4th 

432  ;  Blair  v.  Nugent,  3  J.  &Lat.  673.  edit. 
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If  an  executor  or  administrator,  trustee  for  au  iufaut,  neglects 

to  sue  within  six  years,  the  Statute  of  Limitations  binds  the 

infant  [m). 

In  the  case  of      An  administrator  claiming  the  estate  or  interest  in  lands  of 

trator  time       the  deceased  person  of   whose  chattels  he  has  been  appointed 

runs  from  the  administrator,  is  to  be  deemed  to  claim  as  if  there  had  been  no 

death,  not  ,  _  ' 

from  grant  of  interval  of  time  between  the  death  of  the  deceased  person  and 
ministration'  ^^^^  grant  of  the  letters  of  administration  (w).  The  effect  of 
this  is,  that  time  for  the  purpose  of  the  Statute  of  Limitations 
commences  to  run,  as  against  an  administrator  claiming  a 
chattel  interest  in  land,  from  the  date  of  the  death  of  the 
intestate  and  not  from  the  date  of  the  grant  of  administra- 
tion (o).  And  since  the  passing  of  the  Land  Transfer  Act, 
.1897,  the  same  rule  would  seem  to  apply  as  against  an  adminis- 
trator claiming  a  freehold  interest  in  land  vested  in  him  under 
that  Act. 


Restraining 
proceedings 
in  foreign 
Courts  by 
injunction. 


Stay  of  pro- 
ceedings after 
administra- 
tion order. 


The  Chancery  Division  has  power  to  restrain  proceedings  in 
a  foreign  Court  against  an  executor  or  administrator  by  persons 
within  the  jurisdiction  {p)  by  the  exercise  of  jurisdiction  in 
jjcrsonani  against  such  persons.  It  will  do  so  where  proceedings 
are  improperly  or  vexatiously  instituted  or  prosecuted  in  the 
foreign  Court  to  determine  questions  which  ought  to  be  adjudi- 
cated upon  in  this  country  (q). 

This  jurisdiction  can  be  exercised  whether  an  administration 
order  has  or  has  not  been  made  (r) . 

Proceedings  in  a  foreign  Court  will  not  be  restrained  on  the 
ground  of  mere  hardship  or  inconvenience  (.s). 

The  staying  of  actions  against  an  executor  or  administrator, 
after  an  administration  order  has  been  made,  will  be  found  dealt 
with  in  a  subsequent  chapter  {f). 


(m)  Wych  V.  East  India  Com- 
pamj,  3  P.  Wms.  309. 

(//)  3  &  4  WiU.  IV.  c.  27,  s.  6. 

(o)  Me  Williams,  34  Ch.  D.  558; 
lie  Bonsor  and  Bmitli's  Contract,  34 
Ch.  D.  5G0,  note. 

( p)  The  Court  lias  no  such  juris- 
diction if  the  persons  sought  to  be 
restrained  ai'e  not  within  the  juris- 
diction :  Re  Boyse,  15  Ch.  D.  591. 

{q)  Carron  Iron  Co,  v.  Maclaren, 
5  II.  L.  C.  41G  ;   Lord  Porlariivcjton 


V.  Soulhy,  3  M.  &  K.  104;  Venning 
V.  Lloyd,  1  D.  F.  &  J.  193 ;  il/c- 
Henry  v.  Lewis,  22  Ch.  D.  397 ; 
Htjam  V.  Helm,  24  Ch.  D.  531. 

(r)  Buslihy  v.  Munday,  5  Madd. 
297;  Baillie  v.  Baillie,  L.  E.  5 
Eq.  175  ;  Bunhury  v.  Bunhury,  1 
Beav.  336 ;  Cord  v.  Cord,  33  Beav. 
314. 

(s)  Fletcher  v.  Bodgers,  27  W.  E. 
96.  Although  judgment  has  been 
given  in  the  foreign  Court. 

(t)  See  post,  p.  1642  et  seq. 
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Where  tlie  executor,  in  an  action  at  law  against  liim  by  a 
creditor  of  the  deceased,  had  pleaded  according  to  the  truth  of 
the  case,  he  was  always  held  entitled,  when  the  assets  were 
taken  from  him  and  administered  by  the  Coiu-t  of  Equity,  to  all 
the  protection  which  that  Court  could  give  him  against  any 
personal  liability  in  respect  of  the  judgment  at  law  {u). 

But  with  respect  to  restraining  a  creditor  from  proceeding, 
after  a  decree  for  administration,  upon  a  verdict  or  judgment 
recovered  by  him  against  an  executor  or  administrator,  the 
following  distinction  was  taken  by  Lord  Eldon,  in  Brook  v. 
Skinner  (x)  :  That  if  the  plaintiff  at  law  had  recovered  judgment 
de  bonis  testaforis,  the  Court  would  restrain  the  creditor  from 
taking  execution  on  such  judgment ;  and  that  if  he  had  re- 
covered de  bonis  propriis,  the  Court  would  not  restrain  the 
execution.  So,  in  Clarke  v.  Ormonde  (_y),his  Lordship  said,  that 
if  a  creditor  has  obtained  judgment  by  which  the  executor  is 
personally  liable,  de  bonis  propriis,  the  Court  had  nothing  to  do 
with  it ;  but  if  a  judgment  de  bonis  testaforis,  it  certainly  would 
be  a  case  for  an  injunction.  That  is,  that  the  Court  would 
interfere  to  protect  the  assets,  but  not  to  protect  the  executor 
against  any  liability  to  which  he  might  have  personally  sub- 
jected himself.  And,  in  Drewry  v.  Thacker  {z),  his  Lordship 
intimated  his  opinion,  that  there  was  no  instance  in  the  history 
of  the  Court  of  Chancery,  where,  after  a  judgment  at  law  de 
bonis  testatoris,  et  si  non,  de  bonis  propriis  of  an  executor,  and 
execution  issued,  the  proceedings  at  law  had  been  restrained,  on 
a  decree  subsequently  obtained  for  administration  of  the  assets. 
But,  in  Lord  v.  Wormleighton  (a),  the  executor  pleaded,  to  an 
action  by  a  creditor,  noji  assumpsit,  a  set-off,  and  plene  adminis- 
travit,  and  the  verdict  was  against  him  on  all  these  pleas :  And, 
on  a  decree  for  the  administration  of  the  estate  having  been 
pronounced  pending  the  action.  Lord  Eldon  granted  an  injunc- 
tion against  the  creditor,  with  a  direction  that  the  executor 
should  pay  the  costs  at  law,  including  the  costs  of  the  trial  : 
And  his  Lordship  observed,  that  the  case  had  been  argued  as  if 
it  was  the  case  of  a  judgment  de  bonis  testatoris,  et  si  non,  de 
bonis  propriis  :  but  that,  in  fact,  it  was  a  judgment  for  the 


(m)  Oaiint    V.    Tatjlor,  2    Hare,           (z)  .3  Swanst.  542,  543,  547,  548. 

413.  See    also     Tvrrcwest  v.    Fiatherhy, 

{x)  5  Meriv.  481,  note.  2  Mer.  480. 

{y)  Jacob,  124.  (a)  Jacob,  148. 
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Eight  of 
executor  or 
administrator 
to  sue  before 
probate  or 
letters  of  ad- 
ministration. 


Evidence  of 
death  of 
testator. 


Right  of 
executor  or 


damages  de  bonis  testa  ton's,  and  for  the  costs  only  dc  bonis 
propriis. 

In  the  modern  case  of  Ether idge  v.  Wormsley  (b) ,  a  creditor 
had  previously  to  any  administration  decree,  obtained  judgment 
in  a  County  Court  against  the  defendant,  a  sole  executrix. 
Pearson,  J.,  refused  to  restrain  the  creditor  from  pursuing  his 
remedy  in  the  County  Court  against  the  executrix  personally, 
but  ordered  payment  to  the  creditor  by  the  receiver  of  the  estate, 
without  prejudice  to  the  question  whether  the  executrix  should 
be  allowed  the  payment. 

One  executor  or  administrator  can  in  equity  bring  an  action 
against  another  (c) . 

An  executor  or  administrator  (r/)  can  in  equity  as  at  law  sue 
before  grant  to  him  of  probate,  or  letters  of  administration,  but 
he  must  obtain  a  grant  of  probate  or  letters  of  administration 
before  the  hearing  (e).  In  the  same  way  an  executor  of  a 
creditor  of  a  company  can  present  a  winding-up  petition  before 
obtaining  probate.  And  it  would  seem  to  be  unnecessary 
for  an  executor  to  allege  in  his  pleading  that  a  valid  grant  of 
probate  has  been  made  to  him  (/) . 

In  an  old  case  {g) ,  it  was  held  that  production  by  a  plaintiff, 
suing  as  administrator  to  A.,  of  the  letters  of  administration, 
was  not  prima  facie  evidence  of  A.'s  death  (//),  but  at  the 
hearing,  liberty  was  given  to  the  plaintiff  to  exhibit  interro- 
gatories to  prove  the  death,  and  the  cause  permitted  to  stand 
over  for  that  purpose  (/) . 

An  action  commenced  by  the  dead  man  can  be  continued  by 


(h)  29  Ch.  D.  557. 

(c)  Allen  V.  Storij,  Toth.  150; 
Feake  v.  Ledger,  8  Hare,  313.  See 
the  American  case  of  BeaJl  v.  ^«7- 
//ar?/,  1  Maryland,  186;  54 American 
Decisions,  649. 

(ri)  Iliimj'tircys  v.  IlmnphrcTjs, 
3  P.  Wms.  350. 

(e)  See  ante,  pp.  225,  226. 

(/)  J{r,  Masonic  and  Oentral  Life 
Assurance  Co.,  32  Ch.  D.  373,  ante, 
p.  226.  The  old  practice  was  to 
allege  that  pn^Lato  had  boon 
granted  or  lutt(,'r.s  (jf  administraticni 
taken  out;  J/iiiii/i/in  //■■^  \.  I  iKjIciloti, 
1  1*.  Wms.  75;j,  mile,  p.  22.n 


{g)  Moons  v.  L)e  Bernales,  1  Euss. 
Chanc.  Cas.  301. 

(Ji)  See  ante,  p.  440. 

(?)  See  Hoody.  Pimm,  4  Sim.  101. 
Where  money  was  ordered  to  be 
paid  to  A.  or  his  representatives, 
the  mere  production  of  the  probate 
was  not  formerly  sufficient  to  enable 
the  representative  to  obtain  pay- 
ment ;  proof  of  the  deatb  was 
required,  and  that  the  testator  was 
the  party  in  the  cause  :  Clayton  v. 
Gresham,  10  Ves.  289.  Now, 
however,  it  appears  that  the  pro- 
duction of  the  probate  is  sufiBcient : 
])an.  Ch.  Pr.  7th  edit.  637. 
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his  executor  or  administrator,  if  the  interest  survives,  on  obtain-  administrator 

to  continue 

mg  an  order  for  that  purpose  {k).  an  action. 

An  action  commenced  by  co-executors  does  not  abate  by  the  Effe^^t  of 

,,„  „,  ,1  11  pi'-i  J  •  death  of  one 

death  of  one  of   them,  as  the  whole  of  his  interest  survives  of  several 

to  the  others,  nor  is   any  order  to  continue  the  proceedings  P^'^g^^g^^^Q^.g 
necessary  (/). 

Where  there  are  several  executors,  they  should  all  sue,  though  Parties  to  an 

'         •'  action  by 

one  of  them  is  an  infant  {m).  If  only  one  of  several  executors  executors. 
has  proved,  he  may  sue  alone  without  making  the  other  execu- 
tors parties,  although  they  may  not  have  renounced  {n),  unless 
they  have  acted  (o).  Where  one  of  two  or  more  executors 
refuses  to  join  as  a  plaintiff,  the  other  or  others  can  still  bring 
the  action,  making  the  executor  who  refuses  to  join  a 
defendant  {j)). 

Any  executor,  administrator  or  trustee  entitled  thereto  may 
have  a  judgment  or  order  against  any  one  legatee,  next  of  kin, 
or  cestui  que  trust,  for  the  administration  of  the  estate  or  the 
execution  of  the  trusts  (q) . 

An  executor  or  administrator  is  not  allowed  to  sue  or  defend  Executor 

cannot  sue  or 

as  a  pauper,  "  because  the  indulgence  intended  poor  persons  not  defend  in 
of  ability  to  sue  for  their  rights  in  forma  pauperis  only  extends  Mmd pauperis. 
to  persons  suing  in  theii-  own  rights,  and  not  as  executor  or 
administrator"  (r). 

The  ordinary  method  of  invoking  the  aid  of  the  Chancery  Writ  or 
Division  is  by  writ  of  summons ;  in  some  cases  a  special  mode  summons!" 
of  procedure  by  originating  summons,  motion,  or  petition 
applies,  but  in  all  cases  to  which  such  special  procedure  does  not 
apply,  proceedings  can  only  be  commenced  by  writ.  An 
originating  summons  is  by  far  the  most  important  form  of 
special  procedure.  It  is  only  in  cases  specially  defined  by 
statute  or  the  Eules  of  Court  that  the  Court  can  exercise  juris- 
diction on  an  application  by  originating  summons  (.s). 

(A)  E.  S.  C.  1883,  Ord.  XVII.  11  CD.  121.     See  also  Ord.  LV. 

(/)  Toller,  497.  r.  5  (h). 

[m)  16  Vin.  Abr.  251,  tit.  Parties  {q)  Ord.   XYI.  r.  38.      See  also 

(B.),  pi.  20.  Ord.  XVI.  rr.  8,  9,  32,  40,  46,  and 

{)})  Bavies  v.  Williams,  1  Sira.  5;  Ord.  LA^.  r.  3. 
Dan.  Ch.   Pr.   7tli  edit.   203,    204  ;  (r)  Paradice  v.  Shepjxird,  1  Dick, 

and  see  ante,  p.  726.  136;  Beames  on  Costs,  78;   Oldjickl 

(o)   Vickers  v.  Bell,  4  De  G.  J.  &  v.    Cohhett,     1    PliH.    Ch.    0.    613  ; 

S.  274;  and  see  ante,  p.  1515.  Foivler  v.  Davies,  16  Sim.  182.    See 

(2))  See  Ord.  XVI.  r.   11  ;    and  Bayly  v.  Bayly,  11  Beav.  256. 
cf.  Luke  V.  South  Kensinyton  Hotel,  {■■^)  For  other  methods  for  ohtain- 

W.K. vol,.   II.  6  G 
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Difference 

between 

proceedings 

commenced 

ty  writ  and 

originating 

siimmons. 

Costs  of 
proceedings 
"wrongly 
commenced. 


Why  a 
summons  is 
preferable  in 
case  of  doubt. 


Matters  of 

p|)f;cial 

difficulty. 


The  cliief  difference  between  proceedings  commenced  by  writ 
and  originating  summons  is,  that  the  proceedings  in  the  former 
case  are  in  Court,  and  there  are  usually  pleadings  delivered  by 
the  parties ;  in  the  latter  ease  the  proceedings  are  in  chambers, 
without  pleadings. 

In  all  cases  where  proceedings  can  be  commenced  by  origi- 
nating summons  they  can  also  be  commenced  by  writ  of 
summons ;  but  if  proceedings  are  commenced  by  writ  of 
summons,  which  ought  to  be  commenced  by  originating 
summons,  the  extra  costs  incurred  are  usually  thrown  upon  the 

plaintiff  (0- 

If  there  be  any  real  doubt  as  to  whether  proceedings  should 
be  commenced  by  originating  summons  or  by  writ,  the  pre- 
ference should  be  given  to  originating  summons,  as,  should  the 
procedure  ultimately  turn  out  to  be  wrong,  the  Court  will 
usually  give  the  executor  or  administrator  issuing  the  summons 
his  costs  out  of  the  estate,  where  a  mistake  has  bond  fide  been 
made.  Where  an  originating  summons  had,  in  the  first  instance, 
been  taken  out  and  dismissed  on  the  ground  of  want  of  juris- 
diction, North,  J.,  on  a  subsequent  application  by  petition  to 
deal  with  the  same  fund,  allowed  the  costs  of  the  summons, 
because  it  had  been  issued  in  the  reasonable  expectation  that  the 
order  could  be  made  in  chambers,  and  it  was  a  meritorious 
application  (»). 

The  difficulty  or  importance  of  the  question  involved  is  no 
reason  for  refusing  to  deal  with  it  on  originating  summons,  but 
in  matters  of  special  difiiculty,  or  where  questions  of  large 
amount  are  involved,  the  Court  usually  looks  with  indulgence  on 
proceedings  commenced  by  writ  {x). 


ing  tho  advico  and  direction  of  tlie 
Court,  see^^os^,  p.  lo()(). 

{t)  In  many  cases  the  costs  of 
proceeding  by  writ  are  actually 
less  than  tho  costs  of  proceeding 
by  summons  would  have  been. 
As  many  orders  can  only  bo  made 
by  tho  Judge  personally  (bco 
Ord.  LV.  IT.  15  and  15a),  and  as 
most  iiniK-irfaiit  matters  arc  ad- 
jouriiiil  to  liiiii,  both  time  and 
oxponsn  can  often  bo  paved  by 
prncfcd ing  T)y  writ,  and  the  Judge 


can,  and  will,  upon  application  by 
motion,  and  with  the  consent  of 
the  parties,  at  once  make  the  order 
required. 

{u)  Re  JdlanVs  Trusts,  W.  N. 
(1888),  p.  42.  The  Judge  usually 
allows  the  costs  where  there  is 
room  for  doubt  as  to  the  jurisdic- 
tion on  summons,  and  a  mistake 
has  been  made  hoita  fide. 

(.t)  See  hereon  Bond  v.  Walford, 
54  L.  T.  N.  S.  672. 


Ch.  ir.J  Admimstrafors  in  Equity.  ^543 

In  an  administration  action  tlie  writ  and  pleadings  must  be  Heading  of 

writ   &c.   in 

entitled,   "  In  the  matter  of   the   estate   of   A.    B.,    deceased,  an  admin'is- 
Between,"  &c.  (//).    An  originatiag  summons  for  the  determina-  tration  action, 
tion  of  a  question  arising  in  the  administration  of  an  estate  tration 
must  be  entitled  in  the  same  way  [z) .  siimmons. 

The  Court  can  make  an  order  for  general  administration  of 
tlie  personal  and  real  estate  of  a  deceased  person  on  originating 
summons  (a). 

The  rules  giving  special  remedies  to  executors  and  adminis- 
trators by  originating  summons  are  rules  3,  4  and  4a  of  Ord.  LY, 
of  the  Rules  of  the  Supreme  Court. 

Eule  3  of  Ord.  LV.  is  as  follows :  "  The  executors  or 
administrators  of  a  deceased  person,  or  any  of  them,  and  any 
person  claiming  to  be  interested  in  the  relief  sought  as  a 
creditor,  devisee,  legatee,  next  of  kin,  or  heir-at-law  or  customary 
heir  of  a  deceased  person,  or  as  cesfui  que  trust  under  the  trust 
of  any  deed  or  instrument,  or  as  claiming  by  assignment  or 
otherwise  under  any  such  creditor  or  other  person  as  aforesaid, 
may  take  out,  as  of  course,  an  originating  summons  returnable 
in  the  chambers  of  a  judge  of  the  Chancery  Division  for  such 
relief  of  the  nature  or  kind  following,  as  may  by  the  summons 
be  specified  and  as  the  circumstances  of  the  case  require,  (that  is 
to  say)  the  determination,  without  an  administration  of  the 
estate  or  trust,  of  any  of  the  following  questions  or  matters  : — 

"  (a)  Any  question  affecting  the  rights  or  interests  of  the  Questions 

T    .      .  ,      ,  T,  -,      •  1         ,  ,    which  can  be 

person  claiming  to  be  creditor,  devisee,  legatee,  next  determiued  on 
of  kin,  or  heir-at-law,  or  cestui  que  trust ;  ongiDatiug 

p  ■,.  1         ,  summons. 

"  (b)  The  ascertainment  of  any  class  of  creditors,  legatees, 

devisees,  next  of  kin,  or  others ; 
"  (c)  The   furnishing   of    any    particular    accounts    by   the 

executors    or    administrators     or    trustees,    and    the 

vouching  (when  necessary)  of  such  accounts ; 
"  (d)  The  payment  into  Court  of  any  money  in  the  hands  of 

the  executors  or  administrators  or  trustees  {b)  ; 

(?/)   Annual    Practice,    1904,    p.      j)Ost,  p.  1544.     An  order  cannot  be 

1083.  made     to     serve     an     originating 

f  \  a      m  n      e  rn- n        e      •   ■  sumnions  out  of  tlio  jurisdiction  : 

(z)  See  Table  of  Titles  of  origin-  ^    ^     „  , ,         ^  ^    ,\„ 

,>  ^  ,  ,.,?  Be  Busfieia,  32  C.  D.  123. 

ating    summonses     and     petitions  ,  ^  4  .-,    ,        ^ 

issued   out  of  the   Central   Office,  ^')  J*  .^PP^'^^'^  ^^f  "f^'  ""''J"'^ 

and  E.  S.  C.  Aug.  1894,  Ord.  LIY.  ^f''^^^^  ^^  ^^^  ^^°f ^  "    exectitors, 

,   ,         -r-   -ri  1  admmistrators,  or  trustees  will   be 

r.  46,  and  App.  K.  iorm  lA.  ,       -,  ,    ,         •  i  •   -     n       j.       i 

'■'^  ordered  to  be  paid  into  Coui-t  under 

(a)  R.  S.  C.  1883,  Ord.  LV.  r.  4,       tbis  rule.     See  jw-st.  p.  1616. 
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originating 
summons. 


"  (e)  Directing  the  executors  or  administrators  or  trustees 
to  do,  or  abstain  from  doing,  any  particular  act  in 
their  character  as  such  executors  or  administrators  or 
trustees  {c)  ; 

"  (f)  The  approval  of  any  sale,  purchase,  compromise,  or 
other  transaction  {d)  ; 

"  (g)  The  determination  of  any  question  arising  in  the 
administration  of  the  estate  or  trust  (^')." 

Under  rule  4  of  Ord.  LV.  "  Any  of  the  persons  named  in 
the  last  preceding  rule  may,  in  like  manner,  apply  for  and 
obtain  an  order  for — 

"  (a)  The  administration  of  the  personal  estate  of  the 
deceased : 

"  (b)  The  administration  of  the  real  estate  of  the  deceased : 

"  (c)   The  administration  of  the  trust." 

Under  rule  4a  of  Ord.  LV.  (E.  S.  C.  Oct.  1899),  "  If  for  the 
purposes  of  the  Land  Transfer  Act,  1897,  it  is  desirable  to 
ascertain  the  heir-at-law  or  any  devisee  or  legatee  of  the  person 
who  has  died,  having  real  estate  vested  in  him  within  the 
meaning  of  that  Act,  the  same  may  be  ascertained  and  all 
necessary  dii-ections  with  regard  to  carrying  out  the  provisions 
of  that  Act  may  be  given  on  any  originating  summons  taken 
out  under  rules  3  and  4  of  this  Order." 

Under  rule  5  of  Ord.  LY.  "  The  persons  to  be  served  with 
the  summons  under  the  last  two  preceding  rules  (/)  in  the  first 
instance  shall  be  the  following;   (that  is  to  say) — 


(r)  Tho  act  must  be  something 
within  their  trust  :  Suffolk  y. 
Lawrence,  32  W.  E.  899. 

(d)  The  Court  cannot  order  a  sale 
under  this  rule.  It  can  only  approve 
one  as  to  which  tho  trustees  have  a 
discretion.  Tho  ( 'ourt  has,  however, 
power  to  order  a  sale  where  neces- 
sary or  expedient  for  the  purposes 
of  tho  action  before  it,  under 
Ord.  LI.  r.  1  :  Rr  Rohiiison,  31 
C.  D.  247.  Sei;  on  this  rule 
J{e  Ihnwhold,  27  C.  I).  o03, 
■wlier(!  tnistcoH  wore  authorized  to 
advance  to  tho  tenant  for  lifn  part 
of  the  personal  estate  for  the  pur- 


pose of  stocking  and  cultivating  a 
farm  forming  part  of  the  settled 
real  estate. 

(f)  Under  this  rule  only  those 
questions  can  be  determined  which 
before  the  existence  of  the  rule 
could  have  been  determined  under 
a  judgment  for  the  administration 
of  an  estate  or  the  execution  of  a 
trust :  Ee  William  Davies,  38  C.  D. 
210.  This  subject  will  be  found 
further  treated  of  in  the  subsequent 
chapter  dealing  with  the  remedies 
against  executors  and  administrators 
in  equity. 

(/)  Er.  3and-l  of  Ord.  LV. 
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"  A.  Where  the  summons  is  taken  out  by  an  executor  or 
administrator  or  trustee ; 

"  (a)  For   the   determination   of   any   question,   under  sub- 
sections (a)  (e)  (f)  or  (g)  of  rule  3,  the  persons,  or  one 
of  the  persons,  whose  rights  or  interests  are  sought  to 
be  affected : 
"  (b)  For   the   determination   of   any  question,  under   sub- 
section (b)  of  rule  3,  any  member,  or  alleged  member 
of  the  class  : 
"  (c)  For  the   determination    of   any   question,   under   sub- 
section (c)  of  rule  3,  any  person  interested  in  taking 
such  accounts  : 
"  (d)  For  the   determination   of   any   question,   under  sub- 
section (d)  of  rule  3,  any  person  interested  in  such 
money : 
"  (e)  For  relief  under  sub-section  (a)  of  rule  4,  the  residuary 

legatees,  or  next  of  kin,  or  some  of  them  : 
"  (f )  For  relief  under  sub-section  (b)  of  rule  4,  the  residuary 

devisees,  or  heirs,  or  some  of  them  : 
"  (g)  For  relief  under  sub-section  (c)  of  rule  4,  the  eestiiis  que 

tnisf  or  some  of  them  : 
"  (h)  If  there  are  more  than  one  executor  or  administrator 
or  trustee,  and  they  do  not  all  concur  in  taking  out 
the  summons,  those  who  do  not  concur : 
"  B.  "Where  the  summons  is  taken  out  by  any  person  other 
than  the  executors,  administrators  or  trustees,  the  said  executors, 
administrators  or  trustees." 

Ord.  XVI.  contains  the  following  rules  relating  to  procedure 
in  administration  proceedings  : — 

E/ule  8.  "  Trustees,  executors,  and   administrators   may   sue  Trustees, 
and  be  sued  on  behalf  of  or  as  representing  the  property  or  estate  &^^°may^8ue 
of  which  they  are  trustees  or  representatives,   without  joining  and  be  sued 
any  of  the  persons  beneficially  interested  in  the  trust  or  estate,  ino-  estate. 
and  shall  be  considered  as  representing  such  persons ;  but  the 
Court  or  a  Judge  may,  at  any  stage  of  the  proceedings,  order 
any  of  such  persons  to  be  made  parties,  either  in  addition  to  or 
in  lieu  of  the  previous  existing  parties  (g) . 

9. —  (a).  "Where  in  proceedings  concerning  a  trust  a  com-  Power  to 
promise  is  proposed  and  some  of  the  persons  interested  in  the 

compromise  are  not  parties  in  the  proceedings,  but  there  are  absence  of 

ID'  some  of  the 

other  persons  in  the  same  interest  before  the  Court  and  assenting  persons 

interested . 
{g)  See  post,  p.  1654. 


approve  com- 
promise in 
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Power  to 
appoint  per- 
son to  repre- 
Fenthf-ir, 
next  of  kin, 
class,  in 
other  cases. 


Any  residuary 
leg'atoe  or 
next  of  kin 
may  ol)t;iin 
order  for 
adiriiriistra- 
tiori  without 
Hcrvitijf  otlier 
Lenefioiaries : 
K(j  h.'j^ateo 
interested  in 


to  the  comi:)romIse,  the  Court  or  Judge,  if  satisfied  that  the 
compromise  will  be  for  the  benefit  of  the  absent  persons,  and 
that  to  require  service  on  such  persons  would  cause  unreasonable 
expense  or  delay,  may  approve  the  compromise  and  order  that 
the  same  shall  be  binding  on  the  absent  persons,  and  they  shall  be 
bound  accordingly,  except  where  the  order  has  been  obtained  by 
fraud  or  non- disclosure  of  material  facts  (//). 

32. — (a).  "  In  any  case  in  which  the  right  of  an  heir-at-law, 
customary  heir,  or  the  next  of  kin  or  a  class,  shall  depend  upon 
the  construction  which  the  Court  or  a  Judge  may  put  upon  an 
instrument,  and  it  shall  not  be  known  or  shall  be  difficult  to 
ascertain  who  is  or  are  such  heir-at-law,  customary  heir,  or  next 
of  kin  or  class,  and  the  Court  or  Judge  shall  consider  that  in 
order  to  save  exjoense,  or  for  some  other  reason,  it  will  be  con- 
venient to  have  the  cjuestions  of  construction  determined  before 
such  heir-at-law,  customary  heir,  next  of  kin,  or  class,  shall  have 
been  ascertained  by  means  of  enquiry  or  otherwise,  the  Court  or 
Judge  may  appoint  some  one  or  more  persons  to  represent  such 
heir-at-law,  customary  heir,  next  of  kin,  or  class,  and  the  judg- 
ment of  the  Court  or  Judge  in  the  presence  of  such  persons  shall 
be  binding  upon  the  heir-at-law,  customary  heir,  next  of  kin  or 
class  so  represented. 

(b).  "In  any  other  case  in  which  an  heir-at-law,  or  cus- 
tomary heir,  or  any  next  of  kin  or  a  class  shall  be  interested 
in  any  proceedings,  the  Court  or  Judge  may,  if,  having  regard 
to  the  nature  and  extent  of  the  interest  of  such  persons  or  any 
of  them,  it  shall  appear  exj)edient  on  account  of  the  difiiculty  of 
ascertaining  such  j^ersons,  or  in  order  to  save  expense,  appoint 
one  or  more  persons  to  represent  such  heir,  or  to  represent  all  or 
any  of  such  next  of  kin  or  class,  and  the  judgment  or  order  of 
the  Court  or  Judge  in  the  presence  of  the  persons  so  appointed 
shall  be  binding  upon  the  persons  so  represented  (/). 

33.  "Any  residuary  legatee  or  next  of  kin  entitled  to  a 
judgment  or  order  for  the  administration  of  the  personal  estate 
of  a  deceased  person,  may  have  the  same  without  serving  the 
remaining  residuary  legatees  or  next  of  kin. 

34.  "  Any  legatee  interested  in  a  legacy  charged  on  real 
estate,  and  any  person  interested  in  the  proceeds  of  real  estate 
directed  to  bo  sold,  and  who  may  bo  entitled  to  a  judgment  or 


(//)  S.I.!  Ord.  XVJ.  r.  !),  y.o.4, 
p.  Uj.j.'i,  UH  to  ono  or  iiioro  jjersons 
hWuv^   and   boiiig   siiod   on    behalf 


of    all    persons    having  the   same 
interest. 

(t)  See  also  j90i^,  p.  1654. 
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order  for  the  administration  of  the  estate  of  a  deceased  person,  realTy 
may  have  the  same  without  serving  any  other  legatee  or  person 
interested  in  the  proceeds  of  the  estate. 

'35.  "  Any  residuary  devisee  or  heir  entitled  to  the  like  judg-  ^o  refciduary 
ment  or  order,  may  have  the  same  without  serving  any  co-  heir: 
residuary  devisee  or  co-heir. 

38.  "  Any  executor,  administrator,  or  trustee  entitled  thereto  So  executor, 
may  have  a  judgment  or  order  against  any  one  legatee,  next  of  toi^oi-^-Tstee 
kin,  or  cestui  que  trust  for  the  administration  of  the  estate  or  the  may  obtain 

execution  of  the  trusts.  ministration 

39.  "  The  Court  or  a  Judge  may  requii-e  any  person  to  be  against  any 
made  a  party  to  any  action  or  proceeding,  and  may  give  the  ficiary. 
conduct  of  the  action  or  proceeding  to  such  person  as  he  may  ■^^^E^  may 

,  .  .      ,  ,       require  any 

think  fit,  and  may  make  such  order  m  any  particular  case  as  he  person  to  be 
may  think  just  for  placing  the  defendant  on  the  record  on  the  ^'^f^nay th^ 
same    footing   in    regard   to    costs    as   other   parties   having  a  conduct  of 
common  interest  with  him  in  the  matters  in  question.  'j^uy  person. 

40.  "Wherever,  in  any  action  for  the  administration  of  the  Notice  of 
estate  of  a  deceased  person  or  the  execution  of  the  trusts  of  any  j^"  .^^rved 
deed  or  instrument,  or  for  the  partition  or  sale  of  any  heredita-  on  certain 
ments,  a  judgment  or  an  order  has  been  pronounced  or  made — 

"  (a)  Under  Order  XV. ; 

''  (b)  Under  Order  XXXIII. ; 

"  (c)  Affecting  the  rights  or  interests  of  persons  not  parties 
to  the  action  ; 
the  Court  or  Judge  may  direct  that  any  persons  interested  in 
the  estate  or  under  the  trust  or  in  the  hereditaments,  shall  be 
served  with  notice  of  the  judgment  or  order ;  and  after  such  effect  of 
notice  such  persons  shall  be  bound  by  the  proceedings,  in  the 
same  manner  as  if  they  had  originally  been  made  parties,  and 
shall  be  at  liberty  to  attend  the  proceedings  under  the  judg- 
ment or  order.  Any  person  so  served  may,  within  one  month 
after  such  service,  apply  to  the  Court  or  Judge  to  discharge, 
vary,  or  add  to  the  judgment  or  order. 

41.  "It  shall  not  be  necessary  for  any  person  served  with  Order  for 

.  -.  TPTij       liberty  to 

notice  01  any  judgment  or  order  to  obtain  an  order  lor  liberty  attend  not 
to  attend  the  proceedings  under  such  judgment  or  order,  but  i^ecessary; 
such  person   shall  be   at  liberty  to  attend  proceedings   upon 
enterinsr   an   appearance   in   the    Central   Office   in   the    same  appearance  to 

,  .  .  .  T    p       1      j_    '"^  entered. 

manner,  and  subject  to  the  same  provisions,  as  a   defendant 
entering  an  appearance. 

46.  "  If  in  any  cause  or  matter,  or  other  proceeding,  it  shall  ^^  ^^^'^  ^'^ 
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appear  to  tlie  Court  or  a  Judge  that  any  deceased  person  who 
was  interested  in  the  matter  in  question  has  no  legal  personal 
representative,  the  Court  or  Judge  may  proceed  in  the  absence 
of  any  person  representing  the  estate  of  the  deceased  person, 
and  may  appoint  some  person  to  represent  his  estate  for  all  the 
purposes  of  the  cause,  matter,  or  other  proceeding  on  such 
notice  to  such  persons  (if  any)  as  the  Comi  or  Judge  shall 
think  fit,  either  specially  or  generally  by  public  advertisement, 
and  the  order  so  made,  and  any  order  consequent  thereon,  shall 
bind  the  estate  of  the  deceased  person  in  the  same  manner  in 
every  respect  as  if  a  duly  constituted  legal  personal  representa- 
tive of  the  deceased  had  been  a  party  to  the  cause,  matter,  or 
proceeding  (^•) , 

47.  "  In  any  cause  or  matter  for  the  administration  of  the 
estate  of  a  deceased  person,  no  party  other  than  the  executor  or 
administrator  shall,  unless  by  leave  of  the  Com't  or  a  Judge,  be 
entitled  to  appear  either  in  Court  or  in  Chambers  on  the  claim 
of  any  person  not  a  party  to  the  cause  or  matter  against  the 
estate  of  the  deceased  person  in  respect  of  any  debt  or  liability. 
The  Court  or  a  Judge  may  direct  or  give  liberty  to  any  other 
party  to  the  cause  or  matter  to  appear,  either  in  addition  to  or 
in  the  place  of  the  executor  or  administrator,  upon  such  terms 
as  to  costs  or  otherwise  as  they  or  he  shall  think  fit." 

Under  rule  6  of  Ord.  LY.,  "  The  Court  or  a  Judge  may 
direct  such  other  persons  to  be  served  with  the  summons  as  they 
or  he  may  think  fit." 

In  a  case  where  it  was  necessary  to  determine  on  the  con- 
struction of  a  Will  whether  the  members  of  a  class  took  ^jer 
capita  or  per  di)pes,  but  where,  as  the  members  of  the  class  were 
known,  the  Court  could  not  appoint  the  persons  before  it  to 
represent  the  class  under  Ord.  XVI.  r.  32,  it  was  held  that  the 
proper  course  to  adopt  was  to  serve  the  executors  first,  and  then 
apply  in  chambers,  to  have  it  ascertained  who  were  the  parties 
interested,  ami  wlio  ought  to  be  served  (/). 

Tlio  above  rules  give  an  executor  or  administrator  a  cheap 
and  speedy  motliod  of  getting  the  assistance  and  dii-ections  oi 
tlio  Court,  and  lie  is  of  course  protected  where  he  acts  under  an 
order  so  obtained.  In  all  eases  to  which  the  rules  apply,  the 
executor  or  administrator,  where  there  is  any  doubt  or  ditficulty, 
should  issue   an   originating   summons   and   have   the  matter 


(/,•)  Ah  to  r.  40,  sce;/o,s/,  p.  1012.       (/)  AV  Oarditicr,  W.  N.  (1887),  p.  59. 
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decided  bj  the  Court,  and  not  rely  on  the  advice  of  a  solicitor 
or  opinion  of  counsel,  which,  according  to  the  circumstances, 
may,  or  may  not,  afford  him  some  indemnity.  The  tendency 
of  the  Court  seems  rather  to  encourage  than  to  discourage  appli- 
cations by  executors  or  administrators  under  this  rule  {in). 

An  application  should,  for  instance,  always  be  made  to  the  Questions  of 
Court  for  its  directions  under  these  rules  where  there  is  difficulty  of  "vvills. 
in  construing  the  Will ;  as  an  executor  or  administrator  who, 
although  acting  hona  fide,  distributes  the  estate  on  what  turns 
out  to  be  an  erroneous  construction,  is  liable  to  make  good  the 
funds  he  has  parted  with  (») ,  and  he  is  also  liable  to  be  charged 
with  interest  on  the  money  he  has  to  make  good  (o)  ;  but  in  a 
case  where  the  legatee,  to  whom  the  mouey  has  to  be  made 
good,  had  full  knowledge  of  the  erroneous  payment  and 
acquiesced  in  the  erroneous  view  of  the  Will,  the  Court  did 
not  make  the  executor  pay  interest  {p) . 

The  Court  has  the  same  jurisdiction  as  to  costs  on  a  summons  The  Court 
properly  taken  out  under  Ord.  LV.  as  in  an  ordinary  adminis-  n-uri.sdfctkm  as 
tration  action,  and  it  can  on  such  a  summons,  if  the  proper  to  costs  as 
parties  are  before  it,  deal  with  the  question  of  costs,  although  commeuced 
no  estate  or  fund  be  sought  to  be  administered  {q).  by  writ. 

The  practice  as  to  administration  actions  was  changed  by  the  New  practice 
Rules  of  the  Supreme  Court,  1883.     "  There  were  formerly  in  tratiou^"^^" 
the  Court  of  Chancery  numbers  and  numbers  of  cases  in  which  actions. 
an  administration  suit  was  necessarily  instituted,  not  because 
the  parties  desired  the  administration  of  the  estate  generally, 
but  because  there  were  certain  questions — they  may  have  been 
minute,  they  may  have  been  limited,  they  may  have  been  very 
important — over  which  the  Court  would  have  had  no  control 
without  the  existence  of  an  administration  suit.     There  were  no 
means,    according   to    the    old    practice,    of    bringing   isolated 
questions  under  a  Will  before  the  Court  for  its  determination 
except  by  an  administration  suit.     It  was  felt  that  that  very 
often   involved   parties   in  an  amount  of  expense  which  was 
unnecessary,  and  which  they  ought  to  be  relieved  from  "  (r). 

[m)  See,    for    example,   the    re-  whicli  lie  is  liable  to  be  charged,  see 

marks  of  Stirling,  J.,  in  Re  Parting-  ante,  p.  1490. 
ton,  51  L.  T.  N.  S.  660.  (_?0  -Ke  Hulkes,  33  C.  D.  552. 

(n)  SaltmarshY.  Barrett,  31  Beav.  (</)  Be  Medkind,  41  C.  D.  476. 

349.  (r)  Pearson,    J.,    in   Be    U'ilsuit, 

{o)  Att.-Gen.  Y.  Kohler,  911.  L.C.  28    C.    D.    457,    460.       And    see 

654.     As  to  the  rate  of  interest  with  observations  of  Farwell,   J.,  in  Be 
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In  order  to  avoid  this  expense,  power  is  expressly  given  to 
the  Court  by  the  rules  of  1883  to  determine  any  question 
without  making  a  judgment  or  order  for  the  administration  of 
a  trust  or  of  the  estate  of  a  deceased  person,  if  the  question 
between  the  parties  can  be  properly  determined  without  such 
judgment  or  order  (s). 

This  power  is  not  confined  to  the  cases  which  can  under 
Ord.  LV.  rr.  3  and  4,  be  raised  by  originating  summons,  but 
under  Ord.  LY.  r.  U),  the  Court  has  this  power,  whether  the 
question  arise  on  summons  "  or  otherwise." 

This  power  extends  to  administration  actions  commenced 
before,  but  tried  after,  the  rule  came  into  operation  (f) . 

The  question,  whether  in  any  particular  case  it  is  necessary 
that  a  general  administration  of  the  estate  should  be  directed, 
can  be  referred  by  the  Judge  to  be  decided  in  chambers  {u). 

One  ground  on  which  the  Court  has  since  the  rules  of  1883 
directed  a  general  administration  is,  that  without  it  the  executors 
or  administrators  cannot  be  adequately  protected.  For  instance, 
where  a  testator  had  up  to  his  death  been  engaged  in  the 
businesses  of  a  merchant,  shij)broker,  insurance  broker,  and 
farmer,  and  was  also  the  managing  owner  of  six  steamers,  the 
proprietor  of  a  colliery,  and  a  partner  in  two  other  collieries — 
in  addition,  he  was  the  sole  defendant  in  a  partnership  action 
relating  to  one  of  the  collieries,  in  which  heavy  claims  were 
made  against  him  by  the  partners — under  these  circumstances, 
questions  arose  whether  any  and  which  of  his  businesses  ought 
to  be  carried  on,  and  what  ought  to  be  done  by  his  executors  as 
to  the  defence  of  the  pending  action,  and  how  and  when  his 
property  ought  to  be  realised.  On  these  facts,  Chitty,  J., 
directed  a  general  administration,  and  in  addition  directed 
special  enquiries  with  regard  to  the  testator's  businesses  and 
shares  in  ships  {x). 

It  appears  that  no  order  short  of  a  general  administration 
order  will  bind  creditors  (//). 


Skinner,  [1001]  1  Ch.  2S9,  2!)3, 
})ost,  ]).  IfiOS,  not(!  {(I). 

(s)  1{.  S.  C.  IHHli,  Old.  LV. 
r.  10. 

(<)   /,V  JJcwellijn,  2.'}  C.  I).  GG. 

(u)  I  hid. 

(x)  Ee  DidihHOii,  W.  N.  (18«1), 
p.  109. 


{!/)  Seo  Be  Mills,  W.  N.  (1884), 
J).  21,  wliere  Pearson,  J.,  appears 
to  have  adopted  siicli  a  view ;  and 
Jif  Jlarrc'tt,  43  C.  D.  70,  where 
North,  J.,  held  that  an  order  for 
ail  account  under  Ord.  XV.  r.  1, 
did  not  put  an  end  to  the  executor's 
right  to  prefer  a  particular  creditor. 
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In  considering  whether  an  order  for  general  administration  Smallness 
should  or  should  not  be  made  the  Coiu't  will  be  governed  by 
the  circumstances  of  each  case  {z) ;  the  smallness  of  the  assets  is 
a  material  circumstance  to  decide  the  Court  against  making  such 
an  order  {ct) . 

The  fact  that  the  testator  has  by  his  "Will  directed  his  trustees  ^  direction  in 
to  commence  an  action  for  administration  does  not  deprive  the  obtain  general 
Court  of  its  discretion  to  refuse  to  make  an  order  for  general  admiuistra- 

Y        ,         tion  does  not 

administration ;  but  the  Court  gives  weight  to  such  a  direction  deprive  the 
in  considering  whether  the  order  should,  or  should  not,  be  diyeretion  ^ 
made  [b). 

No  order  for  general  administration  can  be  made  except  by  Order  for 

j-i       T    J         •  /  \  general  ad- 

the  Judge  in  person  (r).  ...  .         ministration 

Where  an  executor  or  administrator  either  has  proceedings  ™"?t  be  made 
commenced  against  him  in  respect  of  debts  due  from  his  testator  Order  for 
or  intestate,  or  is  threatened  with  such  proceedings,  it  is  often  admioistra- 
very  important  that  an  order  for  general  administration  of  the  proviso 
estate  should  be  obtained,  so  as  to  protect  it  for  the  general  body  iin^iti^o 

\       .  "  •'     proceedings 

of  creditors,  or  to  give  time  to  realise  it  proj)erly.  Where  such  under  it. 
a  course  is  necessary  there  is  power  for  the  Court  or  a  Judge  to 
make  the  usual  judgment  or  order  for  administration,  with  a 
proviso  that  no  proceedings  are  to  be  taken  under  such  judgment 
or  order,  or  under  any  particular  account  or  inquiry  directed, 
without  leave  of  the  Judge  in  person.  Such  an  order  can  only 
be  made  where  the  application  for  administration  is  by  a  creditor 
or  beneficiary,  and  where  no  accounts  or  insufficient  accounts 
have  been  rendered,  not  where  the  application  is  by  the  executor 
or  administrator  (rf ) . 

In  the  same  way,  upon  an  application  for  administration  or  Order  to 
execution  of   trusts  by  a  creditor   or   a   beneficiary  where  no  <^eiiver 

*'  "^  accounts. 

accounts  or  insufficient  accounts  have  been  rendered,  the  Court 

Orders  for   limited  administration  Judge  in  person.      8ee   Ord.  LV. 

are    often    productive   of    expense  r.  10a  (b). 

only,  as  after  a  limited  order  has  (2)  gge    hereon    Re    Wilson,    28 

Leon  made,   an   order  for  general  q.  d.  457^  and  Re  Gt/hon,  29  C.  D. 

administration  is  frequently  found  y34_ 

to  be  necessary.     Where  it  is  likely  ,^  ^^  Jennings,  28  Sol.  Jo.  477. 

that  ultimately  an  order  for  general  /,v    „     ...    7        00 /-,   -r^    o,^ 

,     .    .  ,    ^.  .„  ,  •     1    ^1  (I')  Re  Stocken,  38  C.  D.  old. 

administration  will  be  required,  the  ^  ' 

better  way  is  for  the  order  to  bo  (c)  E.    S.    C.     1883,    Ord.    LY. 

made  at  once,  with  a  direction  that  ^*  1^^- 

no    proceedings    are  to   be    taken  {d)  E.    S.    C.     1883,    Ord.    LV. 

under  it  without  the  leave  of  the  r.  10a  (b). 
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or  J  udge  may  order  that  the  application  shall  stand  over  for  a 
certain  time,  and  that  the  executors,  administrators,  or  trustees 
in  the  meantime  shall  render  to  the  applicant  a  proper  statement 
of  their  accounts,  with  an  intimation  that  if  this  is  not  done 
they  may  he  made  to  pay  the  costs  of  the  proceedings  {p). 

An  ahsolute  order  for  sale  made  in  an  administration  suit 
operates  as  a  conversion  from  the  date  of  the  order  (./'). 

Under  R.  S.  0.  1883,  Ord.  LXV.  r.  1  {g),  suhject  to  the 
provisions  of  the  Acts  and  Rules,  the  costs  of  and  incident  to 
all  proceedings  in  the  Superior  Court  including  the  administra- 
tion of  estates  and  trusts  are  in  the  discretion  of  tlie  Court  or 
Judge.  This  general  rule  applies  to  all  cases  in  which  exe- 
cutors, administrators,  or  trustees,  are  instituting  suits  against 
strangers  to  their  trust  on  hehalf  of  their  trust  estate  ;  and  they 
are,  when  plaintiffs,  subject  to  the  same  rules,  and  personally 
liable  to  pay  costs,  as  if  they  were  suing  in  their  own  right  {h). 
But  nothing  in  the  rule  is  to  deprive  an  executor,  administrator, 
trustee,  or  mortgagee  who  has  not  unreasonably  instituted  or 
carried  on  or  resisted  any  proceedings,  of  any  right  to  costs  out 
of  a  particular  estate  or  fund  to  which  he  would  be  entitled 
according  to  the  rules  previously  acted  on  in  the  Chancery 
Division  (?) . 

An  executor  or  administrator  fairly  instituting  an  action  for 
the  direction  of  the  Court,  with  regard  to  the  trust,  will  not 
only  be  entitled  to  his  own  costs,  but  any  person  made  a  party 
to  the  suit,  for  the  protection  of  the  executor  or  administrator, 
will  also  have  his  costs  out  of  the  fund  (/.•) . 

The  question  of  an  executor's  or  administrator's  costs  will  be 
found  dealt  with  in  a  subsequent  chapter. 

It  is  a  common  mistake  for  executors  and  administrators  in 
taking  in  their  costs  for  taxation  to  include  in  them  items  of 
charges  and  expenses  ;  this  is  wrong,  as  the  charges  and  ex- 
penses should  be  included  in  their  accounts,  and  allowed  for 
when  the  accounts  are  taken. 

Executors  and  administrators  are  not  entitled  to  their  charges 


{,')  Old.  LV.  r.  lOii  (a).  Soo  as 
to  th(j  applicution  of  tliis  riilo,  lie 
FM,  [180:5]  2  (_'h.  at  p.  427. 


7.'}5. 

{(/)  Scoaj/^',  pp.  ^r,Xi,  l.'*.-?!. 


1). 


(A)  Dan.  Ch.  Pr.  7th  edit.  p.  960. 
Their  right  to  reimbursement  out 
of  the  estate  will  be  found  dealt 
with  (oite,  pp.  752,  753. 

(/)  SoojK.st,  p.  1668.    * 

(/,)  Dan.  Ch.  Pr.  1208,  7th  edit, 
p.  088. 
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and  expenses  on  taxation  without  an  express  direction  tliat  they 
are  to  be  included  in  the  taxation,  as  the  executor  or  adminis- 
trator is  presumed  to  retain  them  out  of  the  estate  (/) . 

The  ordinary  practice  now  is  to  allow  executors  or  adminis-  Practice  in 
trators  their  costs  of  action   (out  of   their  estate)   as  between  char'^es'and 
solicitor  and  client,  together   with  any  charges  and  expenses,  expenses. 
properly  incurred  relating  to  the  trust,  beyond  costs  of  action, 
on  the  suggestion  of  counsel,  of  some  particular  expenses  in- 
curred, and  the  case  must  be  supported  before  the  taxing  master ; 
it  is  not  the  practice  in  taking  the  account  in  chambers  to  allow 
the  charges  and  expenses  incurred  since  tlie  suit,  but  they  are 
provided  for  on  further  consideration  [m). 

The  charges  and  expenses  of  an  executor  or  administrator  do 
not  include  funeral  and  probate  expenses  {n),  nor  the  costs  of 
other  actions  unless  specially  provided  for  (o). 

In  taking  any  account  directed  by  any  judgment  or  order,  "  Just 
all  "  just  allowances  "  are  made  without  any  direction  for  that  ^^^^'^'^'^^s- 
purpose  {2^)- 

The  question  what  are  just  allowances  is  usually  left  to  be 
decided  on  the  taking  of  the  account  {q). 

What  are  just  allowances  depends  very  much  upon  the  cir- 
cumstances of  each  case :  it  is,  however,  the  settled  rule,  that 
whatever  a  trustee  or  personal  representative  has  expended,  in 
the  fair  execution  of  his  trust,  may  be  allowed  him  in  passing 
his  accounts  (r). 

Under   the    head    of    "  just  allowances "  money  which   has  Instances  of 
been   reasonably   expended   in  taking  opinions  and  procuring  undCT^tkiT 
directions  (.s),  payments  by  executors  in  discharge  of  legacies  {t),  liead. 
deductions  for  dower  out  of  rents  received  by  a  widow  trustee  ^m), 
expenses  of  managing  and  carrying  on  a  partnership  business  [x], 

(7)  Humphreys  v.  Moore,  2  Atk.  203,     an     executor    was     allowed 

108.  money  wliich.   he  had  paid  to  his 

(to)  Setou,  6th  edit.,  1169,  1170.  solicitor  on  a  misrejaresentation  by 

{n)  CoIIis  V.  jRohins,  1  De  G.  &  S.  ^^^  solicitor,  and  which  the  latter 

131.  had  misappropriated. 

(o)  Payne  v.  Little,  27  Beav.  83.  ^'^  ^''''"'  ^'  ^'''""^'  ^^  ^^^-  l^^- 

ip)  Ord.  XXXIII.  r.  8.  J^^  NujMingale  y.  Lenvson,  1  Cox, 

[q)  Brown  v.  Be  Tastet,  Jac.  284,  („)  Graham   v.   Orahain,   1  Ves. 

29-i-  Sen.  268. 

(r)  Dan.     Ch.     Pr.,     7th    edit.,  {x)  Brown  v.  l)e  Tastet,  Jac.  284, 

pp.    857,    8i5S.      Eor    instance,    in  299;   Cook  x.  CoUingi^nlge,  Jac.  607, 

the  case  of  Ke  Bird,  L.  E.  16  Eq.  621. 
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Improper 
employment 
of  a  solicitor. 


Duty  of  the 
executor  or 
administrator 
■with  regard 
to  the  busi- 
ness of  the 
deceased. 


To  carry  it  on 
until  it  can  be 
realized. 


Liability  of 
an  executor 
QMTTy'iufr  on 
tlie  business 
of  the 
deceased. 

Business 
carried  on  n<jt 
nxTfly  for 
the  ]iui]ii/S(: 
of  realization 
under  a 
I)f>wer. 


and  a  mortgagee's  expenses  of  seizing  and  holding  possession  of 
a  ship,  advertising  it  for  sale,  and  effecting  insurances  upon 
it  (y),  have  been  allowed. 

An  executor  or  administrator  will  not  be  allowed  the  charges 
of  his  solicitor  for  doing  things  which  the  executor  ought  strictly 
to  have  done  himself  (;:). 

When  a  trader  dies,  obviously  his  trade  or  business  descends 
to  his  executors  or  administrators  as  part  of  his  assets. 

It  is  equally  obvious  that  his  trade  or  business  must  be  either 
wound  up  or  realized  by  his  executors  or  administrators  or  be 
carried  on  by  them. 

The  carrying  on  of  the  trade  or  business,  too,  may  be  either 
merely  for  the  purpose  of  realization  or  it  may  be  continued  for 
the  purpose  of  making  a  profit. 

In  carrying  on  the  trade  or  business  of  the  deceased  for  either 
of  the  above  purposes,  the  following  persons  may  be  affected  by 
tlie  success  or  failure  of  the  trading : — 

(a)  Creditors  of  the  deceased. 

(b)  Beneficiaries  under  his  Will. 

(c)  Creditors  whose  debts  are  incurred  in  the  trading  subse- 

quently to  the  death  of  the  deceased. 

Both  an  executor  and  an  administrator  are  entitled,  where 
the  business  of  the  deceased  is  a  valuable  asset,  to  carry  it  on 
for  such  reasonable  time  as  may  be  necessary  to  enable  them  to 
sell  it  as  a  going  concern,  and  also  to  an  indemnity,  even  as 
against  creditors,  in  respect  of  the  liabilities  properly  incurred 
in  so  doing  {a)  ;  but  the  executor  or  administrator  who  carries 
on  the  business  of  his  testator  makes  himself  personally  liable 
for  all  debts  so  contracted,  and  it  makes  no  difference  that  he 
avowedly  acts  as  executor  or  administrator  {h). 

Even  where  the  business  is  not  carried  on  merely  for  the 
[)urpose  of  realization,  but  under  a  power  in  the  testator's  Will, 
tlie  executor  is  entitled  to  be  indemnified  by  the  estate  against 
aU  liabilities  properly  incurred  by  him  in  so  doing,  not  only 
as  against  beneficiaries,  but  also  as  against  creditors,  if  they 
liave  assented  to  its  being  carried  on,  and  if  it  has  been  carried 


[y)  Wi/h's  V.  H<nn>w),,  7  C.  D. 
188. 

(z)  Ilarhin  v.  l)nrh:i,  28  IJcav. 
325  ;  and  sco  ante,  p.  1507. 

(«)  Soo  per  Lord  llerscholl  in 
Jhvm  V.  Gorton,  [1891]  A.  C.  11)0, 


at  p.  199. 

[h)  Ldhoiichcre  v.  Tuppcr,  11  Moo. 
r.  (1.  198.  This  subject  will  be 
foimd  moi'G  fully  treated  of  in  an 
earlier  chapter,  see  ante,  p.  1430 
et  seq.  ;  see  also  post,  p.  1G34  ct  seq. 
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on  properly  and  hona  fide  in  tlie  interests  both  of  beneficiaries 
and  creditors  (f)  ;  and  the  same  principle  applies,  where  a 
receiver  and  manager  has  been  appointed  in  an  administration 
action  to  carry  on  the  business  in  succession  to  the  executor, 
even  where  the  "Will  does  not  contain  a  power  to  carry  on  the 
business  (</). 

An  administrator  is  only  entitled  to  carry  on  the  business  An  adminis- 
of  the  intestate  for  the  purpose  of  realization,  and  if  he  does  any  *^g^^^J^  ["^ 
more  than  this  he  renders  himself  personally  liable  for  the  debts  carrying  on 
so  incurred  without  any  right  of  indemnity  out  of  the  intestate's  for  the 
estate  ic) .     Any  assets  acquired  in  such  trading  belong  to  the  purpose  of 
intestate's  estate,  subject  to  the  right  of  the  administrator  to  be 
indemnified  for  what  he  has  expended  in  obtaining  such  assets, 
if  he  is  not  a  debtor  to  the  estate ;  and  a  judgment  creditor  for 
the  price  of  the  assets  stands,  as  against  the  estate,  in  no  higher 
position  than  the  administrator  (_/). 

An  executor  who  is  not  expressly  or  impliedly  authorized  {())  An  executor 
by  the  Will  of  his  testator  to  employ  the  whole  or  some  part  of  f'ot^j!!.' ^Xss 
the  estate  in  carrying  on  the  business  is  in  the  same  position  as  the  Will 

T      .    •   I      ,       / ,  \  authorizes 

an  administrator  (//).  j^jm  ^o  carry 

Where,  however,  the  executor  is  authorized  by  the  Will  to  carry  ^^  ^y^ 

11-  p  ^  •     I      i    1  1  1111  business. 

on  the  business  of  his  testator,  and  to  apply  the  whole  or  some  -pj^^  ^^^^ 
portion  of  the  estate  to  that  purpose,  although  he  is  person-  cutor's  right 
ally  liable  for  the  debts  he  incurs  in  carrying  on  the  business,  demnified  out 
he    has    the    right    to    be    indemnified    out    of    the    specific  ^^  *^^  assets. 
assets  which  he   is   authorized   to  employ  in   the  business  (/). 
If,  however,   the  executor  is  in   default  to  the   specific  trust  As  against 


both  bene- 


(c)  Dovjse  V.  Gorton,  [1891]  A.  C.  (/;)  A  direction  to  carry  on  the 

190.     As  to  wliat  constitutes  such  testator's  business   authorizes    the 

assent,  see  Hodges  v.  Hodges,  [1899]  employment  in  it  of  the  capital  left 

1  Ir.  E.  480.     The  mere  assent  of  in  the  business  by  the  testator  at 

the  creditors  is  not  sufficient  to  con-  his   death:    M'Neilh'e  v.  Acfo)i,    4 

stitute  the  executor  their  agent  :  D.  M.  &  G.  744. 

Be  Millard,  12  L.  T.  823.  (i)  Ex    parte    Garland,    10   Ves. 

{d)  Re  Brooke,  Brooke  v.  Brooke,  120  ;  and  cf.  Strickland  v.  Symons, 

[1894]  2  Ch.  600.  uhi  supra.     An  administration  order 

(e)  Re    Evans,    34     C.    D.    597.  can  be  obtained  by  a  creditor  whose 

See  also  Strickland  v.  Si/mons,  22  debt  was  incurred  by  executors  in 

C.  D.  666  ;   26  C.  D.  245.  carrying    on     business    under    an 

(/)  Re  Evans,  supra.  authority  in  the  Will,  although  the 

{(j)  As  to  what  amounts  to  such  testator   himself   had   incurred    no 

an   authority,    see    ante,    p.   1431,  debts  which  remained  unpaid:  Re 

note  {f).  Shoreij,  79  L.  T.  349. 
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ficiaries  and 
creditors. 


Trustee  Act, 
1893  (56  &  57 
Vict.  c.  53). 


Trustees  may 
pay  trust 
moneys  or 
transfer 
stocks  and 
securities  into 
the  Hifj-h 
Court : 


estate  devoted  to  the  business,  the  rule  does  not  apply,  nor  can 
the  creditors  get  their  debts  paid  out  of  the  specific  assets,  until 
the  default  is  made  good  (/•) .  He  does  not,  however,  lose  his 
right  of  indemnity  merely  by  reason  of  his  failure  to  account, 
nor  do  the  creditors  lose  their  right  of  claiming  through  that 
indemnity  against  the  estate  (/). 

An  executor  who  carries  on  the  business  of  his  testator  can 
sue  as  executor  for  debts  incurred  to  the  estate  in  carrying  on 
the  trade  since  the  testator's  death  {))i). 

The  subject  of  the  rights  and  liabilities  of  an  executor  or 
administrator  carrying  on  the  business  of  the  deceased  will  be 
found  further  dealt  with  in  a  subsequent  chapter  {iii). 

The  Trustee  Eelief  Acts,  1847—1849,  and  sect.  32  of  the 
Legacy  Duty  Act,  1796  (o),  which  provided  facilities  for 
executors  in  the  discharge  of  their  duties  and  relief  from  some 
of  the  responsibilities  incident  to  their  office,  have  now  been 
superseded  by  the  Trustee  Act,  1893,  As  to  proceedings  under 
this  Act,  see  Order  LIVb.,  E.  S.  C.  (Trustee  Act),  1893. 

By  sect.  50  of  this  Act  the  expressions  "  trust  "  and  "  trustee  " 
are  defined  as  including  the  duties  incident  to  the  office  of 
personal  representative  of  a  deceased  person.  Sect.  42  of  the 
Act  provides  as  follows  : — 

"  (1.)  Trustees  or  the  majority  of  trustees,  having  in  their 
hands  or  under  their  control  money  or  securities  belonging  to  a 
trust,  may  pay  the  same  into  the  High  Court ;  and  the  same 
shall,  subject  to  rules  of  Court,  be  dealt  with  according  to  the 
orders  of  the  High  Court. 

"  (2.)  The  receipt  or  certificate  of  the  proper  officer  shall  be  a 
sufficient  discharge  to  trustees  for  the  money  or  securities  so 
paid  into  Court. 

"  (3.)  Where  any  moneys  or  securities  are  vested  in  any 
persons  as  trustees,  and  the  majority  are  desirous  of  paying  the 
same  into  Court,  but  the  concurrence  of  the  other  or  others 
cannot  be  obtained,  the  High  Coui-t  may  order  the  payment 
into  Court  to  be  made  by  the  majority  without  the  concurrence 
of  tlic  other  or  others;  and  where  any  such  moneys  or  securities 
are  deposited  with  any  banker,  broker,  or  other  depositary,  the 


(/c)  Re     Jvhiisov,     Shearman 
JMnnson,  15  C.  D.  o-lH. 

(/)  Re  KiJd,  70  L.  T.  (M8. 


(to)  Abbott  v.  Parjitt,  L 
Q.  P..  34G. 

{ii)  Post,  p.  1G34. 

(o)  36  Geo.  III.  c.  52. 


E.,   6 
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-Court  may  order  payment  or  delivery  of  the  moneys  or  securities 
to  the  majority  of  the  trustees  for  the  purpose  of  payment  iuto 
Court,  and  every  transfer,  payment  and  delivery  made  in  pur- 
suance of  any  such  order  shall  be  valid  and  take  effect  as  if  the 
same  had  been  on  the  authority  or  by  the  act  of  all  the  persons 
entitled  to  the  moneys  and  securities  so  transferred,  paid  or 
delivered." 

As  to  lodgment  under  this  section,  see  Ord.  LTVb.  r.  4. 
If  the  fund  consists  of  money  or  securities  being,  or  being  part 
of,  or  representing  a  legacy  or  residue  to  which  an  infant  or 
person  beyond  seas  is  absolutely  entitled,  and  on  which  legacy 
duty  has  been  paid  or  is  not  chargeable,  the  lodgment  may  be 
made  (-svdthout  an  affidavit)  on  production  of  the  Inland  Revenue 
certificate  in  manner  prescribed  by  the  Supreme  Court  Funds 
Rules  for  the  time  being  in  force.  By  r.  41  of  the  Supreme 
Court  Funds  Rules,  1894,  provision  is  made  with  regard  to 
lodgment  by  a  legal  personal  representative  without  an 
affidavit. 

Funds  not  exceeding  500/.  in  amount  or  value,  held  upon  also  into  Post 
trusts  within  the  meaning  of  the  now  repealed  Trustee  Relief  j^'j^under"^ 
Acts,  could,  under  sect.  70  of  the  County  Courts  Act,  1888,  be  sect  7 o  of 
paid  by  the  trustees  into  a  Post  Office  Savings  Bank,  established  Courts  Act, 
in  the  town  where  the  Court  of  the  district  in  which  any  of  the  ^^^^• 
trustees  or  other  persons  reside  is  held,  in  the  name  of  the 
Registrar  of  the  Court,  in  trust  to  attend  the  orders  of  the 
Court,  and  the  payment  out  could  be  ordered  by  the  County 
Court,     Presumably  this  provision  is  now  to  be  read  with  the 
substitution  of  the  Trustee  Act,  1893,  for  the  Trustee  Relief 
Acts,   but    the    Trustee    Act,    1893,    contains   no    provisions 
expressly  relating  to  the  jurisdiction  of  the  County  Courts,  the 
only  mention  of  which  in  the  Act  occurs  in  sect.  46.     It  would 
seem,  however,  by  reference  to  the  provisions  of  the  Interpreta- 
tion Act,  1889,  that  the  County  Courts  have  still  jurisdiction  as 
regards  sums  not  exceeding  500/.  in  all  cases  where  it  previously 
existed  ( p) . 

Trustees  who  hold  money  belonging  to  a  charity  can  pay  the  Charity 
money   to   the   Official  Trustee  of   Charitable  Trusts  (</),  and  l^^pafd  to 
should  not  pay  it  into  Court,  although  strictly  speaking  they  Official 


have  a  right  to  do  so  ii  tliey  chc 

»ose  (r). 

Charitable 
Trusts. 

{p)  See    Annual   County   Court 

sects.  22  and  23. 

Practice,  1904,  p.  508. 

(r)  Be   Poplar 

School,   8   C.   D. 

{q)  Under  18  &  19  Yict.  c.  124, 

543. 

W.E. — VOL.  ir. 
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Money  paid  into  Court  under  sect.  42  of  tlie  Trustee  Act, 
1893,  was  ordered  by  North,  J.,  to  be  paid  out  without  a 
petition  {s).  And  in  In  re  Hood^s  Trusts  (/),  the  same  judge 
ordered  payment  out  to  the  executor  of  funds  paid  in  by 
the  administrator  of  a  supposed  intestate  before  the  discovery  of 
a  Will,  on  the  executor's  petition. 

Under  R.  S.  C.  (Trustee  Act),  1893,  Ord.  LIVu.  r.  5,  appli- 
cations under  the  Trustee  Act  relating  to  funds  paid  into  Court 
may  be  made  by  summons  in  any  case  coming  within  the  pro- 
visions of  Ord.  LY.  r.  2.  The  latter  rule  includes  the  following 
(amongst  others)  applications  : — 

"  (1.)  Applications  for  payment  or  transfer  to  any  person  of 

any  cash  or  securities  standing  to  the  credit  of  any 

cause  or  matter  where  there  has  been  a  judgment  or 

order  declaring  the  rights  or  where  the  title  depends 

only   upon   proof   of   the   identity   or   of   the   birth, 

marriage,  or  death  of  any  person  : 

"  (2.)  Applications  for  payment  or  transfer  to  any  person  of 

any  cash  or  securities  standing  to  the  credit  of  any 

cause  or  matter  where  the  cash  does  not  exceed  1,000/. 

or  the  securities  do  not  exceed  1,000/.  nominal  value : " 

Costs  of  As  a  general  rule,  the  costs  of  paying  a  fund  into  Court  by 

fund^uitoand  ^^®   executor   or   administrator   ought  to  be  paid   out  of   the 

out  of  Court,    general  estate  {u) ,  but  if  the  fund  has  already  been  completely 

severed  from  the  general  estate,  and  appropriated,  the  costs  of 

payment  in  ought  to  come  out  of  the  fund  itself  (,r) .      The 

costs  of  paying  the  fund  out  of  Court  generally  fall  upon  the 

fund  itself  {//) ,  but  the  Court  can,  on  a  proper  application,  order 

them  to  be  paid  by  the  general  estate,  where  such  general  estate 

remains  in  the  hands  of  the  executor  (z). 

Trustee's  costs       The  trustee  paying  money  into  Court  is  prima  facie  entitled 

intoluld^ut     ^^  ■'^^^  costs  of  payment  in  and  of  his  appearance  on  the  petition 

of  Court.         Qp  summons  for  payment  out,  but  the  Court  has  a  discretion  to 

deprive  him  of  costs  if  he  pays  money  in  vexatiously  («),  but 

(«)  Pw/Ze/i  V. /s««c5,  W.  N.  (1895)  Boss,    ihid, ;   Re   Jones,  supra;   Re 

90.  Robertson,  6  W.  E.  405  ;  Re  Wilson, 

it)  [1896]  1  (li.  270.  1-1  W.  E.  161. 

,   ,    „     ^,     ,,  i„  -,,  r.  (2)  ^e   Tricl;   L.  E.   5  Cli.  170; 

[u)  Re  Caivthornc,  12  Beav.  56;  n     n-  i  ^*    a  n    -n     -r  it? 

_^/         „  TN  ^,  Re  Bir/ceU,  9  0.  D.  otG;    and.  Re 

Re  Jones,  ^DvGvf.  Ud).  ^.,,       ,  ^-77   or  n  t\    ,^r 

(Jibbims    Wrll,  36  C.  1).  486. 

{x)  Re  Larimer,  12  Beav.  521.  („)  g^o  Morgan's  Chancery  Acts, 

(/y)  lie  IHclcson,    1    Sim.  37 ;    Re      Gth  edit.  54. 
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not  when  lie  acts  under  a  more  misappreliension  {h).  Upon  the 
application  for  payment  out,  the  jurisdiction  of  the  Court  is 
limited  to  the  fund  which  has  actually  been  brought  into  Court ; 
and  it  cannot  order  repayment  by  the  trustees  of  costs  and 
expenses  deducted  by  them  on  the  payment  in ;  if  it  can  be 
shown  that  the  costs  and  expenses  have  been  improperly 
retained,  separate  proceedings  must  be  taken  against  the  trus- 
tees to  recover  the  amount  (r) . 

The  occasions  on  which  trustees  should  pay  funds  in  their  Trustees 
hands  into  Court  have  been  considerably  lessened  by  the  rules  Ly^^j^^g 
of  the  Supreme  Court  (r/).  Under  Ord.  LV.  r.  3,  trustees  into  Court  _ 
can  now  obtain  the  directions  of  the  Court  cheaply  and  quickly, 
in  many  cases  in  which  formerly  they  would  have  been  properly 
advised  to  pay  their  funds  into  Court.  For  instance,  trustees 
who  are  desirous  of  ascertaining  who  are  the  persons  entitled 
to  a  fund,  or  of  having  the  question  who  are  entitled  to  the 
fund  determined  by  the  Court,  should  not  pay  the  fund  into 
Court  under  the  Trustee  Act,  1893,  but  should  take  out  a  sum- 
mons under  Ord.  LY.  r.  3  [e) ,  to  have  such  persons  ascertained 
by  the  Cornet  (/').  Trustees  should  also  remember  that  the  pay- 
ment of  funds  into  Court,  and  the  subsequent  application  for 
payment  out  of  Court,  are  expensive  processes  which  ought  to 
be  avoided,  in  the  interests  of  their  cestui  que  trust,  where  any 
other  reasonable  and  safe  course  is  open  to  them  {g) . 

Executors  and  administrators  are  entitled,  after  taking  reason- 
able means  for  ascertaining  the  debts  owing  by  the  dead  man 
(and,  in  the  case  of  administrators,  the  persons  properly  claiming 
as  next  of  kin),  to  distribute  the  balance  of  the  estate  amongst 
the  beneficiaries  and  next  of  kin  respectively. 

By  Lord  St.  Leonards'  Act  (22  &  23  Vict.  c.  35),  s.  29  (//),  it  22  &  23  Vict, 
is  provided  that  where  an  executor  or  administrator  shall  have  Executors,' 
given  proper  notices  (/)  for  creditors  and  others  to  send  in  their  '^?-'  ™^y  ^'^f' 


[h)  Re  Jenl-ms,  3  N.  E.  408.  («')  As     to     Jidvertisements,    see 

(c)  Re  Parker's   WiU,    39    C.  D.  E.  S.  C.  Ord.  LV.  r.  44.      See  also 

303.  Wood  V.    Wi'ightman,  L.  E.  13  Eq. 

{d)  E.  S.  C.  1883.  434,    and  Dan.    Ch.  Pr.   7tli  edit, 

(e)  See  ante,  pp.  1543,  1544.  825.     There  is  no  rule  of  practice 

(/)  Re  Giles,  bb  L.  J.  Ch.  695.  that  in  every  case  the  advertisement 

((/)  Cf.  Re   Gibbons'    WiU,   36  C.  must  be  inserted  in  the  "Times" 

D.  486.  or  some  other  London  daily  news- 

(/i)  Sect.  29  of  this  Act  will  be  paper,  in  addition  to  the  "  London 

found  fully  set  out,  ante,  p.  1083.  Gazette  "  :  Re  Bracken,  43  C.  D.  1. 

5h2 
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after  due 
notice  to 
creditors  and 
others  to  send 
in  claims. 


Methods  of 
obtaining  the 
advice  and 
direction  of 
the  Coiu't. 


Trustee,  exe- 
cutor, &c. 
may  apply  by 
petition  to 
judge  of 
Chancery  for 
opinion, 
advice,  &c. 
in  manage- 
ment, &c. 
of  trust 
property. 


claims,  lie  may  at  the  expiration  of  the  time  named  in  the 
notices  distribute  the  assets  amongst  the  parties  entitled,  having 
regard  to  the  claims  of  which  he  has  then  notice,  and  is  not 
liable  for  assets  so  distributed  to  any  person  of  whose  claim  he 
has  not  had  notice  ;  but  the  right  of  any  creditor  or  claimant  to 
follow  the  assets  is  not  prejudiced  by  the  section  {k). 

The  section  applies  to  claims  of  next  of  kin  as  well  as 
creditors  (/).  But  it  does  not,  of  course,  protect  executors 
against  claims  of  which  they  have  notice  {m).  It  protects  them 
whether  they  have  paid  over  the  legacies  or  only  appropriated 
them,  the  legacies  in  the  latter  case  being  no  longer  in  their 
hands  qua  executors  (w). 

There  are  several  ways  in  which  the  opinion  and  directions 
of  the  Court  can  be  obtained  where  the  parties  interested  are 
agreed  as  to  the  point  which  they  wish  to  be  decided,  without 
going  to  the  expense  of  an  action  protracted  through  all  its 
stages. 

Section  30  of  Lord  St.  Leonards'  Act  (22  &  23  Yict.  c.  35), 
provided  that  trustees,  executors,  or  administrators  might  apply 
by  petition  for  the  advice  or  opinion  of  the  judge  in  matters 
respecting  the  administration  of  trust  property  or  the  assets  of  a 
testator  or  intestate,  but  this  section  was  rejDcaled  by  the  Trustee 
Act,  1893. 

The  following  methods  are,  however,  still  open  for  the 
adoption  of  executors  or  administrators  : — 

1.  Application  by  originating  summons  under  Ord.  LY. 
r.  3.  The  cases  in  which  the  opinion  and  directions  of  the 
Court  can  be  obtained  on  originating  summons  will  be  found 
dealt  with  in  an  earlier  part  of  this  chapter  (o).  This  method 
may  be  said  to  be  now  almost  universally  adopted,  to  the  ex- 
clusion of  those  mentioned  below,  which,  though  still  open  to 
adoption,  are  in  practice  seldom  used  by  executors  or  adminis- 
trators for  the  above-mentioned  purpose. 

2.  Special  case.  A  special  method  of  obtaining  the  opinion 
of  the  Court  by  moans  of  a  special  case  was  provided  by  the  Act 


(/r)  Sect.  27  of  this  Act  enables 
executors  and  administrators  to 
distiibutn  tlio  disiid  luiin's  estate 
after  providiiif^  lor  liabilities  on 
leaseholds  hold  by  him. 

(J)  Neivton  v.  Bhcrnj,  I  C  P.  1). 
21G. 


(;»)  Jie  Land  Credit  of  Ireland, 
W.  N.  (1872),  p.  210;  Wood  v. 
Wood,  21  W.  E.  135. 

(//)  Clcgg  V.  Rowland,  L.  E,.  3 
Eq.  3G8 ;  Hunter  v.  Young,  4  Ex. 
\).  2oG. 

(o)  Aide,  p.  1543  et  seq. 
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13  &  14  Yict.  c.  35  [p).  This  statute  was  repealed  by  40  &  47 
Vict.  c.  49,  but  its  provisions  are  kept  alive  by  Ord.  XXXIV. 
r.  8,  which  provides :  "  Any  special  case  may  hereafter  be 
stated,  for  the  same  purposes  and  in  the  same  manner  as  was 
provided  by  the  Act  13  &  14  Vict.  c.  35,  and  the  same  shall  be 
deemed  to  be  a  special  case  stated  in  a  matter  within  the 
meaning  of  the  order"  {q).  It  is  presumed,  however,  that  the 
rule  cannot  have  the  effect  of  reviving  the  procedure  under  the 
Act. 

3.  Action.  Under  the  new  practice  of  the  rules  of  the 
Supreme  Court  the  institution  of  an  action  is  not  a  very  ex- 
pensive procedure,  and  where  the  facts  can  be  agreed  on  between 
the  parties  they  can  be  stated  in  the  plaintiff's  statement  of 
claim,  and  the  action  brought  on  for  hearing  on  the  facts  so 
stated.  In  an  action  so  instituted,  the  Coui't  has  full  jurisdiction 
over  the  whole  matter,  and  can  make  binding  declarations  of 
right,  whether  any  consequential  relief  is  or  could  be  claimed  or 
not  (r). 

4.  The  questions  may  be  raised  on  issues  of  fact  without 
pleadings  [h).  As  this  method  presents  no  special  advantage 
to  executors  or  administrators,  no  further  mention  need  here  be 
made  of  it. 

The  Com't  has  sometimes,  on  the  principle  of  salvage,  authorized  Salvage  cases. 
an  expenditure  out  of  capital,  for  the  purpose  of  preventing  loss 
or  destruction  to  settled  property,  which  ordinarily  should  be 
paid  for  out  of  income.  In  Conu-ay  v.  Fenfon  it),  Kekewich,  J., 
authorized  trustees  of  a  settlement  to  lay  out  800/.,  part  of 
settled  personalty,  in  repairs  and  improvements  on  a  farm 
forming  part  of  the  real  estate  comprised  in  the  same  settle- 
ment. This  expenditure  was  authorized  on  evidence  that  the 
farm  could  not  be  let  or  sold,  and  that  it  would  deteriorate 
unless  the  repairs  were  done,  and  that  the  tenants  for  life  could 
not  make  the  expenditure  out  of  their  income  {u).  The  principle 
seems  to  have  been  carried  to  its  fullest  extent  in  the  case  of 

{p)  See  sects.  1  and  15.  (s)  Ord.  XXXIV.  it.  9—12. 

[q)  For  the  practice  under  the  {t)  40  C.  D.  512. 

13  &  14  Yict.  c.  35,  see  Morgan's  (m)  See   also  Frith  v.    Cameron, 

Chancery   Acts,    6th   edit.    p.  403.  L.  R.  12  Eq.  169;  ^e  JacA;so?i,  21  C. 

And  see  also  Ann.  Pr.  1904,  p.  448  ;  D.  786 ;  Glover  v.  Barlow,  21  C.  D. 

Dan.  Ch.  PrV7th  edit.  1682.  788,  note;  Re  Household,  27  C.  D. 

(r)  See  Ord.  XXV.  r.  5.  553. 
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Sale  of 
testator's 
business  to  a 
company. 


Ee  Household  {x),  wliere  Bacon,  V.-C,  in  exercise  of  such  a 
jurisdiction,  authorized  the  trustees  of  real  and  personal  estate 
devised  and  bequeathed  on  trust  for  a  father  for  life,  with 
remainder  to  his  children,  to  advance  part  of  the  money  to  the 
father  (the  tenant  for  life)  for  the  purpose  of  stocking  and 
cultivating  a  farm  forming  part  of  the  real  estate,  the  evidence 
showing  that  the  farm  could  not  he  let  at  a  remunerative  rate, 
and,  unless  the  advance  was  made,  the  farm  would  go  out  of 
cultivation  and  deteriorate  in  value  (//) . 

In  the  case  of  Re  CrmcsJta;/  {z)  an  application  was  made  to 
the  Cornet  to  sanction  the  sale  of  large  businesses,  in  which  the 
testator  was  interested,  to  a  limited  company  formed  for  the 
object  of  acquii'ing  such  businesses.  The  testator  had  given 
large  legacies,  some  of  which  were  settled,  and  the  evidence 
showed  that  it  was  impossible  to  satisfy  the  testator's  creditors 
and  beneficiaries  without  a  realization  of  the  testator's  partner- 
ship businesses  and  properties,  and  it  was  considered  that  such 
businesses  and  property  if  sold  at  once  would,  in  consequence  of 
trade  depression,  be  sold  at  a  serious  sacrifice.  The  proposed 
scheme  provided  that  the  proposed  company  should  pay  for  the 
businesses  and  property  by  means  of  debentures  and  fully  paid- 
up  shares  in  the  company,  which  were  to  be  appropriated  to  the 
persons  entitled  to  the  pecuniary  legacies  or  their  trustees.  The 
Will  contained  a  power  to  invest  in  "  the  stocks,  funds,  shares 
and  debentures,  mortgages  or  securities  of  any  corporation  or 
company."  North,  J.,  held  that  he  had  no  jurisdiction  to 
sanction  the  scheme,  which  he  thought  an  alteration  of  the  trusts 
of  the  Will,  the  investment  clause  only  contemplating  a  going 
company,  but  he  gave  leave  to  apj)ly  to  Parliament  for  a  private 
Act  authorizing  the  carrying  out  of  the  proposed  scheme. 

The  ground  on  which  North,  J.,  held  that  the  investment 
clause  did  not  apply,  namely,  that  the  power  contemplated  a 
sale  to  a  going  company,  not  to  a  comjmny  merely  formed  to 
define  and  limit  the  liability  of  the  persons  already  interested  in 
the  partnership  business,  seems  a  narrow  one,  and  the  same 
remark  applies  to  another  ground  stated  by  his  Lordship,  that 


{y)  27  C.  D.  553. 

{y)  In  Re  Lr.mr,  [1897]  1  Ch.  32, 
tho  cost  of  sanitary  works  executed 
unflcr  tho  Puljlic  Iloaltli  (London) 
Act,   1891,  upon  leasehold  houses 


forming  part  of  a  residuary  bequest 
to  trustees  upon  trust  for  tenant  for 
life  and  remaindermen  was  held 
payable  out  of  tho  capital  of  the 
residuary  estate. 
(2)  GO  L.  T.  357. 
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the  power  contemplated  a  sale,  and  by  the  scheme  the  parties 
would  not  sell  but  retain  the  property  in  specie,  as  wherever 
property  is  sold  for  shares  in  a  company  the  seller  to  some 
extent  retains  an  interest  in  the  property  sold.  The  cases  in 
which  the  Court  has  exercised  its  original  jurisdiction  over 
settled  property  in  order  to  prevent  its  loss  or  destruction  do 
not  appear  to  have  been  cited  in  Re  Crairshatj  {(i),  but  the 
principle  embodied  in  them  would  seem  to  apply  to  such  a  case. 
The  principles  which  were  the  subject  of  discussion  in  Re 
Craivshay  have  been  further  considered  in  three  recent  cases — 
namely,  Re  Morrison  {b),  Re  New  (e),  and  Re  ToIJemaeJte  [d).  Of 
these  cases  Re  JVew  went  to  the  Court  of  Appeal,  and  the  follow- 
ing observations  of  Romer,  L.  J.,  who  delivered  the  judgment 
of  the  Court,  are  important  as  showing  the  broad  principles  upon 
which  the  Court  will  proceed  in  deciding  similar  cases.  "  In  the 
management  of  a  trust  estate,  and  especially  where  that  estate 
consists  of  a  business  or  shares  in  a  mercantile  company,  it  not 
infrequently  happens  that  some  peculiar  state  of  circumstances 
arises  for  which  provision  is  not  expressly  made  by  the  trust 
instrument,  and  which  renders  it  most  desirable,  and  it  may  be 
even  essential,  for  the  benefit  of  the  estate  and  in  the  interest  of 
all  the  cesfuis  que  trust,  that  certain  acts  should  be  done  by  the 
trustees  which  in  ordinary  circumstances  they  would  have  no 
power  to  do.  In  a  case  of  this  kind,  which  may  reasonably  be 
supposed  to  be  one  not  foreseen  or  anticipated  by  the  author  of 
the  trust,  where  the  trustees  are  embarrassed  by  the  emergency 
which  has  arisen  and  the  duty  cast  upon  them  to  do  what  is 
best  for  the  estate,  and  the  consent  of  all  the  beneficiaries  cannot 
be  obtained  by  reason  of  some  of  them  not  being  sui  juris  or  in 
existence,  then  it  may  be  right  for  the  Court,  and  the  Court  in 
a  proper  case  would  have  jurisdiction,  to  sanction  on  behalf  of 
all  concerned  such  acts  on  behalf  of  the  trustees  as  we  have 
above  referred  to.  .  .  .  Of  course,  the  jurisdiction  is  one  to 
be  exercised  with  great  caution,  and  the  Court  will  take  care 
not  to  strain  its  powers.  It  is  impossible,  and  no  attempt  ought 
to  be  made,  to  state  or  define  all  the  circumstances  under  which, 
or  the  extent  to  which,  the  Court  will  exercise  the  jurisdiction  ; 
but  it  need  scarcely  be  said  that  the  Court  will  not  be  justified 
in  sanctioning  every  act  desired  by  trustees  and  beneficiaries 

(a)  60  L.  T.  357.  (c)  [1901]  2  Ch.  oU. 

[h)  [1901]  1  Cli.  701.  {d)  [1903]  1  Ch.  457. 
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merely  because  it  may  appear  beneficial  to  the  estate;  and 
certainly  the  Court  will  not  be  disposed  to  sanction  transactions 
of  a  speculative  or  risky  character  "  {e).  In  this  case  the  Court 
authorized  the  trustees  of  three  separate  trust  instruments  to 
concur  in  a  shareholders'  scheme  for  tlie  reconstruction  of  a 
prosperous  limited  company,  shares  in  which,  settled  by  the 
settlor  or  testator  in  each  case,  had  become  vested  in  the 
trustees,  it  being  proposed  that  all  the  shareholders  in  the 
existing  company  should  exchange  their  shares,  all  of  which 
were  fully  paid,  for  more  realizable  shares  (fully  paid)  and 
debentures  in  the  proposed  new  or  reconstructed  company. 

(e)  [1901]  2  Ch.  544. 
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BOOK   THE   SECOND. 

OF  EEMEDIES  AGAINST  EXECUTORS  AND  ADMINISTEATORS. 

In  the  last  place,  it  is  proposed  to  treat  of  the  Hemeciies  against 
executors  and  administrators,  by  means  of  which  their  various 
duties  and  liabilities  may  be  enforced  in  the  King's  Bench 
and  Chancery  Divisions  of  the  High  Court  of  Justice  respectively. 

Before  entering  on  this  subject,  it  may  be  remarked,  that  Foreign 
no  suit  can  be  brought  against  any  executor  or  administrator,  executors. 
in  his  official  capacity,  in  the  Court  of  any  country  but  that 
from  which  he  derives  his  authority  to  act  by  virtue  of  the 
probate  or  letters  of  administration  there  granted  to  him  (a). 
Therefore,  if  a  foreign  creditor  wishes  a  suit  to  be  brought  here, 
in  order  to  reach  the  effects  of  a  deceased  testator  or  intestate 
situate  in  England,  it  will  be  necessary,  before  the  suit  can  be 
maintained,  notwithstanding  an  executor  or  administrator  has 
been  appointed  abroad,  that  an  English  personal  representative 
should  also  be  duly  constituted  by  grant  from  the  Probate  Com't 
here  ;  for  the  foreign  executor  or  administrator  is  not  liable  to 
be  sued,  in  his  official  character,  in  this  country  (b).  But  it 
must  be  observed,  that  if  he  should  collect  the  effects  or  debts  of 
the  deceased  found  or  due  in  England,  without  taking  out  letters 
of  administration  here,  he  would  thereby  become  liable  as  executor 
de  son  tort,  to  the  extent  of  the  assets  so  received  by  him  (c). 


(a)  Story's  Confl.,  sect.  513.  this  country,  was  held  to  have  made 

{!))  Tyler  v.  Bell,   1  Keen,  826,  itseli  executor  de  son  tort :  Att.-Gen. 

829;    Story's    Confl.,     sects.    513,  v.    The   Neiv    Yorlc   Breiueries    Co., 

514;  Flood  v.  Patterson,  29  Beav.  Ltd.,   [1898]  1   Q.  B.  205;  [1899] 

295.  A.  C.  62.     But  in  a  suit  in  equity 

(c)  See   ante,  p.    183  et  secj.     So  for  an   administration  decree,    the 

an  English  company  that,   at  the  presence  of  an  executor  de  son  tort 

request  of  American  executors,  had  in   Covu't  will    not   dispense  with 

registered    a    transfer    into    their  that  of   a  regular  representative : 

names    of    their   testator's    shares  Penny    v.    Watts,   2   Phil.    Ch.    C. 

without  probate  being  obtained  in  152.     See  jMst,  p.  16-^6  et  seq. 
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CHAPTER  THE  FIRST. 


No  action  lay 
at  cummon 
law  against 
an  executor  in 
■which  the 
testator  could 
have  waged 
his  law. 


Action  of 
account. 


No  action  at 
law  lies 
against  an 
exocvitor  for 
a  general 
legacy  : 


OF  EEMEDIES  AGAINST  EXECUTORS  AND  ADMINISTRATORS 

AT  LAW. 

An  action  of  debt  did  not  formerly  lie  against  an  executor  or 
administrator  upon  a  simple  contract,  when  the  testator  or  intes- 
tate could  have  waged  his  law  (r/). 

But  stat.  3  &  4  Will.  IV.  c.  42,  s.  13,  abolished  wager  of 
law,  and  by  sect.  14  enacted  that  "  an  action  of  debt  on  simple 
contract  shall  be  maintainable  in  any  Court  of  Common  Law 
against  any  executor  or  administrator." 

No  action  of  account  lay  against  an  executor  or  administrator 
at  common  law ;  because  the  account  rested  in  the  privity  and 
knowledge  of  the  deceased  only  {V)  :  But  this  action  was  given 
by  stat.  4  &  5  Ann.  c.  10,  s.  27. 

An  action  does  not  lie  against  an  executor  for  a  general 
legacy  {(i)  even  though  he  may  have  expressly  promised  to 
pay(r/). 

And  an  action  at  law  for  a  distributive  share  of  an  intestate's 
property  cannot  be  maintained  against  the  personal  representa- 
tive, although  he  may  have  expressly  promised  to  pay  {e) . 


(n)  Barry  v.  Rohinson,  1  N.  E. 
293 ;  Wager  of  law  or  vacliatio  legis 
was  an  ancient  mode  of  proceeding, 
whereby,  in  an  action  of  debt 
brought  upon  a  simple  contract 
between  the  parties,  without  deed 
or  record,  the  defendant  might  dis- 
charge liimself  by  swearing  in  a 
Court  in  the  presence  of  compur- 
gators, that  he  owcth  tho  plaintiff 
nothing  in  manner  and  form  as 
he  hath  declared.  In  the  time  of 
Lord  Coke  it  had  bi'coino  cus- 
tomary, instead  of  bringing  actions 


of  debt,  to  bring  actions  upon  the 
case  upon  the  defendant's  promise, 
wherein  he  could  not  wage  his  law. 
See  Bac.  Abr.  "  Wager  of  Law." 

(i)  Co.  Litt.  89,  b;  2  Inst.  404. 

(c)  Decks  V.  >'^trutt,  5  T.  E.  690. 
See  mite,  p.  1422. 

('/)  Jones  V.  Tanner,  7  B.  &  C. 
542. 

(e)  See  accord.  Holla  it  d  v.  Clark, 
1  Y.  &  C.  Ch.  C.  151,  167,  per 
Ivnight  Bruce,  Y.-C.  See  also 
Johnson  v.  Johnson,  3  B.  &  P. 
169,  whore  Lord  Alvanley,  C.  J., 
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But  the  law  is  different  with  respect  to  qiccific  legacies  ;  for,  sems,  as  to  a 
after  an  assent  bj  an  executor  to  a  specific  legacy,  he  is  clearly  ^f^^^  jissent^^ 
liable  at  law  to  an  action  by  the  legatee ;  because  the  interest  in 
any  specific  thing  bequeathed  vests  at  law  in  the  legatee,  upon 
the  assent  of  the  executor  (/'),  Therefore,  a  devisee  of  chattel 
leaseholds  may  bring  an  action  to  recover  them  against  the 
executor,  after  an  assent  by  him  to  the  bequest  (ry) .  So  an  action 
of  trover  will  lie  for  a  specific  legacy,  after  the  executor  has 
assented  iji). 

It  must  also  be  observed,  that  executors  may,  by  arrangement  or  whore  he 
with  the  legatees,  cease  to  hold  the  money  bequeathed  in  their  jlow'thr*^  **^ 
character  of  executors  ;  in  which  case  they  are  obviously  liable  money  as 
to  be  sued  at  law;  Thus,  in  Gregory  v.  Harman  [i),  the 
plaintiff  and  three  others  being  residuary  legatees  under  the 
Will  of  one  T.  P.,  the  defendants,  as  the  executors  named  in  the 
Will,  accounted  with  them,  and  having  paid  to  the  latter  the 
respective  sums  due  to  them  thereon,  took  from  them,  and  from 
the  plaintiff,  a  release,  but  did  not  pay  the  plaintiff  his  share, 
he  having  consented  to  allow  it  to  remain  in  their  hands ;  and 
it  was  held,  that  the  money  not  being  retained  by  the  defendants 
in  their  character  of  executors,  the  plaintiff  was  entitled  to 
recover  it  in  an  action  at  law.  Again,  in  Hart  v.  Minors  (Z-),  E. 
by  Will  bequeathed,  subject  to  debts  and  legacies,  the  residue  of 
his  personal  estate  to  his  executors,  upon  trust  to  divide  the 
same  into  two  equal  parts,  and  to  divide  one  of  such  parts  into 
six  equal  shares,  and  to  pay  one  of  such  shares  unto  each  of  his 
cousins,  E.  T.,  J.  W.,  and  J.  H.,  and  the  remaining  shares  as 
therein  mentioned,  and  appointed  M.  his  executor,  who  duly 
proved  the  Will :  M.  having  taken  upon  himself  the  execution 
of  the  Will,  called  a  meeting  of  the  residuary  legatees,  at  which 
J.  H.  was  present,  and  exhibited  an  account,  charging  himself 
with  assets,  and  paid  some  of  the  legatees  the  greater  portion  of 

observed  that,    "if    an    executor,  applied."     See  as  to  an  action  fur 

thinking   that  he   has   settled  the  a  legacy  charged  on  land,  Braith- 

affairs    of    his    testator,     pay   the  ^va^te  v.  Skin  tier,  5  M.  &  W.  313. 

legacies,    I    have    no   difficulty   in  {/)  Ante,  ^.  1107,  noto{a).    And 

saying  that  a   Coui^t  of   Common  gee   Be    Ciilvtrhouse,  [189(3]    2  Ch. 

Law  would  not  entertain  an  action  251. 

for  money  had  and  received  against  /  %    n  /v        o  -n    i.   i  .-><% 

•^  .  i       r,  ('-/)  Doe  V.  truy,  3  East,  120. 

a  legatee,  since  such  a  Court  cannot 

take  into  consideration,  as  a  Court  ^^')   Wmiams  v.  Lee,  3  Atk.  223. 

of  Equity  would  do,   the  mode  in  (0  1  Moore  &  P.  209. 

which,  the  funds  might  have  been  (A-)  2  Crompt.  &  M.  700. 
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their  share  of  the  residue,  and  was  about  to  pay  J.  II.,  hut  was 

prevented  from  so   doing :    Another   meeting  was   afterwards 

called,  at  which  J.   H.  was  not  present,   when   the  executor 

exhibited  another  account,  charging  himself  with   assets,  and 

crediting    himself    with    payments    and    disbursements,    and, 

amongst  others,  with  having  paid  "  cash  for  legacy  duties : " 

To   this   was   appended   a   supplemental    account,    containing, 

amongst  others,  the  following  item :    "  By   cash   retained  for 

J.  H.,  179/.  lO.s. : "  In  an  action  for  money  had  and  received, 

and  on  an  aceoimt  stated,  brought  by  J.  H.  against  the  executor 

to  recover   the    amount  of    the    legacy,   it    was   held   by  the 

Barons  of   the  Exchequer,   that  the  action  was  maintainable, 

on   the  ground  of  a  certain    sum  having   been   received   and 

retained  by  the  defendant  for  the  plaintiff's  use,  by  which  the 

defendant  ceased  to  hold  the  money  in  his  character  of  executor  (/). 

51  &  52  Vict.        The  jurisdiction  of  the  County  Courts  is,  by  stat.  51  &  52 

legacy,  &c.,      Vict,  c.  43,  s.  58,  extended  to  the  recovery  of  a  demand  not 

50?  recoveJ-^  exceeding  50/.,  for  the  amount  or  part  of  the  amount  of  a 

able  in  distributive  share  under  an  intestacy,  or  of  any  legacy  under 

County  Court.       tt/---|i 

Where  money  is  bequeathed  to  an  executor  in  trust,  that  is, 
where  he  has  trusts  to  perform  with  respect  to  the  bequest 
which  do  not  form  part  of  the  ordinary  duties  of  an  executor, 
the  case  is  not  within  section  58  {m),  but  a  bequest,  though 
made  in  terms  to  an  executor  in  trust,  will  be  within  the  section 
if  the  executor  has  really  nothing  more  to  do  than  he  would  be 
bound  to  do  upon  a  simple  bequest  to  a  legatee  («).  And  all 
cases  involving  the  administration  of  estates  or  the  execution 
of  trusts  within  and  to  the  amount  of  500/.  are  within  the 
equity  jurisdiction  conferred  on  the  County  Courts  by  sect.  67. 

(/)  Sec    also    Gorton    v.   Dyson,  [m)  Hewston  v.  Phillips,  11  Exch. 

1    Brod.    &   Bing.    219 ;    Moert  v.  099.     See  furtlier,  as  to  what  is  a 

Moessard,  1  Mooro  &  P.  8  ;  Rose  v.  claim  for  a  legacy,  Longhottom  v. 

Baimry,  2  Bing.  N.  S.  145  ;   Was7iey  Longhottom,  8  Exch.  203. 
V.  Edrnshuiii,  4  Tyrwh.  806;  Ropcr 

V.  ILdlawl,  ;j  A.  &  E.  99  ;  Edivards  (n)  Pears  v.  Wilson,  6  Exch.  833. 

V.  BaUs,  7  M.  &  Gr.  590  ;  BartUit  See  also  Re  Fuller,  2  E.  &  B.  573. 

V.  Dimond,   14  M.  &  W.  49,    56  ;  The  County  Court  may  well  try  a 

Purdoe  v.   Price,  16  M.  &  W.  459,  qxiof^tionoi  devastavit  in.  such,  a  suit: 

hy  Rolfc,  B.  ;    liond   v.   Nurse,    10  Winch    v.    Winch,    13   C.    B.    128. 

Q.  li.  244  ;   Edwards  v.  Lnnmdes,  1  The  grant  of  letters  of  administra- 

E.  &  B.  81  ;   Topham  v.  Morccro/t,  tion  is  part  of  the  cause  of  action  : 

8  1'].  &  B.  972.  Re  Fuller,  2  E.  &  B.  573. 
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It  lias  been  shown  (o) ,  that  in  the  case  of  an  action  brought  Parties. 
hy  executors,  they  should  all  join,  whether  they  have  adminis- 
tered or  not  {p).  But  the  rule  as  to  joinder  was  different  in 
actions  against  executors  or  administrators :  Therefore,  where 
the  defendant  pleaded  in  abatement  that  he  had  one  or  more 
co-executors  who  ought  to  be  joined,  he  must  have  averred,  not 
only  that  the  co-executor  was  alive  {q),  but  that  he  had  adminis- 
tered;  because  it  was  only  necessary  to  sue  so  many  of  the 
executors  as  had  administered  (r). 

Formerly  in  an  action  against  a  married  woman  executrix.  Action 
the  husband  must  have  been  joined  as  a  defendant,  but  now  by  carried 
the  Married  Women's  Property  Act,  1882,  sect.  18,  a  married  woman _ 
woman  who  is  an  executrix  or  administratrix  alone  or  jointly 
with  any  other  person  or  persons  may  sue  or  be  sued  without 
her  husband  as  if  she  were  a  feme  sole ;  and  by  sect.  24  of  the 
same  Act,  her  husband  is  not  subject  to  any  liabilities  by  reason 
of  any  breach  of  trust  or  devastavit  committed  by  her  either 
before  or  after  her  marriage,  unless  he  has  acted  or  intermeddled 
in  the  administration.  Where,  however,  a  married  woman 
administratrix  is  ordered  to  pay  into  Court  a  sum  of  money 
belonging  to  the  intestate's  estate,  and  shown  by  her  account  to 
be  in  her  possession,  the  order  should  be  in  the  common  form, 
and  not  restricted  to  payment  out  of  her  separate  estate  in  the 
absence  of  evidence  that  she  has  committed  a  devastavit  [s).  If, 
however,  the  object  of  the  order  is  to  compel  her  to  make  good 
the  loss  caused  by  her  devastavit,  the  order  must,  it  would  seem, 
be  in  the  form  in  Scott  v.  Morley  (t),  viz.,  against  her  separate 
estate,  and  no  attachment  for  non-compliance  with  it  can 
go  {u). 


(o)  Ante,  p.  1515.  also  post,  p.  1664,  note  {a). 

(p)  This,  however,  is  subject  to  {t)  20  Q.  B.  D.  120.     As  to  the 

the   operation   of   E.    S.    0.    1883,  immunity  attaching  to  the  separate 

Ord.    XVI.    r.    11,    set    out    cuite,  property  of   a  married  woman  in 

p.  1515.  respect  of  which  she  is  restrained 

(2)  Hilhert  v.   Lewis,    1    Freem.  from    anticipation,    see    Brown  v. 

268.     Pleas  in  abatement  are  now  Dimhlehy,  [190-1]  1  K.  B.   28,  and 

abolished.    See  ante,  p.  1515,  n.  (»).  cases  referred   to  in  judgment  of 

(r)  Bro.  Exors.  20,  88 ;  Wentw.  Collins,    M.     E.       And    see    also 

Off.  Ex.  205,  14th  edit.;  Sioallow  Birmingham  Excelsior  Money  Society 

V.  Emherson,  1  Lev.  161.  v.  Lane,  [1904]  1  K.  B.  35;   Qordon 

(s)  Re     TurnhuU,     TurnhuU     v.  v.  Gordon,  [1904]  P.  163. 

Nicholas,   [1900]    1   Ch.    180.     See  (?0  Seton,  6th  edit.  885,  892. 
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Action 
against 
surviving 
executor. 

Executors 
and  ad- 
ministrators 
represent 
the  persons 
beneficially" 
interested. 


Effect  of 
defence  of 
pkhc  adnilnis- 
trar'it  on  form 
of  judgment. 


Service  on 
one  of  two 
co-executors 
sufficient  in 
action  for 
recovery  of 
land. 

In  an  action 
against  exe- 
cutor, as 
Buch,  the 
indorsement 
of  tlie  Avrit 
should  show 
in  what 
capacitj'-  he 
is  sued. 


If  one  of  two  executors  dies,  an  action  cannot  be  brought 
against  the  surviving  executor  and  the  executor  of  the  deceased 
executor,  but  must  be  against  the  survivor  alone  {x). 

By  Ord.  XVI.  r.  8,  it  is  provided  that  trustees,  executors  and 
administrators  may  be  sued  on  behalf  of,  or  as  representing  tlie 
property  or  estate  of  which  they  are  trustees  or  representatives 
without  joining  any  of  the  persons  beneficially  interested  in  the 
trust  or  estate,  and  shall  be  considered  as  representing  such 
persons ;  but  the  Court  or  a  Judge  may,  at  any  stage  of  the 
proceedings,  order  any  of  such  persons  to  be  made  parties, 
either  in  addition  to  or  in  lieu  of  the  previously  existing 
parties  (y). 

There  seems  no  reason  why  a  plaintiff  should  not  obtain 
judgment  under  Ord.  XIV.  against  an  executor  who  does  not 
set  up  a  defence  of  ^j/f'»e  admiiustrarU,  although  an  executor  can 
of  course  obtain  leave  to  defend  more  readily  than  his  testator 
could  have  done.  It  would  seem  to  have  been  decided  at 
Chambers  that,  when  the  executor  successfully  sets  up  2)lene 
admhmfmvit,  the  plaintiff  is  entitled  to  a  judgment  with  costs 
against  future  assets  quando  acciderint,  but  that  the  executor  is 
entitled  to  costs  of  action  as  against  the  plaintiff  (s) . 

Service  on  one  of  two  co-executors,  who  are  in  possession  of 
the  premises,  would  seem  to  be  a  sufficient  service  in  an  action 
for  recovery  of  land  (a) . 

In  an  action  against  an  executor,  as  such,  he  must  be  named 
executor,  as  it  is  provided  by  E.  S.  C.  1883,  Ord.  III.  r.  4,  that 
if  the  defendant  or  any  of  the  defendants  is  sued  in  a  represen- 
tative capacity,  the  indorsement  shall  show  in  manner  appearing 
by  such  of  the  forms  in  Appendix  A.  Part  III.  Sect.  VII.  as  shall 
bo  applicable  to  the  case,  or  by  any  other  statement  to  the  like 
effect,  in  what  capacity  the  defendant  is  sued  {b) .  Under 
the  law  as  it  existed  prior  to  the  Judicature  Act  it  was  settled 


(.r)  1  lloll.  Al>r.  928,  tit.  Exors. 
(Z).  But  if  the  executor  of  the 
executor  administer  with  the  other, 
an  action  lies  aj^ainst  both  as  exe- 
cutors :  Jhid.  It  is  not  necessary, 
as  a  rule,  in  an  action  for  an  account 
in  the  Chancery  Division  to  add  the 
representative  of  a  deceased  exe- 
cutor as  a  party,  but  where  it  is 
desirable  to  j<nn  such  representative 


E.  S.  C.  1883,  Ord.  XVI.  r.  11  {ante, 
p.  1515),  or  r.  48  (as  to  third-party 
procedure)  may  be  applied  :  lie 
Harrison,  [1891]  2  Ch.  349. 

{y)  See  ante,  p.  1545. 

(z)  See  Annual  Practice,  1904, 
p.  125. 

(rt)  Dve  d.  Strickland  v.  Boe,  4 
D.  &  L.  431. 

{h)  There    was    a    similar    rule 
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that  if,  upon  tlio  wliole  matter,  the  plaintiff  had  declared  against  Practioo  prior 
the  defendant  as  executor,  it  was  considered  that  the  judgment  ^(.t. 
might  well  be  de  houis  tcstafon's,  although  the  defendant  was  not  Statement  of 
named  executor  at  the  beginning  of  the  declaration  (c)  :  Thus  it  ^^^  defen- 
was  enough  in  an  action  of  covenant  on  a  demise  to  the  testator,  dant  to  be 
to  state  that  he  made  his  Will  and  appointed  the  defendant  /it's  executor. 
executor,  who  entered  and  was  possessed  as  creditor;  for  this 
averment  might  be  traversed  by  the  defendant  (<■/). 

Formerly   a  plaintiff   could   not  have   an  action  against  a  joinder  of 
defendant  to  charge  him  as  executor,  and  also  in  his  own  right :  ^°^'^^^- 
for  the  judgment  in  the  one  case   wix^  dc  bonis  proprtis,  and  in 
the  other  de  bonis  tesfatoris  {e). 

But  now  by  R.  S.  C.  1883,  Ord.  XVITI.  r.  5,  it  is  provided 
that  "  Claims  by  or  against  an  executor  or  administrator  as  such 
may  be  joined  with  claims  by  or  against  him  personally,  pro- 
vided the  last-mentioned  claims  are  alleged  to  arise  with  refer- 
ence to  the  estate  in  respect  of  which  the  plaintiff  or  defendant 
sues  or  is  sued  as  executor  or  administrator  (/).  With  regard 
to  the  corresponding  rule  of  the  Rules  of  1875  (Ord.  XVII.  r. 
5),  Hall,  V.-C,  made  the  following  observations  in  Padidch  v. 
Scott  (g)  :  "  In  suing  an  executor  or  administrator  it  frequently 
becomes  a  question  whether  he  should  be  sued  as  legal  personal 
representative  or  personally  ;  and  the  minds  of  the  framers  of 
Order  XVII.  Eule  5,  were  directed  to  Ashhy  v.  Asliby  (h),  and 
cases  of  the  same  class,  where  the  executor  or  administrator  has 
been  dealing  with  the  assets,  or  making  contracts  in  the  course 


before    the    Judicature    Act ;    see  v.  Hohday,  4  M.  &  S.  1 20,  tliat  no 

Com.  Dig.  Pleader  (2  D.  2).  objection  could  be  made  to  a  decla- 

(c)  Dean  of  Bristol  v.  Guyes,  1  ration  in  the  detrnet,  which  might, 
Saund.  112,  a  ;  Rann  v.  Huglies,  and  strictly  ought  to  have  been, 
4  Bro.  P.  0.  27,  Toml.  edit.  ;  Com.  laid  in  the  debet  and  detinet ;  for  a 
Dig.  Abatement  (F.  20)  ;  ibid.  party  might  abridge  his  demand. 
Pleader  (2  D.  2).  though  he   could    not    extend    it. 

(d)  Holliday  v.  Fletcher,  2  Lord  See  ante,  p.  1388,  note  {h). 
Eaym.   1510  ;    8.   C,  2   Stra.   181.  ^^^   Herrenden    v.    Palmer,    Hob. 
If  the  plaintiff  declared  m  the  debet  gs  ;  Hall  v.  Iluffam,  2  Lev.  288. 
and  detinet  against  an  executor  or 

administrator,  in   cases  where  he  (/)  ^^  ^^«  ^^^^  ^^'^'^  *^'^*  ^^'^ 
ought  to  have  sued  in  the  detinet  ™1*^  '^^^^  ^o*    ^^PP^^  ^^   counter- 
only,  the  declaration  was  bad  on  ^^^^^  '•    ^I^^^^onnld   v.    Cavington, 
J                   ,,         ,    .,               •Ill,  4  C.  P.  D.  28;   ante,  p.  1521. 
demurrer,  though  it  was  aided  by  »          >  i 

verdict  :    Fruen   v.  Porter,   1    Sid.  (j/)  2  C.  D.  736,  743. 

379.      But  it  was  held  in   Wilson  (/^)  7  B.  &  C.  448;  ante,  p.  1415. 
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Defences ; 


plea  of 
executor's 
baukruptcy  : 


pleas  by- 
several 
executors. 


of  administration  properly  and  fairly  in  his  character  of  executor 
or  administrator,  and  then  it  becomes  a  question  whether,  the 
contracts  being  personally  entered  into  by  him,  he  should  be 
sued  in  his  character  of  legal  personal  representative  or  in  his 
personal  character,  being  left  afterwards  to  get  payment  if  he 
could  out  of  the  assets  in  a  course  of  administration.  The 
object  of  that  clause  was  to  get  over  such  difficulties." 

In  an  action  against  an  executor  or  administrator,  the 
defendant  may  plead  any  matter  which  the  testator  or  intestate 
might  have  pleaded  (/)  ;  and  in  addition  thereto  he  may  speci- 
fically deny  the  character  in  which  he  is  sued,  which  was 
formerly  done  by  pleading  ne  unques  executor  or  adminktrator ; 
or  admitting  it,  he  may  plead  that  he  has  no  assets  in  his  hands, 
and  that  either  generally,  or  specially,  with  the  exception  of 
assets  to  a  certain  amount,  which  are  not  sufficient  to  satisfy  the 
plaintiff ;  or  he  may  plead  a  retainer  to  pay  his  own  debt  of 
equal  or  superior  degree,  or  debts  of  a  superior  degree  due  to 
thii'd  persons  (/.•) . 

Unless  a  devastavit  is  suggested,  a  plea  by  an  executor  or 
administrator  of  his  own  bankruptcy  is  not  pleadable :  as  the 
proceedings  in  bankruptcy  would  not  bind  any  effects,  upon 
which,  if  the  plaintiff  obtained  judgment  and  execution,  the 
sheriff  would  have  a  right  to  levy  under  a /./a.  (/). 

If  there  are  several  executors,  they  may  plead  different  pleas; 
and  that  which  is  most  to  the  testator's  advantage  shall  be 
received.  Therefore,  in  an  action  of  assumpsit  against  four 
executors,  upon  a  promise  made  by  the  testator,  if  one  executor 
acknowledges  the  action,  and  the  other  three  plead  non-assumpsit, 
their  plea  shall  be  received  {m).  Hence,  if  a  warrant  of  attorney 
be  given  by  one  of  several  executors  to  confess  judgment  against 
them  all,  the  Courts  will  order  it  to  be  delivered  up  (/?).     So 


(/)  Com.  Dig.  Pleader  (2  D.  8). 

(/c)  Tidd,  644,  9th  edit. 

(/)  See  Serle  v.  lirttdslmw,  2  Cr. 
&  M.  148;  ante,  p.  475. 

(to)  C'liaffe  V.  Kclluitd,  1  Roll. 
Abr.  929,  tit.  Exors.  (A.),  pi.  1; 
Weiitw.  Off.  Ex.  212,  14th  edit. ; 
J'J/w,//  V.  QiiftHh,  1  Stra.  20.  So  if 
two  executors  have  judginent,  and 
the  one  prays  a  rupias,  and  the 
other  a  Jieri  facias,  tho  capias  shall 
bo  awarded,  as  bc^t  for  tho  testa- 


tor :  Foster  v.  Jaclson,  Hob.  61, 
cited  as  the  opinion  of  Cotismore 
in  7  n.  6,  6.  Although  the  forms 
of  pleading  have  been  altered  by 
the  Judicature  Acts,  there  seems 
to  bo  nothing  in  those  Acts  to 
impugn  the  general  principles  laid 
down  in  the  authorities  cited  for 
the  propositions  under  this  head 
in  the  text. 

(«)  Elwell  V.  Quash,  1  Stra.  20; 
Tidd,  548,  9th  edit. 
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where  one  executor  pleaded  a  good  plea,  and  tlie  other  a 
bad  one,  on  demurrer,  judgment  was  given  in  C.  B.  for 
both  the  defendants ;  but  it  was  reversed  on  error,  and  a 
new  judgment  given  for  the  plaintiff  against  one  executor 
only(o). 

Where  several  executors  plead  a  release  to  the  testator  or  to 
themselves,  and  one  of  them  afterwards  makes  default,  this  shall 
not  be  a  total  default  in  the  defendants,  so  as  to  induce  a 
judgment  against  them  {p). 

If  the  defendant  intends  to  deny  his  being  executor  or  admin-  Plea  of  ne 
istrator,  he  must  plead  such  denial  specifically  [q) ;  otherwise  he  tur,  &c. : 
will  admit  his  representative  character.  The  plea  of  ne  nnquca 
executor  or  ne  unques  administrator  is  a  plea  in  bar  [r)  :  But 
a  plea  to  an  action  brought  against  the  defendant  as  executor, 
that  he  was  administrator  and  not  executor,  was,  under  the  old 
system,  a  plea  in  abatement  only  (s),  which  now  could  be  easily 
remedied,  if  necessary,  by  amendment.  So,  in  an  action 
against  the  defendant  as  administrator,  a  plea  that  he  was  not 
administrator  but  executor,  could  only  be  in  abatement  {t).  So, 
if  he  were  sued  as  administrator  generally,  he  must  have  pleaded 
in  abatement  that  he  was  administrator  only  durante  mi  nor  i- 
tate  {u). 

On  the  trial  of  an  issue  joined  on  a  plea  of  nc  unques  executor 
or  administrator,  the  onus  of  proof  is  on  the  plaintiff,  who  has  to 
prove  the  affirmative  of  the  proposition. 

If  the  fact  that  a  party  is  executor  is  denied  by  the  opposite 
party  (.r),  proof  that  the  defendant  has  intermeddled  with  the 


(o)  Baldwin  v.    Church,    cited    1  (s)  Pyne  v.    WooUa)i<l,    2    Vent. 

Stra.    20.       Demurrers     are     now  178 ;    Harding  v.   Salkill,   1    Salk. 

abolished,  but  points  of  law  wbicb  296  ;     (IrnnireU    v.    Silly,    2    Lev. 

formerly  would  have  been  raised  190;    Com.  Dig.  Pleader  (2  D.  3), 

by  demurrer  can  now  be  raised  by  (2  D.  7). 

tbe  pleadings    under   Ord.    XXV.  {t)  Com.  Dig.  Abatement  (F.  20); 

r.  2.     As  to  the  costs  where  defen-  Pleader    (2    D.    12)  ;     Com.    Dig. 

dants  sever  in  their  pleadings,  see  Pleader  (2  D.  4).    Now  by  E.  S.  C. 

Htumm  V.  Dixon,  22  Q.  B.  D.  99;  1883,  Ord.  XXI.  r.  20,  no  plea  or 

ihid.  529.  defence  shall  be  pleaded  in  abate- 

(v)  Wentw.   Off.  Ex.  213,  14th  "^^^*-                                  ^    ,       _ 

^.^'                                          '  («)  LHth  V.  Plant,  1  Lutw.  20; 

^"  ■                                               ^  Com.  Dig.  Pleader  (2  D.  12). 

{q)  E.   S.    C.    1883,    Ord.    XIX.  ^^^  ^^^^  denial  must  be  specific- 

!■•  13-  ally  pleaded  :    see  E.  S.  C.    1883, 

(r)  Com.  Dig.  Pleader  (2  D.  7).  Ord.  XIX.  r.  13. 
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IS 


plea  by  ad- 
rainistrator 
whose  lettirs 
liavc  bccu 
revoked  : 


property,  so   as   to   make  himself   executor  de  ison   tort  {//) 
sufficient  proof  of  Ms  being  executor  (~) . 

It  was  said  tliat  the  plaintiff  would  fail  on  an  issue  joined  on 
a  plea  of  ne  tinques  cxecidor,  unless  he  could  prove  not  only  the 
a]3pointment  of  the  defendant  as  executor,  but  also  that  he  had 
taken  upon  himself  to  act  as  such,  or  had  proved  the  Will.  But 
it  is  laid  down  in  a  book  of  authority,  that  an  executor  who 
proves  the  Will,  though  he  does  not  otherwise  administer,  cannot 
plead  ne  cinques  executor ;  And  that,  if  there  be  two  executors, 
and  one  proves  it  in  the  name  of  both,  even  against  the  will  of 
the  other,  yet  he  cannot  plead  ne  unques  executor  nor  administer 
as  executor  {a). 

For  the  pui'pose  of  introducing  formal  and  documentary 
evidence  of  the  defendant  being  executor  or  administrator,  it  is 
always  prudent,  and  in  some  cases  absolutely  necessary,  to  give 
notice  to  the  defendant  to  produce  at  the  trial  the  probate  of  the 
Will,  or  the  letters  of  administration  ib) .  But  it  is  not  also 
necessary,  in  order  to  let  in  secondary  evidence,  to  prove  that 
the  probate  or  letters  are  in  the  defendant's  possession  ;  for  if 
he  has  been  duly  appointed  executor  or  administrator,  they  must 
necessarily  be  presumed  to  be  in  his  possession  (e).  Some 
evidence  of  the  identity  of  the  party,  namely,  that  the  person, 
described  in  the  documentary  evidence  as  executor  or  adminis- 
trator, is  the  party  sued,  will  be  indispensably  necessary  {(/). 

If  the  defendant,  being  sued  as  administrator,  pleads,  that 
before  the  date  of  the  writ,  his  administration  was  revoked  and 
granted  to  another,  he  ought  to  allege  that  he  has  fully 
administered  all  the  goods  in  his  hands,  or  else  that  he  has 
delivered  them  over  to  the  new  administrator  (e) .     Accordingly, 


{y)  As  to  the  acts  by  whicli  a 
person  will  make  himself  executor 
<h  80)1  tort,  see  ante,  p.  183  et  sc/. 

(z)  See  ante,  p.  190.  The  plaintiff 
may  reply  that  the  defendant  has 
administered  :  Kehle  v.  Kehlr,  Hob. 
49;  Com.  Dig.  Tleader  (2  D.  7); 
or  that  goods  of  the  testator  to  a 
ccrtaiiivaluecanio  iu  the  defendant's 
handsbcfore administration  granted: 
Kellow  V.  Weatcombe,  1  Freem.  122; 
Ilinde  v.  S/celton,  34  L.  J.  N.  S.  Ch. 
378;  2  n.  &  M.  (590.  As  to  the 
proper   ])lr'a   by   an    executor   wlio 


has  administered  imder  a  Will, 
which  has  been  afterwards  dis- 
jiroved,  see  ante,  p.  184,  note  (?). 

(rt)  Com.  Dig.  Pleader  (2  D.  7). 
See  also  "Wentw.  Off.  Ex.  c.  15, 
p.  339,  14th  edit. 

(/;)  2  Phill.  Ev.  346,  6th  edit. 

(c)  2  Thill.  Ev.  347,  6th  edit. 

{d)  Ibid. 

(e)  Oarter  v.  fJee,  1  Ereom.  13, 
ante,  p.  466.  These  goods,  as  in 
the  case  of  goods  jjossossed  by  an 
executor  de  son  tort,  shall  not  be 
assets  in  1]i(>  Itands  of  the  new  ad- 
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if  an  administrator  wastes  the  goods,  and  afterwards  administra- 
tion is  committed  to  another,  yet  any  creditor  may  charge  him 
in  debt,  and  if  he  pleads  the  last  administration  committed  to 
another,  the  other  may  reply  that  before  the  second  administra- 
tion committed,  he  had  wasted  the  goods  (/'). 

Creditors  in  respect  of  debts  which  the  testator  or  intestate  plea  of  the 
contracted  more  than  six  years  before  the  commencement  of  the  Limitations : 
suit  used  formerly  to  attempt  to  take  the  case  out  of  the  Statute 
of  Limitations  by  basing  the  case  on  a  count  or  counts  upon 
oral  or  implied  promises  by  the  executor  or  administrator  as  such. 

But  by  stat.  9  Geo.  IV.  c.  14,  s.  1,  after  reciting  the  Statute  Stat.  9  G.  IV. 
of  Limitations,  21  Jac.  I.  c.  16,  and  the  Irish  Act,  10  Car.  I.,    ',    "  ,  , 

'  _  _  '  '  '   aeknowledg- 

it  is  enacted,  that  "  in  actions  of  debt,  or  upon  the  case,  grounded  ment  or 

1  ,        ,  1  1     1  i.  •        1        promise  to  be 

upon  any  simple  contract,  no  acknowledgment  or  promise  by  -j^  ^ritino- 

words  only  shall  be  deemed  sufficient  evidence  of  a  new  or  feigned  by  the 

continuing  contract,  whereby  to  take  any  case  out  of  the  opera-  able  thereby : 

tion  of  the  said  enactments,  or  either  of  them,  or  to  deprive  any 

party  of   the  benefit  thereof,  unless  such   acknowledgment  or 

promise  shall  be  made  or  contained  by  or  in  some  writing,  to  be 

signed  by  the  party  chargeable  thereby  {g)  ;    and  that  where  no  joint  con- 

ii_  1     11    1        J.  •    •    i.  J.       J.  L  tractor  to  lose 

there  shall  be  two  or  more  j  omt  contractors,  or  executors  or  benefit  of 
administrators   of    any   contractor,    no   such    ioint   contractor,  statute  by 

..  ir.         f>i  •  ^   reason  only 

executor   or   administrator,  shall  lose   the  benefit  of  the  said  of  written 
enactments,  or  either  of  them,  so  as  to  be  chargeable  in  respect  ment^ra' wro- 
or  by  reason  only  of  any  written  acknowledgment  or  promise  mise  of  co- 
made  and  signed  by  any  other  or  others  of  them  ;  provided  that 
nothing  herein  contained  shall  alter  or  take  away  or  lessen  the 
effect  of  any  payment  of  any  principal  or  interest  made  by  any 
person  whatsoever"  (//). 

ministrator,  until  they  come  to  his  tiff  had  gone   over  the    items  of 

possession:  Ihid. ;    Keble  v.  Keble,  the  account,  and  struck  a  balance, 

Hob.  49.  which     the     defendant     promised 

(/)  Packman's  Case,  6  Co.  18,  h.  verbally  to  pay  :    it  was  objected 

(r/)  Extended  to  writings  signed  that  this  was  within  the  9  Geo.  IV. 

by  an  agent  under  the  provisions  c.  14:  But  Vaughan,  B.,  said,  "I 

of  stat.  19  &  20  Vict.  c.  97,  s.  13.  think  the  ijlaintiff    has    shown   a 

(7i)  In  an  action  by  an  adminis-  good    cause    of    action    upon    the 

tratrix,    to  which   the    Statute   of  count  on  an  account  stated.     She 

Limitations  was    pleaded,   it    aj)-  does  not  go  upon  the  original  debt 

peared   that   the    catise   of    action  at  all.     I  take  the  statute  to  apply 

arose  more  than  six  years  before,  in   cases  where    you    go    for    the 

but  that  within  six  years  the  do-  original  debt,  and  then  give  some 

fendant  and  the  agent  of  the  plain-  evidence  of  an  acknowledgment  to 
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But  it  is  also  provided  by  the  same  section,  that  '*  in  actions 
to  be  commenced  against  two  or  more  such  joint  contractors,  or 
executors  or  administrators,  if  it  slinll  ajipear  at  the  trial,  or 
otherwise,  tliat  the  plaintiff,  though  barred  by  either  of  the  said 
recited  Acts,  or  this  Act,  as  to  one  or  more  of  such  joint  con- 
tractors, or  executors  or  administrators,  shall  nevertheless  be 
entitled  to  recover  against  any  other  or  others  of  the  defendants, 
by  virtue  of  a  new  acknowledgment  or  promise,  or  otherwise, 
judgment  may  be  given  and  costs  allowed  for  the  plaintiff, 
as  to   such   defendant  or   defendants,  against  whom   he   shall 


rebut  the  presunii:)tion  raised  by 
the  Statute  of  Limitations,  that  the 
debt  has  been  satisfied  :  "  Hmith  v. 
Forty,  4  Carr.  &  P.  12G.  See  also 
Ashhj  V.  James,  11  M.  &  W.  542, 
accord.  A  testator  being,  at  the 
time  of  his  death,  in  1857,  indebted 
to  B.  on  simple  contract,  gave  by 
his  Will  his  real  and  personal 
estate  to  his  wife  for  life,  and  aji- 
pointed  J.  and  E.  executors.  The 
Will  was  not  proved  for  many 
years,  but  the  widow  took  posses- 
sion of  all  the  property,  and  paid 
interest  on  the  debt  to  February, 
1864.  In  September,  1870,  the 
Will  was  proved,  and  then  B.  filed 
his  bill  on  behalf  of  himself  and 
other  creditors  against  the  widow 
and  the  executors.  And  it  was 
held  that  the  claim  was  barred  by 
the  Statute  of  Limitations,  for  the 
cause  of  action  having  accrued  in 
the  testator's  lifetime,  whether  the 
Will  was  proved  or  not,  was  im- 
material, and  that  after  six  years 
from  the  last  acknowledgment  the 
Statute  of  Limitations  is  a  bar  to 
a  hiiiiplo  contract  debt  of  a  testator, 
altliough  there  has  bccai  no  legal 
personal  representative  to  sue : 
JJoahvri'jJif  v.  /htdirrii/hf,  L.  E. 
17  Plq.  71.  And  it  would  seem 
that  if  the  remedy  of  a  creditor 
ngaJTist  tlio  personal  estate  is 
barrel,    wliile   his  remedy   ngaiiist 


the  real  estate  has  been  kept  alive, 
the  real  estate  can  be  made  liable, 
although  there  is  no  legal  personal 
representative :  jier  Jessel,  M.  R., 
■ibid.  p.  74.  And  in  Be  Holh'ngs- 
head,  37  C.  D.  651,  it  was  decided 
that  payment  by  a  devisee  for  life 
on  a  simple  contract  debt  of  his 
testator  is  sufficient  acknowledg- 
ment to  keeji  the  debt  alive  against 
all  i^arties  interested  in  remainder  ; 
the  law  in  regard  to  paj-ment  of 
interest  by  a  tenant  for  life  on  a 
simple  contract  debt  standing  on 
the  same  footing  as  that  with  re- 
spect to  payment  of  interest  on  a 
specialty  debt.  See  also  Jioddam 
V.  MorJey,  1  De  G.  &  J.  1 ;  Coope 
V.  Cresswell,  L.  R.  2  Ch.  112,  126. 
An  acknowledgment  of  a  debt  by 
one  of  several  executors  as  executor 
within  this  section  is  sufficient  to 
keep  the  debt  alive  as  against  the 
others,  and  on  the  death  of  the 
executor  making  the  acknowledg- 
ment an  order  may  be  made  in 
an  administration  action  for  pay- 
ment of  the  debt  out  of  assets 
remaining  unadministered  in  the 
hands  or  under  the  control  of  the 
surviving  executors :  i?e  Mac- 
donald,  [1897]  2  Ch.  181.  Although 
as  a  general  rule  an  executor  may 
pay  a  statute-barred  debt  without 
committing  a  devasfavif,  he  may 
not  i)ay  sneh  a  debt  after  it  has 
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recover,  and  for  the  other  defendant  or  defendants  against  the 
plaintiff." 

With  regard  to  the  payment  of  principal  or  interest,  it  was  effect  of  a 
held,  that  a  payment  by  one  of  tlie  makers  of  a  joint  and  co-'conh-actor'- 
several  promissory  note  took  the  case  out  of  the  statute,  in  the 
same  manner  as  before  the  statute  9  Geo.  IV  (/). 

But  now  by  the  14th  section  of  the  stat.  19  &  20  Vict.  c.  97  Stat.  19  &  20 
(Mercantile  Law  Amendment  Act,  18-56),  "where  there  shall  be  ^''^*"  ""•  °'^' 
two  or  more  co-contractors  or  co-debtors,  whether  bound  or  liable 
jointly  onl}^,  or  jointly  and  severally,  or  executors  or  adminis- 
trators of  any  contractor,  no  such  co-contractor  or  co-debtor, 
executor  or  administrator  shall  lose  the  benefit  of  the  [Statutes 
of  Limitations],  or  any  of  them,  so  as  to  be  chargeable  in 
respect  or  by  reason  only  of  payment  of  any  principal,  interest 
or  other  money  by  any  other  or  others  of  such  co-contractors  or 
co-debtors,  executors  or  administrators"  (/•). 


been  declared  to  be  so  barred  by  a 
Court  of  competent  jurisdiction : 
Midghy  v.  Midgletj,  [1893]  3  Ch.  282. 

(^)  By  Parke,  J.,  in  Chippendale 
V.  Thurston,  Mood.  &  M.  411  ; 
Wijntt  V.  Hodson,  8  Bing.  309. 
This  was  by  reason  of  the  proviso 
that  the  Act  shall  not  lessen  the 
effect  of  any  payment,  &c.  See 
also  Burleigh  v.  Stott,  S  B.  &  C. 
36 ;  Channel  v.  Ditchhurn,  5  M.  & 
W.  494;  Qoddard  v.  Ingram,  3 
Q.  B.  839.  But  an  acknowledgment 
by  one  only  of  two  joint  mortgagees 
does  not  entitle  the  mortgagor  to 
redeem  where  the  mortgagees  have 
been  in  possession  for  more  than 
twenty  ( now  twelve )  years  : 
Richardson  v.  Younge,  L.  R.  10  Eq. 
275  ;  L.  E.  6  Ch.  478. 

(k)  This  section  was  held  to  be  not 
retrospective:  Jackson  v.  Woolley,  8 
E.  &  B.  778,  784.  "The  Mercantile 
Law  Amendment  Act,  1856,  dealt 
with  part  jiayment  of  principal  and 
payment  of  interest,  but  only  with 
regard  to  contractors  and  executors 
and  administrators .  The  short  effect 
of  the  enactment  as  to  executors  is 
that   no   executor   shall   '  lose   the 


benefit  of  '  the  statute  of  James, 
'  so  as  to  be  chargeable  in  respect 
or  by  reason  only  of  payment  of  any 
principal,  interest,  or  other  money 
by  any  other  executor.'  ....  It 
was  said  that  the  payment  of  interest 
by  one  executor  affected  him  only, 
and  did  not  in  any  way  affect  his 
co-executor,  and  the  argument  was 
pushed  to  the  extreme  length  of 
saying  that  the  payment  involved 
the  executor  who  made  it  in  a 
personal  liability  to  pay  the  debt. 
Therefore  it  was  urged  that  where 
one  of  two  executors  having  assets 
in  his  hand  applies  those  assets,  so 
far  as  they  extend,  in  payment  of 
interest  on  a  simple  contract  debt, 
the  result  is  that,  after  the  lapse  of 
six  years  from  the  testator's  death, 
not  only  is  the  co-executor  absolved, 
but  the  testator's  personal  estate, 
whether  in  the  hands  of  the  co- 
executor  oroutstanding,  is  exempted 
from  all  liability  to  pay  the  debt, 
and  that  the  creditor's  sole  remedy 
is  against  the  executor  personally 
who  made  the  payment.  This 
argument  was  founded  on  the 
lanpruaore  of  the  14th  section  of  the 
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But  indepeudentl}'  of   this   enactment   where   an   action  is 
brought  against  the  executor  of  a  deceased  contractor,  a  pay- 
ment by  a  surviving  joint  contractor,  made  after  the  deatJi  of  the 
testator,  will  not  take  the  case  out  of  the  Statute  of  Limita- 
tions:  Thus,  in  AtJxins  v.  Trettgotd  {!),  A.  and  B.  made  a  joint 
and  several  promissory  note  :  A.  died,  and  ten  years  after  his 
death  B.  paid  interest  upon  the  note :  In  an  action  brought 
upon  the  note  against  the  executor  of  A,,  it  was  held  that  the 
payment  of  interest  by  B.   did  not  take  the  case  out  of  the 
Statute  of  Limitations,  so  as   to  make  A.'s  executors  liable. 
Nor  will  it  make  any  difference  that  the  surviving  joint  con- 
tractor is  the  executor  of  the  deceased  :  for  it  is  clear  that  acts 
done  by  a  surviving  partner,  who  is  executor  of  the  deceased 
l^artner,  and  which  the  surviving  partner  was  in  that  character 
bound  to  do,  Quivnoi  prinid  facie  be  considered  to  have  been  done 
in  the  character  of  executor  {m).     Again,  where  a  joint  contract 
is  severed  by  the  death  of  one  of  the  contractors,  nothing  can  be 
done  by  the  personal  representative  of  the  deceased  to  take  the 
case  out  of  the  statute  as  against  the  survivor  {n).     Therefore, 
in  Stater  Y.  Lawaonfo),  it  was  holden,  that  after  the  death  of 
one  maker  of  a  joint  and  several  promissory  note,  signed  by 
two,  a  payment  upon  it  by  the  executor  of  the  deceased  party 


Mercantile  Law  Ameudmeut  Act,  law,  is  a  promise  to  pay  as  executor, 

but  it  appears  to  me  that  the  full  that  is,  out  of  the  personal  assets 

effect  may  be  given  to  every  word  of  the  testator.     The  inference  or 

in  that  enactment  with  out  producing  implication  must  be  consistent  with 

so   extraordinary  a  result.      Some  the  facts  from  which  it  is  drawn  or 

reasonable    interpretation   may  be  raised,    and    it    would    be   wholly 

put   on   the  words   '  so    as    to    be  inconsistent  with  the  facts  to  hold 

chargeable '  which  would  stop  short  that  in  such  a  case  as  that  supposed 

of  such  a  conclusion;  as,  for  instance,  the    executor    had    incurred     any 

by  holding  that  the  co-executor  who  personal  liability":  per  Chitty,  J., 

has  not  paid  is  not  to  be  personally  Re    IloUingshead,    37    C.    D.     651, 

chargeable  as   for   a   devastavit   in  657.     And  see  per  Stirling,  J.,  in 

paying  over  to  beneficiaries  assets  Be  Macdonald,  [1897]  2  Ch.  181,  at 

which   have   come    to    his    hands.  pp.  188,  189. 

But  I  dissent  altogether  from  the  (/)  2  B.  &  C.  23. 

l)r()p()sitif)n   that   the    executor  by  {m)   Way  y.  Bussett,  5  Hare,  55  ; 

whom    the    payment    is    made    is  Brown  v.    Gordon,    16  Beav.   302. 

thereby  involved  in   any  personal  But  see  Braithwaite  y.  Britain,  1 

liabib'ty.     The  promise  to  pay  the  Keen,    206  ;     GriJJin   v.    Aside }j,    2 

debt  arising  from  the  payment  of  C.  &  K.  139. 

interest,  whether  such  promise  is  an  (»)  1  B.  &  Ad.  398. 

infcroncoftf  fact  or  an  implication  of  {o)  1  B.  &  Ad.  396. 
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would  not  take  the  debt  out  of  the  Statute  of  Limitations  as 
against  the  survivor. 

In  Douglas  v.  For  red  (;;),  an  action  was  brought  against  an 
executor  on  a  Scotch  judgment  recovered  against  his  testator  : 
The  defendant  after  pleading  the  general  issue,  pleaded,  that 
the  plaintiff's  cause  of  action  did  not  accrue  within  six  years 
before  the  commencement  of  the  suit :  To  this  there  was  a 
replication,  that  the  deceased,  at  the  time  the  action  accrued, 
was  beyond  seas,  and  remained  there  till  he  died,  and  that  the 
plaintiff  sued  out  his  writ  against  the  defendant  within  six 
years  after  he  first  took  on  himself  the  burthen  and  execution  of 
the  Will :  and  it  was  holden,  that  this  replication  was  a  good 
answer  to  the  plea,  the  Court  being  of  opinion,  that  although 
the  injuiy  of  which  the  plaintiff  complained  had  existed  more 
than  six  years,  yet  he  had  no  "  cause  of  action,"  until  there  was 
some  person  within  the  realm  against  whom  the  action  could 
be  brought ;  and  that,  as  the  deceased  never  was  in  England 
after  the  cause  of  action  accrued  against  him,  there  was  no 
person  in  England  against  whom  the  plaintiff  could  pro- 
ceed, until  the  defendant  took  upon  liim  the  execution  of  the 
Will  {q). 


{p)  4Bmg.  686. 

{q)  See  also  Story  v.  Fry,  1  Y.  & 
C.  C.  C.  603 ;  accord.  It  must  be 
observed  that  it  seems  to  have  been 
tbe  better  opinion  that  even  before 
the  statvite  of  Anne  the  exception 
in  the  statute  21  Jac.  I.  c.  16,  in 
favour  of  persons  being  beyond  sea, 
extended  only  to  the  case  where  the 
creditors  or  'plaintiffs  were  so  absent, 
and  not  where  the  debtors  or  defen- 
dants were;  because  only  creditors 
are  mentioned  in  the  statute  :  Hall 
V.  Wyborn,  1  Show.  99;  2  Saund. 
121,  b,  note  (4).  And  now  by  the 
statute  4  Anne,  c.  16,  s.  19,  it  is 
enacted  that  if  any  person  against 
ivlwm  any  action  lies  for  seamen's 
wages,  trespass,  detinue,  trover, 
replevin,  action  of  account,  or  upon 
the  case  (or  other  actions  mentioned 
in  21  Jac.  I.  c.  16,  s.  3),  was  beyond 
sea   at  the   time   that   such  action 


accrued,  the  plaintiff'  shall  be  at 
liberty  to  bring  his  action  against 
him  within  the  same  time  after  his 
return  as  is  limited  for  such  action 
by  the  statute  of  21  Jac.  1,  c.  16, 
and  4  Anne,  c.  16.  The  latter 
statute,  however,  does  not  appear 
to  have  been  relied  on  either  by 
the  counsel  or  Court,  in  the  above 
case  of  Douglas  v.  Forrest.  But  the 
decision  is  stated  by  Lord  Denman 
in  delivering  the  judgment  of  the 
Court  of  Exchequer  Chamber  iu 
Rhodes  v.  Smethurst,  6  M.  &  W.  353, 
to  have  proceeded  on  the  equity  of 
that  statute.  See  further,  as  to  the 
construction  of  the  statute  of  Anne, 
Toivnsv.Mead,  16C.B.  123.  Absence 
beyond  seas  of  the  plaintiff  or  one  of 
the  plaintiffs  isno  longer  a  disability, 
and  the  period  of  limitation  will  run 
as  to  joint  debtors  within  the  jiu'is- 
dietion,  though  some  be  without  it : 
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Death  of  ]3^it  it  is  DO  answer  to  a  plea  of  the  Statute  of  Limitations 

cause  of  action  tliat,  after  the  cause  of  action  accrued,  and  after  the  statute  had 
accrued  IS  no    i^eo^^^j^  to  run,  the  dehtor,  within  the  six  years,  died,  and  that 

answer  to  a  °  '  .  j  ^  ^ 

plea  of  the  (by  reason  of  litigation  as  to  the  right  to  probate)  an  executor 
of  his  Will  was  not  appointed,  until  after  the  expiration  of  the 
six  years,  and  that  the  plaintiff  sued  such  executor  within  a 
reasonable  time  after  probate  granted :  For,  as  soon  as  there  is  a 
cause  of  action,  a  plaintiff  that  can  sue  and  a  defendant  that  can 
be  sued,  from  that  time  the  date  of  six  years  begins  to  run  ;  and 
when  the  statute  once  begins  to  run,  it  must  continue  to  run  (;•) . 
Where  a  title  to  land  has  under  sect.  34  of  3  &  4  Will.  IV. 
c.  27,  become  extinguished  it  cannot  be  revived  by  acknow- 
ledgment. For  instance,  where  a  tenant  in  common  had  gained 
an  adverse  title  under  the  statute  to  another  share  of  the  pro- 
perty, it  was  held  that  no  payment  of  rent  or  acknowledgment 
by  him  could  restore  the  title  so  extinguished  («) .  The  statute 
21  Jac.  I.  c.  16,  differs  in  this  respect,  since  it  merely  bars  the 
remedy  and  does  not  extinguish  the  right. 

A  "UTit  of  summons  remains  in  force  under  R.  S.  C.  1883, 
Ord.  VIII.  r.  1,  for  twelve  months,  and  may  with  leave  be 
renewed  from  time  to  time  for  six  months,  and  when  so  renewed 
will  prevent  the  cause  of  action  being  barred  under  the  Statute 
of  Limitations  from  the  date  of  the  issuing  of  the  original  writ ; 
but  where  a  writ  was  issued  in  the  Common  Pleas  against  an 
administrator  for  a  debt  not  then  barred  by  statute,  but  was 


Title  to  land 
once  extin- 
guished 
cannot  be 
re%-ived  by 
acknowledg- 
ment. 


Writ  remains 
in  force  twelve 
months,  but 
may  with 
leave  be  re- 
newed. 


19  &  20  Vict.  c.  97,  ss.  10,  11.  See 
ante,  p.  1529.  Sect.  10  is  not  retro- 
spective :  Pardo  v.  Bingham,  L.  E. 
4  Ch.  735. 

(r)  Ehofles  v.  Sinethursf,  4  M.  & 
W.  42,  affiiTQed  in  the  Exchequer 
Chamber,  6  M.  &  W.  351 ;  Freake 
V.  Crancfeldt,  3  M.  &  Cr.  499.  As 
to  the  remedy  of  a  creditor  where 
there  is  no  personal  representative, 
sec  Webster  v.  Wehattr,  10  Vos.  93; 
and  Re  Lovett,  3  C.  D.  198,  and  the 
cases  there  cited,  as  to  whether  a 
legal  representative  of  a  testator  is  a 
nccoKsaiy  i)aiiy  to  an  administration 
suit  where  an  executor  de  son  tort 
and  trustees  of  the  real  estate  arc 
before  the  Court.  It  appears  to  be 
clear  that  where  the  object  of  the 


action  is  a  general  administration 
of  the  estate,  a  general  personal 
representative  is  necessary  (see 
liowsell  V.  Morris,  L.  R.  17  Eq.  20; 
Doiodswell  V.  Doivdswell,  9  C.  D. 
294 ;  Dan.  Ch.  Pr.  7th  edit.  p.  176), 
although  E.  S.  C.  1883,  Ord.  XVI. 
r.  46,  now  provides  that  the  Court 
may,  in  a  proper  case,  appoint  a 
person  to  represent  the  estate,  or 
proceed  in  the  absence  of  a  repre- 
sentative. See  fiu'ther,  as  to  the 
position  of  an  administrator ^enc^eniie 
lite  of  the  personal  estate  of  the 
deceased,  appointed  under  sect.  70 
of  the  Probate  Act,  1857,  Re 
Toleman,  [1897]  1  Ch.  866. 

(s)  Sanders  v.  Sanders,  19  C.  D. 
373. 


Cli.  I.]  Administrators  at  Laiv.  1581 

never  served,  and  within  six  months  after  the  issuing-  of  the 
writ  (at  which  time  the  debt  was  barred  unless  saved  by  the 
writ),  the  creditor  took  out  an  administration  summons,  Malins, 
V.-C,  held,  under  the  corresponding  section  (sect.  11)  of  the 
Common  Law  Procedure  Act,  1862,  that  the  writ  only  saved 
the  bar  for  six  months  in  the  Court  of  Common  Pleas,  and  that 
the  statute  was  a  bar  to  the  administration  suit  {t). 

By  sect.  8  {u)  of  the  Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  Statute  of 
in  which  Act  the  term  "  trustee  "  shall  be  deemed  to  include,  an  ma^'bV^"*^ 
executor  or  administrator  (.r),  provision  is  made  for  enabling  pleaded  by 

trustees 

trustees  to  plead  the  Statute  of  Limitations  in  certain  cases. 

Although,  where  the  plaintiff  died,  a  Avrit  by  journeys 
accounts  could  not  be  brought  by  his  executor  (//) ,  j'et  if  a 
defendant  died,  the  plaintiff  might  pursue  this  writ  against  the 
personal  representative,  provided  the  action  was  of  a  nature 
such  as  would  survive  against  an  executor  or  administrator  (s)  : 
and  in  such  case,  if  the  defendant  pleaded  the  Statute  of 
Limitations,  the  plaintiff  might  reply  a  writ  newly  brought  by 
journeys  accounts  {a)  ;  and  the  executor  of  an  executor  must 
have  pleaded  that  he  had  fully  administered  on  the  day  of  the 
first  writ  piu-chased  (i^).  So  if  the  plaintiff  commenced  an 
action  against  the  deceased  within  six  years  of  the  accruing  of 
the  cause  of  action,  and  such  action  abated  by  his  death, 
a  reasonable  time  was  allowed  to  the  executor  for  bringing  a 
fresh  action  either  according  to  the  principle  of  the  old  writ  by 
journeys  accounts,  or  according  to  an  equitable  construction  of 
the  4th  section  of  the  statute  (c).  A  year  has  been  said  to 
be  a  reasonable  time,  but  the  executor,  if  he  use  due  dili- 
gence, is  not  bound  to  bring  the  action  within  a  year  from  the 
death  of  the  deceased,  e.g.,  if  the  defendant  has  made  it 
impossible  to  do  so  by  delaying  to  take  out  administration  {d) . 

{t)  Manhy  v.  Mauby,  3  C.  D.  101.  Lowndes,  6  M.  &  Gr.  534;  1  Phil. 

(m)   This  section  will  be  found  Ch.  C.  340. 

fully  set  out  and  dealt  with,  post,  (f,)  Kinseij  v.  Heijwarcl,  1  Eaym. 

P-  1661.  432;  Com.  Dig.  Abatement  (P.). 

(oc)  Sect.  1,  sub-sect.  3.  ,,x   „           ,     ^            />,      ,^    , 

;   ,  c.            i            1-0-         i-^   r  \  i'n  Spencers    Case,  6  Co.  10,   /*; 

(v)  See   a7ife,  p.   lo2o,  note  (o),  ^^  ■'     ^                                        \. 

.                      +    Ai,-         •+  Doct.  Plac.  Exors.   2,  p.  1/0,  edit, 

for  an  account  oi  tnis  writ.  ^__                                  '■ 

[z]  Kinsey  v.   Hey  ward,    1   Lord  ''* 

Eaym.    432.      But  there    is   some  (c)  See  a«;e,  pp.  1526,  1527. 

conflict    between    the    authorities  [d)  CurJewis  v.  Lord  Jlornington, 

on  this  point.     See  the  judgment  7  E.  &  B.  283;  S.  C,  in  error,  27 

of  Lord  Lyndhurst,   in   Davies  \.  L.  J.  Q.  B.  489. 
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Tlie  same  equitable  constructiou  lias  been  applied  to  the  limita- 
tion of  actions  on  bonds,  &c.,  imposed  by  the  statute  3  &  4 
Wm.  IV.  c.  42,  s.  3  {e). 

Notwithstanding  the  fact  that  actions  no  longer  abate  by- 
death  (./')  it  is  still  open  to  a  plaintiff  where  the  defendant  dies 
to  bring  a  new  action  against  the  executors  within  a  year  from 
probate  and  thus  to  take  the  case  out  of  the  Statute  of  Limita- 
tions, Thus  in  Sn-indeU  v.  Bulkdey  (g),  a  writ  was  issued,  but 
before  service  the  defendant  died.  Within  a  year  from  probate 
of  the  Will  a  fresh  writ  was  issued  against  the  executors  for  the 
same  cause  of  action,  but  in  the  meantime  the  six  years  had 
expired.  It  was  held  that  the  old  procedure  was  still  avail- 
able, and  that  the  Statute  of  Limitations  afforded  no  defence 
to  the  action.  An  alternative  procedure  is  to  apply  under 
R.  S.  C.  1883,  Ord.  XYII.  r.  2,  to  add  the  executors  as 
parties  (h). 
Plea  of  A  defendant  sued  as  executor  or  administrator,  cannot  set  off 

eet-otf :  ^^  ^^gj^^  ^^q  ^q  himself  personally  (/) ,  nor,  if  sued  for  his  own 

debt,  can  he  set  off  what  is  due  to  him  as  executor  or  adminis- 
trator (A-)  :  because  the  debts  sued  for  and  intended  to  be  set  off 
must  be  mutual,  and  due  in  the  same  right  (/).  But  it  has  been 
held  that  to  a  declaration  in  debt  or  assumpsit  against  an 
executor,  on  an  account  stated  by  him  as  executo)-,  a  set-off  for 
debts  due  from  the  plaintiff  to  the  testator  may  well  be  pleaded  ; 
for  that  an  account  stated  by  an  executor  as  such  must  be  taken 
to  show  a  debt  due  from  his  testator  to  the  plaintiff  {m). 

(e)  Htur()is  v.  DareU,  4  H.  &  N.  (/)  Bisliop  v.  Church,  3  Atk.  691  ; 

622;    S,  C.,  in  error,  6  H.   &  N.  Galey.  Luttrell,  1  Y.  &  Jerv.  180; 

120.  cf.  Bailey  v.  Finch,  L.  E.  7  Q,.  B. 

(/)  E.  S.  C.   1883,   Old.   XVII.  34,    discussed    ante,  p.  1522,    and 

r.  1,  repeating  the  .similar  provision  Ann.  Prac.  1904,  p.  281  ;  Ex  parte 

in    the    Common    Law    Procedure  Morier,    12  C.   D.    491.     Set-off  is 

Act,  1852.  now   governed  by   E.  S.  C.  1883, 

{())  18  Q.  B.  D.  250.  Ord.  XIX.  r.  3,  as  to  which,   and 

[h)  See   also   r.    4   of   the    same  as  to  set-off  against  an  executor, 

Order,  which  provides  for  carrying  sec  ante,  p.   1519  et  seq.      An   ad- 

oii    the    proceedings    hetwccn   the  ministrator  is   entitled   to   set    off 

continuing    parties    and    the  new  against  the  share  of  one  of  the  next 

parties.  of  kin  the  whole  of  a  debt  du.e  from 

(j)  lie  Dichiiisdii,  W.  N.  (1888),  him  to  the  intestate's  estate,  part 

94;   /'A;7/»7»«  V.  //o/rr//,  [1901] '2  ell.  of  which  debt  has  become  barred 

773.  1>y  tliu  Statute  of  Limitations :  Re, 

(k)  Ndxn,,    V.    [lolxrlx,    <;!»   I,.   T.  C'on/«.W/'s  iiW«/e,  L.  E.  20  Eq.  644. 

362.  (»/i)  Blukesley    v.     Smallicood,     8 
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)  If  the  executor  or  administrator  has  not  assets  to  satisfy  the  pleaof^/«;e 
'  debt,  upon  which  an  action  is  brought  against  him,  he  must 
take  care  to  plead  plene  administravit  or  plene  administravit 
pneter,  &c.  (ii).  For  it  was  said  prior  to  the  Judicature  Acts 
that  a  judgment  against  an  executor  or  administrator,  whether 
by  default  or  on  demurrer  (o),  or  upon  verdict  upon  any  plea 
pleaded  by  the  executor  or  administrator,  except  ptcne  adminis- 
travit, or  admitting  assets  to  sucli  a  sum  and  rieiis  ultra  (p),  was 
conclusive  upon  him  that  he  had  assets  to  satisfy  such  judg- 
ment (q).  But  that  if  the  executor  pleaded  either  a  general  or 
special  plene  ((dminisfrarit,  he  was  liable  only  to  the  amount  of 
assets  proved  to  be  in  his  hands  ;  and  a  judgment  against  an 
executor,  on  a  verdict  upon  ptene  administravit,  was  only  an 
admission  of  assets  to  the  extent  of  assets  proved  to  be  in  his 
hands  (r).  And  the  substance  of  these  propositions  would  still 
seem  to  be  true,  as  showing  the  onus  of  pleading  even  under 
the  Judicature  Acts. 

The  essential  part  of  the  plea  of  plene  administravit  was,  that 
"the  said  defendant  has  no  goods,  which  were  of  the  said  A.  B. 
(the  testator),  at  the  time  of  his  death  in  the  hands  of  the  said 
defendant,  as  executor,  to  be  administered,  or  had,  at  the  time  of 
the  commencement  of  the  suit,  or  ever  since"  :  and  the  omission 
of  any  of  the  above  averments  was  always  held  fatal  on  demurrer, 
as  well  in  a  general  as  a  special  ;V?;/e  administravit. 


Q.  B.  538.     But  it  may  be  argued  accrued  due  from  the  plaintiff  to 

that  the  debt,  on  tvhich  the  action  is  them  as  executors  since  the  death 

founded,  is  the  debt  which  arises,  of  their  testator, 
after  the  death  of  the  testator,  on  („)  Yor  forms  of  these  pleadings, 

the    account    stated    between    the  ggg  Bullen  &  Leake,  5th  edit.  p.  697 

executor    and    the    plaintiff ;    and  ^f  g^g_ 

that,  therefore,  in  truth,  this  case,  ^^^  ^^^^.^,  ^,_  ^^  .^;^^,„^  ^  c^^^  310 . 

as  well  as  MardaU  v.  TheUusson,  18  g_  ^  admitted  3  T.  E.  686  ;  Leonard 
Q.  B.  857,  6  E.  &  B.  976,  was  over-  „.  „ -p.        ^^  ^,   ,^„ 

'  '  _     ,  V.  himpson,  2  Bmg.  N.  C.  1/6. 

ruled  by  Bees  v.    Wafts,   11  Exch.  ,    ,  ^,        ,         °        , 

.,_         ,   ,,-      ,,        AT  .    D         D     7  i?V  Ramsden  v.  Jackson,  1   Atk 

410,  and  JSfeveJI  X.  Nat.  Proc.  B(i7iJt  ^^  ^   ^     .  .     m     n 


292;    Ervimj    v.    Peters,    3    T.    li. 
685. 


of  England,    1  C.   P.   D.  496,  ante, 

p.  1519,   note    {m).      See  also    lie 

Gregson,  36  CD.  223.     In  Mardall  (?)  ^    Saund.    219,    I>,    note    to 

v.  TheUusson,  the  defendants  were  Whecttlei/  v.  Latie. 

sued  as  executors  for  a  debt  which  (?•)  1  Saund.  219,  h,  note.    Cousins 

accrued  due  from  their  testattn*  in  v.  Paddon,  2  Cr.  M.  &  E.  558,  per 

his  lifetime,  and  it  was  held  that  Parke,  B. ;    Re   Iliggins'  Trusts,    2 

thev  might  set  off  a  debt  which  had  Giff.  562. 
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Under  the  old  pleading  rules  there  was  a  great  deal  of 
discussion  (s)  as  to  whether  the  words  "or  ever  since  ^^  were 
essential  to  the  plea  of  plene  adminisfravif,  and  whether  the 
judgment  of  assets  quando  acciderint  would  embrace  assets 
received  between  writ  and  judgment,  and  it  seems  ultimately 
to  have  been  decided  that  the  words  were  not  essential,  and  that 
the  judgment  of  assets  quando  acciderint  embraced  all  assets 
received  after  writ.  All  this  seems  immaterial  since  the  Judi- 
cature Acts,  except  in  so  far  as  it  shows,  on  the  one  hand,  that 
if  a  defendant  executor  wishes  to  rely  upon  a  payment  of  a 
creditor,  since  writ  issued,  as  a  pro  tanto  discharge  under  the 
rule  in  equity,  he  would  have  to  specifically  allege  the  fact  in 
his  defence,  as  was  done  in  Vihart  v.  Coles  {t),  and  not  rely  on 
a  general  statement  that  the  defendant  had  fully  administered 
the  estate,  and  that  there  were  no  assets  for  the  payment  of  the 
plaintiff's  debt :  and,  on  the  other  hand,  that  if  a  plaintiff  wishes 
to  rely  on  the  receipt  of  assets  after  writ,  he  should  allege  such 
receipt  in  his  reply  to  the  defence  of  2)lene  administravit  {ii). 
The  importance  of  these  matters  is,  however,  largely  diminished 
by  the  power  of  amendment  under  the  Judicature  Act,  but 
these  amendments  sometimes  involve  adjournment  and  payment 
of  costs. 

Again,  in  an  action  brought  against  the  executor  of  an 
executor,  it  was  not  sufficient  to  plead  that  the  defendant  had 
not  any  goods  or  chattels  of  the  original  testator  in  his  hands 
to  be  administered ;  but  he  must  also  plead,  either  that  the  first 
executor  fully  administered,  or  that  he  the  said  defendant  had 
no  assets  of  the  first  executor  out  of  which  he  could  satisfy  any 
devastavit  committed  by  the  first  executor  (.r).  And  such  matters 
would  seem  to  be  essential  to  the  substance  of  the  defence. 
plene  admuiis.  Again,  an  cxccutor  was  bound  to  plead  a  debt  of  a  higher 
travit prater.  ^^t^y^^Q^  of  which  he  had  notice,  in  bar  of  an  action  brought 
against  him  for  a  debt  of  an  inferior  nature,  and  riens  idtra,  if 
lie  lind  not  assets  for  both:  otherwise  it  would  be  an  admission 
of  asaets  to  satisfy  both  debts  (//).  Thus  the  executor  was  bound 
to  plead  a  judgment  recovered  against  the  testator,  in  bar  of  an 
action  on  a  bfHid  ;  olhorwiso  ho  would  admit  that  he  had  assets 
to  satisfy  tin-  judgment  (;:). 

(«)  Soo  Win.s.    J'^xors.    Htli   edit.  {x)  Wells  v.  Fydell,  10  East,  315. 

pp.  lyOJ,  101>2.  (?/)  Ruck  V.  Lcightoi),  1  Salk.  310; 

(/)  21  (i.  ]i.  D.  301.  Jide,  p.  780. 
(/')  yeo^'os/,  p.  1.>8G,  nolo  ('/).  {::)  Karle  v.  Uinivti,  2  Stra.  732. 
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It  will  be  remembered  that  since  Hinde  Palmer's  Act  (32  & 
33  Vict.  c.  46),  specialty  debts  have  not,  in  the  administration 
of  the  estate  of  any  person  dying  on  or  after  January  1st,  1870, 
any  priority  over  simple  contract  debts,  bnt  a  plea  or  defence 
such  as  that  in  the  text  will  still  be  necessary  in  some  cases, 
e.g.,  in  the  case  of  an  outstanding  judgment  [a). 

If  the  judgment  pleaded  was  recovered  against  the  testator 
and  another,  the  plea  had  to  aver  the  survivorship  of  the 
testator  {b) . 

An  unregistered  judgment  obtained  against  the  executor  him- 
self before  administration  decree  has  priority  over  all  debts  of 
equal  degree,  and  under  32  &  33  Vict,  c.  46,  specialty  and 
simple  contract  debts  are  of  the  same  degree  (e).  But  now  by 
sect.  10  of  the  Judicature  Act,  1875,  as  to  persons  dying  after 
the  1st  November,  1875,  the  rule  in  bankruptcy  that  all  debts 
are  to  be  paid  pari  2^(ism  applies  in  the  administration  by 
the  Court  of  an  insolvent  estate  in  Chancery  {</). 

A  recovery  against  one  of  several  executors  or  administrators, 
and  no  assets  idfra,  may  be  pleaded  in  an  action  against  all  the 
executors  or  administrators  for  another  debt  of  the  testator  or 
intestate  (c). 

It  may  be  observed,  that  a  plea  of  judgment  recovered 
against  the  executor  himself,  and  no  assets  ii/fra,  is  a  plea  in  bar 
of  the  action  generally,  and  not  with  an  ulteruis  nuondencre  non 
debet,  even  where  the  judgment  has  been  confessed  after  action 
brought,  and  pleaded  J^^^^s  dafrcin  continuance  ;  contrary,  appar- 
ently, to  the  general  rule,  that  a  matter  of  defence,  arising  after 
action  brought,  cannot  be  properly  pleaded  in  bar  of  the  action 
generally,  but  must  be  pleaded  in  bar  of  the  f m'ther  maintenance 
of  the  suit  (/).  But  this  arises  from  the  peculiar  nature  of  the 
action,  which  is  brought  against  the  executor,  not  only  on  the 
foundation  of  a  debt  due  from  the  testator  to  the  plaintiff,  but 
in  respect  also  of  assets,  supposed  to  be  in  his,  the  executor's, 

(«)  See    xrde,     Pt.    in.    Bk.    ii.  'E^({.  2.'Q;  Re  Stuhhs'  Estate,  S  Q.D. 

Ch.  II.  §  III.  p.  771.     And  nototliat  154. 

an    unregistered   judgment    ranks  {d)  Re  Whitaher,  [1901]  1  Ch.  9, 

only  as  a  simple  contract  debt :  Van  disapproving   Re  Magyi,  20  C.  D. 

Oheluive  v.  Nerinckx,  21  C.  D.  189 ;  545.     See  ante,  p.  759. 

ante,  p.  765.  (e)  Further  v.  Further,  Cro.  Eliz. 

(ft)  Trethewy  v.  Achland,  2  Saund.  471 . 

50.  (/)  Le  liret  v.  Papillou,  4  East, 

(c)  Re   Williams'  Estate.  L.  R.  15  502.' 
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hands,  liable  to  its  satisfaction ;  and  the  executor  has  by  law  a 
power  of  confessing  a  judgment  to  another  creditor  in  preference 
to  the  plaintiff,  in  the  suit  first  brought,  and  thereby,  to  the 
extent  of  the  assets  then  in  hand,  to  create  a  perpetual  bar  to  the 
plaintiff's  suit,  the  same  being  pleaded  in  the  usual  way,  viz., 
that  he  has  not  assets  except  so  much,  which  are  not  sufficient 
to  satisfy  that  judgment.  But  the  plaintiff  may,  and  constantly 
does,  avoid  the  effect  of  the  plea  as  an  absolute  bar,  and  protect 
himself  from  costs  at  the  same  time,  on  the  ground  of  his 
original  right  of  suit,  by  praying  judgment  of  such  assets 
as  sliould  come  to  the  executor's  hands,  after  satisfying  the 
judgment  so  confessed.  So  that  the  plea  of  judgment  recovered 
against  the  defendant  as  executor,  pending  the  writ,  enures 
in  point  of  effect,  if  the  judgment  itself  be  not  questioned 
by  the  replication,  as  only  a  plea  in  bar  of  the  further  main- 
tenance of  the  suit  against  the  executor  in  respect  of  his 
present  assets  {g) . 


{g)  Le  Bret  v.  Papillon,  4  East, 
508.  Matters  arising  pending 
action  may  be  pleaded  by  way 
of  defence  under  tbe  provisions 
of  E.  S.  C.  1883,  Old.  XXIV., 
and  inasmucb  as  an  executor  or 
administrator  may  prefer  one  cre- 
ditor to  another,  the  payment  of 
one  creditor,  after  an  action  has 
been  commenced  by  another,  may 
bo  set  up  in  answer  to  such  action. 
Thus  in  Vihart  v.  CoJes,  24  Q.  B. 
D.  364,  foUowing  Be  BadcUfe,  7 
C.  D.  733,  the  defendant,  an  ad- 
ministratrix, after  action  brought 
against  her  for  money  lent  to  the 
intestate  by  the  plaintiff,  consented 
to  a  Judge's  order  for  judgment  in 
a  subsequent  action  by  another 
creditor  for  a  debt  due  from  the 
intestate,  and,  judgment  being 
signed  accordingly,  she  paid  the 
amount  of  the  debt,  and  thereby 
exhausted  the  assets,  and  it  was 
hold  that  she  was  entitled  to  make 
Huch  ])aynaent,  and  thereby  defeat 
the  plaintiff. 


between  the  rules  of  common  law 
and  equity  on  this  point,  the  com- 
mon law  holding  that  an  executor 
or  administrator,  though  he  could 
confess  judgment,  could  not,  and 
equity  that  he  could,  pay  one 
creditor  before  another ;  but  since 
the  Judicature  Act,  1873,  s.  25, 
sub-s.  11,  the  equity  rule  prevails: 
ihid.  Whether  or  not  such  a  de- 
fence requires  to  be  pleaded  as  a 
matter  arising  after  action  brought 
or  after  the  expiry  of  the  time 
limited  for  defence  under  Ord. 
XXIV.,  does  not  seem  ever  to 
have  been  decided.  If  it  is  neces- 
sary so  to  plead  it,  and  the  defen- 
dant cannot  merely  give  in  evidence 
under  a  plea  of  pk'ue  adininisiravit 
the  fact  that  since  action  brought 
he  has  paid  a  creditor  other  than 
the  plaintiff,  and  thus  exhausted 
the  assets,  the  plaintiff,  according 
to  the  words  of  the  rule,  would  be 
entitled  to  confess  the  defence  and 
sign  judgment  for  his  costs,  unless 
he  elected  to  take  a  judgment  of 
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The   nature   and   extent   of    the   right   of    an   executor    or  Plea  of 
administrator  to  retain  a  debt  due  to  him  from  the  deceased,  ^^^^^^^^^ 

pi-m"/  debt  due 

have  been  investigated  in  a  previous  part  of  this   ireatise  (//).  from  testator 
It  was  held  to  be  optional    in   the  executor  or   administrator  *°  t-xecutor ; 
either  to  2^tead  a  retainer    for  such  a  debt,  or  to  give   it  in 
evidence  under  a  plea  of  2)Iene  adniinistravit  (/).     So  he  might 
either  plead,  or  show  in  evidence  under  that  plea,  that  he  retained 
assets  to  a  certain  amount,  for  the  expenses  of  the  funeral  (/.'),  or 
of  taking  out  administration  (/),  or  to   reimburse  himself  .for  for  disburee- 
payments  made  out  of  his  own  pocket,  in  discharge  of  debts  not  ^^e'cutor'- 
inferior  in  their  kind  to  the  debt  of  the  plaintiff  before  the  com- 
mencement of  the  suit  {m).    But  a  retainer  for  unsatisfied  debts  for  debts 
of  the  testator  or  intestate,  of  a  higher  degree  than  that  on  which  °^  '^  ^^  "^^' 
the  action  is  brought,  must  be  pleaded  {n). 

Where  an  executor  pleaded  that   he  had  no  assets  ultra  a  Replication  to 
judgment,  which,  in  truth,  was  recovered  against  him  upon  an  \jdmimstraviT 
unjust  or  fictitious  debt,  the  yjlaintiif  might  reply,  that  the  judg-  i^''^^(^>'- 
ment  was  had  and  obtained  by  fraud  and  covin  between  the 
executor  and  the  creditor  (o) .    But  the  plaintiff  could  not  traverse 
the  averment  that  the  debt,  for  which  the  judgment  was  had, 
was  a  just  and  true  debt  [jd). 

So  the  j)laintiff  miglit  reply  that  the  judgment  is  kept  on  foot 
b}^  covin  todefravid  the  creditors,  viz.,  "  that  the  said  defendant 
defers  procuring  acknowledgment  of  satisfaction  to  be  entered 
of  the  said  debt  and  damages,  so  recovered,  &c.  with  intent  to 
defraud  him  the  said  plaintiff :  "     As  where  the  executor  com- 


{h)Ante,y).',Soetseq.  See    ante,     pp.     771,     1585.       But 

(i)  1  Saimd.  333,  note  (G).  Hinde  Palmer's  Act  lias  not  en- 
Having  regard  to  tlie  terms  of  larged  the  execjitor's  right  of  re- 
R.  S,  C.  1883,  Ord.  XIX.  r.  4,  it  tainer  for  a  debt  due  from  the 
■would  seem  prudent  in  every  case  testator  to  himself.  See  ante, 
to  allege  the  facts  upon  which  any  p.  786. 

retainer,  which  it  is  sought  to  ^et  (o)  Williams  v.  Fowler,    1    Stra. 

up,  is  based.  410;  2  Saund.  50,  note  (3). 

(A;)  See  R.  v.  Wade,  5  Price,  621,  {p)  Robinson  v.  Corbctt,  1  Lutw. 

as  to  the  form  of  such  a  plea.  662,  by  Powell,  J. ;  2  Saund.   50, 

{I)  Gillies  v.    Smither,    2  Stark.  note  (3).     Indeed,  it  was  not  neces- 

N.  P.  0.  528.  sary  for  an  executor  who  pleaded 

(?h)  Co.  Lit.  283,  a.  ;  Bull.  N.  P.  an  outstanding  judgment,   to  aver 

140.  that    the    debt,    upon    which  the 

(h)  Bull.  N.  P.  141.    Since  Hinde  judgment  was  obtained,  was  a  just 

Palmer's  Act  (32  &  33  Yict.  c.  46),  and    true    debt  :    1    Saimd.    329, 

specialty  debts  have  no  priority.  note  (3). 
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pounded  for  a  less  sum  and  did  not  procure  the  judgment  to  be 
discharged,  but  pleaded  it  to  an  action  brought  against  him  by 
another  creditor,  he  might  reply  the  composition,  and  that  the 
judgment  was  kept  on  foot  by  covin  :  for  nothing  shall  be 
allowed  to  the  executor  but  what  he  actually  pays  {q). 

The  executor,  in  his  rejoinder  to  replications  of  this  descrip- 
tion, was  bound  to  traverse  the  fraud.  And  tlie  plaintiff  might, 
upon  this  issue,  give  in  evidence,  either  that  the  debt  was  not  a 
just  one,  or  that  less  was  due  than  the  sum  for  which  judgment 
had  been  given  (>•). 

In  answer  to  the  latter  evidence,  which  is  pn'tjiu  facie  proof 
of  fraud,  the  defendant  might  show  that  the  judgment  was 
entered  for  more  than  was  due,  by  mistake  (.s).  If  a  judgment 
was  pleaded,  and  per  fraudem  replied,  upon  which  issue  was 
taken,  and  it  appeared  in  evidence  that  the  creditor  was  willing 
to  take  less  than  was  recovered,  it  was  proof  of  fraud ;  but 
if  it  were  shown  that  the  administrator  had  not  assets  to 
pay  that  sum,  it  was  no  fraud  (/).  It  should  be  observed, 
that  where  a  judgment  was  obtained  against  an  executor  by 
covin,  but  for  a  just  debt,  the  creditor  could  not  avoid  the 
judgment  by  alleging  that  it  was  obtained  by  covin  to  defraud 
him  («). 
Evidence  for  If  an  executor  or  administrator  ^\qq.(\.?,  plenc  administmvit  and 
plaintiff  upon  j^^  plaintiff  replies  that  the  defendant  had  assets  at  the  com- 

issuo  jomed    ■  ■■  ^  .  .  •      •    •       i    j  i      i       n 

on  plea  of  mencement  of  the  suit,  whereupon  issue  is  joined,  the  burthen 
^l!-lTf''"'"'^^'  of  proof  lies  upon  the  plaintiff,  who  must  prove  that  assets 
existed,  or  ought  to  have  existed,  in  the  hands  of  the  defendant 
at  the  time  of  the  writ  sued  out  {^').  The  question,  as  to  what 
shall  be  considered  assets  come  to  the  hands  of  the  executor  or 
administrator,  has  been  already  discussed  (//). 

(7)  1  Saund.  334,  note  (9).  Brittonv.  Jones,  3  Bing.  N.  C.  67G, 

(r)  2  Saund.  50,  note  (3).  upon  a  plea  of  jplene  admmistravit 

(a)  Ptast  V.  NmjJor,  0  T.  E.  80.  and  replication  of  assets  in  hand  at 

(<)  Per    curiam,    in     Parker    v.  the  time  of  the  commencement  of 

Atfu'ld,  1  Sulk.  312.  the  suit,  it  appeared  at  the  trial, 

((/)    \'riilr  V.  (tdtrsdoii,  W.  Joncs.  that  the   testator,    twelve    months 

1*2,    31(1    RoKolution  ;    WiUiams  v.  before  his  decease,  purchased  twelve 

Fowler,  1  Stra.  HO;   1  8aund.  334,  mahogany  chairs,  which  were  seen 

note  (9).  in  the  house  where  ho  lived  shortly 

(x)  Mara  v.   Qui  11,  0  T.   E.    10;  before   his   death:    The   defendant 

Wtlisdr  V.  Jtlarltiium,  2  Fost.  &  F.  ])roved  that  the  deceased  died  poor, 

490.  tliat  ho  lodged  in  the  same  house 

(y)  /!/(/'■,    p.    12!)()   e(  sxj.      In  with  his  mother  and  his  sister,  the 
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The  plaintiff  could  not  have  proved,  under  this  issue,  that 
assets  have  been  received  subsequently  to  the  commencement  of 
the  suit ;  to  he  admitted  to  such  proof,  he  should  have  replied 
this  matter  specially  {z). 

If,  upon  the  issue  of  plene  admhdstrarit,  it  shall  appear  that 
the  executor  or  administrator  has  been  guilty  of  a  devaHtavif, 
which  has  caused  a  failure  of  assets,  the  jury  must  find  that  the 
defendant  has  assets  to  that  amount,  and  not  find  a  devastavit  (a). 

In  order  to  prove  assets,  the  plaintiff  may  give  in  evidence  Proof  of 
the   inventory  exhibited   by   the   defendant   in   the    Court   of  production  of 
Probate  :  And  after  the  inventory  is  put  in,  it  is  for  the  defen-  i^^ventory. 
dant  to  discharge  himself  of  the  items  (b). 

In  Shet///\s  Case  {c) ,  Lord  Holt  said,  that  all  sperate  debts 
mentioned  in  the  inventory  shall  be  counted  assets  in  the 
executor's  hands  ;  for  that  is  as  much  as  to  say  that  they  may 
be  had  for  demanding,  unless  the  demand  or  refusal  be  proved. 
Again,  in  S»iit/i  v.  Davies  (c/),  Lord  Hardwicke  held,  that  if  in 
the  inventory  produced  the  article  concerning  debts  does  not 
distinguish  between  sperate  and  desperate,  it  will  be  sufhcient 
to  charge  the  executor  with  the  whole  priiinl  facieas  assets,  and 
put  upon  him  to  prove  any  of  them  desperate ;  as  if  the  article 
were,  "  Item,  for  debts  due  and  owing,  which  I  admit  myself  to 
be  charged  with  when  recovered  or  received  "  (f).  And  the 
authority  of  these  cases  appears  to  have  been  recognised  and 
acted  upon  in  the   Common  Pleas,  in  a  case  in  the  time  of 

defendant ;    and  that  money  was  be  wasted,  and  so  not  to  be  had  in 

borrowed    to    bury    him :    It  was  kind  ;  for  the  executor  had  thorn  in 

contended  that,  as  it  had  not  been  right,   since  he  has  not  rightfully 

proved  that  the  furniture  in  ques-  parted  from  them  ;  according  to  the 

tion  ever  came  to  the  hands  of  the  rule,  pro  possessore  habetur  qui  dolo 

defendant,  there  was  no  evidence  ant   injuria  desiit  p)Ossidere :   Ihid. 

to   charge  her  with  it  as  assets ;  See  Reeves  v.  Ward,  2  Bing.  N.  C. 

but  the   Court  of  C.  P.  held  that  235;  8.  C,  2  Scott,  296. 

there  was  a  prima  facie  case  for  (/*)  Oiles    v.     Dyson,     1     Stark, 

that  purpose.     See  also  Stroud  v.  N.  P.  C.  32. 

Dandridge,  1  Car.  &  K.  445.  (c)  1  Salk.  296. 

(z)  Mara  v.  Quin,  6  T.  E.  11 ;  2  [d)  Bull.  N.  P.  140;    S.  C,  Sel- 

Phill.  Ev.  347,  6th  edit.  ;  Eoscoe,  wjti's  N.  P.  779,  note,  6th  edit. 

Nisi    Prius    Evidence,    16th   edit.,  (e)  The    defendant     proved,    by 

1218.  a  witness,    who   went  to   demand 

{a)  Wentw.  Off.  Ex.  c.  13,  p.  312,  several  of  them,  that  he  could  not 

14th  edit.     This  finding  by  the  jury  recover  them,  and  accordingly  they 

of  assets  in  the  hands  of  the  executor  were  allowed  as  desperate  :    Selw. 

is  not  against  truth,  though  they  uhi  supra. 

W.K,— VOL.  IT.  5  K 
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Dallas,  C.  J.  (/).  But  in  Gyles  v.  DijHon  (^7),  where  ou  the  trial 
of  an  issue  joined  on  a  plea  of  plene  administramt,  it  was  con- 
tended, on  the  authority  of  Smith  v.  Davies,  that  certain  debts 
which  the  defendant  had,  in  an  inventory  exhibited  in  the 
Ecclesiastical  Court,  allowed  to  be  due  to  the  estate  and  which 
he  did  not  represent  to  be  desperate,  were  to  be  considered  as 
actual  assets  in  his  hands.  Lord  Ellenborough  said,  "  You  must 
prove,  presumptively  at  least,  that  these  debts  have  been  paid ; 
that  presumption  may  depend  on  the  time  and  a  number  of 
other  circumstances;  but  upon  the  plea  oi jy/ene  administrarit,  it 
is  necessary  to  prove  that  effects  came  into  the  hands  of  the 
defendant ;  this  is  the  universal  practice  (h) . 

The  inventory  would  seem  to  be  only  prima,  facie  evidence, 
and  it  may  be  doubtful  whether  an  inventory  made  or  exhibited 
by  one  executor  or  administrator  would  be  even  prima  facie 
evidence  against  another  (/). 

The  amount  of  the  probate  stamp  is  admissible  in  evidence,  on 
admissible  in  the  issue  joined  ou  a  plea  of  p)tene  administravit  (k).  And  the 
evidence.  Qourt  of  King's  Bench,  in  Foster  v.  BMelock  (/),  held  that  the 
probate  stamp  was  prima  facie  evidence  that  the  executor  had 
assets  to  the  amount  covered  by  the  stamp  {iii).  But  this  deci- 
sion, it  would  seem,  must  now  be  considered  as  overruled.  In 
the  case  of  Steam  v.  Mills  {11),  Littledale,  J.,  and  Parke,  J., 
expressed  their  dissent  from  it :  And  in  the  subsequent  case  of 
Mann  v.  Lang  (0),  Littledale,  J.,  said,  that  he  could  not  say  that 
the  stamp  on  the  probate  was  not  admissible ;  but  it  was  not 
prima  facie  evidence  of  the  amount  of  assets :  In  the  same  case 
Lord  Denman  expressed  his  opinion,  that  if  there  be  evidence 
of  a  long  acquiescence  by  the  executor,  without  re-demanding 
any  of  the  duty,  it  is  prima  facie  evidence  of  such  amount ; 
though   it   is   not   of    itself    evidence   of    such  amount :   But 


Inventory 
only  primd 
fade  evidence. 


Amount  of 


(/)  Yourifj  V.  Cawdrey,  8  Taunt. 
734;  H.  C,  nomine  Young  v. 
Corthrii,  3  1{.  Moore,  GO. 

{<j)  i  Stark.  N.  P.  C.  32. 

[h)  .^QO  ante,  p.  1202. 

(?)  Steam  V.  Mill>i,  A  B.  &  Ad. 
i\'~i.  Tho  Bamc  ■would  jn-obably  be 
truf!  of  tlio  account  of  tlio  personal 
estate  to  be  delivered  pursuant  to 
43  Vict.  c.  11,  H.  10,  and  of  tho 
accounts  which  are  annexed  to  the 


Inland  Eevenue  affidavit,  pursuant 
to  soot.  8  (3)  of  the  Finance  Act, 
1894  (57  &  58  Vict.  c.  30). 

(/,)  Mann    y.    Lang,  3  Ad.  &  E. 

cm. 

(0  o  B.  &  C.  328. 

(m)  Sec  also  Curtis  v.  Hunt,  1 
C.  &  P.  180,  where  Lord  Tenterden 
ruled  to  the  same  effect. 

(«)  4  B.  &  Ad.  057. 

(o)  3  Ad.  &  E.  699. 
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Paterson,  J.,  was  of  opinion,  that  it  is  not  such  prima  facie 
evidence,  even  if  a  long  acquiescence  is  shown.  This  subject 
was  again  considered  in  the  Court  of  Chancery,  in  the  case  of 
Lazonhy  v.  Bairson  (p),  where  Lord  Cranworth,  C,  in  giving 
judgment,  said,  "  The  circumstance  of  an  executor  having  paid 
probate  duty  up  to  a  particular  amount,  may  be  prima  facie 
evidence  of  his  having  thought  that  the  testator  had  died 
possessed  of  property  represented  by  the  amount  of  the  stamp 
duty  paid :  But  the  probate  duty  is,  in  the  first  instance,  pay- 
able on  the  whole  of  the  personal  estate  left  by  the  testator :  If 
it  cannot  all  be  got  in,  and  it  should  be  ascertained  that  it  was 
not  of  the  value  represented,  in  such  a  case  provision  is  made  for 
enabling  the  executor  to  get  a  return  of  the  amount  overpaid : 
"Where,  therefore,  an  executor  has  not  made  any  application  for 
the  return  of  the  duty  which  he  may  have  paid  in  excess,  it  is 
a  step  in  evidence  towards  proving  an  admission  of  assets  to  the 
amount,  though  by  no  means  conclusive  evidence  that  the 
executor  had  made  a  correct  estimate  of  the  testator's  property. 
Much  might  depend  on  the  amount  overpaid,  and  the  pecuniary 
condition  in  life  of  the  executor,  whether  he  would  be  at  the 
trouble  of  getting  a  return  of  the  excess  of  duty  overpaid. 
Here  the  executor  paid  40/.  in  respect  of  probate  duty,  and 
never  got  back  any  of  it,  and  I  think  it  certainly  amounts  to 
strong  presumptive  evidence  that  he  had  received  assets  to  the 
extent  covered  by  that  amount  of  duty ;  but  it  is  not  an  absolute 
admission  that  he  did." 

An  admission  by  the  defendant,  that  a  debt  is  a  just  debt,  or 
a  promise  to  pay  it  as  soon  as  he  can,  is  not  evidence  to  charge 
him  with  assets :  for  such  an  admission  must  be  understood 
with  a  reasonable  intendment,  and  the  executor  could  not  mean 
to  pledge  himself  to  commit  a  derastarit,  by  paying  this  debt 
before  others  of  a  higher  nature  (q).     But  if  an  executor  com-  Compounding 
pound  with  the  creditors,  and  afterwards,  at  the  suit  of  any  of  f^^^^  ad^mis°^^ 
them,  plead  plene  administrarif,  proof  of  the  composition  would  sion  of  assets 
be  conclusive  proof  of  assets,  and  the  Court  would  not  suffer  composition. 
him  to  give  evidence  of  no  assets  (r).     However,  an  executor 

[p]  4  De  G.  M.  &  Gr.  556.  it  would   seem  that  an   admission 

{q)  Hindshy  v.  Russell,  12  East,      of  assets  by  such  third  person  will 

235;  2  PhilHm.  Ev.  348,  6th  edit.      t    .    +1,  -      .     tt-/;- 

'  '  bind    the    executor:     Williams    y. 

If  the  executor  refers  a  party  to 

a  third  person  for  information  re-  *'  ^' 

specting  the  effects  of  the  testator,  (r)  Bull.  N.  P.  145. 
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will  not  admit  assets  by  paying  interest  on  a  bond  due  from  the 
testator  (s)  :  for  it  would  be  unreasonable  that  he  should  be 
liable  for  the  whole  debt,  by  paying  a  part  out  of  liis  own  funds, 
or  that,  because  he  has  enough  in  his  hands  to  pay  the  interest, 
he  should  be  thereby  concluded  from  disputing  assets  for  the 
principal  (/) . 
Evidence  for  In  answer  to  the  proof  of  assets,  the  executor  or  administrator 
theTsSs*  ^  may  show  under  the  issue  j oined  on 2itene  administravit  {n) ,  that  he 
have  been  jj^g  exhausted  the  assets,  by  discharging  other  demands  on  the 
estate,  not  inferior  in  their  nature  to  that  of  the  plaintiff  (.r),  or 
even  by  the  payment  of  debts  of  inferior  degree,  without  notice 
of  the  plaintiff's  demand  (//).  Again,  the  executor  may  show 
that  he  has  disbursed  the  assets  in  the  expenses  of  the  funeral, 
or  of  probate  (;:),  or  administration,  or,  as  it  should  seem,  in  the 
reasonable  charges  of  collecting  the  debts  of  the  deceased  («). 
So  he  may  show  that  he  has  retained  money  in  his  hands  to 
pay  for  the  expenses  of  administration,  to  which  he  has  made 
himself  liable,  without  proving  that  he  has  paid  them  (b). 

Where  the  executor  shows  payments  made  by  him  to  the 
extent  of  the  assets  proved  by  the  plaintiff  to  have  come  to 
his  hands,  the  plaintiff  may  show,  in  answer,  that  the  funds  so 
applied  did  not  come  to  the  defendant  as  executor,  but  were 
handed  to  him  in  trust  to  pay  the  testator's  debts,  and  were  not 
part  of  the  assets  first  proved  to  have  come  to  his  hands  (c). 


(s)  Cleverley    v.   Brett,    cited   by  the  property  above  its  value  witli- 

Buller,  J.,  5  T.  E.   8;    2  Pbillim.  out    reasonable    groujid,    and     so 

Ev.  348,  Gth.  ed.  incurring    a    greater    stamp    duty 

(t)  See  fm-ther  as  to  what  is  an  than  was  requisite,  seeing  that  the 

admission  of  assets,  post,  p.  1628.  executor  is  bound  to  act  promptly, 

(«)  Beeves  v.  Ward,  2  Bing.  N.  C.  ^^^  therefore  is  not  to  be  held  to 

nor  too  close  a  search  for  the  testator's 

,  .  ^  „^  property:    Jackson  y.  Bowhi/,  Carr. 

(.r)  Sec  ante,  p.  779  et  srq.  &  M  97 

(2/)  The     Governors     of    Chelsea  („)  q^^^     v.    Dyson,     1     Stark. 

WaterworJca     v.     Conner,    1     Esp.  n.  P.  C.   32.      But  he   cannot   be 

N.  P.  C.  277  ;  ante,  p.  780.     But  allowed  for  disbursements  in  the 

according  to  the  judgment  of  Law-  schooling,  feeding,  and  clothing  of 

ronco,  J.,   in  y/Zc/.y-//   v.  JLnjtcr,  6  the  children  of  the  testator,  subse- 

T.  R.  :m,  these  payments  without  quently  to  his  decease :  Hid. 
notice  nnist  be  pleaded.  (/^)  g^^  „„;,^  p_  158-^ .  q^h-^^  ^ 

(z)  It  is  a  question  for  the  jury  Smithcr,  2  Stark.  N.  P.  C.  528. 
whether    the    executor    lias    com-  (r)  Marston  v.  Bownes,  1  A.  &  E. 

mitted    a  devastavit    by   swearing  31. 
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The  defendant  could  not,  under  a  plea  of  /)A;/^  adniuiisfmvit, 
give  evidence  of  the  existence  of  outstanding  debts  of  a  higlier 
nature;  such  defence  must  have  been  pleaded  (<:/),  and  probably 
now  also  must  be  pleaded. 

Again,  the  defendant  could  not  show,  in  answer  to  proof  of 
assets,  that  he  had  ajoplied  them  in  the  payment  of  debts  since 
the  commencement  of  the  suit ;  for  \m(\.ex  plcne  administr((rit,  no 
payments,  made  after  the  action  commenced,  could  be  given  in 
evidence  [e) .  If,  therefore,  the  executor  had  paid  other  creditors 
of  superior  degree  after  action  commenced,  he  must  have  pleaded 
that  matter  specially,  and  if  he  has  paid  other  creditors  of  equal 
degree,  since  the  writ  issued,  he  ought,  it  would  seem,  to  plead 
the  fact  specifically  (/). 

It  would  seem  (as  there  has  already  been  occasion  to  point 
out)  {(j),  that  if,  in  the  distribution  of  assets,  a  creditor  misleads 
an  executor,  either  by  laches  or  express  authority,  so  as  thereby 
to  induce  him  to  pursue  a  course  he  would  not  otherwise  have 
pursued,  the  creditor  is  precluded  from  complaining  of  an 
insufficiency  of  assets  {h) .  So  where  a  party  entitled  to  a  legacy 
under  a  Will  has  a  claim  against  the  testator,  which  he  conceals 
from  the  executors  till  after  he  has  received  his  legacy,  he  cannot 

{d)  Bull.  N.  P.    141;    1   Sauiul.  -which  would  be  a  devastavit,  then 

333,  a,  note  (8) ;  arde,  p.  780.  the    creditor    cannot    complain   of 

(e)  Dyer,     32,     a,    in    margine ;  ^he    devastavit.       Although    C.    J. 

Com.  Dig.  Admon.  C.  (2) ;  NiyUin-  Tindal  uses  the  word  "laches,"  he 

(jale  V.  Lee,  1  Freem.  110.  <loes   not    mean    that    mere   doing 

(/)  E.  S.   C.    1883,   Ord.  XIX.  ^°^^"'S  will   deprive   the  creditor 

,  of  his  remedy;  he  means  "con- 
duct :  "  per  Chitty,  J.,  Re  Birch,  27 

{g)  Ante,  p.  1082.  ^^  -^     ^22.      There   is  no  rule  in 

{h)  Richards  v.  Broivne,  3  Bing.  equity  any  more  than  in  law  that 

N.  0.  499,  by  Tindal,  0.  J. ;  aide,  the  mere  non-suing  by  any   spe- 

p.  1082.     It  was  held  in  Jewshury  cialty  creditor  for  any  period  within 

v.  Mummery,  L.  E.  8  C.  P.  56,  that  the  statutory  limit  of  twentj-  years 

a  defence  of  this  character  could  is  such  negligence  as  deiirives  him 

be  properly  pleaded  under  a  plea  of  the  right  of  requiring  payment 

of  plene    administravit :    probably  of  the  specialty  debt.     And  there- 

now  it  •would  have  to  be   specifi-  fore  if  an  executor  disposes  of  the 

cally  pleaded  under  E.  S.  C.  1883,  estate  of  the  testator  -without  i^ro- 

Ord.  XIX.   r.  4.     A  creditor  does  vidiug  for  a  liability  of  the  testator 

not  lose  his  right  to  sue  the  exe-  under  a  covenant,  he  will  bo  liable 

cutors  by  mere  laches.     But  if  the  for  the  amount  as  ujion  a  devastavit, 

creditor  misleads  the  executors,  so  even   after  the  lapse   of    eighteen 

that  they  are  thereby  induced  to  years :    Re  Baker,    20   C.   D.    230. 

part  with  the  assets  in  a  manner  See  also  ante,  p.  1082. 
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Judgment 
against  an 
executor : 


afterwards,  in  an  action  against  the  executors,  object  that  the 
amount  of  the  legacy  was  not  paid  in  a  due  course  of  adminis- 
tration (/). 

Whenever  the  action  against  an  executor  or  administrator  can 
only  be  supported  against  him  in  that  character,  and  he  pleads 
any  plea  which  admits  that  he  has  acted  as  such  (except  a  release 
to  himself),  the  judgment  against  him  must  be,  that  the  plaintiff 
do  recover  the  debt  and  costs  to  be  levied  out  of  the  asucts  of  the 
testator,  if  the  defendant  have  so  much ;  but  if  not,  then  the  costs 
out  of  the  defendant's  own  goods  [k).  So  where  tlie  executor 
^\e^di^  plene  administrarit,  and  it  is  found  against  him,  the  judg- 
ment is  de  bonis  testatoris,  et  si  non,  Sfc,  then  the  costs  de  bonis 
jjropriis  (/). 

It  was  formerly  held  that  where  the  defendant  pleaded  ne 
tinques  executor  or  administrator,  or  a  release  to  himself,  and  it 
was  found  against  him,  the  judgment  was,  that  the  plaintiff  do 
recover  both  the  debts  and  costs,  in  the  first  place,  de  bonis  testa- 
toris, si,  8fc.,  and  si  non,  8fc.,  de  bonis  propriis  [m].  The  reason 
alleged  was,  because  the  executor  could  not  but  know  these  to 
be  false  pleas :  But  the  same  reason  seems  equally  to  apply  to 
other  pleas  where  the  judgment  was  different  (»).  And  this 
probably  would  be  held  no  longer  to  be  law,  especially  as  the 
rule  was  rather  a  pleading  result,  deduced  from  pleading 
admissions,  which  the  Court  would  not  let  the  defendant 
remedy  by  amendment,  than  a  punishment  inflicted  by  the 
Court,  which  had  indeed  no  jimsdiction  to  inflict  such  a 
punishment, 
for  what  With  respect  to  the  amount  for  which  judgment  should  be 

m!^iit  8lia\'l  1^*  ^^tcred  against  the  executor  upon  a  plea  of  j)tene  administravit. 


{i)  Stroud  V.  Stroud,  7  M.  &  Gr. 
417. 

(A-)  1  Saund.  335,  note  (10),  to 
Hancock  v.  Prowd  ;  Gorton  v. 
Grcf/ory,  3  B.  &  S.  90.  The  Court 
rofuHod,  after  a  lapse  of  six  years, 
to  allow  a  judgment  for  the  debt 
(Ii-  hoin's  testatoris,  and  for  the  costs 
de  tiouis  tistatoris  et  si  uaii  de  lionis 
propriis,  to  bo  altered  to  a  judg- 
ment generally  de  hmis  testatoris  et 
si  mm  de  honis  propriis,  oven  if  tho 
latter  weie  clearly  the  judgment 
to  whifh  the  plaintilT  was  entitled  : 
tho   distinctiou    being  between  an 


alteration  to  discharge,  and  one  to 
Jix,  the  personal  liability  of  the 
executor:  Burroughs  v.  Stevens,  5 
Taunt.  556. 

(/)  1  EolL  Abr.  931  (1).),  pi.  3; 
Wentw.  Off.  Ex.  344,  14th  edit. 

(//i)  Bro.  Exors.  34  ;  1  Eoll.  Abr. 
p.  930  (C),  pi.  2,  8,  p.  933,  pL  15; 
Bull  V.  Wheeler,  Cro.  Jac.  648  ; 
Wontw.  Off.  Ex.  338,  340,  14th 
edit.  ;  1  Saund.  336,  b,  note  (10); 
Jlooper  V.  Sunirnersett,  Wightw.  20, 
per  curiam. 

(v/)  1  Saund.  33(5,  I',  note  (10). 


Ch.  I.] 
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if  the  executor  plead  either  a  general  or  special  pJene  adminis-  upon  a  pica  of 

fmrit,  he  is  liable  only  to  the  amount  of  the  assets  proved  to  be  ^,.^,"-^7  "*'"**' 

in  his  hands  (o).     Thus  in  Harrison  v.  Becctes  (;?),  the  plaintiff, 

having  proved  a  debt  of  80/.,  took  a  verdict  on  the  non  assumpsit 

for  the  sum,  and  having  proved  25/.  assets  unadministered,  he  took 

a  verdict  on  the  picne  ndi)iiiiistravit  for  that  sum,  and  judgment 

quando,  &c.,  for  the  residue  {q). 


(o)  1  Saund.  219,  h,  note  to 
Wheatley  v.  Lane;  Jackson  v.  Lyon, 
Carr.  &  M.  97. 

{p)  Cited  3  T.  E.  68S. 

{q)  Hancock  v.  Podmore,  1  B.  & 
Ad.  265,  per  Bayley,  J. ;  accord. 
The  following  form  is  taken  from 
Serjt.  Williams'  note  in  Sir  E.  V. 
"Williams'  edition,  1  Wms.  Saund. 
608,  609,  for  entering  up  judgment 
on  tlie  two  issues  of  non  assumpsit 
by  the  testator  and  of  plene  adminis- 
travit  by  the  defendant,  to  wbich  the 
plaintiff  replied  that  the  defendant 
had  assets  since  the  commencement 
of  the  suit,  where  the  jury  find  the 
first  issue  for  the  plaintiff,  and,  on 
the  second  issue,  that  the  defendant 
has  assets  to  satisfy  only  part  of 
the  debt  :  "  As  to  the  first  issue 
between  the  said  parties  within 
joined,  [the  jurors]  upon  their 
oath  do  say,  that  the  within-named 
William  Clarke  (the  testator)  in 
his  lifetime  did  undertake  and 
promise  in  manner  and  form  as 
the  said  Prancis  hath  above  thereof 
complained  against  her  the  said 
defendant  Mary  (the  executrix), 
and  they  assess  the  damages  of  the 
said  Francis  by  reason  of  the  not 
performing  of  the  said  promises 
and  undertakings,  over  and  above 
his  costs  and  charges  by  him  about 
his  suit  ill  this  behalf  expended, 
to  80/.,  and  for  those  costs  and 
charges  to  40s.  And  as  to  the  last 
issue  between  the  said  parties 
within  joined,  the  jurors  aforesaid 
upon  their  oath  aforesaid  say,  that 


the  said  Mary,  at  the  time  of  the 
commencement  of  the  suit  of  the 
said  Francis  in  this  behalf,  and 
since  had  goods  and  chattels  which 
were  of  the  said  William  at  the 
time  of  his  death  in  her  hands  to 
be  administered  to  the  value  of 
40/.,  parcel  of  the  said  damages 
above  assessed,  wherewith  she  the 
said  Mary  might  have  satisfied 
the  said  Francis  40/.,  parcel  of 
the  said  damages;  and  as  to  40/. 
residue  of  the  said  damages,  that 
the  said  Mary,  at  the  time  of  the 
commencement  of  the  suit  of  the 
said  Francis  in  this  behalf,  or  ever 
since,  had  not  any  other  goods 
and  chattels  which  were  of  the 
said  William  at  the  time  of  his 
death  in  the  hands  of  the  said 
Mary  to  be  administered,  where- 
with she  could  have  satisfied  the 
said  Francis  the  said  40/.,  residue 
of  the  said  damages  so  assessed  as 
aforesaid.  Therefore  it  is  con- 
sidered that  the  said  Francis  do 
recover  against  the  said  Mary  the 
said  40/.  by  the  said  jury  in  form 
aforesaid  found,  parcel  of  the  said 
damages  of  80/.  above  assessed,  to- 
gether with  his  costs  and  charges 
by  the  said  jury  in  form  aforesaid 
assessed,  and  also  35/.  for  his  costs 
and  charges  of  increase  by  the 
said  Court  of  oui"  said  lord  the 
King  here  adjudged  to  the  said 
Francis  with  his  assent,  which 
said  damages,  costs,  and  charges, 
in  the  whole  amount  to  77/.,  to  be 
levied  of   the  goods   and   chattels 
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judgment 
upon  jjhne 
adt)iinistr(ivit, 
■when  one 
only  of 
geveral  exe- 
cutors is 
fouud  to  have 
assets : 


executor's 
liability  and 
right  to  costs 
as  defendant : 


judgment  of 

assets  in 
futuro  : 


When  several  executors  plead  iilene  adnibmtravit  severally  by 
several  attorneys,  and  the  jury  find  that  one  of  them  only  has 
assets,  judgment  shall  be  given  against  him  only  and  the  rest 
shall  go  quit  (r).  So  too  in  Parsons  v.  Uancocke  («),  where  in  an 
action  against  several  executors  they  all  pleaded  jointly  that 
they  had  fully  administered,  &c.,  and  the  plaintiff  proved  assets 
in  the  hands  of  some  only  of  the  defendants,  Parke,  J.,  directed 
the  jmy  to  find  a  verdict  for  the  plaintiff  against  the  latter, 
and,  as  to  the  other  executors,  to  find  a  verdict  for  the 
defendants  (;*). 

It  will  appear,  on  referring  to  the  description  above  given  of 
the  proper  mode  of  entering  judgment  against  executors  and 
administrators  {n),  that,  when  defendants,  they  have  no  privilege 
as  to  costs ;  but,  on  the  contrary,  are  liable  to  pay  them  cle  bonis 
2)rojjriis  if  there  are  no  assets  (x).  The  liability  as  well  as  the 
right  to  costs  in  the  case  of  executors  and  administrators  is 
governed,  as  in  the  case  of  ordinary  litigants,  by  the  provisions 
of  E.  S.  C.  1883,  Ord.  LXV.  {y). 

In  an  action  against  an  executor  or  administrator,  if  the 
defendant  pleads  j^^ene  administravit,  and  it  cannot  be  proved 
that  he  has  assets  in  hand,  the  plaintiff  may  confess  the  plea, 
and  take  judgment  immediately  of  assets  quando  acciderint,  or  as 
it  is  sometimes  called,  judgment  of  assets  in  futuro  (z).  But  if 
the  plaintiff  take  issue  on  the  general  or  special  plea  of  j^tene 


which  were  of  the  said  William  at 
the  time  of  his  death  in  the  hands 
of  the  said  Mary  to  be  adminis- 
tered, if  she  hath  so  much  in  her 
hands  to  be  administered,  and  if 
not,  then  the  said  costs  and 
charges,  parcel  of  the  damages  last 
mentioned,  amounting  to  37/.,  to 
bo  levied  of  the  proper  goods  and 
chattels  of  tlie  said  Mary,  and  that, 
&c.,  &c.,  and  that  tlie  said  Francis 
do  recover  the  said  40/.  residue  of 
the  said  damages  in  form  afore- 
said assessed,  to  bo  levied  of  the 
goods  and  chattels  which  were  of 
tho  said  Williuni  at  tho  time  of 
his  death,  ur  ivliir.h  aiiicc  t/iv  ylead- 
iiiij  of  thi'  Haid  Btcoiid  plea  of  the 
said  Afary,  have  come  or  at  any 
time  hereafter  shall   como,  to  tho 


hands  of  the  said  Mary,  to  be  ad- 
ministered. And  the  said  Mary 
in  mercy,"  &c. 

(r)  BeJlew  v.  Juckleden,  1  Eoll. 
Abr.  929  (B.),  pi.  5. 

(s)  1  Mood.  &  Malk.  330. 

(/)  See  also  the  remarks  of  the 
same  learned  judge  in  Cousins  v. 
Paddon,  2  Orompt.  M.  &  E.  558. 

[u)  Ante,  p.  1594. 

(.r)  See  Marshcdl  v.  WUkkr,  9 
B.  &  C.  655,  658. 

(/y)  See  ante,  pp.  1533,  1552. 

(z)  Mary  Shipley's  Case,  8  Co. 
134,  a;  Noell  v.  Nelson,  2  Saimd. 
226 ;  Parker  v.  Dee,  3  Swanst.  532, 
note  to  Dreivry  v.  Tliacker.  See 
tho  form  of  .such  judgment,  1 
Saund.  216,  217. 
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adininistravit,  and  it  be  found  against  him,  he  could  not  under 
the  former  practice  have  judgment  of  assets  qHcindo,  &c.  («). 

By  taking  judgment  of  assets  quando  the  plaintiif  admits  that 
the  defendant  has  fully  administered  to  that  time  {h)  :  And 
accordingly,  the  terms  of  the  judgment  are  that  the  plaintiff  do 
recover  his  debt  to  be  levied  of  the  goods  of  the  testator  which 
shall  thereafter  come  to  the  hands  of  the  executor.  And  in  debt 
or  scire  facias,  on  this  judgment  proof  of  the  executor's  receiving 
assets  was  always  at  the  trial  confined  to  a  period  subsequent  to 
the  judgment  (c).  And  it  is  right  that  such  be  the  rule  at  law; 
for  if  a  creditor  was  permitted  to  litigate  a  second  time  that 
which  has  been  once  settled  between  the  parties,  either  by 
verdict  or  admission,  an  executor  would  be  harassed  and 
involved  in  infinite  expense  and  litigation  {d). 

When  an  executor  or  administrator  pleads  j^tcne  admhdstravit,  costs  on  judg- 
or  judgments,  &c.,  outstanding,  and  j^tcnc  administravit  prceter,  ™®"*  °*  assets 
and  the  plaintiff,  admitting  the  truth  of  the  plea,  takes  judgment 
of  assets  quando,  &c.,  the  executor  or  administrator  is  not  liable 
to  costs  de  bonis  2^ropriis  {e)  :  nor  does  he  seem  liable  thereto, 
when  he  -pleads  jjlene  admi7iistrant  pi-ater,  and  the  plaintiff  takes 
judgment  of  the  assets  admitted  in  part,  and  for  the  residue,  of 
assets  quando,  &c.  (/).  But  it  would  seem  that  though  an 
executor  or  administrator,  in  such  case,  is  not  personally  liable 
to  pay  costs,  yet  that  judgment  may  be  well  entered  for  them, 
to  be  recovered  de  bonis  testatoris,  quando  acciderint  [g). 

Formerly  there  were  two  modes  of  enforcing  a  judgment  Proceedings 
obtained  against  an  executor  de  bonis  testatoris :   1st,  by  feri  a^ainsfexecu- 
facias  (A),  or  scire  fieri  inquiry;  2nd,  by  an  action  of  debt  on  tovdc  bonis 
the  judgment,  suggesting  a  devastacit. 

(a)  1  EoU.  Abr.  929  (B.),  pi.  2;  169 ;  2  Sauud.  219,  u,  uote  (2). 

2  Saund.  217,  note  (1)  to  Noell  v.  ((7)  Mara  v.  Quin,  6  T.  E.  1 ;  2 

Nelson;  Lucas  v.  Jenner,  2  Dowl.  Saund.  219,  a,  note  (2). 

64,  per  Bayley,  B.     But  see  Hinds-  [e)  1  Saund.  336,  h,  note  ;  Tidd, 

leij  V.  RusseU,  12  East,  232.     The  980,  9th  etUt. 

same  consequence   does   not   seem  (/)  Tidd,  980,  9th  edit, 

to  follow  where  pZene  administravit  {g)  De  Tastet  v.  Andrade,  1  Chitt. 

is  ill  pleaded:  Harris  v.  Ooodivijn,  Rep.    629,    630,    in   notis ;    Vox   v. 

2  M.  &  Gr.   414,   415,  per  Tindal,  Peacock,  4  Dowl.  134. 

C.  J.  (/;)  He  may  also  j^roceed  to  en- 

{b)    2     Saund.     219,     note    (2)  ;  force  his  judgment  by  attachment 

Parker  v.  Dee,  3  Swanst.  532,  note  of  a  debt  due  to  the  estate  of  the 

to  Drewrij  v.  Thacker.  executor    under    R.    S.     C.    1883, 

(c)   Taylor  \.  Holman,  Bull.  N.  P.  Ord.  XLV.,  and  a  Court  of  Equity 


inquiry : 
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hj  fieri  facias :  First,  as  to  tlie  proceeding  by  fcri  facias  or  scire  fieri 
inquiry :  If  the  sheriff  returned,  as  he  might  do  if  he  pleased, 
not  only  mtlla  bona  but  also  a  devastarif,  to  a  fieri  facias  de 
bonis  testatoris  sued  out  on  a  judgment  obtained  against  an 
executor,  the  plaintiff,  according  to  the  ancient  practice,  sued 
out  execution  immediately  against  the  defendant  by  capias  ad 
satis/.,  or  fieri  facias  de  bonis  propriis  (?').  And  it  seems 
that  the  sheriff  runs  no  risk  by  returning  a  devastavit;  for 
the  judgment,  and  no  assets  to  be  found,  was  sufficient  evi- 
dence of  a  devastavit,  in  an  action  against  him  for  a  false 
return  {k). 

by  scire  jieri  But  if  the  sheriff  returned  nulla  bona  generally,  without  also 
returning  devastavit,  the  ancient  course  was  to  issue  a  special 
writ,  for  the  sheriff  to  inquire  by  a  jury  whether  the  defendant 
had  wasted  any  of  the  goods  of  the  deceased  :  And  if  a  devastavit 
were  found,  and  returned  by  the  sheriff,  a  scire  facias  issued  for 
the  defendant  to  show  cause  why  the  plaintiff  should  not  have 
execution  de  bonis  propriis,  to  which  scire  facias  the  defendant 
might  appear  and  plead.  Subsequently,  for  the  sake  of  expe- 
dition, the  inquiry  and  scire  facias  were  made  out  in  one  writ, 
which  was  called  a  scire  fieri  inquiry ;  reciting  the  judgment, 
fieri  facias,  and  return  of  nulla  bona,  and  after  suggesting  a 
devastavit,  commanding  the  sheriff  to  cause  the  debt  or  damages 
and  costs  to  be  made  of  the  goods  of  the  testator  or  intestate,  if, 
&c.  ;  and  if  not,  then,  if  it  shall  appear  by  inquisition  that  the 
defendant  hath  wasted  the  goods  of  the  deceased,  to  give  notice 
to  the  defendant  to  appear  in  Court  at  the  return  of  the  writ  to 
show  cause  why  the  plaintiff  ought  not  to  have  execution  de 
/joiiis  propriis :  And  the  same  notice  of  executing  such  writ 
was  required  as  of  a  common  writ  of  inquiry  (/). 

The  most  usual  mode  of  proceeding  has  been  by  action  of  debt 
on  the  judgment  suggesting  a  devastavit. 

The  executor  could  not  plead  ploie  admin istravit  to  the  scire 


would   not  restrain  such  proceed-  the   slaeriff  :    Rock  v.    Leighton,    1 

ings,    notwithstanding   there    has  Salk.  310  ;  Chitty's  Archbold,  14th 

boon  a  decree  for  tho  udministra-  edit.  1126. 

tion  of  tho  OHtate,  if  the  judgment  (A-)  Rocky.  Leujhton,  cited  3  T.  E. 

waH   ohtaiiKfd    Loforo   tho   decree  :  092  ;   8.  C,  1  Salk.  310. 
F„wl(rv.NohcH8,'2(jm.'22r,.  (/)  Tidd,    1113,    1114,    9th   edit, 

(i)  1    Hauiid.    219,   note   (>S),    to  See  the  account   of  the  establish- 

Whiafley   v.    Lanr.     Tho  fieri  in-  mont  of  this    practice:    1    Saund. 

(|iiii-y   is   only   for  tho  security  of  219,  a,  note  to  Whecdhy  v.  Lane. 
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fieri  inquiry  ;  because  the  judgment  against  him  was  conckisive 
that  he  had  assets  to  satisfy  it  {))i).  Neither  could  he,  upon  the 
taking  of  the  inquisition,  give  in  evidence  the  want  of  assets  [n)  : 
And  it  shoukl,  therefore,  seem,  that  the  jury  were  hound,  upon 
the  judgment  being  put  in  evidence,  together  with  i\\Qfi.fa. 
and  the  retm-n,  to  find  a  devastavit,  as  suggested  in  the  writ, 
unless  the  executor  could  show  that  there  were  goods  of  the 
testator,  which  might  have  been  taken  in  execution,  and  that  he 
showed  them  to  the  sheriff  (o).  Accordingly,  in  a  case  where 
the  under-sheriff,  on  taking  the  inquest,  directed  the  jury  that 
the  plaintiff  was  bound  to  give  evidence  of  the  executor's  having 
property  of  the  testator  in  his  hands,  and  subsequently  retm-ned 
nulla  bona  testatoris,  the  Court  quashed  the  return  and  awarded 
a  new  scire  fieri  inquiry  [j)) .  However,  the  return  of  a 
devastavit  was  not  conclusive,  whether  found  by  the  inquisition, 
or  returned  by  the  sheriff ;  and  therefore  the  executor  might 
traverse  it,  by  denying  the  devastavit,  and  taking  issue  on  it  (q) . 
And  upon  the  trial  of  such  an  issue  he  might  show  that  he  had 
not  wasted  the  goods  of  the  testator,  but  was  ready  to  give  them 
to  the  sheriff,  so  that  it  was  the  sheriff's  fault  that  he  did  not 
make  the  debt  out  of  them  (r) . 

The  action  of  debt  on  the  judgment  suggesting  a  devastavit  by  action  of 
was  substituted  in  lieu  of  the  proceeding  by  scire  fieri  inquiry  (.s) ,  i^t^^^j°faT-  ' 
The  foundation  of  this  action  is  the  judgment  obtained  against  *^'^'i*- 
the   executor :    which,    as   there  has  been  already  occasion  to 
show  {t),  is  conclusive  upon  him  to  show  that  he  has  assets  to 
satisfy  such  judgment.     If,  therefore,  upon  a  fieri  facias  de  bonis 
testatoris,  on  a  judgment  obtained  against  an  executor,  either  no 
goods  can  be  found  which  were  the  testator's,  or  not  sufficient 
to  satisfy  the   demand  (or,    which   is   the   same  thing,  if  the 
executor  will  not  expose  them  to  the  execution),  that  is  evidence 
of  a  devastavit;  and,  therefore,  it  is  very  reasonable  that  the 
executor  should   become    personally  liable    and    chargeable  de 
bonis  jjropriis  {u), 

{m)  See  ante,  p.  1583.  v.  Driwr,  ibid.   306  ;  Blackmor  \. 

(h)  1  Saimd.  219,  d.  Mercer,  2  Saund.  402. 

(o)  Ibid. ;  Leonard  v.  Simpson,  2  ^^)  ®^®  ^  ^^'^^^^^  ~^^'  ^ ''  -  ^i^S- 

Bing.  N.  C.  179,  180.  ^-  ^-  ^^^'  ^'^l' 

(*)  Btrwick  V.  Andrews,  2  Lord 

ip)  Palmer  v.  WaUer,  1  Mees.  &      Saym.  974 ;   1  Saund.  219,  a,  note. 
Wei.  689 ;  S.  C,  5  Bowl.  315.  (^)  ^,,^,^  p.  15^3. 

(7)  1    Saund.    219,   r;     Merchant  (//)  1   Saund.   219,  />,  note  (8),   to 
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Tills  action  may  be  brought  upon  the  judgment  against  the 
executor,  upon  a  bare  suggestion  of  a  devastavit,  without  any 
"UTit  of  Ji.  fa.  first  taken  out  upon  the  judgment  (.r).  But  the 
usual  com-se  is,  first  to  sue  out  a  fieri  fadas  upon  the  judgment, 
and,  upon  the  sheriff's  return  of  nulla  bona,  to  bring  the  action, 
and  state  the  judgment,  the  writ,  and  return,  in  the  declaration 
or  statement  of  claim ;  and,  on  the  trial,  the  record  of  the 
judgment,  the  fieri  facias,  and  the  return,  will  be  sufficient 
evidence  to  prove  the  case  (//). 

In  this  form  of  action  the  judgment  was  de  bonis  j^ropriis  (s). 
The  executor  or  administrator  might  plead  that  he  did  not 
waste,  &c.,  in  manner  and  form,  &c.,  and  under  this  plea  he 
might  give  in  evidence,  that  there  were  goods  of  the  testator, 
which  might  have  been  taken  in  execution,  and  that  he  showed 
them  to  the  sheriff  (a).  But  the  executor  or  administrator 
could  not  plead  jylene  administravif,  or  any  other  plea  which  put 
his  defence  upon  want  of  assets  :  For  such  plea  would  be 
contrary  to  what  was  admitted  by  the  judgment :  And  if  the 
truth  were,  that  he  had  no  assets,  he  should  have  set  it  up  as  a 
defence  to  the  original  action,  and  ha\ing  neglected  to  do  so,  he 
was  not  permitted  to  say  so  afterwards  {b).  Again,  if  he  had 
pleaded  plene  administravif  to  the  original  action,  and  the 
judgment  was  had  upon  a  verdict  finding  that  lie  had  assets,  he 
was  equally  concluded  from  saying  that  he  had  no  assets  (c). 
And,  for  the  same  reason,  he  could  not  give  in  evidence  the  want 
of  assets  on  the  trial  of  the  devastavit  (d). 

If  a  man  obtained  judgment  against  an  executor,  and  died, 
his  executor  might  bring  an  action  upon  the  judgment  against 
the  executor,  suggesting  a  devastavit :  for  such  an  action  is 
brought  agaiust  the  same  person  against  whom  the  judgment 
was  had,  and  by  that  judgment  assets  were  admitted  (e).      So, 


Wheatleij    v.    Lane;     Blackiiior  v.  issued  and   returned    nidla    bona: 

Mercer,   2  Saund.   403;    Erving  v.  Leonard  v.  SimpsiDi,  2  Bing.  N.  C. 

I'eters,  3  T.  R.  686;  Farr  v.  Ncio-  176. 

mu7i,  4  T.  11.  637.  (2)   Warren    v.    Cvnsdf,    2   Lord 

(x)   Wheatleij  V.  Lane,  1  Sid.  397;  Eaym.  lj()2. 

1  Saund.  219,  c,  note.  (</)  1    Saund.  219,  c,  note,   ante, 

(?/)  Challoner  v.   ChaJ/aner,  cited  p.  1599. 

in  Hkellon  v.  JlatvUng,  1  Wils.  259 ;  {!>)  1  Saund.  219,  c,  note. 

Ervinij    v.    Petere,    3   T.    R.    685  ;  (r)  Erving  v.  Peters,  3  T.  E.  693. 

1  Suund.  219,   c;    S.  P.  where  an  ('/)  RocIcy.  Leighton,  1  Salk.  310. 

irrogiilar  testatum  fi.  fa.  had  been  [e)  JJtrwick  v.  Andreirs,  2  Lord 
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on  the  other  hand,  if  a  judgment  was  had  against  an  executor, 
who  afterwards  died,  an  action  miglit,  after  the  stat.  30  Car.  II. 
c.  7  (/),  be  brought  against  his  executor  or  administrator,  upon 
the  judgment,  suggesting  a  devastavit  by  the  first  executor,  and 
the  judgment  was  as  conclusive  upon  the  representative  of  the 
executor,  as  it  was  upon  the  executor  himself.  Therefore,  if  an 
action  of  debt,  suggesting  a  devastavit  by  the  first  executor  in 
his  lifetime,  was  brought  against  his  executor  or  administrator, 
he  could  not  have  pleaded  that  the  first  executor  fully  adminis- 
tered the  goods  of  the  first  testator,  or  any  other  plea,  purporting 
that  he  (that  is,  the  first  executor)  had  no  assets  to  satisfy  the 
judgment,  any  more  than  the  executor  himself  could  have 
done  {g).  For  whatever  act  of  the  executor  would  have  made 
him  personally  liable  and  chargeable  with  the  payment  of  the 
demand  de  bonis  jjropriis,  by  virtue  of  the  statute,  made  his 
2)ersonal  estate  liable  in  the  hands  of  his  executor  or  adminis- 
trator (/»).  But  the  executor  or  administrator  of  the  executor 
might  plead,  that  he,  the  defendant,  had  fully  administered  all 
the  estate  of  his  own  testator  or  intestate  (/).  Moreover  the 
judgment  in  the  action,  when  brought  against  the  executor  or 
administrator  of  the  executor,  against  whom  the  judgment  was 
obtained,  was  de  bonis  testatoris,  or  intestati  (k). 

But  no  action  of  debt  suggesting  a  devastavit  by  the  executor  Remedy  on 

lay  against  him  upon  a  judgment  obtained  aqainst  his  testator :  pi^^^ent  ob- 
J      ^  .     .  tamed  against 

because  that  was  no  admission  of  assets  by  the  executor :  and,  the  testator. 
therefore,  in  such  cases,  it  was  necessary  to  revive  the  judgment 
against  the  executor,  to  make  him  a  party  to  it  (/). 

If  the  testator  died  after  execution  was  sued  out,  the  writ 
co\ild  be  still  executed  on  his  goods  in  the  hands  of  his  executors, 
without  taking  any  further  proceeding  (m) . 

But  generally  speaking,  if  a  defendant  died  after  a  final 
judgment  against  him,  and  before  execution,  the  plaintiff  could 
not  have  execution  without  reviving  the  judgment  against  the 
personal  representative  of  the  defendant  {n) .     If,  indeed,  there 

Raym.    971;    S.  C,    1    Salk.  314;           (k)  1  Saund.  219, /,  note. 

ante,  p.  607.  {I)  Crosby    v.    Geering,    cited   in 

(/)  See  ante,  p.  1354.  Berioicic  v.  Andretes,  2  Lord  Piaym. 

((/)  Sk-elton  V.   Haicling,    1   Wils.       972. 

258.  (to)  1  Chitty's  Ai-chb.  810,  14tli 

{h)  1  Saund.  219,  d,  note.  edit. 

(«■)  1   Saund.  219,  e,  note.  See          («)  2  Saund.  6,  note(l)  to  (/<;^/-e- 

post,  p.  1605.  son  v.  Morton. 
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were  two  or  more  defendants,  and  one  of  tliem  died  after  judg- 
ment, but  before  execution,  the  plaintiff  was  not  put  to  revive 
the  judgment  against  the  personal  representative  of  the  deceased, 
but  execution  might  be  had  without  it  against  the  survivors, 
within  a  year  (o).  But  the  execution  in  such  case  was  taken 
out  in  the  joint  names  of  all  the  defendants,  otherwise  it  would 
not  have  been  warranted  by  the  judgment  {p). 

Before  the  Common  Law  Procedure  Act,  1852,  the  judgment 
was  revived  by  a  WTit  of  scire  facias,  which  stated,  that  the 
testator  died,  having  made  the  defendant  his  executor,  or,  in  the 
case  of  an  administrator,  the  death  of  the  intestate,  and  the 
grant  of  administration ;  and  it  called  on  the  defendant  to  show 
why  the  plaintiff  should  not  have  execution  of  the  debt  or 
damages,  to  be  levied  of  the  goods  and  chattels  which  were  of 
the  testator  or  intestate  at  the  time  of  his  death,  in  the  defendant's 
hands  to  be  administered  {q) . 

But,  under  that  statute  the  plaintiff  might  either  sue  out  a 
writ  of  revivor  in  the  form  given  by  the  Act,  or  apply  to  the 
Court  or  a  Judge  for  leave  to  enter  a  suggestion  on  the  roll, 
that  he  was  entitled  to  have  execution  thereon  :  And  the  Act, 
in  the  129th  and  two  following  sections,  prescribes  the  mode  of 
proceeding,  and  course  to  be  pursued  in  respect  of  each  of  these 
substitutes  for  a  scire  facias. 

With  respect  to  the  pleas  which  an  executor  or  administrator 
might  have  pleaded  in  his  defence,  he  could,  it  seems,  have 
pleaded  plene  admiuistrarit,  or  a  plea  that  he  had  nothing  in  his 
hands  at  the  time  of  the  death  of  his  testator  or  intestate,  or 
that  no  goods  came  to  his  hands  except  so  much,  if  any  did,  and 
show  how  he  administered  them  (;•). 

After  the  plaintiff  had  obtained  judgment  and  execution 
against  the  executor,  he  might  bring  an  action  of  debt  in  the 
(JcJjot  and  detinct  on  the  latter  judgment  against  the  executor, 
suggesting  a  devastavit :  And  in  such  action  the  judgment  was 
conclusive  against  the  defendant,  that  he  had  assets  :  Therefore 


(o)  Tidd,  1120,  Otli  edit.  presslyaverred:  il/oor/oo^  v.  r*/; /vers, 

/    X  j^^i^j  1  Stra.  G31  ;    S.  C,  2  Lord  Eaym. 

l.'}9o;  Tidd,  uln' tmpra. 

{<j)  Tid.l,   nil),   Otli  edit.      In   a  (r)  Newlon  v.   RicJianh,   1  Salk. 

flcm'/ac/oa  on  a  judgment  recovered  290;    4  ^Nfod.  2i)() ;    1   Lord  Eaym. 

by  un  executor,  the  death  of  the  15,  4 ;    2  Saund.  72,  <ld,  note  (4) ; 

toBtator  need  not  have  been  ex-  Hickey  v.  Hayter,  6  T.  E.  384. 
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he  could  not  plead  plene  achn'uii^itravlt ;  and  the  judgment  was 
dc  bo)iis  pro2))-iis  (s). 

Since  the  passing  of  the  Judicature  Act  it  would  seem  that 
the  judgment  creditor,  on  a  judgment  against  the  testator, 
would  have  to  apply  for  leave  to  issue  execution  under  R.  S.  0. 
1883,  Ord.  XLII.  r.  23,  and  if  the  executor  deny  on  the  hearing 
of  the  summons  that  he  has  in  his  hands  assets  of  the  testator 
against  which  execution  ought  to  go,  the  Judge  may  order  that 
any  issue  or  question  necessary  to  determine  the  rights  of  the 
parties  shall  be  tried  in  any  of  the  ways  in  which  any  question 
in  an  action  may  be  tried :  and  that  the  issue  would  be  so 
framed  as  to  allow  the  executor  to  raise  any  of  the  defences 
which  he  formerly  could  have  raised  on  the  writ  of  scire  facias, 
or  under  the  Common  Law  Procedure  Act.  There  seems  to  be 
nothing  in  the  Order  which  enables  the  creditor  to  raise  an  issue 
of  devastavit  under  the  proceedings  directed  by  it. 

Leave  given  under  Ord.  XLII.  r.  23,  to  issue  execution 
against  the  executor  of  a  deceased  judgment  debtor  does  not 
operate  as  a  judgment  against  the  executor ;  it  merely  dispenses 
with  the  necessity  of  recovering  judgment  against  him,  and 
consequently  does  not  satisfy  the  requirements  of  sects.  14  and 
15  of  1  &  2  Vict.  c.  110(/). 

If  a  judgment  of  assets  qaatido  acciderint  has  been  entered  Proceedings 
against  an  executor  and  administrator,  the  plaintiff  cannot  have  of  assefs^T 
execution  until  some  assets  come  into  the  hands  of  the  defendant.  Muro. 

If  assets  come  to  the  hands  of  the  executor  or  administrator 
the  plaintiff  can  apply  for  leave  to  issue  execution  under  clause 
(c)  of  Ord.  XLII.  r.  23,  above  mentioned,  which  provides  that 
where  a  party  is  entitled  to  execution  upon  a  judgment  of  assets 
i)i  ftifuro  the  party  alleging  himself  to  be  entitled  to  execution 
may  apply  to  the  Court  or  a  Judge  for  leave  to  issue  execution 
accordingly  :  And  such  Court  or  Judge  may,  if  satisfied  that 
the  party  so  applying  is  entitled  to  issue  execution,  make  an 
order  to  that  effect,  or  may  order  that  any  issue  or  question 
necessary  to  determine  the  rights  of  the  parties  shall  be  tried  in 
any  of  the  ways  in  which  any  question  in  an  action  may  be  tried. 

Although  the  old  practice  has  been  suj)erseded,  under 
which  the  plaintiff  proceeded  by  an  action  of  debt  upon 
the  judgment,    or  by  the  writ  of  revivor,  substituted  by  the 

(s)  HopcY.  Bague,  3  East,  2.  Ch.  386;    ante,  j^p.  GGo,  note  (m), 

(/)  Sietuart   v.    Bhodes,   [1900]    1       1369. 
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C.  L.  P.  Act,  1852,  in  lieu  of  a  scire  facias,  yet  it  seems  con- 
venient to  retain  in  this  Edition  the  statement  of  the  pleadings 
and  necessary  allegations  under  a  scire  facias,  because  such  state- 
ment will  fiurnish  a  guide  as  to  what  the  judgment  creditor 
must  allege  in  his  affidavit  to  entitle  him  to  leave  to  issue 
execution  under  Ord.  XLII.  r.  23,  and  as  to  the  form  of  the 
issue,  should  one  be  directed. 

If  the  judgment  was  in  the  ordinary  form,  it  was  held 
necessai'y  to  state,  in  the  writ  of  scire  facias,  tliat  the  assets  came 
to  the  executor's  hands  after  the  judgment;  for  that  the  .sc/r« 
facias  must  pursue  the  terms  of  the  judgment,  which,  in  this 
case,  were,  that  the  plaintiff  do  recover  his  debt  to  be  levied  of 
the  goods  of  the  testator  which  shall  thereafter  come  to  the  hands 
of  the  executor  :  Therefore,  where  a  scire  facias,  on  such  a  judg- 
ment as  this,  of  assets  quando  acciderint,  stated  that  divers  goods, 
&c.,  of  the  testator,  sufficient  to  pay,  &c.,  had  come  to,  and  were 
in  the  hands  of  the  defendant  to  be  administered,  &c.,  without 
stating  that  those  goods  had  come  to  the  defendant's  hands  since 
the  judgment,  and  prayed  execution  against  the  defendant  to  be 
levied  of  those  goods,  according  to  the  form  and  effect  of  his 
said  recovery,  &c.,  the  defendant  pleaded,  that  after  the  plaintiff  ^ s 
judgment,  no  goods,  &c.,  of  the  testator  had  come  to  the  defen- 
dant's hands  to  be  administered,  &c. ;  to  which  the  plaintiff 
replied,  that  divers  goods,  &c.,  had  come  to  the  defendant's 
hands,  without  adding,  since  the  judgment ;  and  on  demurrer  it 
was  adjudged,  that  the  scire  facias  was  wrong,  for  want  of  the 
words  "  after  the  judgment :  "  For  when  an  executor  pleads 
p/ene  adminidravit,  the  plaintiff  may  either  deny,  or  admit  that 
allegation :  if  he  admits  it,  he  takes  judgment,  and  prays  that 
liis  debt  may  be  levied  of  such  assets  as  may  afterwards  come  to 
the  hands  of  tlie  executor  to  be  administered ;  the  praying  of 
judgment  is  an  admission  that  there  are  no  assets  in  the  exe- 
cutor's hands  at  that  time  {ii). 

Where,  upon  a  suggestion  of  assets,  a  scire  facias  was  taken 
out,  and  assets  were  found  for  part,  judgment  was  given  to 
recover  so  much  immediately,  and  the  residue  of  assets  in 
future  {.r). 

T{«nu(lif;H  For  those  causes  of  action  which  are  sustainable  against  an 

expolltf.r  of      executor  in  respect  of  the  acts  of  the  deceased,  the  plaintiff,  on 


fcxcfutor. 


(j/)  Taylor     V.     Jlolman,     Bull.  {x)  Ferryman  v.  Westivood,  cited 

X.  P.  ICl) ;  '1  Suund.  219,  ff,  note.         in  1  Vcntr.  95.  and  1  Sid.  448. 
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the  death  of  a  sole  executor,  may  maintain  the  action  against 
his  executor :  for  the  executor  of  such  executor  is,  to  all  intents 
and  purposes,  the  executor  and  representative  of  the  first 
testator  {y) .  But,  on  the  death  of  an  executor,  without 
appointing  an  executor  of  his  own,  or  on  the  death  of  an  ad- 
ministrator, the  actions  above  mentioned  must  he  brought 
against  the  administrator  de  bonis  non  [z). 

With  respect  to  the  remedies  for  the  devastarit  of  an  executor 
or  administrator,  in  the  event  of  his  death,  it  has  already 
appeared  {a)  that,  at  common  law,  no  executor  or  administrator 
was  answerable  for  a  derasfavit  by  his  testator  or  intestate  : 
But,  by  the  statutes  30  Car.  II.  c.  7,  and  4  &  5  Will.  &  Mary,  c.  24, 
s.  12,  this  defect  has  been  remedied  {h).  So  that,  since  these 
statutes,  if  a  judgment  be  recovered  against  an  executor,  who 
afterwards  dies,  an  action  may  now  be  brought  against  his 
executor  or  administrator,  suggesting  a  devastavit  by  the  first 
executor  {c) .  And  in  every  case  where  the  executor  in  his  life- 
time was  in  any  way  guilty  of  any  act  which  amounts  in  law  to 
a  devastavit,  such  as  exhausting  the  assets  by  payment  of  debts 
of  an  inferior  degree  before  those  of  a  superior,  and  the  like,  an 
action  may  be  brought  against  the  executor,  or  administrator  of 
such  executor,  suggesting  a  devastavit  by  the  former  executor. 
And  the  judgment  must  be  de  bonis  testatoris  (d). 

By  51  &  52  Yict.  c.  43,  s.  95,  an  executor  or  administrator  Executor  is 
may  sue  or  be  sued  in  the  County  Court  as  if  he  were  a  party  County  Court 
in  his  own  right  (e).  ^ct. 

Where  the  lessee  of  lands  dies  before  the  expiration  of  the  Kemedy 

term,  and  his  executor  or  administrator  continues  in  possession  executor  by 

during  the  remainder,  a  distress  may  be  taken  for  rent  due  for  <iistress. 
the  whole  term  (/).     And  the  executor  or  administrator  cannot 

{y)  See  ante,  p.  182.  the  executrix  de  son  tort  lias  inter- 

(z)  See  ante,  p.  379  et  seq.  meddled:   Wilson  v.  Hodson,  L.  E. 

(a)  Ante,  p.  1354.  7  Ex.  84,  ante,  p.  188,  n.  (A). 

{h)  Ante,  p.   1354.     See  the  ob-          (c)  See  ante,  p.  1599. 

servations    of  Wood,    V.-C,    on  ,„       ^        ,    ^       .     ,,> 

,,           .   .    .  •      m-L                T'  (d)  1  Saund.  219,  e,  f,  note  (8) 

these  statutes  ui  i  home  v.  Kerr,  ^  '  V,          , 

2    Kay   &    J.  63,    64.       But    the  *''    ^Vheatley   v.  Lane;    Coward  v. 

statute   of   30   Car.  II.   c.    7,    was  ^^'^"'■^'  ^-  ^-  ^  ^-  ^'  ^^^'  ^^'• 

held  not  to  make  an  executor  of  (0  See  arde,  p.  1535. 

an  executrix  de  son  tort  liable  for  (/)  Wentw.  Off.  Ex.   291,   14th 

a  breach  of  contract  committed  by  edit.  ;    Braitkwaite    v.    Cooksey,    1 

the   person    with  whose    property  H.  Black.  4fi5. 

W.E. VOL.  TI.  5  L 
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plead  7J)/e>ie  adm.inistmvit  in  bar  to  the  avowry  (i/).  So  the 
distress  may  he  taken  by  virtue  of  the  stat.  8  Ann,  e.  14, 
ss.  6  and  7,  within  six  months  after  the  determination  of  the 
tenancy,  if  the  executor  or  administrator  continues  in  posses- 
sion {h). 

The  death  of  either  party  is  the  countermand  of  a  warrant  of 
attorney  to  confess  judgment  (0  ;  and,  therefore,  upon  a  motion 
to  enter  up  judgment,  if  it  appears  that  the  defendant  is  dead, 
the  Coiu't  will  not  grant  the  motion  {k).  So  a  cognovit  actionem 
is  revoked  by  the  death  of  the  party  (/). 

There  has  already  been  occasion  to  consider,  in  cases  of  arbi- 
tration, the  effect  of  the  death  of  either  party,  before  or  after 
the  making  of  the  award  {m) .  It  may  here  be  observed,  that 
the  Court  will  not  grant  an  attachment  against  an  executor  for 
the  non-performance  of  an  award,  which  was  made  under  a 
reference  by  rule  of  Court  entered  into  by  the  testator  (;?) . 

If  a  solicitor's  bill  against  the  testator  should  be  referred  to 
taxation  after  his  death,  questions  of  difficulty  may  arise  as  to 
the  effect  of  the  order  for  payment  by  the  executor  or  adminis- 
trator of  the  sum  found  due.  In  cases  where  justice  requires 
that  the  order  for  taxation  should  be  made,  and  it  nevertheless 
appears  probable  that,  by  reason  of  deficiency  of  assets,  or  the 
like,  payment  of  the  amount  found  to  be  due  ought  not  to  be 
made  without  further  investigation,  the  Court  or  Judge,  by 
"whom  the  order  for  taxation  is  made,  ought,  it  would  seem,  to 
abstain  from  adding  the  usual  order  for  payment  or  the  delivery 
up  of  deeds  (o), 

rroccfidings         If,  when  a  bill  of  exchange  becomes  due,  and  is  dishonoured, 
cutors  of''        ^ke  drawer  or  indorser  is  dead,  notice  of  the  dishonour  ought  to 


Judsrment 
cannot  be 
entered  on 
■warrant  of 
attorney  or 
cosmovit 
given  by 
testator. 

Proceeding 
against 
exef-utor  on 
reference  to 
arbitration  by- 
testator. 


Liability  of 
executor  to 
pay  an  at- 
torney's bill 
after  taxation. 


{g)  Wentw.  uhi  supra. 

(h)  Braithivaite  \.  Cooksey,  1 
li.  Black.  46o. 

(i)  Soo  ai/fe,  p.  079;  Tidd,  ool, 
9th  edit. 

(A:)  Tidd,  501,  Otli  odit.  ;  Harden 
V.  Forsi/th,  1  Q.  B.  177.  It  will 
iiiiiko  iKj  difference  that  the  de- 
f"'iid;iiit,  Ly  tlio  iriomorandum  on 
the  v/urruiit,  agreed  for  liimsolf 
and  hi.s  executor  tliat  it  should 
!'<■  If'wful  to  fTitf'v  up  judgment 


at  any  time,  notwithstanding  he 
should  be  dead  :  Ileatli  v.  Brindley, 
2  A.  &  E.  365. 

(0  See  Chitty's  Archbold,  14th 
edit.  1297  et  seq.  as  to  the  law  and 
practice  relating  to  judgments  by 
cognovit  or  upon  a  warrant  of 
attorney ;  and  see  aLso  Practice 
Masters'  Rules,  (18)  and  (25). 

(to)  Aide,  pp.  ()S(),  O.sl. 

(n)  Neivtony.  Wal/cer,  Willes,  315. 

((.)  Seo  Re  DaJhi/,  8  Boay.  469. 
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be  given  to  his  personal  representative,  if  sueli  tliere  be,  and  parties  to 
with  the  exercise  of  reasonable  diligence  he  can  be  found  (y>).  exchange. 
Where  the  drawee,  acceptor,  or  maker  is  dead,  and  no  place  of 
payment  is  specified,  the  bill  or  note  must  be  presented  to  his 
personal  representative,  if  such  there  be,  and  with  the  exercise 
of  reasonable  diligence  he  can  be  found  (jj) .  Where  the  bill  is 
made  payable  and  is  presented  at  the  proper  place,  and  after  the 
exercise  of  reasonable  diligence  no  persons  authorized  to  pay  or 
refuse  payment  can  be  found  there,  it  is  not  necessary  to  present 
it  also  at  the  house  of  the  executor  or  administrator  (>■).  In  case 
there  is  no  representative,  the  holder  should  demand  payment 
at  the  house  of  the  deceased  (s) .  If  the  holder  of  a  bill  made 
the  acceptor  his  executor,  and  died,  this,  which  at  law  [t) 
operated  as  a  discharge  of  the  debt,  by  making  the  debtor 
executor  {ii)  operated  also  as  a  discharge  of  the  drawer  and 
prior  indorsers  (.r) . 


Where  an  injunction  had  issued  against  the  defendants  in  Effect  of 
an  equity  suit,  restraining  them  from  disposing  of  the  estate  of  ^^J*^"*^  ^*^°- 
their  testator,  the  Court  of   Exchequer  refused  to   stay  pro- 
ceedings against  them  in  an  action  in  which  the  debt  was  not 


(/))  Byles  on  BUls,  IGth  edit. 
241;  Bills  of  Exchange  Act,  1S82 
(45  &  46  Vict.  c.  61),  s.  49  (9); 
Chalmers  on  Bills  of  Exchange, 
oth  edit.  p.  160.  In  America  it 
has  been  held  that  where  the  in- 
dorser  of  a  note  is  dead  at  the  time 
it  becomes  due,  and  there  are 
executors  or  administrators  at  that 
time  known  to  the  holder,  notice 
must  be  given  to  them  ;  but  that 
if  there  are  no  personal  representa- 
tives at  the  time,  a  notice  sent  to 
the  residence  of  his  family  is 
sufficient,  and  that  it  is  not  neces- 
sary afterwards  to  give  notice  to 
executors  or  administrators,  subse- 
quently becoming  such :  Merchanfs 
Bank  v.  Birch,  17  Johns.  E.  25  ; 
Bayley,  418,  Amer.  edit. 

{q)  Byles  on  Bills,  6th  edit.  290  ; 
Chalmers  on  Bills  of  Exchange, 
5th  edit.  p.  136;  45  &  46  Vict. 
c.  61,  s.  45  (7). 

5 


(r)  PhUpot  V.  Briant,  3  Can-.  & 
P.  244.  Cf.  45  &  46  Vict.  c.  61, 
s.  45  (5). 

(s)  Roscoe  on  Bills,  147. 

{t)  Chitty  on  Bills,  11th  edit. 
p.  153.  The  appointment  of  a 
debtor  as  executor  to  his  creditor 
did  not  operate  as  a  discharge  of 
the  debtor  in  equity,  but  it  was 
considered  that  the  debt  had  been 
paid  to  the  debtor  executor  by  him- 
self, and  he  was  held  accountable 
accordingly.  The  equity  rule  will 
now  prevail.  By  sect.  61  of  45  & 
46  Vict.  c.  61,  when  the  acceptor 
of  a  bill  is  or  becomes  the  holder 
of  it  at  or  after  its  maturity  in  his 
own  right,  the  bill  is  discharged, 
but  this  section  does  not  seem  to 
affect  the  matter,  since  the  executor 
acceptor  does  not  become  the  holder 
in  his  own  right. 

[u)  See  ante,  p.  1054. 

\.r)  Chitty  on  Bills,  Sth  edit.  569. 
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admitted,  observing  that  the  injunction  might  be  a  ground  for 
applying  to  stay  execution  (y) . 

Verdii;t  A  verdict  against  a  testator  or  intestate  may  be  produced 

tator^'eYidence  i^^  evidence  against   his  executor  or   administrator,  and  binds 

against  J^im  (z). 

executor. 

What  is  good  In  an  action  against  executors  for  money  had  and  received  by 
evidence^f  their  testator,  the  plaintiff  relied  on  an  admission  of  the  testator 
the  contents  contained  in  his  Will :  Notice  had  been  given  to  the  defendants 
to  produce  the  probate,  but  no  evidence  was  given  to  prove  that 
the  probate  was  in  their  possession  :  An  officer  of  the  Spiritual 
Court  produced  a  document  purporting  to  be  the  original  Will 
of  the  deceased,  bearing  the  seal  of  the  Court,  and  also  an 
indorsement,  made  by  the  officer  of  the  Spiritual  Court,  pur- 
porting that  probate  had  been  granted  to  the  defendants  on 
that  instrument  as  of  the  Will  of  the  deceased,  and  that  they 
had  made  oath  of  the  value  of  the  effects  accordingly  :  It  was 
objected,  on  the  part  of  the  defendant,  that  the  Will  should 
have  been  proved  by  one  of  the  subscribing  witnesses,  and 
further,  that  probate  not  being  produced,  the  next  best  evidence 
was  the  act  of  the  Spiritual  Court,  which  was  not  produced  : 
But  it  was  held  that  the  document  produced  must  be  taken  as 
proving  that  the  defendants  had  obtained  probate  of  the  paper, 
and  had  therefore  treated  it  as  the  Will  of  their  testator,  and 
consequently  that  it  ought  to  be  received  against  them,  at  all 
events,  as  secondary,  if  not  as  original,  evidence  {a). 

{y)  Davis  v.  Salter,   2  Cr.  &  J.  administrator.     See  also   Spiers  v. 

466.  Morris,    9   Bing.    687,    as    to  the 

(z)  R.    V.  Tlehden,    An  dr.     389  ;  admissibility  of   entries  made    by 

Eosc.    Ev.     100,    2nd    edit.      See  a   deceased   executor    against    his 

Smith  V.  Smith,  3  Bing.  N.  C.  29,  interest. 

as    to    the    admissibility    of     the  (a)  Gorton  v.  Dyson,  1   Brod.   & 

declarations   of    the    deceased,    as  Bingh.   219.      See  ante,   p.    1574. 

evidence  against  the  executor  or  See  also  pp.  1530,  1531. 


Ch.  II.]        Of  Remedies  against  Executors,  (^^c.  1609 


CHAPTER  THE  SECOND. 

OF  EEMEDIES  AGAINST  EXECUTORS  AND  ADMINISTRATORS 
IN  EQUITY. 

An  executor  or  administrator  is  liable,  in  his  representative  What  suits  in 
character,  to  all  equitable  demands,  with  regard   to   personal  be^rou™ht 
property,  which  existed  against  the  deceased  at  the  time  of  his  against  exe- 

,      ,1    /   \  cutors,  &c. 

death  [a). 

Again,  executors  and  administrators  are  for  most  purposes  Executors 
considered,  in   Courts  of  Equity,  as  trustees  {b)  ;    for  instance,  ^"'^  admims- 
they  are  held  in  equity  to  be  personally  liable  for  all  breaches  considered  in 
of  the  ordinary  trusts  which  in  Courts  of  Equity  are  considered  trustees^^ 
to  arise  from  their  office  {c)  :  Upon  this  principle,  those  Courts 
have  exercised  a  jurisdiction  over  them,  in  the  administration  of 
assets,  by  compelling  them,  in  the  due  execution  of  their  trust, 
to  apply  the  property  to  the  payment  of  debts  and  legacies,  and 
the  surplus,  according  to  the  Will,  or  in  case  of  intestacy,  according 
to  the  Statute  of  Distributions  [d). 


{(I.)  Toller,  479.  theii'  benefit  and  not  for  his  own 

[h)  Cf.  th.e  definitions  of  "trust"  (see  the  Executors  Act,  1830,  and 

and  "trustee"   in  sect.  50  of  the  Re  Lacy,   [1899]    2    Ch.    149),   but 

Trustee  Act,  1893.  such  a  trust  does  not  take  a  case 

(c)  Re  Marsden,    26   C.    D.   783,  out  of    sect.    8   of  the  Statute   of 

789.  Limitations,   37  &  38  Vict.  c.   57. 

{d)  Adair  v.  Shaiv,  1  Scho.  &  L.  An  executor  cannot  be  de23rived  of 

262.     Auxiliary  grounds  of  juris-  the  benefit  of  the   statute  by  its 

diction  also  formerly  existed ;  such  being  shown  that  he  is  a  trustee ; 

as  the  necessity  of  taking  accounts  he  must  be  shown  to  be  an  express 

and    compelling   a   discovery,    and  trustee :   per    Lindley,    L.    J.,    Re 

the  consideration  that  the   remedy  Jane  Davis,  [1891]  3  Ch.  at  p.  124. 

at  law,  when  it  existed,  was  not  Where  reversionary  legacies  were 

plain,  adequate,  and  complete.    An  bequeathed  and  made  payable  out 

executor  was  always  in  a  loose  sense  of  a  residuary  trust  fiuid   on  the 

a  trustee  for  creditors  and  legatees,  death   of    a  tenant    for    Hfo,    and 

since  he  held  the  personal  estate  for  subject  to  payment  of  the  legacies 
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Ins'acces  of 
this  : 


Right  of 

individual 

creditors. 


Hence  a  Court  of  Equity  will  make  an  order  for  payment 
of  a  personal  legacy  or  for  the  distribution  of  an  intestate's 
personal  estate  {e)  :  and  will  compel  an  executor  or  administrator, 
in  the  same  manner  as  it  does  an  express  trustee,  to  discover 
and  set  forth  an  account  of  the  assets,  and  of  his  applica- 
tion of  them  (/)  :  And,  even  in  a  case  where  the  testator 
directed  that  the  executor  should  not  be  compelled  by  law  to 
declare  the  amount  of  a  residue  bequeathed  to  him,  the  Court 
directed  an  account  against  him  {g) .  So  an  account  has  been 
decreed  of  an  intestate's  personal  estate,  notwithstanding  an 
account  before  taken,  and  a  distribution  decreed  in  the  Spiritual 
Court  (//).  And  a  bill  was,  in  the  case  of  DuhcicJi  College  v. 
Johnson  (i),  held  on  demurrer  to  be  properly  brought  for  the  dis- 
covery of  assets,  before  the  Will  was  proved,  during  the  litiga- 
tion thereof  in  the  Probate  Court  (/.■) , 

A  single  creditor  may  sue  in  equity  for  his  demand  out  of  the 
personal  assets,  and  may,  as  at  law,  gain  a  preference,  by  the 
judgment  in  his  favour,  over  other  creditors  in  the  same  degree, 
who  may  not  have  used  equal  diligence  (/).  But  a  person 
entitled  to  a  share  of  a  sum  of  money,  which  is  due  as  a  debt 
from  the  testator,  must  sue  on  behalf  of  himself  and  all  other 
parties  interested  in  the  debt,  or  make  those  other  persons 
parties  to  the  suit  {m). 


the  trust  fund  was  to  be  held  for 
the  residuary  legatee  absolutely,  it 
was  held  that  the  legacies  were  not 
trust  legacies  within  the  meaniug 
of  the  above  section :  Be  Barker, 
[1892]  2  Ch.  491.  But  where  a 
testatrix  bequeathed  the  residue  of 
his  money  to  an  infant,  it  was  held 
that,  the  estate  beiug  cleared  and 
tho  residue  ascertained,  the  exe- 
cutor would  hold  the  residue  in 
trust  for  the  infant  within  the 
meaning  of  sect.  48  of  the  Con- 
voymicing  and  Law  of  Property 
Act,  IWI,  and  was  entitled  to 
apply  the  income  for  maintenance : 
Be  Siiiit/i,  42  C.  D.  ;j()2.  See  also 
post,  p.  1G5.5  ct  srtj.  See  further  as  to 
when  an  executor  is  functus  oj/ido, 
and  bef;om«H  clothed  with  tho 
churuftcjf  of  a  trustee:  7/c  Timmis, 
[1902]  1  Ch.  17(i. 


(e)  Com.  Dig.  Chancery  (3D.  1); 
Hoivard  v.  Howard,  1  Vern.  134. 

(/)  In  Brooks  v.  Oliver,  Ambl. 
406,  the  acting  executor,  to  whom 
the  produce  of  an  estate  in  Antigua, 
belonging  to  an  infant,  was  con- 
signed, was  directed  to  account 
annually  by  affidavit. 

[g)  Gibbons  v.  Dawley,  2  Chanc. 
Cas.  198. 

(/))  Bissell  v.  Axtell,  2  Vern.  47. 

(/)  2  Vern.  49. 

(A-)  See  also  Phipps  v.  Steiuard, 
1  Atk.  285.  See,  however,  the 
more  modern  practice  of  appoint- 
ing a  receiver  pending  grant  of 
probate,  ante,  pp.  399,  402. 

(/)  See  ante,  p.  782;  Mitf.  PI. 
5th  edit.  193.  See  Att.-Gen.  v. 
Vornthivaite,  2  Cox,  44. 

(m)  Alexander  v.  Mull  ins,  2 
Puss.  &  M.  508. 


Ch.  II.]  Administrators  in  Equity.  IGll 

The  right  of  a  creditor  to  sue  on  his  own  behalf  and  on  behalf 
of  the  other  creditors,  where  he  desires  to  have  the  real  estate  of 
his  deceased  debtor  administered,  will  be  found  discussed  later 
in  the  chapter  {n). 

Although  an  executor  has  a  year  allowed  him  in  equity  to  Executor,  &c., 
pay  legacies,  that  does  not  extend  to  debts,  but  he  is  liable  to  be  sued  for  tes- 
sued  for  debts  the  moment  after  the  testator's  death  id).  tator'y  debts 

...  .  .  ,       irom  moment 

A  debtor  to  a  testator  cannot  maintain  a  suit  against  the  of  death, 
personal  representative,  to  obtain  the  directions  of  the  Court  as  ^^i*  against 
to  the  disposal  of  the  money  due  by  him,  and  to  restrain  an  testator's 
action,  brought  by  the  personal  representative  to  recover  the  ^^^}-°\  *° 

'  o  J  r  1  ^  restrain  action 

debt,  on  the  ground  that  the  debt  has  been  appropriated  by  the  pn  ground  of 
testator  for  a  particular  purpose,  and  that  the  personal  repre-  appropriation 
sentative  intends  to  apply  it  for  purposes  not  warranted  by  the  °*  ^^^  ^}^^^. 

_.,.,,        ,  X  J.   ./  X       i  ^  not  maintain- 

Wlll(i;).  able: 

The  general  rule  is,  that  if  there  are  several  executors  or  Parties: 
administrators,  they  must  all  be  sued,  though  some  of  them  be 
infants  ((/).  Therefore,  a  person  cannot,  either  as  creditor  or 
residuary  legatee,  maintain  a  suit  in  equity  against  one  co- 
executor  only  {)•).  But  it  is  only  necessary  to  sue  so  many  of 
the  executors  or  administrators  as  have  acted :  this  is  the  same 
at  law  (s).  Where  an  executor  in  trust  was  outlawed,  and  a 
witness  proved  that  he  had  inquired  after,  and  could  not  find 


{n)  ^QQ  post,  p.  1641.  he  could  not  till  he  was  of  full  age 

(o)  Nicholls    v.    Judson,    2   Atk.  commit  a  derastavit   [Wlutmore  v. 

301.  Weld,  1  Vern.  328),  and  he  is  not 

{X>)  Darthez  v.  Winter,  2  Sim.  &  liable   to  account  for  his  receipts 

Stu.  536.  during  the  period  of  his  infancy  : 

(3)16Vin.Abr.251,tit.Party(B.),  Hindmarsh   v.    Soiithgate,   3   Euss. 

pi.  20.    An  infant  may  be  appointed  324.     Nor  is  he  liable  if  he  waste 

executor  at  any  age,  but  he  cannot  assets  which  come  to  him  as  exe- 

act  as  sole  executor  till  twenty-one :  cutor  de  son  tort :  Stott  v.  Meanoclc, 

ante,  pp.  159,  160.     An  infant  who  31    L.  J.   Ch.    746;     Simpson    on 

has  proved  the  Will  is  bound  by  all  Infants,  2nd  edit.  p.  106. 

things  which  he  doth  according  to  (r)  Scurry  v.  Morse,  9  Mod.  89. 

the  office  and  duty  of  an  executor,  As  to  adding  defendants,  seeE.  S.C. 

but  things  which  he  doth  against  the  1883,  Ord.  XVI.  r.  11. 

ofiBce   of   an   executor  should    not  («)  Ante,    p.    1569.      And    much 

bind  him,  forasmuch  as  he  is  within  more     therefore    in     a     Coiu't    of 

age;  and  therefore  a  release  by  an  Equity:    Brown  v.  Pittman,  Gilb. 

infant  executor  does  not  bar  him  :  Eq.  Eep.  75  ;    Strickland  v.  Sfrick- 

RusseVs  Case,  5  Co.  Eep.  27a.     But  land,  12 Sim.  463;  Dysonx.  Morn's, 

though  he  might  administer,    j-et  1  Hare,  413. 


"When  cestuis 
que  trust  are 
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him,  it  was  held  that  it  was  not  necessary  to  make   him   a 

party  (0- 

Although  one  of  two  executors  or  trustees  may  sue  the  other 
necessary  exGcutor  or  trustee  Avithout  making  the  cestuis  que  trust  parties 
par  es.  ^^  ^j^^  ^^.^^  ^^^  where  such  cestuis  que  trust  have  participated  in 

the  breach  of  trust  they  are  necessary  parties  {u). 
Defendant  jf  duj-iuw  an  action  the  defendant  dies,  the  action  can  be  con- 

dying  pending     .  "  .  .  . 

action.  tmued  against  his  personal  representative,  and   it   makes  no 

difference  in  this  respect  whether  the  defendant  dies  before  or 
after  decree  (.r). 

Actio  perso-  ^^  j^^g  been  pointed  out  in  an  earlier  part  of  this  Work  (?/), 

nahs  morttur  p  •  •  \  i         i        i       p     i 

cum  persond.  some  causes  of  action  do  not  continue  after  the  death  of  the 
wrongdoer,  and,  consequently,  do  not  survive  against  his 
executor,  but  the  maxim  actio  jjersonalis  moritur  cum  persona 
does  not  apply  to  remedies  for  breaches  of  contract,  express  or 
im  j)lied,  nor  does  it  apply  to  those  cases  of  tort,  where,  by  means 
of  a  wrongful  act  done  by  a  deceased  person,  property  or  the 
proceeds  or  value  of  property  have  been  appropriated  by  the 
deceased  person  and  added  to  his  estate  (z) .  Nor  will  the  maxim 
prevent  a  claim  by  a  person  standing  in  a  fiduciary  relation  to 
the  deceased,  where  the  latter  has  abused  his  position,  the  act  in 
such  a  case  being  a  breach  of  a  qnasi  contract  (a).  The  rule  at 
common  law  was  that  executors  could  not  be  sued  for  a  wrong 
committed  by  their  testator  for  which  only  unliquidated 
damages  were  recoverable;  and  the  rule  in  equity  is  the 
same  (h). 

Where  no  By  R.  S.  C.  1883,  Ord.  XYI.  r.  46,  it  is  provided  that  "  if  in 

legal  personal  t  •        i     n 

reprosciitative  ^^J  cause,  matter,  or  other  proceedings  it  shall  appear  to  the 

appoi'n7or"^'^^  Court  or  Judge  that  any  deceased  person  who  was  interested  in 

diHpenae  with,  the  matter  in  question  has  no  legal  personal  representative,  the 

Court  or  Judge  may   proceed  in   the  absence  of   any  person 


(<)  Ifeath  V.  I'irciral,  1  P.  Wms.  defendant  dies,  see  E.  S.  C.   1883, 

«84.       An    administrator,    though  Ord.  XVII. 

insolvent,  ninst  bo  made  a  party  to  (//)    Ante,     p.     606.       See     also 

a  IjJU   for  a  discovery  of    assets:  chapter  on  the  "Eemedies  for  Exe- 

AshitrHt  V.    Eyre,    2   Atk.  al.     So  cutors  in  Equity,"  ajiife,  p.  1536. 

ulthouffh   ho   actually  roloascs,   ho  (z)  F/nllrps  y.  Homfray,  24  CD. 

must  bo  a  party  to  tho  suit:  timithhy  439;   Re  Duncan,  [1899]  1  Ch.  387. 

V.  Illnin,,,  1  Vern.  :}1.  („)  Concha  v.  Murrieta,  De  Mora 

{,i)  ./fHse.  V.    /l,;n,rtt,  (i    Do  a.  M.  V.  Concha,  40  C.  D.  543. 

*  ^^-  ''<••'•  {!>)  Kir/:  v.    Todd,  21  C.  D.  484, 

(x)  l-'or    the    practice     where    a  488  ;   Jle  Duncan,  uhi  supra. 
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representing  the  estate  of  the  deceased  person,  or  may  appoint 
some  person  to  represent  his  estate  for  all  the  purposes  of  the 
cause,  matter,  or  other  proceeding  on  such  notice  to  such  persons 
(if  any)  as  the  Court  or  Judge  shall  think  fit,  either  specially  or 
generally  by  public  advertisement,  and  the  order  so  made,  and 
any  order  consequent  thereon,  shall  bind  the  estate  of  the 
deceased  person  in  the  same  manner  in  every  respect  as  if  a  duly 
constituted  legal  personal  representative  of  the  deceased  had 
been  a  party  to  the  cause,  matter,  or  other  proceeding." 

The  section  of  the  Chancery  Procedure  Act  (c)  from  which  Cases  to 
this  rule  was  taken,  was  held  by  Lord  Romilly  {d)  not  to  apply  ^o^g  ^J^ 
to  the    three  following  cases :    first,  where   the  estate  of  the  apply, 
deceased  person  is  that  which  is  being  administered  in  the  suit ; 
secondly,  where  the  interest  of  the  deceased  person  is  adverse  to 
that  of  the  plaintiff ;  thirdly,  where  the  representative  of  the 
deceased  person  has  active  duties  to  perform. 

Kindersley,  Y.-C,  in  the  case  of  Silver  v.  Sfein  (e)  held  that 
the  section  only  applied  to  those  cases  where  a  certain  individual 
who,  when  living,  was  interested  in  the  suit,  and  was  made  a 
party  had  died,  but  this  ruling  does  not  appear  to  have  been 
followed  in  later  cases  (/). 

In  one  case  {g) ,  where  a  sole  plaintiff   died   insolvent,  the  Sole  plaintiff 
Court,  on  the  application  of  the  sole  defendant,  appointed  a  ^^^^S  msol- 
person  to  represent  the  deceased  plaintiff's  estate,  so  as  to  enable 
the  defendant  to  have  an  opportunity  of  moving  to  dismiss  the 
action  for  want  of  due  prosecution  (h). 

A  creditor  cannot  sue  a  person  named  as  executor  in  a  Will 
unless  he  has  either  administered  or  obtained  a  grant  of 
probate  (/). 

But  the  Court  will,  before  probate  or  letters  of  administration  Protection  of 
of  the  estate  have  been  granted,  interfere  on  behalf  of  a  creditor  pendfnt^Lant 

(c)  15  &  1(5  Vict.  c.  86,  s.  44.  C.  D.  419. 

{d)  Moore  v.  Harris,  L.  E.  13  Eq.  (/;)  For  instances  of  the  exercise 

139,  140.     See  also  Oroves  v.  Levi,  of  this  jurisdiction,  see  Mortimer  v. 

9  Hare,  App.  xlvii.,  and  cases  cited  Mortimer,  11   W.  E.  740;    Cro. 


on  same  page.  v.   City  of  Glasgow  Assurance  Co., 

(e)  1  Drew.  295.  4   C.  D.  427 ;     Webster  v.   British 

(/)  See    Chafers  v.  HeadJam,  9  Empire  Co.,  15  CD.  169;   Ciirtius 

Hare,  App.  xlvi.;   SwaUoivv.  Bimis,  v.  Caledonian  Fire  and  Life  Insur- 

ihid.  xlvii.  ;    Re  reppitt's  Estate,  4  ance  Co.,  19  C.  D.  534. 

0.  D.  230.  (?)  Mohamida  Hadjar  y.  I'itcheij, 

((/)    Win(jrove    v.    Thompson,     11  (P.  C.)  [1894]  A.  C.  437. 
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of  probate  or 
adminis- 
tration. 

Receiver 
pending 
litigation  in 
the  Probate 
Division. 


Claim  for 
protection 
and  admiuis- 
tration. 

When,  after 
grant  of 
probate  or 
administra- 
tion, applica- 
tion can  bo 
made  to 
Chancery 
Division. 


or  beneficiary    in   case  of  need   to  protect  the  estate   of   the 
deceased   by  the    appointment  of    a    receiver   or    manager   or 

both  (A-). 

The  subject  of  the  appointment  of  a  receiver,  during  a  liti- 
gation in  the  Probate  Division  for  probate  or  administration,  has 
been  already  considered  (/),  and  mention  made  of  the  provisions 
of  the  Probate  Act,  relative  to  the  appointment  of  receivers  of 
real  estate  pendente  lite  {m). 

An  application  for  the  appointment  of  a  receiver  pending 
probate  should  not  be  made  to  the  Chancery  Division  except 
there  are  special  circumstances,  such  as  danger  to  assets,  re- 
quiring the  appointment  (w).  Such  applications  being  on  the 
way  to  probate  proceedings  are  properly  made  in  the  Probate 
Division,  and  if  made  elsewhere  will  not  be  encouraged  (o). 

The  addition  of  a  claim  for  administration  of  the  estate  to 
a  claim  for  its  protection  until  the  appointment  of  a  legal  per- 
sonal representative  has  been  held  to  be  irregular  [p). 

The  fact  that  the  executor  declines  to  admit  assets,  and  that 
consequently,  if  a  receiver  be  not  appointed,  the  executor  may 
prefer  one  creditor  to  another,  is  not  sufficient  ground  for 
application  to  the  Court  {q) .  The  Court  will  not  appoint  a  receiver 
merely  for  the  purpose  of  depriving  him  of  his  right  of  prefer- 
ence (/•),  nor  will  it  interfere  with  an  executor's  right  of  retainer 
by  appointing  a  receiver  in  a  creditor's  administration  action, 
merely  because  he  will  probably  exercise  his  right  to  the  prejudice 
of  the  general  body  of  creditors,  nor  unless  it  is  shown  that  the 
assets  are  being  wasted  (s).  The  Court  will,  however,  make  an 
administration  decree  in  order  to  prevent  an  undue  prefer- 
ence (/). 


{]{)  Steer  v.  Steer,  2  Dr.  &  Sin. 
311;  Nothard  v.  Prodor,  1  CD. 
4  ;  niackett  v.  Blarkett,  24  L.  T. 
27G.  For  form  of  order,  see  Seton, 
6th  edit.  p.  757. 

(/•)  Aide,  pp.  402,  MY.i. 

(to)   Anfr,  ],.  ;U)!). 

(«)  //'■  III  iKhmoii,  2  TiriioB  IJep. 
322. 

{o)  llf  Ihiidersoii,  supru  ;  Re 
I'urher,  54  L.  J.  Ch.  G94  ;  In  the 
(foods  of  Moore,  13  1'.  D.  30.  A 
receiver,  however,  cniiiiot  bo  :ip- 
poiutod  before  ii  writ  Huh  ))een 
insiied.     Caveat  j)roceeiliri^'K,  wbicli 


terminate  by  appearance,  do  not 
constitute  a  lis  pendens  or  furnish 
any  mode  of  approaching  the 
Court:  Slater  v.  Slater,  [1896]  P. 
291.     See  further,  post,  p.  1685. 

{p)  OveriiKjtori  v.  Ward,  34  Beav. 
175;  Ilairh'iif/s  v.  Lanihert,  1  J.  & 
H.  458. 

{q)  rhilUps  V.  Jone><,  28  Sol.  J. 
360. 

(r)  I'er  Chitty,  L.  J.,  in  Re  Stevens, 
[1898]  1  Ch.  at  pp.  173,  174. 

(s)  lie  Wells,  45  C.  D.  569;  Be 
Stcreiifi,  supra, 

{t)  See  ante,  p.  782  et  seq. 
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If,  in  the  case  of  an  executor  or  administrator,  any  miscon-  When  a 
duct,  waste,  or  improper  disposition  of  the  assets  is  shown,  or  if  appoiuted 
he  is  out  of  the  iurisdiction,  the  Clianeery  Division  will  instantly  agamht  an 

•  •  \cinii  p        executor,  .Sec. 

interfere  and  appoint  a  receiver  (?g.  feo  the  bankruptcy  of  a 
sole  executor  and  trustee  is  a  ground  for  such  an  appointment  (.'•). 
But  the  administration  is  not  to  be  taken  from  the  executor 
upon  slight  grounds,  as,  for  instance,  merely  on  the  ground  of 
his  poverty  (//),  although  a  receiver  has  been  appointed  where 
the  husband  of  an  executrix  was  in  bad  circumstances  (:;) .  . 

The  Coui't  has  no  jurisdiction  to  order,  in  a  summary  way,  Executors  of 
the  executor  of  a  deceased  receiver  to  bring  in  and   pass  his  ^®°®^^®^- 
testator's  accounts,  and  pay  the  balance  to  be  found  due  out  of 
the  assets  {a). 

The  Court  will,  as  a  rule,  immediately  upon  admission  of  Motion  for 
assets  by  an  executor  or  administrator,  order  so  much  as  he  money  iuto 
admits  to  have  in  his  hands  to  be  paid  into  Court :  though  it  ^^^^t. 
was  formerly  thought  necessary  for  the  plaintiff  to  show  that  the 
executor  or  administrator  had  abused  his  trust,  or  that  the  fund 
was  in  danger  from  his  insolvent   circumstances  (/^).     It  seems, 
however,  that  this  rule  is  not  absolute,  but  that  where  a  creditor  is 
suing  for  his  own  debt  only,  or  where  the  application  is  by  persons 
interested  in  reversion  subject  to  a  tenancy  for  life,  some  reason- 
able ground  such  as  danger  to  the  fund  ought  to  be  made  out  {c) . 

{u)  ^«o«.,12  Yes.  5,  bySir  Wm.  Beav.  30,  31.     See  also  Dan.   Ch. 

Grant;    MUdleton  v.  DudsweU,   13  Pr.  7th  edit.  1415,  1416. 

Ves.  268.    Seealso //aiws  V. //«i'e/-s,  (z)  Taylor  y.  Allen,  2  Atk.  213  ; 

Barnard.   Chanc.   24  ;    Richards  v.  Scott  v.  Becker,  4  Pri.  346. 

Perkins,  3  Y.  &  Coll.  299.  {<i)  Juikins  v.  Briaid,  7  >Sim.  171. 

(x)  Re  Johnson,  L.  E.  1  Ch,  325.  The  proper  course,  in  such  a  case. 

The  fact  of  the  assignees  not  being  if  the  balance  is  not  ascertained  so 

before   the  Court  was  held  not  a  that  the  recognizances  may  be  put 

sufficient   reason    for    refusing    to  in  suit,  is  to  bring  an  action  against 

appoint  a  receiver.    Cf .  Re  Hopkins,  the  executor  for  an  account.     But 

19  C.   D.   61  ;    and   see   Bowen   v.  this  course  may  be  avoided  if  the 

Phillips,  [1897]   1   Ch.   174;    Dan.  executor  will  consent  to  an  order  to 

Ch.  Pr.  7th  edit.  1416.  pass  the  receiver's  accounts  and  to 

(?/)    Middleton    v.    Dodswell,    13  pay  the    balance  :    Dan.    Ch.    Pr. 

Yes.  268.     See  Smith  v.  Smith,  2  7th  edit.  1450. 

Y.    &    Coll.    353;      Whitworth    v.  {b)  Strmuje  v.  Harris, 'iliro.CA'. 

Whyddon,  2   M.   &   G.  52.      Mere  365;  ^?aA-e  v.  £/a^•e,  2  Scho.  &  Lef. 

poverty  is  not  sufficient:  Hathorn-  26;  Robertson  v.  Scott,  14  L.  T.  187. 

thwaite    v.    Russell,    2    Atk.     126;  (c)  Dan.  Ch.  Pr.  7th  edit.  1469; 

Anon.,l2Yes.'i;  Howard Y.Papera,  Reeve    v.    Goodu-in,    10  Jur.    1050; 

1  Mad.  142;   Manners  y.  Furze,  11  Re  Braithimite,  21  C.  D.  121. 
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Former  limi- 
tation of  rule. 


Admission  of 
assets  in  the 
exefutor's 
hands. 


The  rule  appears  to  have  been  limited  by  Lord  Eedesdale  {d) 
to  eases  in  which  there  are  no  debts,  or  the  debts  are  all  paid, 
and  there  is  no  purpose  for  which  the  money  is  to  be  left  out- 
standing. But  the  rule  appears  to  be  more  extensive,  and  any 
balance  which  is  admitted  to  be  in  the  executor's  hands  will  as 
a  general  rule  be  ordered  into  Court,  not^vithstanding  there  are 
demands  on  it  to  which  the  executor  is  liable  {e).  Thus  in 
Yare  v.  Harrison  {/),  an  executor  having  admitted  a  large 
balance  of  the  personal  estate  to  be  in  his  hands,  was  ordered  to 
pay  the  whole  into  Court,  although  he  stated  that  an  action  at 
law  was  depending  against  him  for  a  debt  to  a  considerable 
amount  due  from  the  testator;  but  with  liberty,  in  ease  the 
plaintiff  in  the  action  should  recover,  to  apply  to  the  Court  to 
have  a  sufficient  sum  paid  out  again.  The  plaintiff  in  the  action 
did  recover,  and  the  Court  ordered  the  amount  to  be  paid  out  to 
the  pMniiff  in  the  action,  and  not  to  the  executor  {g).  However, 
now,  after  an  administration  order  has  been  made,  the  Judge  in 
whose  Court  the  administration  is  pending  has  power,  without 
any  further  consent,  to  order  the  transfer  to  him  of  any  cause 
or  matter  pending  in  any  other  Court  or  Division,  and  brought 
by  or  against  the  executors  or  administrators  as  the  case  may 
be  {h). 

"Where  the  executor  admits  himself  to  have  been  a  debtor  to 
the  testator  at  the  time  of  his  death,  this  has  always  been  held 
a  clear  admission  of  assets  in  his  hands  to  the  amount  of  the 
debt,  and  he  is  compellable  to  pay  it  into  Court  accordingly  (?"). 
In  this  case,  the  person  to  pay  and  the  person  to  receive  being 
the  same,  the  Court  assumes  that  what  ought  to  have  been  done 


(r/)  Blahe  v.  Blake,  2  Scho.  & 
Lcf.  26. 

(e)  Betagh  v.  Concannon,  2  Moll. 
559 ;  Dan.  Ch.  Pr.  7tli  edit.  1469. 
If  an  oxccutor  admits  that  all  the 
to.-tator's  debts,  »S:c.  have  been  paid, 
the  Court  will,  on  motion,  order 
tho  income  of  a  balance,  paid  in 
by  tho  executor,  to  be  paid  to  tho 
])f'rHon  entitled  to  tho  residue: 
J)(i7i<ln  V.  Jhnxlo,  1  Sim.  510.  But 
HQoAhhi/v.  (iilfnrti,  11  Ucav.  28. 

(/)  2  Cox,  :m. 

((/)  It  having  boon  suggested  in 
this   case,   that  tho  executor   had 


incurred  unnecessary  costs,  by 
defending  the  action,  the  question 
whether  he  should  personally  an- 
swer to  the  estate  for  the  amount 
of  such  costs  was  reserved  to  the 
hearing". 


{h)  Ord.  XLIX.  r, 
p.  1644. 


5.      See  post, 


(/)  JMortlock  V.  Leathes,  2  Meriv. 
491  ;  Rothuull  v.  JM/nrell,  2  Sim. 
tt  Stu.  218;  Costeker  v.  Horrox,  3 
Youngo  &  Coll.  530  ;  Tonlmin  v. 
Ciijilitnd,  ihid.  625  ;  M'hiie  v.  Barton, 
18  Bcav.  192. 
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has  been  done,  and  orders  tlie  payment,  not  as  of  a  debt  by 
a  debtor,  but  as  of  moneys  realised  in  the  hands  of  the  exe- 
cutor {k) . 

The  Coui't,  in  making  an  order  of  this  kind,  adheres  strictly  The  Court 
to  the  rule  of  acting  on  the  executor's  admission  only  :  and  will  "^^  an"id-^° 
refuse  to  proceed  upon  its  knowledge  derived  from  any  other  mission, 
source  (/). 

The  practice  of  the  Court  of  Chancery  originally  was  to  Practice  of 
order  a  defendant  to  pay  money  into  Court  upon  an  interlocutory  intorlocutory 
motion  only  when  he  had  by  his  answer  admitted  that  the  sum  motion. 
was  in  his  hands.  An  admission  that  the  sum  in  question  was 
due  from  him  to  the  plaintiff  was  not  sufficient ;  he  must  have 
admitted  that  it  was  actually  in  his  hands.  The  practice  was 
afterwards  extended  to  admissions  made  by  a  defendant  in 
affidavits  {m),  and  a  still  further  extension  was  made  by  Sir 
G.  Jessel,  M.  R.,  in  Freeman  v.  Cox  [n),  by  ordering  a  defendant 
to  pay  money  upon  an  affidavit  of  the  plaintiff,  which  the 
defendant  had  not  answered,  that  he  had  a  sum  of  money  in  his 
hands  ;  but  this  practice  ought  not  to  be  extended  any  further, 
and  such  orders  ought  to  be  made  only  when  it  is  made  out  to 
the  satisfaction  of  the  Coui't  that  the  defendant  has  the  sum 
claimed  in  his  hands,  and  that  he  has  no  real  defence  to  the 
plaintiff's  demand  (o) .  The  defendant,  however,  should  state, 
not  merely  that  no  part  of  the  money  is  in  his  hands,  but 
further,  that  it  is  not  in  his  power  or  under  his  control  {p). 
And  it  would  seem  that  the  defendant  would  not  escape  an 
order  being  made  against  him  by  stating  that  he  paid  the 
money  away  the  day  before  to  someone  to  whom  he  had  no  right 
to  pay  it,  and  who  had  no  title  to  receive  it  {q) . 

Ord.  LY.  r.  3  (d)  of  R.  S.  C,  which  provides  for  an  order 
being  made  on  originating  summons  for  "  the  payment  into 
Court  of  any  money  in  the  hands  of  the  executors  or  adminis- 
trators or  trustees,"  applies  only  to  money  in  the  hands  of  the 
trustee,  executor,  or  administrator,  and  if  it  is  not  in  his  hands, 

{k)  Richardson  v.  Bank  of  Eng-  (m)  Jervis  v.  White,  6  Yes.  738. 

land,  4  M.  &  Cr.  174,  175,  by  Lord  {n)  8  C.  D.  148. 

Cottenham  ;  Dan.  Ch.  Pr.  7th  edit.  (o)  Nevilley.  Matthewman,  [1894] 

1470.  3  Ch.  345. 

{1)  Richardson  v.  Bank  of  Eng-  {p)  Re  Benson,  [1899]  1  Ch.  39. 

land,   supra  ;    Meyer  v.  Montriou,  {q)  Per  North,  J.,  in    Crompton 

4  Beav.  343  ;  ticott  v.    Wheeler,   12  and  Evans'  Union  Bank  v.  Burton, 

Beav.  366.  [1895]  2  Ch.  711. 
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When  order 
for  attach- 
ment will  be 
made  on 
failure  to 
comply  with 
order  for  pay- 
ment into 
Court. 


How  the 
executor  may 
discharge 
himself. 


altliougli  he  is  responsible  for  it,  and  ouglit  to  bear  it,  that  rule 
does  not  apply  (>•). 

If  failm-e  to  comply  with  an  order  for  payment  of  money 
into  Court  is  a  case  for  attachment,  it  must  be  because  it  falls 
within  the  third  exception  to  sect.  4  of  the  Debtors  Act,  1869, 
which  is  in  these  terms : — "  Default  by  a  trustee  or  person 
acting  in  a  fiduciary  capacity  and  ordered  to  pay  by  a  Court  of 
Equity  any  sum  in  his  possession  or  under  his  control  "  (s).  In 
order  to  bring  a  case  within  that  exception,  it  must  be  proved 
that  the  money  ordered  to  be  paid  into  Court  is  or  has  been  in 
the  actual  possession  or  control  of  the  person  sought  to  be 
committed.  Mere  constructive  receipt  by  an  agent  or  solicitor 
on  his  behalf  who  may  never  have  accounted  is  not  enough  {t). 

The  Court  has  jurisdiction  to  make  an  order  for  attachment 
against  a  married  woman  administratrix  who  fails  to  comply 
with  an  order  for  paj^ment  into  Court  of  a  sum  of  money 
belonging  to  the  estate  of  the  intestate  («). 

Money  admitted  by  the  executor  to  be  in  the  hands  of  his 
partner  is  in  his  own  hands  for  the  purpose  of  being  ordered  to 
be  paid  into  Court  (.r) . 

Wliere  the  executor  admits  that  a  certain  amount  of  assets 
has  come  to  his  possession,  he  may  discharge  himself  from  the 
payment  of  it  into  Court,  wholly  or  partially,  by  taking  credit 
for  sums  which  he  shows  a  right  to  retain  for  his  own  debt,  due 
from  the  testator  (y),  or  to  have  allowed  him  on  any  just 
grounds,  or  which  are  undisputed  (s) .  Where  an  executor 
admits  that  he  has  received  a  certain  sum  belonging  to  the 
testator's  estate,  but  adds  that  he  has  made  payments,  the 
amount  of  which  he  does  not  specify,  the  Court  will  allow  him 
to  verify  the  amount  of  his  payments,  by  affidavit,  and  order 
him,  on  motion,  to  pay  the  balance  into  Court  {a). 


(r)  Nutter  v.  Holland,  [1894]  3 
Oh.  408,  disapproving  Be  Chapman, 
54  L.  T.  (N.  S.)  13. 

(a)  J'fist,  p.  l(j()7. 

(0  /.V  Fewstrr,  [1901]  1  Cli.  447, 
f(illfjwo(l  by  ]iucklt\v,  J-,  in  Be 
Wilkins,  W.  N.  (l!K)l"),  p.  20.3,  but 
ntjitiiig  that  ho  would  not  oxpress 
any  opinion  of  his  own. 

(m)  Jte  Turulxill,  [!<(()()]  1  Ch. 
IHO, 


(x)  Johnston  v.  Aston,  1  Sim. 
&  Stu.  73;  White  v.  Barton,  18 
Beav.  192. 

[y)  Middhton  v.  Poole,  2  Coll. 
246. 

(z)  Boy  v.  Gihhon,  4  Hare,  65  ; 
Nokcs  v.  Seppings,  2  Phillim.  19. 

(o)  Anon.  4  Sim.  359.  See  also 
Proud  foot  v.  Hume,  4  Beav.  477, 
prr  Lord  Langdale ;  Cmmpton  and 
Eruna'  Union  Paul;  v.  Burton, 
[1895]  2Ch.  711. 
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But  when  there  is  a  sufficient  admission  by  the  executor  of  Not  by 
assets  once  come  to  his  hands,  he  cannot  relieve  himself  from  authorized  ' 
paying  them  into  Court  by  showing  any  unauthorized  aiiplica-  piiymeuts. 
tion  of  them,  or  any  investment  or  disposition  of  them  which  in 
substance  amounts  to  a  breach  of  his  duty  as  executor  (/>). 

In  Freeman  v.  Fairlie  (c),  it  was  held  that  an  admission  by  an  Freeman  v. 
executor  that  the  whole  amount  of  the  property  was  near 
40,000/.,  and  that  the  whole  was  invested  in  India  on  public 
securities,  either  in  his  name,  or  in  the  name  of  the  house  in 
which  he  was  a  partner,  but  subject  to  his  disposal,  unless  some 
part  was  in  the  hands  of  the  said  house  at  interest,  which  he 
believed  might  be  the  case,  was  not  a  sufficient  admission  of 
money  in  his  hands  to  order  the  payment  into  Court  of  any  part 
of  it ;  for  though  an  executor  dealing  with  money  in  his  hands 
is  bound  to  ear-mark  it,  yet,  if  he  does  not,  and  cannot  answer 
as  to  the  state  of  it,  the  Court  has  no  power  to  act  as  upon  an 
admission.  But  mEof/Y.  Gibbon  (d),  it  was  said  by  Wigrani,  V.-C, 
that  the  rule  was,  perhaps,  less  strict  at  the  present  day  than  it 
was  stated  in  Freeman  v.  Fairlie ;  and  that  the  practice  was,  that 
where  a  party  charged  himself  with  the  receipt  of  a  fund,  he 
was  bound  by  that  charge  till  he  had  relieved  himself  from  it  by 
showing  a  proper  application  of  the  money ;  and  that  it  was 
not  enough  for  him  wliose  duty  it  was  to  know  the  truth  and  be 
ready  with  information,  to  leave  the  application  in  doubt,  by 
merely  expressing  ignorance  with  regard  to  the  charges  to 
which  the  fund  was  liable  [e). 

If  there  is  no  danger  of  the  property  being  lost,  from  the  A  reasonable 
executor  being  an  insolvent  or  otherwise,  a  reasonable  time  will  f^  \^  j^^ut 
be  allowed  for  bringing  the  fund  into  Court ;  and  a  longer  time  into  Court. 
will  be  allowed  when  the  money  is  in  a  foreign  country  (/). 
And  if  the  assets  appear  to  have  been  invested  on  an  improper 
seciu-ity,  time  will  be  allowed  (which  may,  in  a  proper  case,  be 
extended  from  time  to  time)  to  enable  the  executor  to  reahze 
the  security  {g) .     And  in  fixing  the  day  for  payment  time  will 

{b)  Wyatt  V.    SharraU,  3   Beav.  Union  Bank  y.  Bnrto)i,  [1895]  2  Ch. 

498 ;  Hinde  v.  Blake,  4  Beav.  597  ;  711,  714. 
/Score  V.  Ford,   7  Beav.   333 ;  Boy  (c)  3  Mer.  39. 

T.    Oihhon,   4  Hare,    65  ;    Ingle  v.  [d)  4  Hare,  65. 

Partridge,    32    Beav.    661 :    or    by  (e)  See   also   Hinde  v.    Blake,   4 

setting  up  the   adverse  title  of  a  Beav.  597. 

third  party:  Lord  v.  Purchase,   17  (/)  E^y  y.  Oihhon,  4  Hare,  65. 

Beav.    171;   Crornj^ton    and  Erans'  (g)  Score  v.  Ford,    7  Beav.  333 ; 
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as  to  pay- 
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for— how 
made. 


Applications 
for  payment 
out. 


be  allowed  for  the  trustee,  if  he  desires  it,  to  show  that  no 
reason  exists  for  calling  the  money  into  Court  {h). 

On  interlocutory  proceedings  the  relief  will  be  confined  to  the 
payment  of  money  into  Court,  and  the  Court  will  not  direct  any 
permanent  relief  such  as  the  repurchase  of  stock  which  had  been 
sold  by  the  executor ;  for  that  can  be  done  only  at  the  hearing 
of  the  cause  (J) . 

Though  a  receiver  had  been  appointed  during  a  litigation  in 
the  Probate  Court  respecting  the  validity  of  a  Will,  the  Court 
of  Equity  refused,  on  that  account  alone,  to  order  the  person 
named  as  executor  to  pay  into  Court  money  in  his  hands 
belonging  to  the  testator's  estate  received  previously  to  the 
appointment  of  the  receiver  {k) . 

The  general  rule  as  to  j^ayment  of  money  into  Court  is,  that 
the  plaintiffs  must  be  solely  entitled,  or  have  such  an  interest 
jointly  with  others  as  to  entitle  them,  on  behalf  of  themselves 
and  of  those  others,  to  have  the  fund  secured  (/). 

Applications  for  the  bringing  of  money  or  securities  into 
Court  before  judgment  are  usually  made  by  summons.  If 
opposed  the  summons  is  frequently  adjourned  into  Court  (w). 

An  executor  having  been  ordered  to  pay  money  into  Com't,  is 
not  thereby  deprived  of  his  right  of  retainer  {n),  nor  of  his  lien 
on  the  fund  for  his  costs  (o) . 

The  ordinary  method  of  application  for  payment  or  transfer 
out  of  a  fund  in  Court  is  by  petition,  but  by  vu-tue  of  R.  S.  C. 
1883,  Ord.  LV.  r.  2,  in  the  following  cases  (amongst  others)  the 
application  can  be  by  summons : 

1.  Where  there  has  been  a  judgment  or  order  declaring  the 
rights  to  the  fund  {j)). 


Wyatt  V.  Sharratt,  3  Beav.  498; 
Iliiide  V.  JJlake,  4  Beav.  599. 

{h)  mil  on  Trustees,  571  ;  Ilinde 
V.  Blake,  4  Boav.  599. 

(t)  Fuller  V.  Jackson,  6  Beav. 
424  ;  Hill  on  Trustees,  570. 

(A-)  Jlecd  V.  Harris,  7  Sim.  639 ; 
Edwards  v.  Edwards,  10  Hare, 
App.  II.  Ixiii. 

(/)  Freeman  v.  Fairlie,  3  Mer. 
29.  Where  part  of  a  residuary 
OHtatfj  has  been  invested  on  an 
improper  security,  and  the  defen- 
dant has  an  interest  therein,  the 
Conrt,  on  bfin;^  sntisfifd  that  there 


is  no  existing  claim  on  the  estate, 
sometimes  confines  the  amount  to 
be  paid  into  Court  to  the  share  of  the 
plaintiiS:  Score  y.  Ford,  7  Beav.  333. 

(to)  Dan.  Ch.  Pr.  7th  edit.  1478. 

{n)  Ante,  p.  788. 

(o)  Bhnkinsop  v.  Foster,  3  Younge 
&  Coll.  207,  coram  Alderson,  B. 

(p)  As  to  what  amounts  to  an 
order  declaring  rights,  see  Re  Bran- 
dram,  25  C.  D.  366;  Re  Evan  Evans, 
54  L.  T.  527.  Where  a  question  of 
construction  requires  decision,  a 
petition  should  bo  presented :  Re 
Hicks,  63  L.  J.  Ch.  668. 
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2.  Wliere  tlie  title  depends  only  upon  proof  of  the  identity, 
or  the  birth,  marriage,  or  death  of  any  person  (fi). 

3.  "Where  cash  or  securities  not  exceeding  1,000/.  in  amount 
or  nominal  value  are  standing  to  the  credit  of  any  cause  or 
matter. 

4.  Where  the  application  is  for  payment  to  any  person  of  the 
dividend  or  interest  on  any  securities  standing  to  the  credit  of 
any  cause  or  matter,  whether  to  a  separate  account  or  otherwise. 

By  Ord.  LIVh.  r.  5  (R.  S.  C.  Trustee  Act,  1893),  it  is  now 
provided  that  an  application  under  the  Trustee  Act,  1893, 
relating  to  a  fund  paid  into  Court  in  any  case  coming  ^vdthin  the 
provisions  of  Ord.  LY.  r.  2,  may  be  made  by  summons ;  and 
R.  S.  C.  1883,  Ord.  LV.  r.  2  (4),  (5)  and  (8),  which  related  to 
applications  under  s.  32  of  the  Legacy  Duty  Act,  the  Trustee 
Relief  Acts  (10  &  11  Vict.  c.  96  and  12  &  13  Vict.  c.  74),  and 
the  Trustee  Acts,  1850  and  1852,  all  of  which  are  now  repealed, 
are  superseded  by  the  above  rule  (r). 

The  application  for  payment  out  must  be  by  petition,  not  by  Petition  or 
summons,  when  it  is  for  payment  of  a  share  less  than  1,000/.  of  summons. 
a  fund  in  Court  exceeding  1,000/.  in  amount  (.s),  or  where  the 
fund  in  Court  consists  of  casli  less  than  1,000/.  and  securities  of 
a  less  nominal  amount  than  1,000/.  but  both  together  exceeding 
that  amount  (/),  and  the  costs  of  a  petition  were  allowed  where 
the  fund  was  brought  over  1,000/.  by  accrued  interest  {ii). 

The  present  practice  is  that  as  a  general  rule  funds  in  Court  Notice  to 
belonging  to  the  estate  of  a  deceased  person  should  not,  after  the 
expiration   of  ten  years  from  his  death,  be  paid  to  his  legal 
personal  representative  without  notice  to  beneficiaries  (a-). 

{(j)  Semblr,  if  the  amount  is  large  (s)  Ifay  \.  Dmose,  W.  N.  (1S84), 

a    petition    should     be    presented  p.  122 ;    Re  Evan  Evans,  54  L.  T. 

except  in  a  very  simple  case  :    Re  527. 

Rhoih'S,   31   0.   D.   499;   Re  Broad-  (t)    Re  Haworth,   W.   N.    (1885), 

wood,    55    L.     J.    Ch.    646.      But  p.  48. 

North,  J.,  held,  in  Bates  v.  Moore,  («)  Ex  parte  Trustees  of  Fin  slmry, 

38  C.  D.  381,  that  the  mere  size  of  <S:c.    Savings    Bank,  W.  N.  (1886), 

the  fund  was  not  alone   sufficient  p.  150. 

ground  for  a  petition,  unless  there  {x)  The  former  practice  required 

was  difficulty  in  the  matter  as  well.  notice  to  be  given  to  beneficiaries 

Cf.  Re  Brandram,  25  C.  D.  366.  of  any  application  for  payment  out 

(r)  As  to  payment  out  of  Court  of  Court  to  a  legal  personal  repre- 

on   an    originating    summons,    see  sentative    made    twenty  years    or 

Ann.  Pr.  1904,  pp.  763,  783.     See  more  after  the  death  of  the  testator 

also  Supreme  Court  Funds  Eules,  or    intestate.      See  W.    N.  (1904), 

1894.  p.  135,  "  Tractice  Note." 

W.E. — AOL.  TI.  5  M 
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Prodnction  of  The  general  rule  as  to  papers  and  writings  is,  that  an  executor 
papers,  &c.  representing  an  estate  should  deposit  them,  for  the  benefit  of  the 
parties  interested,  in  the  Central  Office  (y),  unless  there  are  other 
purposes  which  require  that  he  should  retain  them  in  his  own 
hands  (s).  But  where  the  production  of  documents  is  required, 
the  application  for  it  must  in  all  cases  be  made  by  summons  at 
Chambers,  and  the  partj  required  to  produce  will  then  be 
ordered  to  file  an  affidavit,  stating  what  documents  he  has, 
or  has  had,  in  his  possession  or  power  relating  to  the  matters  in 
question,  and  to  produce  them  (excepting  such  as  he  may  by  his 
affidavit  object  to  produce)  to  the  party  requiring  produc- 
tion (fl). 
Vesting  By  the  Trustee  Act,  1893,  s.  26,  the  High  Courtis  empowered 

orders  as  to.  -,  ipji  j-  p    ^        i  •  i 

land  under       to  make  an  order  tor  the  vestmg  ot  land  m  any  such  person,  in 
sect.  26  of        f^jjy  gT^j^,]^  manner  and  for  any  such  estate  as  it  may  direct,  in 

Trustee  Act,  n  . ,       n  „       • 

1893.  any  ot  the  loliowmg  cases  : — 

(i.)  Where  the  High  Court  appoints  or  has  appointed  a  new 
trustee ; 

(ii.)  Where  a  trustee  entitled  to  or  possessed  of  any  land,  or 
entitled  to  a  contingent  right  therein,  either  solely  or 
jointly  with  any  other  person,  is  an  infant,  or  out  of 
the  jurisdiction,  or  cannot  be  found ; 

(iii.)  Where  it  is  uncertain  who  was  the  survivor  of  two  or 
more  trustees  jointly  entitled  to  or  possessed  of  any 
land ; 

(iv.)  Where  as  to  the  last  trustee  known  to  have  been 
entitled  to  or  possessed  of  any  land,  it  is  uncertain 
whether  he  is  living  or  dead  ; 

(v.)  Where  there  is  no  heir  or  personal  representative  to  a 
trustee  who  was  entitled  to  or  possessed  of  land  and 
has  died  intestate  as  to  that  land,  or  where  it  is  uncer- 
tain who  is  the  heir  or  personal  representative  or 
devisee  of  a  trustee  who  was  entitled  to  or  possessed  of 
land  and  is  dead  ;  and 

{y)  K.   S.   C.   Ord.  LXI.  r.  31.  documents  relating  to  the  claim, 

The     place     for     deposit    is  the  or  to  any  item  in  it :   Re  Mc  Veagh, 

Goiieral    Filing,'   Office,    Eoom  83,  1    De   G.  J.    &   S.  399.      The   old 

Eoyal  Courts  of  JuHtice.  practice  was  for  the  party  producing 

(z)  Freeman  v.  Fairlu;  3  Mer.  30.  *^®  documents  to  leave  them  at  the 

Record  and  Writ  Clerk's  Office  (now 

(a)    See    Ord.     XXXT.    r.    14.  the  Central  Office).     It  is  now  the 

Primd  facie  evidence  in  support  of  ordinary  practice  to  produce  them 

a   claim   will   entitle  a  creditor  in  at  his  solicitor's  office,  but  this  is 

an  administration  buit  to  an  ord<;r  only  a  matter  of  indulgence   and 

dircftiiig  the  executors  to  file  an  convenience:    Frestney  \.  Mayor  of 

affidavit   nn   to  their  poRHpHnion  of  Colrhmfer.  24  0.  I>.  379. 
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(vi.)  Where  a  trustee  jointly  or  solely  entitled  to  or  possessed 
of  any  land,  or  entitled  to  a  contingent  right  therein, 
has  heen  required  by  or  on  behalf  of  a  person  entitled 
to  require  a  conveyance  of  the  land  or  a  release  of  the 
right,  to  convey  the  land  or  to  release  the  right,  and 
has  wilfully  refused  or  neglected  to  convey  the  land  or 
release  the  right  for  twenty-eight  days  after  the  date 
of  the  requirement ; 
or  in  the  case  of  any  such  contingent  right,  the  Court  may 
release  or  dispose  of  it  to  such  person  as  it  may  direct. 

Similarly  by  sect.  29  of  the  same  Act  the  Court  is  empowered  Vesting- 
to  make  vesting  orders  in  the  case  of  mortgaged  lands,  where  860^^29  of  *^^ 
there  is  a  difficulty  in  obtaining  a  reconveyance  from  the  heir  or  «ame  Act,  in 
personal  rejDresentative  or  devisee  of  the  mortgagee,  by  reason  conveyance 
of  his  being  out  of  the  jurisdiction,  or  refusing  to  convey,  or  by  °^  mortgaged 
reason  of  there  being  no  heir  or  personal  representative  of  a 
mortgagee  who  has  died  intestate  as  to  the  land,  or  of  anj^ 
uncertainty  as  to  the  identity  of  the  heir  or  personal  representa- 
tive  or  devisee  of  the   mortgagee  as  to  whether  he  is  living 
or  dead. 

Sect.  35  contains  similar  provisions  to  those  of  sect.  26  with  Vestingorders 
respect  to  vesting  orders  as  to  stock  and  choses  in  action.  o^stock  and ' 

By  sect.  50  of  the  Act  (the  interpretation  clause),  the  ex-  choses  in 
pressions  "  trust  "  and  "  trustee  "  include  inier  alia  the  duties  Definition  of 
incident  to  the  office  of  personal  representative  of  a  deceased  "trust "and 

"  trustee ''  in 
person.  Trustee  Act, 

Sect.  135  of  the  Lunacy  Act,  1890,  empowers  the  Judge  in  ^^'^^•.  . 
lunacy  to  vest  land  in  such  persons  for  such  estate  and  in  such  Lunacy  Act, 
manner  as  he  directs,  where  it  is  vested  in  a  lunatic  ih)  solely  or  ^-^^o,  as  to 

'  \   /  ./  lunatic 

jointly  upon  trust  or  by  way  of  mortgage  ;  and  by  sect.  136  of  trustees. 

the  same  Act,  where  a  lunatic  is  solely  entitled  to  any  stock  or 

chose  in  action  upon  trust  or  by  way  of  mortgage,  the  Judge  in 

lunacy  may  by  order  vest  in  any  person  or  persons  the  right  to 

transfer  or  call  for  a  transfer  of  the  stock  or  to  receive  the 

dividends  thereof  or  to  sue  for  the  chose  in  action,  and  where 

the  lunatic  is  jointly  so  entitled,  then  in  the  person  or  persons 

with  whom  he  is  jointly  entitled  either  alone  or  jointly  with 

any  other  person  or  persons  [c]  ;  and  by  sub-sect.   (3)   of  the 

same  section,  where  any  stock  is  standing  in  the  name  of  a  » 

deceased  person  whose  personal  representative  is  a  lunatic,  or 

(t)  By   sect.    341   of  the  Act,  a  (c)     Under     the     corresponding 

lunatic  is   defined  as  meaning  an      section  (sect.  5)  of  the  Trustee  Act, 
idiot  or  person  of  unsound  mind.  1850,  where  one  of  three  executors 


')  M 
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when  a  chose  in  action  is  vested  in  a  lunatic  as  the  personal 
representative  of  a  deceased  person,  the  Judge  may  make  an 
order  vesting  the  right  to  transfer  or  call  for  a  transfer  of  the 
stock,  or  to  receive  the  dividends  thereof  or  to  sue  for  the  chose 
in  action  in  any  person  or  persons  he  may  appoint  (</), 
Definition  of  The  words  "  trust  "  and  "  trustee  "  are  defined  in  sect.  341  of 
"  trust "  and   ^^^  Lunacv  Act,  1890,  as  including  inter  alia  the  duties  incident 

' '  trustee      in  j  ^  '  •  p         i  j 

Lunacy  Act,    to  the  office  of  personal  representative  of  a  deceased  person. 

^^^^"  In  cases  where  a  vesting  order  of  trust  property  is  sought  on 

the  appointment  of  a  new  trustee  in  the  place  of  a  lunatic,  resort 
must  be  had  to  the  Lunacy  jurisdiction  {dd),  and  where  a  vesting 
order  is  sought,  which,  if  made  in  Lunacy  alone,  could  only  affect 
the  interest  of  the  lunatic,  and  might,  therefore,  where  the  lunatic 
is  not  sole  trustee,  sever  the  joint  tenancy  of  the  trustees,  the 
jurisdiction  of  the  Chancery  Division,  as  well  as  that  of  the  Court 
in  Lunacy,  has  to  be  sought  {e),  and  the  summons  or  petition 
intituled  in  the  Chancery  Division  as  well  as  in  Lunacy.  Inas- 
much as  the  Lunacy  Act,  1890,  does  not  extend  to  Scotland  or 
Ireland  (see  sect.  2  of  the  Act),  the  same  dual  jurisdiction  has 
sometimes  to  be  invoked  where  part  of  the  land  (_/)  or  stock  [g] 
to  be  dealt  with  is  not  within  the  Lunacy  Act  (A) . 

.Tudicial  By  the  Judicial  Trustees  Act,  1896,  it  is  now  enacted  that 

"^o "p*°^^  ^'^^^^   the  Court  may,  in  its  discretion,  on  application  by  or  on  behalf 

of  any  person  creating  or  intending  to  create  a  trust,  or  by  or 

on  behalf  of  a  trustee  or  beneficiary,  appoint  a  judicial  trustee 

of    the    surviving    executor    of    a  sects.  5,  32,  and  35  of  the  same  Act : 

testator  -was  of  unsound  mind,  an  Re   Chell,  49  L.  T.   196,  in  wliich 

order  was  made  giving  the  right  to  Cotton,  L.  J.,  followed  Re  Pearson. 

transfer  a  sum  of  stock  belonging  A  vesting  order  is  made  where  the 

to  the   estate  of  the  original  tes-  Court  is  appointing  new  trustees; 

tator,     although     the     stock     still  where  trustees  are  already  appointed 

remained  standing  in  the  name  of  an  order  is  made  appointing  a  per- 

tho  original  testator  :    Re   WucJier,  son  to  convey  in  the  place  of  the 

22  C.  D.  535.  lunatic :  Re  Vicat,  33  C.  D.  103 ;  Re 

(rf)  Cf.  the  corresponding  section  Deivhirsfs   Trusts,  ibid.  416.     The 

(sect.  6)  of  the  Trustee  Act,  1850.  jurisdiction  in  Lunacy  to  appoint  a 

And  SCO  Re  White,  L.  R.  5  Ch.  698.  new  trustee  or  new  trustees  is  under 

{<ia)  Re  M.,  [1S99]  1  Cli.  79.  sect.  141  of  the  Act  of  1890. 

(«)  Sco   iJan.    Ch.   Pr.   7th  edit.  (y)  ji^  Lamotte,  4  C.  D.  325. 
p.  1791  ;    Rr  I'rnrson,  5  C.  I  J.  982, 

a  case  decided  under  the  Trustee  (^)  ^'  JIod<json,  11  C.  D.  888. 

Act,    1850.       Cf.    also    Re    Dace's  (/i)  Dun.  Ch.  Pr.  7th  edit.  pp.  1791, 

Trusts,  30  W.  li.  759,  decided  under  1792. 
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of  the  trust,  either  solely  or  jointly  with  any  other  person,  and, 
if  sufficient  cause  is  shown,  in  place  of  all  or  any  existing 
trustees  (/). 

And  sect.  1  (2)  of  the  Act  provides  that  the  administration 
of  the  property  of  a  deceased  person,  whether  a  testator  or 
intestate,  shall  bo  a  trust,  and  the  executor  or  administrator  a 
trustee  within  the  meaning  of  the  Act. 

Sect.  3  of  the  Act  provides  for  the  relief  of  trustees  acting 
honestly  and  reasonably  against  the  consequences  of  a  breach  of 
trust  (A-) . 

Rules  have  been  made  from  time  to  time  for  carrying  the  Rules  under 
Act  into  effect,  pursuant  to  sect.  4  (/).  Prior  to  1889  applica-  Trustees  Act 
tions  to  the  Court  for  the  appointment  of  new  trustees,  or  for  1896. 
vesting  orders,  were  by  petition;  but  by  Ord.  LV.  r.  13a  theappoLt*^ 
(printed  as  rule  5  of  Ord.  LIVb.),  it  is  now  provided  that  the  mentotnew 
following  applications  under  the  Trustee  Act,  1893,  may  be  for  vesting 
made  by  summons : —  orders. 

(a)  For  the  appointment  of  a  new  trustee  with  or  without  a 
vesting  or  other  consequential  order ; 

(b)  For  a  vesting  order,  or  other  order  consequential  on  the 
appointment  of  a  new  trustee,  whether  the  appointment  is  made 
by  the  Court  or  Judge,  or  out  of  Court ; 

(c)  For  a  vesting  or  other  consequential  order  in  an}'  case 
where  a  judgment  or  order  has  been  given  or  made  for  the  sale, 
conveyance,  or  transfer  of  any  land  or  stock,  or  the  suing  for  or 
recovering  any  chose  in  action. 

It  is  the  bounden  duty  of'  an  executor  to  keep  clear  and  Duty  of  exe- 
distinct  accounts  of  the  property  which  he  is  bound  to  ad-  ckaraccounts. 
minister :  If,  therefore,  he  chooses  to  mix  the  accounts  with 
those  of  his  own  trading  concerns,  he  cannot  thereby  protect 
himself  from  producing  the  original  books,  in  which  any  part 
of  those  accounts  may  be  inserted :  It  is  a  more  difficult 
question,  as  between  an  executor,  bound  to  produce,  and  his 
partner  in  trade  :  but  if  the  partners  have  jjcnnii fed  him  to  mix 
the  accounts,  it  seems  they  cannot  afterwards  object  to  the  pro- 
duction :  clearly  they  cannot  do  so,  in  a  case  where  the  executor 

(/)  The   Court  has  power  under  L.    T.    479;    Ee  Barker,  77  L.  T. 

this  Act  to  remove  an  executor  and  1\2. 
appoint  a  judicial  trustee  :  lie  Rat- 
cliff,  [1898]  2  Ch.  352.  ^^)  ^^^   ^^^^'^^^^   ^^^'^   ^^    ^^^ 

(/fc)  See  as  to  the  words  "honestly  Reports,    1897,    p.    Ixxiii.  ;    1899, 

and    reasonably,"    Re    Roheris,    1i\  p.  cxxiii.  ;  1900,  p.  xoii. 
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Costs  of 

furnishing 

accounts. 


Wliat  an 
executor  is 
liable  to 
account  for 
under  the 
Usual  ad- 
ministration 
decree. 


Wilful 
default. 


Order  on 
footing  of 
wilful  default 
can  be  made 
at  any  stage 
of  action. 


has  admitted  having  lent  to  his  firm  part  of  the  trust  property, 
and  that  the  firm  has  heen  dealing  with  it  {m). 

In  the  case  of  Freeman  v.  Favrlie  (//),  an  executor  in  India, 
coming  to  England,  and  after  twenty-one  years,  being  called 
upon  to  account,  alleged  that  he  had  left  his  books,  &c.,  behind 
him  in  India ;  but  he  was  nevertheless  ordered  to  produce  copies 
of  all  entries  in  such  books,  &c.,  within  six  months,  though  it 
was  impossible  he  could  do  so,  in  order  that  the  Court  might 
have  an  opportunity  from  time  to  time  of  seeing  that  he  had 
used  proper  diligence. 

Trustees  can,  where  they  are  required  to  furnish  accounts  in 
respect  of  their  trust  estate,  demand  to  be  paid  or  to  be  guaran- 
teed the  costs  of  doing  so,  before  complying :  it  makes  no 
difference  that  one  of  the  trustees  is  a  solicitor  (o). 

Under  the  usual  administration  decree  obtained  on  a  writ  or 
originating  summons,  an  executor  or  administrator  can  only  be 
charged  for  actual  receipt  by  himself,  or  his  agent,  not  for  a 
default  of  his  co-trustee  {p).  The  practice  is  to  make  executors 
and  administrators  only  account  for  the  money  they  themselves 
have  received,  not  for  what  they  might  have  received,  but  for 
their  own  default ;  to  make  them  account,  on  the  latter  footing, 
a  special  case  must  be  made  {q),  and  the  plaintiff  must  aver  and 
prove  at  least  one  act  of  wilful  default  (r),  and  if  what  is  averred 
is  admitted,  the  practice  is  only  to  make  the  common  decree, 
adding  a  submission  by  the  executor  to  account  with  respect  to 
the  matters  so  admitted  (s). 

An  order  charging  wilful  default  can  be  made  at  any  time 
during  the  action  {t)  on  a  proper  case  being  shown  {u). 


(w)  Freeman  v.  Fairlie,  3  Mer. 
43,  44.  The  Court,  however,  -will 
not  order  a  defendant,  who  has  a 
joint  possession  of  a  document  with 
someone  else  not  before  the  Court, 
to  produce  the  document  itself  : 
Taylor  v.  Itundtll,  Cr.  &  Ph.  Ill; 
Dan.  Ch.  Pr.  7th  edit.  1570. 

(n)  3  Mer.  44. 

(o)  Re  Boaivurth,  .OS  L.  J.  Ch.  432. 

(;<)  He  Frijer,  3  K.  &.  J.  317; 
BUikelnj  V.  Bluhiey,  1  Jur.  N.  S. 
308. 

(ry)  S/irjihcrd  V.  Tuwijood,  T.  &  R. 
379,  388;  PyhuH  v.  Bmith,  1  Vos. 
193;  Barber  v.  MuckreU,  12  C.  D. 
534  ;  lU  Stevens,  [1897]  1  Ch.  422; 


[1898]  1  Ch.  162  (A.C.).  But  see 
BuJstrode  v.  Bradley,  3  Atk.  582 ; 
Rt  Stuart,  74  L.  T.  546 ;  Re  Neiv- 
land,W.  N.  (1904)  181,  ante,  p.  1511. 

{r)  Sleujht  v.  Laivson,  3  K.  &  J. 
292 ;  Re  Youncjs,  30  C.  D.  421  ; 
Re  Stevens,  [1S97]  1  Ch.  422,  432, 
per  North,  J. 

(s)  Wildes  v.  Dudlow,  W.  N. 
(1870),  p.  231. 

{f)  This  is  the  modern  practice  ; 
the  old  practice  did  not  allow  this 
to  be  done  ;  see  Seton,  4th  edit, 
p.  477. 

(n)  Job  V.  Joh,  G  C.  D.  562  ; 
Mayer  V.  Murray,  8  C.  1).  424; 
Barber  y.  MackreU,  12  C.  D.  534. 
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Where  a  common  administration  order  has  been  obtained  After  common 
against  a  defendant,  the  leave  of  the  Court  must  be  obtained,  in  uecessary^^ 
order  to  continue  the  action  against  liim  on  the  footing  of  wilful 
default  (.r). 

In  actions  in  which  there  are  no  pleadings  a  charge  of  wilful  How  rai^'ed 
default  can  be  raised  by  affidavit  {y).  pleadings. 

If  the  statement   of   claim   alleges   wilful   default,  but   the  ^ot  ahked  for 
judgment  at  the  trial  gives  no  relief  on  that  footing,  but  does  "^ 

not  dismiss  the  claim  for  that  relief,  the  Court  can,  at  any  sub- 
sequent stage  of  the  proceedings,  upon  evidence  of  wilful  default, 
direct  further  accounts  and  inquiries  on  that  footing  (z) . 

Where  the  plaintiff  by  his  statement  of  claim  alleges  wilful  Allegatioas  of 

,    n      ,.     ,  ,    ,  -    ,  J    1  •       11         !•  wilful  default 

default,  he  must  be  prepared  to  support  his  allegations  at  the  must  be 
hearing;  he  has  no  right  to  insist  on  the  question  of  wilful  ^™^[^<,^* 
default  being  left  to  be  decided  at  some  subsequent  stage  of  the 
action  {n). 

The  burden  of  proof  is  on  the  party  alleging  wilful  default,  turdpn  of 
and  he  must  show  not  only  a  loss,  but  a  loss  under  such  circum-  default : 
stances  as   to   show  default  on  the  part  of  the   executor   or 
administrator  {h). 

Particulars  of  the  allegations  of  wilful  default  should  be  given  particulars  of : 
in  the  pleading  (c) . 

Accounts  on  the  footing  of  wilful  default  cannot  be  obtained 
under  Ord.  XV.  {d). 

If  the  plaintiff's  demand  be  uncontested  or  proved,  and  the  Wten  the 
executor  admits  assets,  the  plaintifi  is  entitled  at  the  hearing  decree  pay- 
to    an    immediate    order    for    payment    without    taking    the  meutofthe 
accounts  {e).     The  same  doctrine  prevails  though  the  executor  demand  with- 


(a;)  Laming  v.  Oee,  10  C.  D.  715.  assets,  but  insisted  that,  under  the 

{y)  Barter  v.  Mackrell,  12  C.  D.  circumstances    stated,    the    legacy 

o34.  sought  to  be  recovered  had  been 

(z)  Be  Sy7nons,  21  C.  D.  757.  paid,  it  was  held  that  the  plaintiff 

(a)  Smith  V.  Armitage,  24  C.  bad  a  right  to  read  the  passage 
j)_  'J2T.  admitting     the     assets,      without 

(b)  Be  Brier,  26  C.  D.  238.  '"^^^"^  *^^^  ^^  ^"^  ^^®  payment  of 

the   legacy :    Connop  v.    Hayicard, 

(c)  i?e^«s<yer,54L.J.  Ch.ll04.  j  y.  &  C.  C.  C.  33.  An  ad- 
See  also  E.  S.  0.,  Ord.  XIX.  r.  6,  ^^^j^^  ^^  ^^^^^^  ^^  ^^^  executor's 
and  Forms,  App.  "  C."  s.  2,  Nos.  2  ^^^^^^  -^  ^^-^^^  ^^  ^^^  plaintiff's 

^      *  going  on  to  an  account  of  assets, 

(d)  Be  Bowen,  20  C.  D.  538.  ^j^j  procuring  a  receiver  to  be  ap- 

(e)  Woodgate  \.  Field,  2  Hare,  pointed:  Wall  v.  Bushhy,  1  Bro. 
211.     Where  the  answer  admitted  C.  C.  484. 
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out  first 
decreeing  an 
account : 


■where  the 
executor  has 
made  himself 
perscpnally 
liable  by- 
admitting' 
assets,  ifcc.  : 


■what  is  an 
admission  of 
assets. 


denies  assets  in  hand  at  the  time  of  filing  his  answer,  if  he  also 
discloses  that  he  had  at  one  time  sufficient  assets,  hut  that  he 
has  since  misapplied  them  (/) .  An  admission  of  assets  for  the 
j)ajment  of  a  legacy  is  an  admission  of  assets  for  the  purposes 
of  the  suit,  and  extends  to  costs,  if  the  Court  think  fit  to  give 
them  {g). 

Again,  if  it  is  charged  that  the  executor  has  rendered  himself 
personally  liable  to  pay  the  plaintiff's  debt  or  legacy  by  an 
admission  of  assets  made  before  suit,  or  by  any  other  means, 
and  the  jjlaintiif  can  sustain  this  allegation,  he  will  entitle  him- 
self to  a  decree  for  payment  at  once  (/<).  And  the  general  rule 
is,  that  an  admission  of  assets  by  an  executor  or  administrator 
can  never  be  retracted  in  a  Court  of  Equity,  unless  a  case  of 
mistake  be  most  clearly  established  (/).  If,  however,  a  strong 
case  be  made  out,  this  may  enable  the  Court  to  relieve  him  from 
the  admission  {k)  :  as  if  the  money  were  in  a  banker's  hands, 
who  fails  :  But  the  executor  or  administrator  must  clearly  prove 
the  mistake,  and  show  that  the  cii"cumstance,  on  which  he  built 
his  admission,  failed  (/). 

The  admission  of  assets  by  an  executor  will  not  preclude 
creditors  from  coming  on  a  fund  specifically  appropriated  for 
their  benefit,  although  that  fund  may  have  been  disposed  of  to 
a  pm-chaser  {m). 

With  respect  to  what  amounts  to  an  admission  of  assets,  it  was 
held  in  a  case  {n),  where  the  deceased  gave  money  uj)on  mortgage 
to  a  charity  in  Ireland,  that  his  executrix  by  her  own  Will 


(/)  Rogers  v.  Soutten,  2  Keen, 
598. 

(y)  Philanthropic  Society  v.  Hob- 
son,  2  M.  &  K.  357.  If  there  are 
several  executors  and  some  admit 
assets,  yet  an  account  may  be 
decreed  against  the  rest :  Norton  v. 
Tiirvill,  2  r.  Wms.  145.  Whore 
in  an  examination  put  in  by  two 
fxociitors,  it  was  stated  that  their 
receipts  had  boon  joint,  but  it 
appeared  by  aflidavit  that  that 
Htatement  was  made  through  mis- 
take and  inadv(!rtenco,  and  that 
one  of  the  executors  had,  in  fact, 
received  nothing,  liberty  was  given 
to  him  to  put  in  a  supplemental 
affiflavit,    to   correct   the  mistake  : 


Heiues  v.  Hewes,  4  Sim.  1. 

(A)  Barnard  v.  Pumfrett,  5  M.  & 
Cr.  63;  Dimsdale  v.  Budding,  1 
Y.  &  C.  C.  C.  265. 

(j)  Breivry  v.  Thacker,  3  Swanst. 
548 ;  Roberts  v.  Roberts,  cited  1 
Bro.  C.  C.  487. 

(/i-)  See  Foster  v.  Foster,  2  Bro. 
C.  C.  619  ;  Young  v.  Walter,  9  Yes. 
365. 

(/)  Ilorslcy  V.  Chaloncr,  2  Ves. 
Sen.  85,  post,  p.  1631. 

(m)  Curtis  v.  Blow,  2  Barn.  & 
Adol.  426. 

(?i)  Campbell  v.  Lord  Radnor,  1 
Bro.  C.  C.  271  ;  Barnard  v.  Pum- 
fntt,  5  M.  &  Cr.  70. 
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attempting  to  provide  other  means  for  payment  of  tliat  legacy, 
and  stating  as  a  reason  that  his  personal  estate  was  out  on  mort- 
gage, thereby  admitted  assets  of  her  testator  (o).  Payment  of 
interest  for  a  legacy  by  the  executor,  from  time  to  time,  will  be 
evidence  of  assets,  tliough  a  single  instance  of  payment  of 
interest  will  not  {p) .  So  where  executors,  from  time  to  time, 
had  made  some  payments  on  account  of  principal  and  interest 
on  a  legacy,  and,  about  nine  years  after  the  testator's  death, 
passed  their  accounts  at  the  Legacy  Duty  office,  showing  a  con- 
siderable residue;  Lord  Langdale  held,  that  the  legatee  "was 
entitled  to  an  immediate  decree  for  payment  of  the  legacy, 
without  first  taking  an  account  of  the  testator's  estate  (q) . 

But     in     Postlotlnraitc     v.    Moniisc//  (r),     it    was    held    by  The  payment 
Wigrani,  V.-C,  that  payment  by  the  executor  of  the  interest  a  le^ucy%r^ 
of  a  legacy  to  the  tenant  for  life  under  the  Will  was  not  con-  payment  of  a 
elusive  as  an  admission  of  assets  by  the  executor ;  but  that  such  conclusive, 
payment  might  be  explained  as  having  been  made  by  mistake, 
or  for  other  reasons  or  causes  ;  and  that  in  that  case  the  usual 
account  of  assets  might  be  directed  :  And  his  Honour  observed, 
that  it  would  be  difficult  to  hold  that  the  payment  of  one  legacy 
wouhi,  of  itself,  bind  the  executor  to  pay  all  the  legacies  given 
by  the  Will :  Suj^pose  a  case  in  which  small  legacies  were  given 
to  servants,  and  the  executor  chose,  on  his  own  responsibility,  to 

(o)  See   also   Elliott   v.    Ilolwell,  legatee  was  a  sufficient  admissiou 

1  Cas.  temp.  Lee,  574.  of  assets,  there  being  no  evidence 

[p)  Corporation     of    Clergyynen^s  that  the  entries  were  mistaken,  and 

Sons  V.  Swainson,  1  Ves.  Sen.  75 ;  the    course    of    conduct   observed 

Barnard  v.  Pumfrett,   5  M.  &  Cr.  being  consistent  with  them :    Towii- 

63,  70,  by  Lord  Cottenham;  Att.-  end  v.   Townend,  1   Giff.  201.     For 

Oen.    y.    Chapman,    3   Beav.    255  ;  an    instance    in    which   a   similar 

Att.-Oen.  v.   Higham,  2  Y.  &  Coll.  entry  was  held  not  to  amount  to  an 

Ch.   C.  634.     But  payment  of  the  admission  of  assets,  see  Hutton  v. 

interest  of  a  specific  or  demonstra-  liossiter,  7  De  G.  M.  &  G.  9. 
tive  legacy,  when  that  payment  is 

clearly  not  made  out  of  the  general  ^'^^   "'^"'^^^^  ^-  ^^'>^>"''>9,  2  Beav. 

assets,  nor  a  payment  referable  to  ^^*^-     ^""'^  *^^^t^«^''  ^«  ^o  admission 

the  general  assets,  is  not  an  admis-  «^  ^'^"^"  ^^  ^^^^^^  g^^^^  ^  ^^S'^^^e 

sion   of   general   assets:     Severs  v.  ^^'^  ^^^^^^  ^^^^  ^^^^^P^   ^^^   "^^^^^ 

Severs,  1  Sm.  &  G.  400.     Executors  «^  *^^  ^^S^^^'  ^«^«"^'2/  ^'-  ^«"'^«"' 

having  invested  an  infant's  legacy  ^  Sm.  &  G.  267  ;    4  De  G.  M.  &  G. 

in  their  partnership  concern,  it  was  oo    ,     .     . 

held  that  the  entry  by  them  in  the  (r)  6    Hare,    33,    note  (a).     See 

partnership  books  of  the   amount  also    Cadhury   v.    Smith,   L.   E.   9 

of  the  legacy  to  the  credit  of  the  Eq.  37. 
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pay  those  legacies  at  once,  without  reference  to  the  state  of 
the  assets,  it  would  be  hard  to  say  that  he  had  thereby  con- 
clusively bound  himself  to  pay  all  the  legacies  given  by  the  Will : 
In  the  subsequent  case  of  Savage  v.  Lane  (s),  the  same  learned 
Judge  held,  that,  at  all  events,  where  the  bill  in  a  creditor's  suit 
does  not  specifically  charge  the  executor  with  having  made 
himself  personally  liable,  but  prays  that  an  account  may  be 
taken  and  the  estate  administered,  the  executor's  admission  in 
his  answer  that  he  has  paid  certain  legacies  is  not  such  an 
admission  of  assets  as  to  entitle  the  plaintiff  to  a  decree  without 
taking  the  account. 
General  rule.  The  general  rule,  however,  is  that  an  admission  of  assets 
by  the    executor   to    one   claimant  on   them   is  an  admission 

to  all  (0- 

In  Holland  v.  Clark  (u),  Sarah  Clark  bequeathed  a  legacy  of 
150/.  to  Susannah  C,  when  she  should  attain  21 :  The  testatrix 
died  in  1811,  and  the  legatee  did  not  attain  21  till  several  years 
afterwards,  and  she  then  married :  In  1825  the  executors 
signed  and  gave  to  her  husband  this  memorandum  :  "  We 
separately  and  jointly  acknowledge  to  owe  to  Greorge  Holland 
the  sum  of  150/.,  being  a  legacy  left  to  his  wife  by  the  late 
Sarah  Clark,  and  50/.  interest  thereon :  "  And  it  was  held 
by  Knight  Bruce,  V.-C,  that,  under  the  circumstances,  this 
memorandum  amounted  to  an  admission  of  assets  by  the 
executors. 

The  authorities  as  to  the  probate  stamp  being  admissible, 
and  its  effect  in  evidence  as  to  the  amoimt  of  assets,  have 
already  been  examined  (x). 

It  only  remains  to  be  noticed  that  an  admission  is  always 
susceptible  of  explanation.  Thus,  in  Payne  v.  Little  (y), 
Romilly,  M.  R.,  observed,  that  every  admission  of  assets  made 
by  an  executor,  whether  it  be  made  by  his  acts  or  by  an 
express  admission  in  words,  must  have  reference  to  the  circum- 
stances whidi  he  was  then  acquainted  with,  and  if  "  the 
circumstances  on  which  he  built  his  admission  fail  him  "    (an 


(s)  (5  lluro,  ;{2.    ^c(i  u\tiO  Cadhuri/  {u)  2   Y.    &   Coll.    Ch.    C.    319; 

V.   Smith,   L.  K.  9  Eq.  41  ;    Jii/litxj  conf.     Stephens     v.      Venahles,     31 

V.  Jiroiideti,  3H  C  D.  oHJ.  lioav.  124. 

[t)  Cook  V.    Marfi/n,    2    Atk.   2  ;  (x)  See  ante,  p.  1590. 

lUirnitrd  v.  J'tnufntt,   .0  M.  &  Or.  [y]  22  Beav.  69.     See  also  Cad- 

70,  b}'  TiOnl  ('()tt<>nhaiii.  I'^iry  v.  Smith,  L.  E.  9  Eq.  41. 
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expressiou  used  by  Sir  John  Strange  in  IIorHley  v.  Chaloner  (s) ), 
then  the  admission  fails  also,  and  he  cannot  be  bound  by  an 
admission  made  imder  circumstances  with  which  he  was  not 
acquainted. 

If  an  executor  changes  the  nature  of  the  testator's  estate,  the  Remedy  for 
general  rule  is,  that  this  is  a  conversion  ;  and  as  money  has  no  ear-  ''''"  '^^^ ' 
mark,  it  cannot  be  followed  {a)  ;  but  the  executor  by  such  trans- 
actions has  made  himself  liable  to  a  devastucit  [b),  for  which  the 
party  injured  must  seek  satisfaction  out  of  the  executor's  own 
effects  (c) .  If  an  executor  purchases  estates  with  the  assets,'  and 
takes  the  conveyance  in  his  own  name,  without  the  trust 
appearing  on  the  face  of  the  deeds,  the  estate  will  not  be  liable 
to  the  trusts,  although  he  die  insolvent,  unless  the  application  of 
the  purchase  money  can  be  clearly  proved  {d). 

But  if  an  executor,  for  the  benefit  of  the  testator's  estate, 
should  invest  part  of  it  in  the  funds,  or  transfer  money  from 
one  stock  to  another,  this  is  not  a  conversion,  but  it  may  still  be 
followed,  as  much  as  if  it  had  continued  in  the  same  condition 
as  at  the  testator's  death  [e). 

The  general  question,  as  to  the  right  of  creditors  and  legatees  Following 
to  follow  the  assets  into  the  hands  of  the  person  to  whom  the  ^^^^  ^' 
executor  has  aliened  them,  has  been  investigated  in  a  former 
part  of  this  Work  (./"). 

In  Skinner  v.  Siveet  (g),  it  appeared  that  an  executrix,  in 
respect  of  her  receipt  as  such,  was  considerably  indebted  to  the 
estate,  and  that  she  had  an  annuity  of  250/.  given  to  her  by  the 
Will:  Sir  John  Leach,  V.-C,  directed,  that  her  annuity,  as  it 
became  due,  should  be  applied  in  payment  of  the  debt  due  to 


(2)  2  Ves.  Sen.  83.  330. 

(«)  That  is,  it  cannot  be  followed  {d)  2  Sugd.  Vend.  &  Purch.  148, 

in  the  hands  of  a  stranger  to  the  9th  edit.     See  Kendar  v.  Mihvard, 

trust,  although  it  can  be  followed  2  Vein.  440 ;    Kirk  v.  Wchb,  Prec. 

in  the  hands  of  the  trustees   and  Chanc.  84 ;  Detj  v.  Deg,  2  P.  Wms. 

those  claiming  under  him.     See  i?e  414,  415;    Ryidl  v.  Ryall,  1   Atk. 

HalleWs  Estate,  13  C.  D.  696.  59  ;    Wdkinsy.  Stevens,  1  Y.  &  Coll. 

(&)   Waite   V.    Whorwood,  2  Atk.  431. 

159.     A  married  woman  executrix  {e)  2  Atk.  159. 

was,  after  the  death  of  her  husband,  (/)    Ante,    p.     700.       See    also 

held  liable   for  a  devastavit  com-  Downes    v.   Poiver,    2    Ball    &    B. 

mitted  by  him  during  their  joint  491 ;      Silver    v.    Stein,     1    Drew, 

lives:    Soady  v.    TurnhuU,  L.  E.  1  295;    Colliuson  v.  Lister,  20  Beav. 

Ch.  494.  356. 

(r)   Charlton   v.   Lou;  3  P.  Wms.  (g)  3  Madd.  244. 
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Party  injured, 
a  simple  con- 
tract creditor 
only. 


Bankrupt  or 

insolvent 

executor. 


the  estate,  witli  liberty  to  apply  to  the  Court  when  the  debt  due 
to  the  estate  should  he  discharged.  So  where  an  executor 
assigns  his  reversionary  legacy,  the  assignee  takes  it  subject  to 
the  equities  which  attached  to  the  executor  ;  and  therefore  if  the 
executor,  though  subsequently  to  the  assignment,  wastes  the 
testator's  assets,  the  assignee  cannot  receive  the  legacy  till  satis- 
faction has  been  made  for  the  breach  of  trust  (//). 

The  party  injured  by  a  devastavit  is  but  a  simple  contract 
creditor  of  the  executor  (/),  and  the  claim  is  consequently  barred 
after  the  lapse  of  six  years  by  the  Statute  of  Limitations  (/i), 
but  this  does  not,  or  did  not,  before  the  Trustee  Act,  1888, 
apply  to  an  action  by  a  beneficiary  against  the  executor  (or  his 
estate)  who  had  committed  the  derasfarit,  as  the  debt  arose  from 
a  breach  of  trust  on  his  part,  and  from  this  the  Statute  of 
Limitations  did  not  protect  him  (/). 

In  Gear//  v.  Beaumont  (m),  a  specific  legacy  was  given  to  an 
executor,  who  afterwards  became  bankrupt,  and  committed  a 
devastavit.  The  subject  of  the  specific  bequest  was  sold  by  his 
assignees  :  and  Sir  "W.  Grant  held  that  the  produce  in  their 
hands  was  not  specifically  liable  to  make  good  the  devastavit,  in 
favour  of  the  parties  beneficially  entitled  under  the  Will,  but 
that  such  parties  were  only  entitled  to  prove  to  the  amount  of 
the  devastavit. 

If  an  executor  becomes  bankrupt,  having  wasted  the  assets,  a 
proof  for  the  devastavit  can  be  taken  in  under  the  bankruptcy  (n) . 
An  executor  and  trustee  having  committed  a  devastavit,  cannot 
prove  under  his  own  bankruptcy  without  obtaining  an  order 
from  the  Court  (o).  Generally  speaking,  such  order  will  be 
made  on  the  application  of  a  bankrupt  who  is  sole  executor  (p), 


(h)  Morris  v.  Livie,  1  Y.  &  Coll. 
Ch.  C.  380,  ante,  pp.  1093,  1137. 
Seo  also  Jiarnitt  v.  Shtffidd,  1  De 
G.  M.  &G.  371. 

(j)  ( 'li(irU(')i  V.  /Ant',  3  P.  Wms. 
331. 

(Ic)  Thome  V.  Kfrr,  2  Kay  &  J. 
54. 

(/)  He  M'lrsdrn,  20  C  D.  783. 
Ah  U)  the  (ilToct  of  tho  Trubtoe  Act, 
1888,  BOO  ]'oet,  p.  IGGl. 

(m)  3  Mer.  431. 


(//)  Toller,  429. 

(o)  See  Ex  jmrte  Cohnan,  2  Dea. 
&  Ch.  584.  Where  the  bankrupt 
is  one  of  several  executors,  and 
has  before  his  bankruptcy  received 
a  part  of  the  assets,  the  other  exe- 
cutors may  prove  the  amount 
against  his  estate  :  Ex  parte  Drown, 
1  iJoa.  &  Ch.  118  ;  Ex  parte  Fhil- 
iips,  2  Dcac.  334. 

( p)  Ex  jtarte  Shav,  1  Glyn  & 
Jam.  127  ;  Ex  parte  Wyait,  2  Deac. 
&Ch.  211. 
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but,  if  leave  to  prove  be  given,  the  dividends  should  be  secured 
and  not  allowed  to  come  into  the  bankrupt's  liands  {q). 

In  the  case  of  an  executor  committing  a  devastavit,  and  a  Debt  due 
decree  for  payment  of  the  amount,  the  debt  is  considered  as  y"!|?^i^  ^^^"^^' 
due  from  the  time  of  the  devadavit,  and  not  from  the  date  of  from  what 
the  decree  ;  and  therefore,  where  a  person  was  committed  under    '™^' 
an  attachment  for  breach  of  a  writ  of  execution  of  a  decree  for 
payment  of  money  on  accoimt  of  a  devastavit,  it  was  held  that  as 
he  had,  between  the  time  of  the  devastavit  and  the  date  of  the 
decree,  taken  the  benefit  of  tlie  Insolvent  Debtors  Act,  and  had 
been  ordered  to  be  discharged  by  the  Court  of  Quarter  Sessions, 
he  might  be  brought  up  on  a  habeas  corjjasheiore  the  Chancellor, 
and  discharged  (r). 

A  defaulting  executor  or  administrator  who  becomes  bankrupt  A  defaulting 
is  protected  from  attachment  by  sect.  9  of  the  Bankruptcy  Act,  exec^'tTpro- 
1883  (.s),  which  provides  that,  after  the  making  of  a  receiving  tectedfrom 
order,  except  as  directed  by  the  Act,  no  creditor  to  whom  the 
debtor  is  indebted  in  respect  of  any  debt  provable  in  bankruptcy 
shall  have  any  remedy  against  the  property  or  person  of  the 
debtor  in  respect  of  the  debt,  or  shall  commence  any  action  or 
other  legal  proceedings  unless  with  the  leave  of  the  Court  and 
on  such  terms  as  the  Court  may  impose.     If  he  becomes  bank- 
rupt after  he  has  been  attached  he  may  be  released  ;  he  is  pro- 
tected from  arrest  by  the  order  in  bankruptcy  {t) . 

Property  held  by  a  bankrupt  in  trust  for  any  other  person  is  Exclusion  of 
expressly  excluded   from   the   property   divisible   amongst   his  trust  property 

f  _        "^  ±       1        ^  o  irom  property 

creditors  by  sect.  44  of  the  same  Act.     But  where  the  trustee  divisible 
has  a  right  of  indemnity  in  the  nature  of  a  lien  upon  the  goods,  bankrupt's 
such  right  will  pass  to  the  trustee  in  his  bankruptcy,  and  will  creditors, 
have  priority  over  the  rights  of  an  execution  creditor  {u). 

The  issue  of  a  summons  under  rule  3  of  Ord.  LV.  does  not  interference 
interfere  with  or  control  any  power  or  discretion  vested  in  any  ^^^}}  t^^ /^'*- 

"^    '-  ^         ''    cretion  oi 

executor,  administrator,  or  trustee,  except  so  far  as  such  inter-  executors,  &c. 

(q)  Ex  parte  Leeke,  2  Bro.  C.  C.  (s)  Cf.  s.  12  of  the  Bankruptcy 

697;     -feV'  2^'^''"^^    Shaiv,   1  Glyn  &  Act,  1869;  smd  see  Cohharn  y.  I)al- 

Jain.    127;     Ex  parte    Colman,    2  ton,  L.  E.   10  Ch.  655;  Novell  v. 

Deac.  &  Ch.  584;*^x  parte  Moody,  Nowell,  W.  N.  (1876),  p.  248;    Ee 

2  Rose,  413.  Neil,  W.  N.  (1882),  p.  46. 

(r)   Wheldale     v.      Wheldale,     16  (0  ^e  Mannivg,  30  C.  D.  480. 

Yes.    376;      3   Madd.    Pract.   458,  {u)  Jennings   v.    Mather,   [1901] 

2nd  edit.  1  Q.  B.  108. 
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juclffment  for 
administra- 
tion. 


Disorrtionary 
power  given 
to  trustees. 


ference  or  control  may  necessarily  be  involved  in  tlio  particular 

roliof  sought  {.r) . 

Even  a  judgment  for  administration  does  not  deprive  executors 
or  trustees  of  the  right  to  exercise  a  discretionary  [)Ower  vested 
in  tliom  (//),  except  so  far  as  the  exercise  conflicts  with  tlio 
order  (;:) ;  for  instance,  tliey  can  exercise  a  power  of  appointing 
new  trustees  [a)  :  but  the  Court  will  see  tliat  improper  persons 
are  not  appointed,  and  if  a  person  of  whom  the  Court  does  not 
approve  is  appointed,  it  will  call  on  the  trustees  to  make  a  fresli 
appointment.  The  fact  that  the  decree  directs  tlio  appointment 
of  new  trustees  does  not  take  from  tlio  trustees  their  right  of 
appointment,  though  after  docriH'  <hoy  can  only  exorcisn  it  sub- 
ject to  the  supervision  of  the  (Jom-t  {!)).  An  administration 
decree  does  not  prevent  trustees  from  exercising  a  power  of 
sale  {(■]. 

Where  a  testator  has  given  a  piu'c  discretion  to  trustees  as  to 
the  exercise  of  a  power,  the  Court  will  not  enforce  the  exercise 
of  the  power  against  the  wish  of  the  trustees  or  one  of  them,  if 
such  one  reasonably  entertains  a  different  opinion  from  that  of 
his  co-trustees  as  to  the  desirability  of  exercising  it  in  the 
particular  manner  proposed,  but  it  will  prevent  them  from 
exercising  it  improperly  ('''')  ;  and  even  wliere  the  power  is 
coupled  with  a  trust  or  duty,  the  Court  will  enforce  the  proper 
and  timely  exercise  of  the  power,  but  will  not  interfere  with  the 
discr(>tion  of  the  trustees  as  to  the  particular  time  or  manner  of 
their  bond  Jide  exercise  of  it  [e). 


Kfini'dy  of  a 
iTiiliturcf  the 
t)LiHiiiebH. 


The  remedy  of  a  creditor  of  the  business  for  a  debt  incurred 
since  the  death  of  the  testator  or  intestate,  is  against  the  executor 
or  administrator  personally,  and  not  against  the  estate  of  the 
<leceased  (./')  ;  and  the  creditor's  remc^ly  is  by  action  at  law 
against  the  executor  or  administrator,  and  he  has  no  right  to 
have  the  estate  of  the  deceased  administered  (g).     But  a  creditor 


(x)  E.  S.  C.  Old.  T.V.  r.  12. 

[y)  Trmpfst  V.  Lord  Camuys,  21 
C.  D.  571,  576,  noto;  Re  Oa<ld, 
23  C.  D.  1  :i  1  ;  //'•  linrraye,  62  L.  T. 
752. 

(z)   lir  Il„n,  :V.\  W.  R.  508. 

(a)  Tfrnjieat  v.  l.urd  (Jumoya, 
mpra  ;   lie  (^larlil,  suprn, 

(/()    Hr  (iatlil,  Kiijint. 

(c)  He  Mavsel,  'M  W.  II.  727. 


(r?)  Tempest  V.  J.ord  Cttmoys, 
supra. 

(e)  Re  Burrnye,  62  L.  T.  N.  S.  752. 

(/)  Furhall  v.  Farhall,  L.  R. 
7  Ch.  123  ;  Re  Evnns,  34  0.  J).  597. 
See  ante,  p.  1416,  and  also  p.  1554 
rt  se<j. 

(y)  (hren  v.  IteUivure,  L.  R.  16 
Eq.  l.'J4  ;  Stric/iliivd  v.  Symovs,  26 
C.  D.  245. 
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of  thf!  Lusinoss  whoso  doLt  lias  boon  incurrod  sinoe  tho  dooease,  A  crcdihor'n 
can  mako  the  executor  render  to  him  an  account  of  the  assets  of  a<;(;ount  <,i  tlio 
the  deceased  which  have  been  employed  in  the  business  since  the  -'t^^'-tH  f-m- 

■^      *'  plr)y(;a  III  a 

death  (//).  buwiueHa. 

Lupse  of  time  and  an  enjoyment  of  the  testator's  assets  in  a 
manner  inconsistent  witli  the  trusts  of  the  Will,  coupled  with 
the  consent  of  the  beneficiaries,  may  raise  an  inference  of  a  gift 
of  the  assets  by  the  beneficiaries  to  the  executor,  and  enable  his 
judgment  creditor  to  take  them  in  execution.  But  when  the 
provision  and  the  time  which  has  elapsed  are  in  accordance  with 
the  trusts  of  the  Will,  no  such  inference  can  arise  (/"). 

As  has  been  pointed  out  in  the  chapter  on  remedies  for  an  liemc-dy  of  a 
executor  in  equity,  where  the  executor  or  administrator  pro-  ^j,^,  hulm-m^^ 
perly  carries  on  the  business  of  the  deceased,  he  is  entitled  to  be  in  properly 
indemnified  out  of  the  assets,  which  are  authorized  to  be,  or  can 
be,  otherwise  properly  applied  (/.j  for  the  purposes  of  tlie  busi- 
ness.    In  such  case,  creditors  wliose  debts  have  been  incurred 
since  the  death  of  the  deceased,  are  entitled  to  stand  in  the 
place  of  the  executor  or  administrator,  and  to  claim  Ih.'it  the 
fund,  out  of  which  he  is  entitled  to  indemnity,  shall  be  aj)j)lied 
in  payment  of  their  debts  (/). 

The  same  principle  applies  to  the  case  of  the  trustee  claiming 
a  right  of  indemnity  for  a  tort,  as  where  an  injury  had  been 
occasioned  to  an  adjoining  owner  by  letting  down  the  surface 
of  land,  in  the  reasonable  management  and  working  of  the 
testator's  estate,  and  damages  were  recovered  against  the  trustee 
personally,  it  was  held  that  the  adjoining  owner  was  entitled  to 
stand  in  the  place  of  the  trustee  and  to  claim  the  benefit  of  his 
right  to  indemnity  so  as  to  obtain  payment  of  the  damages 
direct  out  of  the  testator's  estate  [m). 

Where  the  executor  is  in  default  to  the  specific  trust  estate  where 
he  is  authorized  to  employ   in  the  trade,  the  creditors  of  the  <;^^'''"|,"^  '^ 
trade  are  in  no  better  position  than  the  executor  himself,  and 
as  he  is  only  entitled  to  be  indemnified  against  the  debt  he  has 
incurred  in  carrying  on  the  trade  upon  the  terms  of  making 

(A)  Thompson    v.    iJumt,    L.    K.  only  carried  on  for  tho  purpose  of 

5  Ch.  573.  being  realized.     See  ante,  p.  1554. 

(i)  lieMorrjan,  IHC.  D.93;   and  ^'^  ^''^    P"''^'    Garland,    10   Ves. 

cf.  Jeanimj,\.    Mather,    [1901]     1  ^^0 ;    Kx  parte   E<lmon<h.   4   D.  F. 


U.  B.  10>^. 


&  J.  488. 

(to)  Re  Rayhonld,    [1900]   1    Ch. 
(/;)   K.'].,  whoro  tho   IniHinoHH   is       199. 
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"WTiere  no 
specific  part 
of  estate  can 
be  employed 
in  carrying  on 
the  business : 


right  of 
indemnity  as 
against 
creditors  of 
the  testator. 


Dow  He  V. 
Gorton. 


good  his  default,  tlie  creditors  are  only  entitled  to  have  their 
debts  paid  out  of  the  specific  assets  when  the  default  is  made 
good  (n). 

But  where  a  testator's  business  is  carried  on  after  his  death 
bj  his  trustees  under  a  power  in  the  Will,  the  right  of  the 
creditors  of  the  business  to  be  paid  out  of  the  trust  estate  in 
priority  to  the  creditors  of  the  testator,  by  virtue  of  the  trustees' 
rio-ht  of  indemnity  in  respect  of  the  debts  properly  incurred  by 
them  in  carrying  on  the  business,  is  not  precluded  by  the  fact 
that  one  of  the  trustees  has  been  found  a  defaulter,  since 
each  of  the  trustees  who  has  acted  properly  is  entitled  to  be 
indemnified  (o). 

Where  neither  the  whole  nor  any  specific  part  of  the  estate 
is  properly  applicable  to  carrying  on  the  trade,  creditors  of  the 
business  have  no  right  to  recover  their  debt  out  of  the  trust 
funds  (;;),  but  they  are  entitled  to  any  interest  the  executor  may 
have  in  such  trade  as  against  the  trust  estate,  e.g.,  the  right  to 
be  repaid  moneys  he  has  advanced  or  become  liable  to  pay  in 
respect  of  the  business  {q) . 

The  executor  is,  as  against  the  beneficiaries,  entitled  to  be 
indemnified  by  the  trust  estate  against  the  debts  incurred  by 
him  in  carrying  on  the  trade  out  of  the  specific  part  of  the 
testator's  estate,  which  he  is  authorized  by  the  Will  to  employ 
in  the  trade,  but  this  right  to  indemnity  does  not  apply  as 
against  the  creditors  of  the  testator  unless  such  creditors  had 
knowledge  that  the  testator's  business  was  being  carried  on  by 
the  executor,  and  have  acquiesced  in  such  trading  (r). 

Where  the  executor  of  a  deceased  trader  had  carried  on  his 
business  for  three  years  after  his  death,  in  accordance  with  the 
provisions  of  his  Will  and  with  the  assent  of  the  testator's 
creditors,  the  Court  of  Appeal  held  that  the  executors  had  a 
right  to  be  indemnified  against  all  liabilities  incurred  by  them 
in  carrying  on  the  trade  out  of  the  assets  acquired  subsequently 
to  the  testator's  death,  and  that  their  right  to  indemnity  was 
confined  to  such  assets,  and  it  also  held  that  the  trade  creditors 
of  the  executors  were  entitled  to  stand  in  the  place  of  the 
executors  in  enforcing  their  claim  (.s) .     The  House  of  Lords,  on 


(n)  Ilf  Jnhvsmi,  l.O  C.  D.  648. 
(o)  Ilr  Frith,  [1002]  1  Ch.  342. 
(;))  iStric/chiiid     v.     Si/mo7is,     1 
C.  I).  GOO  ;    20  C.  D.  245. 


(q)  lie  Evans,  34  C.  D.  597. 
(r)  Dowse  v.  Gorton,  [1891]  A.  C. 
190. 
(s)  lie  Oorton,  40  C.  D.  636. 
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appeal,  held  that,  as  the  creditors  of  the  testator  had  acquiesced 
in  the  business  being  carried  on  by  the  executors,  the  executors 
were  entitled  to  be  indemnified  out  of  the  testator's  estate  against 
the  liabilities  which  they  had  properly  incurred  in  carrying  on 
the  business,  and  that  their  right  to  indemnity  was  not  limited 
to  the  assets  acquired  subsequently  to  the  testator's  death,  and 
that  the  executors  were  entitled  to  indemnity,  not  only  as  against 
the  beneficiaries,  but  also  as  against  the  testator's  creditors  (;'). 

The  effect  of  giving  the  executors  so  wide  a  right  of  Priority  of 
indemnity  is  to  give  the  creditors  of  the  business,  subsequent  to  the  exTcutors 
the  testator's  death,  a  priority  over  the  creditors  of  the  testator 
in  cases  where  they  acquiesced  in  the  trading.  This  makes  it 
exceedingly  important  for  the  creditors  of  a  deceased  trader  to 
protect  themselves  against  the  risk  of  the  executors  carrying  on 
the  business  at  a  loss  by  requiring  the  estate  to  be  administered 
without  delay. 

In  cases  like  Dowse  v.  Gorton,  where  the  business  has  been  Conduct  of 
carried  on  after  the  testator's  death,  and  the  estate  is  insolvent,  1"'°^*^'^  '"o^- 
the  rights  of  the  creditors  of  the  testator,  and  the  creditors  of 
the  executors,  will  conflict,  and  the  question  whether  a  creditor 
of  the  one  class  or  the  other  is  to  have  the  conduct  of  the 
administration  proceedings  will  probably  be  governed  by  the 
extent  to  which  the  estate  is  deficient.  If,  for  example,  the 
estate  is  likely  to  be  sufficient  only  to  pay  the  creditors  of  the 
executors,  it  may  be  that  the  conduct  of  the  proceedings  will  be 
given  to  one  of  them,  but  if  there  is  likely  to  be  a  surplus  after 
satisfying  the  claims  of  the  creditors  of  the  executors,  the 
conduct  of  the  proceedings  should  be  given  to  a  creditor  of  the 
testator  as  having  the  greater  interest  in  the  administration. 

The   principle   of   Dowse   v.    Gorton   is   applicable   where   a  Extension  of 
receiver  and  manager  has  been  appointed  in  an  administration  dowJy. 
action  to  carry  on  the  business  in  succession  to  the  executor,  and  Gorton. 
whether  the  Will  does  or  does  not  contain  a  power  to  carry  on 
the  business  {ii). 

In  claims  by  creditors  against  the  estate  of  a  dead  man  the  Uncorroho- 
Court  looks  with  suspicion  upon  a  claim  which  is  supported  only 
by  the  uncorroborated  evidence  of  the  claimant  (ir),  but  there  is 
no  rule  of  law  which  precludes  a   claimant  from   recovering 

(0  Dowse  V.  Qorton,  [1891]  A.  C.  («)  He  Brooke,  [1894]  2  Ch.  600. 

190.  (x)  mil T.  ^yn»on ,  l.  e.  s  cti.  sss. 

W.E. — vol.  II.  5  N 
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against  the  estate  of  a  deceased  person  on  liis  own  testimony 
without  corroboration,  although  the  Court  will  in  general 
require  such  corroboration  (y). 

Set-off.  It  has  been  shown,  in  a  previous  part  of  this  "Work  (z),  under 

what  circumstances  an  executor  may  retain  a  legacy,  by  way  of 
set-off  against  a  debt  due  from  the  legatee  to  the  testator  {a). 
But  the  executor  cannot  set  off,  against  a  demand  upon  him  as 
executor,  a  debt  due  to  him  individually  {b). 

The  usual  form  of  relief  now  given  by  the  Chancery  Division 
against  an  executor  or  administrator  is  to  compel  him  to  properly 
account  for  the  assets  of  his  testator  or  intestate,  and  to  see  that 
these  assets  are  properly  distributed  amongst  the  persons  entitled 
to  them,  namely,  first,  the  creditors  of  the  deceased,  and, 
secondly,  the  beneficiaries  under  the  Will  or  the  persons  entitled 
under  the  intestacy  {c) . 

An  administration  action,  like  other  actions,  can  usually  be 
commenced  by  the  issue  of  a  writ  of  summons,  but  the  Rules  of 
the  Supreme  Court,  1883,  provide  that,  in  most  cases,  creditors 
or  beneficiaries  can  commence  proceedings  against  executors  or 
administrators  by  originating  summons,  and  in  such  proceedings 
obtain  full  or  partial  administration  of  the  dead  man's  estate, 
originating  Eules  3  and  4  of  Ord.  LV.  of  the  Rules  of  the  Supreme 


liow  com- 
menced : 


(y)  Et  Hodgson,  31  C.  D.  177. 
See  also  Re  Finch,  23  C.  D.  267  ; 
Be  Farman,  51  L.  J.  Ch.  637,  639. 
See  a7ite,  p.  1409. 

(z)  Ante,  p.  1049  et  seq.  See  also 
Bichanh  v.  Richards,  9  Price,  219. 

(o)  In  Be  Knapman,  18  C.  D. 
300,  legatees  brought  an  action 
against  the  executor,  seeking  re- 
vocation of  probate.  While  this 
action  was  ponding  they  mort- 
gaged their  shares.  They  failed  in 
the  action,  and  were  ordered  to  pay 
costs.  Subsequently  they  brought 
an  action  for  tlio  administration  of 
the  estate.  The  executor  was  held 
ctititlod  to  set  off  the  costs  in  the 
l>v()])ato  action  against  the  legacies, 
notwithstanding  the  incumbrances. 
But  see  Re  I/arraJd,  b'l  L.  J.  Ch.  43G. 

{}>)  WhiUihn-  V.  R"8h,  Ambl.  407 ; 


Medlicot  v.  Boives,  1  Ves.  Sen.  208  ; 
OaJe  V.  Luttrell,  1  Younge  &  Jerv. 
180;  ante,  pp.  1519,  1582.    But  in 

V.    Trow?,    2    P.   Wms.    131, 

money  lent  and  goods  delivered  by 
the  executor  to  the  legatee  were 
held  to  be  in  part  payment,  and 
the  Court  said  that  the  executor,  if 
sued  in  equity  for  the  legacy,  might 
have  insisted  that  the  legatee  had 
received  so  much  of  it  by  money 
and  goods. 

(c)  It  has  been  held  in  Ireland 
that  the  widow  of  an  intestate  en- 
titled under  the  Intestates'  Estates 
Act,  1890,  to  a  charge  of  500/.  upon 
his  real  and  personal  estate  has  a 
sufficient  interest  in  the  real  estate 
to  entitle  her  to  maintain  an  ad- 
ministration action  :  McFinan  \, 
McFinan,  [1897]  1  Ir.  E.  66. 
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Court,  1883,  dealing  witli  originating  summonses,  will  be  found 

set  out  in  the  chapter  on  remedies  for  an  executor  in  equity  {(1). 

A  creditor  is  entitled  to  obtain  an  order  for  administration  When  a 

,      -i  ■      -,   -i  ,    creditor  can 

upon  an  origmatmg  summons,  where  the  dispute  as  to  his  debt  commence 
depends  on  a  question  of  law,  but  not  where  his  debt  depends  on  ^y^^'^^^^f^^ 
disputed  facts  [v)  ;  in  the  latter  case,  he  should  commence  pro- 
ceedings by  writ  of  summons. 

Ord.  LY.  r.  4,  only  authorizes  an  administration  summons  to  Proceeding:s 

.  !••;;  1    before  probate 

be  taken  out  by  a  creditor  against  executors,  admmistratorSj  and  or  letters  of 

trustees,  and  an  originating  summons  taken  out  by  a  creditor  t^™^^ranted 

against  an  executor  before  administration  is  entirely  bad  (/).        must  be  by 

An  annuitant  whose  annuity  is  not  in  arrear,  is  not  a  creditor,  ^    annuitant  • 

and  cannot  apply  for  administration  of  the  estate  of  the  deceased, 

even  although  the  estate  of  the  deceased  is  not  sufficient  to  pay 

the  estimated  value  of  the  annuity  as  well  as  the  other  debts  and 

liabilities  {(j) . 

There  is  only  iurisdietion  on  an  orig^inating  summons  under  Matters  which 
„  -r-TT  -1  111  ^^"^  ^®  aecided 

Eules  3  and  4  of  Ord.  LV.,  to  decide  such  matters  as  could  have  on  an 
been  decided  in  an  administration  suit,  as,  for  instance,  points  g"j^|^^o!.^"''' 
relating  to  the  administration  of  the  estate  and  questions  between 
executors  and  legatees,  there  is  no  jurisdiction  on  such  a  sum- 
mons to  decide  questions  as  against  persons  claiming  adversely 
to  the  estate  {/i),  or  questions  as  to  legal  devises  or  between  legal 
devisees  (/). 

Unless  the  objection  to  the  want  of  jurisdiction  is  taken  in  When  the 
the  Court  below,  it  appears  that  the  Court  of  Appeal  will  not  thrjurisdic- 
entertain  the  objection  (/•),  and  the  objection  must  be  taken  in  tionmustbe 
Chambers  or  the  defendant  will  not  be  allowed  his  costs  of  the 
adjournment  into  Court  (/). 

Ord.  LV.  r.  4a  (E.  S.  C,  October,  1899),  provides  that  if,  for 
the  purposes  of  the  Land  Transfer  Act,  1897,  it  is  desirable  to 
ascertain  the  heir-at-law  or  devisee  or  legatee  of  the  person  who 
has  died,  having  real  estate  vested  in  him  T\^thin  the  meaning 

{d)  See  ante,  pp.  1543,  1544.  lie   Davies,    38    C.   D.   210.     As  to 

(e)  Re  Poiuers,  30  C.  D.  291,  post,  special  applications  by  originating 

p.  1640.  summons  to  determine  questions  of 

(/)  7?eZf«s/,-,"\y.N.  (lS91)p.l59,  construction    under  a  deed,  Will, 

{(f)  Be  Hargreaves,  44  C.  D.  236.  or  other    written  instrument,    see 

{h)  Re   Royle,  43  C.  D.   18;    Re  Ord.  LIA^^.,  E.   S.   C,  November, 

Bridge,    56    L.     J.    Cb.    779;    Re  1893. 

Gladstone,  W.  N.  (1888)  p.  185.  {k)  Re  Turcan,  58  L.  J.  Ch.  101. 

(v)  Re  Carhjon,  56  L.  J.  Ch.  219;  (0  Re  Davies,  supra. 
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of  that  Act,  the  same  may  be  ascertained  and  all  necessary 
directions  with  regard  to  carrying  out  the  provisions  of  that  Act 
may  be  given  on  any  originating  summons  taken  out  under 
Eules  3  or  4  of  Ord.  LV. 

It  would  seem  that  an  originating  summons  is  not  a  proper 
proceeding  on  which  to  raise  a  question  of  breach  of  trust 
against  trustees  {in). 

An  originating  summons  should  not  be  taken  out  to  obtain 
payment  of  a  disputed  debt  where  the  dispute  turns  on  a  matter 
of  fact,  but  when  the  question  depends  merely  on  a  question  of 
law,  it  will  be  decided  on  an  application  by  originating  summons 
without  putting  the  parties  to  another  proceeding  («) . 

Notice  of  Notice  should  be  given  of  intention  to  raise,  on  the  hearing 

raise  Statute     ^f  the   summons,  any  question  arising  under  the  Statute  of 
of  Frauds.        Frauds  (o) .     The  notice  should  be  given  by  letter  or  affidavit. 


Determininc 
a  disputed 
debt  on 
originating 
summons. 


Practice  in  an 
administra- 
tion action. 


A  creditor's 
action. 


A  legatee's 
action. 


In  order  to  prevent  inconvenient  preference  in  the  adminis- 
tration of  the  assets,  as  well  as  to  avoid  the  burden  which  several 
suits  by  several  creditors  could  not  fail  to  bring  on  the  fund  to 
be  administered,  a  Court  of  Equity  always  allowed  a  creditor  to 
sue  on  behalf  of  himself  and  the  other  creditors  of  the  deceased, 
and  has  thereupon  directed  a  general  account  of  the  estate  and 
debts  to  be  taken  against  the  executor  or  administrator  (/;),  or, 
if  assets  were  admitted,  and  the  debt  admitted  or  proved,  has 
made  an  immediate  decree  for  payment  {cj).  But  there  is  no 
actual  necessity  for  a  creditor  to  sue  on  behalf  of  himself  and 
the  other  creditors  as  far  as  personal  estate  is  concerned  (r). 

Upon  the  same  principle  a  legatee  has  always  been  permitted 


(?«)  Kekewich,  J.,  in  Re  Weall, 
37  W.  E.  779.  See  Ann.  Pr.  1904, 
p.  772  ;  but  see  Be  Stuart,  74  L.  T. 
546,  ante,  p.  loll.  See  also  Be  Giles, 
43  C.  D.  391,  as  to  questions  of 
priority  between  mortgagees. 

(w)  lie  Powers,  30  C.  D.  291,  ante, 
p.  1639.  See  Ord.  LV.  r.  3,  set  out 
in  the  cbaptor  on  Eemedies  for  an 
Executor  in  Equity,  p.  1543. 

((>)  Re  Hhenriiuvi,  2  Times  Koi"). 
2.36. 

(p)  Milf.  ri.  5tli  edit.  193.  A 
creditor  having  dchituin  in  jircvstidi 
solvenduin  in  futuro  may  maintain 
Buchaeuit:  Whitmorey.Oxborrow, 


2  Y.  &  C.  C.  C.  13.  And  so  may  a 
claimant  under  a  voluntary  cove- 
nant :  Watson  v.  Parker,  6  Beav. 
283,  note  (?;).  After  a  decree  in 
the  suit,  tlic  executor  cannot  do 
any  act  to  affect  the  relative  rights 
of  creditors :  By  Sir  John  Leach, 
M.  E.,  in  Sheiven  v.  VandenJwrst, 
2  Euss.  &  M.  75;    1  Euss.  &  M. 

347,  s.  a 

{q)  Woodyate  v.  Field,  2  Hare, 
211. 

{r)  Per  Jossel,  M.  E.,  Re  Oreaves, 
Jirai/  V.  Tofield,  18  C.  D.  at  p.  554; 
Re  Blount,  27  W.  E.  865.  Sec  also 
ante,  p.  1610. 
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to  sue  on  behalf  of  himself  and  other  legatees :  and,  even  under 
the  old  j^ractice,  a  bill  has  been  admitted  by  a  person  claiming 
under  a  general  description  on  behalf  of  himself  and  the  other 
persons  equally  entitled  under  the  same  description  (.s). 

A  creditor  who  sues  on  hehalfof  himseJf  and  all  other  the  erediton^  Rio-ht  of 
is  entitled  where  the  estate  proves  insufficient  for  payment  of  ^''^'^^'^^ 

'^  _  i-    J  suing'  on 

debts,  to  costs,  as  between  solicitor  and  client  (/),  and  until  it  behalf  of 

is  decided  that  the  use  of  the  words  is  immaterial,  it  -will  be  other  creditors 

wise  where  a  creditor  is  suing  to  use  this  particular  form  of  *°  ^^^'^'^  '• 

words.     The  reason  for  the  rule  is  thus  stated  by  Kindersley, 

Y.-C. :  "  If  a  creditor  files  a  bill  on  behalf  of  himself  and  all  the 

other  creditors,  and  it  turns  out  that  the  estate  applicable  to  the 

payment  of   debts   is    insufficient,   the  estate    belongs   to   the 

creditors  exclusively ;   and,  therefore,  if  a  creditor  has,  for  the 

benefit  of  all  the  other  creditors,  instituted  a  suit,  in  which  he 

has  recovered  a  fund,  it   is   extremely  unreasonable  that  the 

fund  which  would  be  divisible  among  the  creditors  pro   redd, 

should  be  applied  in  payment  of  debts  without  recouping  that 

creditor  what  he  has  properly  expended  in  recovering  the  fund, 

and  he  is  clearly  entitled  to  his  costs  as  between  solicitor  and 

client,  and  not  as  between  party  and  party  only  "  i^u). 

It  is  sufficient,  if  it  appears  from  the  title  of  the  statement  of 
claim,  that  the  creditor  sues  on  behalf  of  all  other  creditors, 
although  it  does  not  appear  on  the  writ,  and  the  writ  need  not 
be  amended  (.r).  But  it  is  not  sufficient  that  the  fact  should 
appear  merely  in  the  body  of  the  statement  of  claim  ;  it  should 
appear  in  the  actual  title  {y). 

The  rule  applies  equally  to  the  case  of  a  creditor  who  obtains  or  where  he 
the  conduct  of  an  action  originally  commenced  by  a  legatee  or  ^uc't^of  action 
next  of  kin  (s) . 

Formerly,  where  a  single  creditor  was  seeking  to  have  the  Practice 
real  and  personal  estate  of  his  deceased  debtor  administered,  ^^erecredi- 

'-  _  '   tor  seeks 

he  had  to  sue  "  on  behalf  of  himself  and  all  other  the  ere-  administra- 
ditors,"  if  the  debtor  had  died  intestate  or  leaving  a  Will  with  ^^^^  estate, 
no  devise  of  real  estate  to  trustees  with  power  to  sell  and  give 

(s)  Mitf.  PL  oth  edit.  194.     Tlio  Sm.  13-4,   136;  cited  and  approved 

legatee  of  an  annuity  charged  upon  of  by  Kay,  J.,  in  Re  McRea,  32  C.  D. 

residue   is  entitled  to  administer:  613,  615. 

WoUadon  v.  Wollaston,  7  C.  D.  58.  [x)  Eyre  v.  Cox,  24  W.  E.  137. 

[t)  Re  Richardson,  14  C.  D.  611  ;  (//)  Re   Tottenham   (1876),    1    Ch. 

Re  McRea,  32  C.  D.  613.  628. 

{ii)  Thomas   v.    Jones,    1    Dr.    &  (2)  Jfr  Richar^Json,  U  C.  J).  611. 
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Remedy  in 
the  County 
Court, 


Limit  of 
jurisdiction  in 
the  County 
Court. 


Execution  of 
trusts. 


Transfer  from 
the  Chancery 
Division  to 
the  County 
Court. 


Staying  pro- 
ceedings in 
another 
action. 


receipts  [a).  It  is  conceived,  however,  tliat,  since  the  Land 
Transfer  Act,  1897,  this  is  no  longer  necessary  in  cases  to 
which  that  Act  applies. 

Creditors,  legatees  (whether  specific,  pecuniary,  or  residuary), 
devisees  (whether  in  trust  or  otherwise),  heirs-at-law  or  next  of 
kin,  can  bring  actions  against  executors  or  administrators  in  the 
County  Court  for  an  account  or  administration. 

The  jurisdiction  of  the  County  Court  is,  for  this  purpose, 
limited  to  cases,  in  which  the  personal  or  real,  or  personal  and 
real  estate,  against  or  for  an  account  or  administration  of  which 
the  demand  may  he  made  does  not  exceed  in  amount  or  value 
the  sum  of  500/.  ih). 

The  County  Court  has  also  jurisdiction  in  claims  for  the 
execution  of  trusts,  in  which  the  trust  estate  or  fund  does  not 
exceed  in  amount  or  value  500/.  (f). 

The  Chancery  Division  has  concurrent  jurisdiction  in  the 
above  matters  with  the  County  Court.  Where  an  action  is 
commenced  in  the  Chancery  Division  which  might  have  been 
commenced  in  the  County  Court,  any  of  the  parties  can  apply 
for  its  transfer  to  the  County  Court,  and  the  Judge  has  power 
on  such  an  application,  or  without  such  an  application,  to  make 
an  order  transferring  the  action  to  the  County  Court,  and  there- 
upon the  action  proceeds  in  the  County  Court  as  if  originally 
brought  there  {d).  It  has  not  been  the  practice  to  make  such 
an  order  of  transfer  without  special  reason  (e). 

There  is  nothing  to  prevent  other  creditors  or  legatees  from 
instituting  a  eecond  action  for  administration  ;  and  as  it  is 
possible  tliat,  before  the  order,  the  litigating  creditor  may  stop 
liis  action,  the  Court  permits  the  actions  to  go  on  together  until 
a  decree  in  one  of  them  is  obtained  (/).     So,  also,  in  the  case  of 


(a)  \Wirrahtr  v.  Pnjar,  2  C.  D. 
109 ;  Re  Doyle,  5  0.  D.  540.  See 
also  Re  Vincent,  26  W.  R.  94. 

{}})  51  &  52  Vict.  c.  43,  s.  67, 
Bub-s.  1. 

(n)  51  &  52  Vict.  c.  43,  s.  67, 
8ub-s.  2.  In  general  the  action 
must  be  commenced  in  the  Court 
within  tho  diHtrict  of  which  any  of 
tho  defendants  dwell  or  carry  on 
buwinesH,  or  live  in,  or  in  Mio 
Court  of  tlio  district  in  wliicli  tho 
defendants  or  one  of  thorn  dwell 


or  carried  on  business  at  any  time 
within  six  calendar  months  next 
before  the  commencement  of  the 
action :  51  &  52  Vict.  c.  43,  s.  74  ; 
and  Ann.  County  Courts  Practice, 
1904,  pp.  76,  632.  See  further  as 
to  equitable  remedies  against  exe- 
cutors and  administrators  in  the 
County  Court,  post.  Chap.  IV. 
p.  1686. 

{<!)  51  &  52  Vict.  c.  43,  s.  69. 

{,)  Pirard  v.  Hinc,  18  L.  T.  704. 

(/)   Wood;/ate  v-   Field,  2  Hare, 
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several  persons  claiming  under  the  same  general  description. 
And  wlien  the  usual  order  has  been  obtained  in  one  of  such 
actions,  if  another  action  is  instituted,  praying  no  further  relief 
than  miglit  be  had  in  tlie  former  action,  the  parties  to  sueli 
former  action  ought  to  apply  to  have  the  proceedings  in  the 
latter  action  transferred  to  the  Judge  in  whose  Court  the 
proceedings  under  the  decree  are  pending,  and  to  have  the 
second  action  stayed  by  him  {g) ;  otherwise  the  costs  of  it  may 
be  dealt  with  as  costs  in  their  action  (A). 

On  tlie  application  to  stay  the  proceedings,  the  question  is.  Question  on 
whether  the  action  which  is  sought  to  be  stayed  asks  something  to  stay. 
more  than  could  be  obtained  under  the  existing  order  (/). 
As,  for  instance,  where  more  complete  and  beneficial  relief  is 
sought  or  can  be  obtained  in  the  second  suit  (A-) ,  or  further  ques- 
tions are  raised,  such  as  wilful  default  or  breaches  of  trust  (/). 
Even  where  the  second  suit  goes  further  than  the  first,  pro- 
ceedings in  the  second  action  have  been  stayed  on  the  executor 
or  administrator  undertaking  not  to  object  to  any  additions  to 
the  decree  in  the  first  action  which  the  Judge  may  think  fit  to 
add  in  chambers  {m) . 

The  ordinary  practice  is  to  allow  the  action  in  which  a  General 
decree  has  first  been  obtained  to  proceed  and  to  stay  the  other  ^^^^  ^°^' 
action  {ii). 

211,    214.       As    to    staying    pro-  C.  C.  175;  RKinp  v.  GreenhiU,  20 

ceedings  in    tlie    otlier    suits,    see  Beav.  512;   Flunkett  v.   Leiuis,   11 

Haivhes  v.    Barrett,    5   Madd.    17 ;  Sim.    379.        See    also    Stiisse    v. 

Turner   v.    Dorgcm,   12  Sim.    504;  Loivther,    2   Hare,   424;  Givyer  y. 

Reid  V.  Territt,  1  Coll.  1 ;  Dryden  Peterson,   26  Beav.  83 ;  Hoshins  v. 

V.  Foster,  6  Beav.   146  ;  Frowd  v.  Camphell,  2  Hemm.  &  Miller,  42 ; 

Balier,  4  Beav.  76 ;  PortarJinyton  v.  Belcher  v.    Belcher,   2   Dr.   &   Sm. 

Dartier,  2  Phil.  C.  C.  262  ;    Duffort  444. 

V.  Arrowsmith,  7  De  G.  M.  &  G.  {k)  Be    McRae,    25    C.    D.    16 ; 

434 ;  Harris  v.  Gandy,  1  De  G.  P.  Bulgen  v.  Saye,  3  M.  &  Cr.  683 ; 

&  J.  13.  Taylor   v.   Southgate,  4   M.   &  Cr. 

(g)  As  to    applications    to    stay  203;    Undcrivood  v.  Jee,  1  Mac.  & 

where  one  of  the  actions  is  in  the  G.  276  ;  Fickford  v.  Hunter,  5  Sim. 

Palatine  Court,  see   Re    Williams,  122. 

W.   N.    (1882)   p.  6;    Totvnsend   v.  (/)  Zambaco  \.   Cussavelli,  L.  E. 

Townsend,  23  C.  D.  100  ;    Wynne  v.  11  Eq.  439. 

Hughes,   26  Beav.   377;    Re  Long-  (77?)  Gwyer  v.  Feterson,  26  Beav. 

dendale  Cotton  Co.,  8  C.  D.  150.  83;  Muttheivs  v.  Palmer,  11  W.  E. 

(Ji)  Therry  y.  Henderson,   1  Y.  &  610  ;     Van   Bunan    v.    Fiffard,    13 

C.  C.  C.  481.  W.  E.  425. 

(?:)  Righy  v.  Strangways,  2  Phil.  (»)  Seton,  6th  edit.  835,  836. 
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"UTierc  the 
decree  has 
been  wrongly 
obtained. 


CoDduct  of 
the  pro- 
ceedino-s. 


Partial  stay. 


Transfer  of 
actions 
against 
executors  or 
administra- 
tors where  an 
administra- 
tion order  has 
been  made. 


The  applica- 
tion, how 
made. 


If  the  decree  has  been  "snapped,"  or  unfairly  obtained  (o), 
or  if  the  second  action  has  been  improperly  instituted  (j?),  the 
Court  will  either  not  stay  the  other  action  or  will  give  the 
conduct  of  the  action  in  which  the  decree  has  been  made,  to  the 
plaintiff  in  the  other  action  {q). 

Where  the  first  action  is  stayed  because  a  decree  has  been 
made  in  a  later  action,  the  conduct  of  the  second  action  will 
usually  be  given  to  the  plaintiff  in  the  first  action  (r)  ;  it  makes 
no  difference  in  this  respect,  that  one  of  the  actions  is  in  the 
Palatine  Court  (s).  The  Court  will,  of  course,  depart  from  this 
rule,  on  the  ground  of  the  special  cii'cum stances  of  the  case ;  for 
instance,  where  the  Court  comes  to  the  conclusion  that  the  object 
of  the  plaintiff  in  the  first  action  is  not  the  bona  fide  administra- 
tion of  the  estate  {t). 

In  some  cases  the  first  action  will  be  paiiially  stayed,  and 
liberty  given  to  the  plaintiff  in  the  first  action  to  prove  in  the 
second  action  for  what  he  may  eventually  establish  in  the 
first  {u). 

"Where  an  order  has  been  made  by  any  Judge  of  the  Chan- 
cery Division,  for  the  administration  of  the  assets  of  any  testator 
or  intestate,  the  Judge  in  whose  Court  such  administration  is 
pending  has  power,  without  any  further  consent,  to  transfer  to 
himself  any  cause  or  matter  pending  in  any  other  Court  or 
Division,  brought  or  continued  by  or  against  the  executors  or 
administrators  of  the  testator  or  intestate  (x).  In  deahng  with 
a  creditor's  action,  when  transferred  to  him,  he  will  be  governed 
by  the  same  principles  as  formerly  governed  the  Court  in  staying 
proceedings  in  such  actions. 

The  application  for  transfer  of  an  action  brought  or  continued 
against  an  executor  or  administrator,  after  an  administration 
order,  can  bo  made  e.r  parte  by  any  party  to  either  action  {ij). 


(o)  Harris  v.  (nnidi/,  1  I).  F,  & 
J.  1:5. 

{],)  Frost  V.  Wan/,  2  D.  J.  &  S. 
70. 

(7)  Jl/io(]c8  V.  Jiurret,  L.  11.  12 
]•:(!.  479. 

(r)  Zumlxiro  v.  C'tiaaavelli,  L.  It. 
11  Eq.  439;  Kc.iiyon  v.  Kvnyon,  35 
IJoav.  300 ;  Iklclicr  v.  Jklchcr,  2 
I)r.  &  .Sm.  444  ;  /''rant  v.  Frost,  2 
D.  J.  &  a.  70. 


(s)  lie  Swire,  21  C.  D.  647 ; 
Toimisend  v.  Townscnd,  23  C.  D.  100. 

(t)  lie  Swire,  supra. 

[u)  Dry  den  v.  Foster,  6  Beav. 
146;  Be  Smith's  Estate,  33  L.  T. 
N.  S.  804 ;  Crowe  v.  Etissell,  4  C. 
P.  D.  186. 

(x)  E.  S.  C.  1883,  Ord.  XLIX. 
r.  5.  For  transfer  in  other  cases, 
see  Ord.  XLIX. 

(y)  Ann.  Tr.  1904,  p.  672. 
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It  must  Tdg  made  to  the  Judge  who  made  the  administration 
order  (s). 

This  power  of  transfer  takes  the  place  of  the  old  practice, 
which  was,  after  a  decree  for  administration  had  boon  made,  for 
the  Judge  of  the  Court  of  Chancery  making  the  administration 
decree,  to  restrain  proceedings  by  other  creditors  against  the 
executor  or  administrator  by  granting  injunctions  against  such 
other  creditors. 

The  action  to  be  transferred  must  be  one  brouglit  against  the 
executor  qua  executor,  and  not  one  for  which  tlie  executor  is 
personally  liable  [a). 

The  old   practice  was  that  a  plaintiff  at  law  was  entitled,  Right  of 
unless   his    claim    proved   unfounded  (/v),   upon    the    injunction  ^^^  gg°^^^'°°" 
being  granted,  to  his  costs  of  the  action  up  to  the  time  when  he  action  to  costs. 
had  notice  of  the  decree  {c).     And  if  the  creditor  commenced 
his  action  at  law  before  bill  filed,  and  then  discontinued  it,  and 
came  in  under  the  decree,  he  would  be  entitled  to  prove  his 
costs  at  law,  in  addition  to  his  debt  {(I),     He  was  also  entitled 
to  the  costs  of  the  motion  to  restrain  him  from  suing  at  law  {e) . 
But  he  was  not  allowed  the  costs  of  further  proceedings  at  law 
after  actual  notice  of  the  decree  (_/'),  nor  in  such  case  his  costs 
of  the  motion   to  restrain   his   proceedings  {y).     If,   however, 

(z)  E.  S.   C.  1883,  Orel.  XLIX.  (e)  Jones   v.   Jones,    5  Sim.  678. 

r.  5.  But  see  Anon,,  2  Sim.  &  Stu.  424. 

(a)   Chapman  v.  Mason,  40  L.  T.  (/)  Faxton   v.   Douglas,    8   Ves. 

N.  S.  678.     See  also  ^e  TtHms,  26  521;     Curre   v.  Bounjer,    3   Madd. 

W.  E.  692.  456;    Jones   v.   Bruin,   2  Y.   &  C. 

(Z))  King  y.  King,  34  Beav.  10.  C.  0.  170. 

(c)  Byer  v.  Kearsley,  2  Meriv.  {g)  Curre  v.  Bowyer,  3  Madd. 
483,  note  to  Terreivest  v.  Featherhy  ;  456  ;  Jones  v.  Bruin,  2  Y.  &  C. 
Paxton  V.  Douglas,  8  Ves.  520;  0.  C.  170.  See  Hayward  v.  Con- 
Ratdiffe  v.  Winch,  16  Beav.  576.  stable,  2  Y.  &  Coll.  43;  Moore  v. 
In  Drewry  v.  Thacker,  3  Swanst.  Prior,  ibid.  375.  He  may  be 
541,  Lord  Eldon  said  that  tlie  usual  ordered  to  pay  these  costs,  if,  after 
form  in  which  the  order  for  the  bringing  in  his  claim  under  the 
injunction  was  drawn  {i.e.,  "on  decree,  he  proceeds  with  his  own 
payment  of  costs")  was  improper;  suit:  Beauchamp  v.  Lord  Huntley, 
inasmuch  as  the  parties  entitled  Jacob,  546;  Gardner  v.  Garrett, 
to  the  injunction,  if  they  were  20  Beav.  469 :  notwithstanding  the 
required  to  pay  costs  as  a  pre-  suit  be  in  a  foreign  Court :  Graham 
liminary,  might,  from  the  situation  v.  Maxwell,  1  Mac.  &  G.  71.  He 
of  the  assets,  be  unable  to  obtain  it  may  set  off  such  costs  against  his 
in  time.  costs  incurred  before  notice  of  the 

(d)  Goute  V.  Fryer,  3  Bro.  C.  C.  23.  decree :  20  Beav.  469. 
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Time  for 
application. 


Transfer  to 
bankruptcy. 


Transfer 
discretionary. 


the  executor  took  any  steps  in  the  action  after  the  plaintiff  at 
law  had  notice  of  the  decree,  the  latter  would  be  allowed  all  his 
costs  at  law  and  also  those  of  the  motion  for  the  injunction  (/<). 
The  practice  is  now  substantially  the  same  as  before  the 
Judicature  Acts  (/). 

With  respect  to  the  time  within  which  the  injunction 
should  be  applied  for,  it  was  observed  by  Lord  Lyndhurst  (A-), 
that  any  delay  in  the  application  before  judgment  would, 
in  most  cases,  proj)erly  resolve  itself  into  a  mere  question 
of  costs. 

By  sect.  125,  sub-sect.  4,  of  the  Bankruptcy  Act,  1883,  where 
proceedings  have  been  commenced  in  any  Court  for  the  adminis- 
tration of  the  estate  of  a  deceased  debtor,  such  Court  can,  on 
proof  that  the  estate  is  insolvent,  transfer  the  proceedings  to  the 
Court  of  Bankruptcy. 

The  transfer  can  be  made  either  on  the  application  of  a 
creditor  (/),  or  without  any  such  application  [m). 

A  creditor  before  applying  for  the  transfer  of  an  insolvent 
estate  into  bankruptcy  must,  it  would  apj^ear,  have  proved  his 
debt  {n). 

The  transfer  can  be  ordered  after  a  judgment  for  adminis- 
tration has  been  made  (o). 

The  exercise  of  this  power  of  transfer  is  discretionary  (;>),  and 
the  mere  fact  that  the  executor  has  a  right  of  retainer  and  a 
liberty  not  to  plead  the  Statute  of  Limitations  to  a  debt,  which 
rights  would  be  recognized  in  the  Chancery  Division,  but  might 
be  taken  away  by  a  transfer  to  the  Court  of  Bankruptcy,  is  not 
a  ground  for  the  transfer  {q) . 


An  order  for 
administra- 
tion rannot  be 
made  in  the 


An  estate  cannot  be  administered  in  a  Court  of  Equity  in  the 
absence  of  a  personal  representative  (/•).     And,  consequently,  if 


{h)  Turnrr  v.  Connor,  15  Sim. 
630. 

(V)  See  E.  S.  C.  Ord.  XLIX. 
r.  5 ;  Morgan  and  Wurtzburg  on 
Costs,  2nd  edit.  p.  192 ;  Dan.  Cli. 
T'r.  7th  edit.  1(563. 

(/•)  /lousr  V.  Jo7ifs,  1  Phil.  Ch.  0. 
'KM. 

(/)  46  &  47  Vict.  e.  o2,  h.  125, 
sub-8.  4. 

{m)  53  &  54  Vict.  c.  71,  s.  21, 
sub-8.  2  (Bankruptcy  Act,  1890). 


(70  Be  Weaver,  29  C.  D.  236. 

(o)  Be  York,  36  0.  D.  233 ; 
SenJiotise  v.  Mawson,  52  L.  T.  N.  S. 
745 ;    Be  liriggs,  7  Times  Eep.  572. 

{p)  Be  Baker,  44  C.  D.  262 ;  Be 
Weaver,  29  C.  D.  236. 

(y)  Be  Baker,  supra.  But  see 
Re  York,  36  C.  D.  233.  And  see 
Be  Bhoades,  [1899]  2  Q.  B.  347. 

(r)  Lowry  v.  Fulton,  9  Sim.  104  ; 
Doiinlesivell  v.  Doivdtsiuell ,  9  C.  D. 
294. 
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it  appear  that  the  Court  cannot  give  the  plaintiff  the  relief  absence  of  a 

which  he  asks  without  an  administration  of  the  estate,  there  nnist  preseutative 

be  a  personal  representative  of  it  before  the  Court  (.s) .     Accord-  "^  *^^  , 

.  .  .  deceased, 

mgly,  on  a  demurrer  to  a  bill  seeking  payment  of  a  legacy  out 

of  assets   come  to  the  hands  of   the  defendant,   who  was  the 

husband  of  the  sole  executrix  deceased,  it  was  held  by  Lord 

Cottenham,  C,  that  an  allegation   that   all  tlie  testator's  debts 

and  the   other  legacies  bequeathed  by  his  Will  had  been  paid, 

and  that  there  were  assets  idtt-a  in  the  hands  of  the  defendant  to 

satisfy  the  plaintiff's  demand,  was  not  sufficient  to  dispense  with 

the  presence  of  a  personal  representative  of  the  testator,  the 

allegation  being  one  which,  even  if  admitted  by  the  defendant, 

the  Court  would  not  take  his  word  for  it). 

In  Gla^s  V.  Oxenham  (ii),  it  was  held  that  if  a  bill  were 
brought  against  an  executor,  during  whose  infancy  tlie  Will 
appointed  an  executor  durante  minore  cBtate,  the  latter  must  be 
made  a  party,  unless  the  former  had  received  all  the  testator's 
personal  estate  from  the  hands  of  the  temporary  executor,  upon 
an  account  between  them. 

In  HoUand  v.  Prior  (x),  it  was  held,  by  Lord  Brougham,  Where  the 
overruling  the  decision   of   Sir  L.   Shadwell,  V.-C,  that  the  deceased  per""- 
executor  of  an  administratrix,  who  had  received  assets  of  her  sonai  repre- 
intestate,  might  and  ought  to  be  made  a  defendant  in  a  suit  necessary- 
instituted   by  a   creditor   of   the   intestate.      And   in   Ha//  v.  P^^'^'^y- 
Austin  (i/),   Knight  Bruce,  Y.-C,  appears  to  have  acceded  to 
the  proposition  that,  as  a  general  rule,  where  there  are  several 
executors  who  have  acted  and  one  of  them  dies  before  any  suit 
is  instituted,  a  person  interested  in  the  administration  of  the 
estate  cannot  file  a  bill  for  the  general  administration  of  the 
estate,  making  the  sm'viving  executors  alone  parties. 

It  is  necessary  to  join  the  representative  of  a  deceased  executor  The  repre- 
if  a  general  account  of  the  trust  estate,  on  the  footing  of  wilful  ^entative  of  a 

'^  ,  .  '  o  deceased  exe- 

neglect  and  default,  is  required  (2) .  cuter  must  be 

joined  where 
wilful  default 
alleged 
(s)  Penny  v.  Watts,  2    Phil.   Ch.  («)  2  Atk.  121.  °     " 

C.    153;    Cari/  v.  Hills,   L.  E.    15  (x)  1    M.   &  K.   237.      See  also 

Eq.   79;  BowseU  v.  3Iorris,   L.   E.  Hally.  Austin,  2  Coll.  570. 

17  Eq.  20.     But  see  contra,  Eayner  {//)  2  CoU.  570.    See  also  Goppard 

V.  Eoehltr,  L.  E.  14  Eq.  262 ;   Coote  v.  AUm,  2  D.  J.  &  S.  173.      But 

V.  Whittington,  L.  E.    16  Eq.  536  ;  sqq  Masters  v.  Barnes,  2  Y.  &  C.  C.  C. 

Re  Lovett,  3  0.  D.  198.  616. 

[t)  Penny  v.  Watts,  2   Phil.  Ch.  (z)  Copjpard  v.  Allen,  2  D.  J.  &  S. 

C   149.  173. 
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of  deceased 
executor  and 
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son  tort  not 
sufficient. 


Where  fund 
converted  or 
specially 
appropriated. 


Foreign 
executor,  &c. 


The  representative  of  a  deceased  executor  need  not  be  joined 
in  an  administration  action,  if  it  is  not  sought  to  charge  the 
estate  of  the  deceased  executor  {a),  or  if  an  account  is  waived  as 
against  his  estate  {h).  The  old  form  of  pleading,  where  the 
representatives  of  a  deceased  executor  were  not  joined,  was  to 
allege  that  the  deceased  executor,  or  his  representative,  had  duly 
accounted  to  the  surviving  executors  (c)  ;  but  such  an  allegation 
appears  to  have  been  unnecessary  {d),  and  under  the  present 
procedure,  as  the  bulk  of  administrations  are  without  pleadings, 
there  would  be  no  opportunity  of  making  such  an  allegation. 

The  administrator  of  a  deceased  executor  does  not  sufficiently 
represent  the  estate  of  which  his  intestate  was  executor  for  the 
purpose  of  making  an  administration  decree  [e],  and  the  better 
opinion  seems  to  be  that  an  executor  de  son  tort  alone  is  not 
sufficient  (/). 

If,  indeed,  an  executor  or  administrator  has  so  dealt  with  a 
fund,  that  by  reason  of  such  dealing  it  has  ceased  to  bear  the 
character  of  a  legacy  or  share  of  residue,  and  has  assumed  the 
character  of  a  trust  fund,  in  a  sense  different  from  that  in  which 
the  executor  or  administrator  held  it, — if  it  has  been  taken  out 
of  the  estate  of  the  testator,  and  appropriated  to,  or  made  the 
property  of,  the  cestiti  que  trust, — it  may  not  be  necessary  that 
the  cestui  que  trust  should  bring  before  the  Court  the  personal 
representative  of  the  testator  in  a  suit  to  recover  that  part  of  the 
estate  (g). 

There  has  already  been  occasion  to  point  out  that  in  cases 
where  the  executor  or  administrator  is  required  to  be  made  a 
party,  it  is  not  sufficient  that  he  is  such  by  the  appointment 
and  authority  of  a  foreign  government ;  but  he  must  obtain  his 
light  to  represent  the  estate  from  the  Probate  Court  in  this 
country  (//) . 


{a)  For  form  of  sucli  a  decree, 
SCO  Scton,  Oth  edit.  p.  1521. 

(/>)  MasUra  v.  Barnrs,  2  Y.  &  C. 
C.  C.  OIG. 

(c)  Adams  v.  JJ(trri/,  2  Y.  &  C. 
C.  C.  1«7. 

(ri)  Wi/snn  v.  Tod,/,  1  M.  &  Cr.  42. 

{r)  Barber  v.  Walker,  15  W.  E. 
728. 

(/)  Rdinsc/I  V.  Morris,  L.  R.  17 
Eq.  20.  But  Hoo  contra,  Re  Lovett, 
3  C.  D.   198 ;    Rayner  v.   Koehler, 


L.  E.  14  Eq.  262  ;  Coote  v.  W/nt- 
tington,  L.  E.  16  Eq.  534  ;  Bhioitt 
V.  Bhwitt,  Yo.  541. 

{g)  Bond  v.  Uraham,  1  Hare, 
482,  484.  See  also  Arthur  v. 
Htighcs,  4  Beav.  506  ;  and  Lord 
Cottenham's  judgment  in  Penny  v. 
Watts,  2  Phil.  Ch.  C.  153,  154. 
But  see  Rayner  v.  Koehler,  L.  E. 
14  Eq.  262;  Coote  v.  Whittington, 
L.  E.  16  Eq.  534. 

(/()    Ante,    p.     269    et    seq.       In 


Ch.  II.] 


Achninistrators  in  Equitij. 


1649 


Where   there  is   no   general   personal   representative,  but  a  Administrator 
special  representative  limited  to  the  subject  of  the  suit  has  been  sufficient. 
appointed  by  the  Probate  Court,  the  limited  administrator  does 
not   sufficiently   represent  the  estate  of  the  deceased  where  a 
general  administration  is  required  (/). 

After   the   usual   administration   judgment    or   order,  every  Until  decree 
creditor  lias  an  interest  in  the  suit  (/.•) ,  and  is  in  a  sense,  deemed  ■,  P  ^™*' 
to  be  before  the  Court ;   yet,  until  such  order,  the  plaintiff  is  litis. 
dominus  litis,  so  that  he  may  deal  with  tlie  action  as  he  pleases ; 
and  he  may  settle  the  matter  with  the  executor,  by  the  latter 
paying   the  debt  and  costs  of  the  action,  and  compromise  the 
action  and  relinquish  proceedings  (/).     And  indeed  the  Court 
will  compel  the  creditor  to  accept  payment  of  his  debt,  w^hen  the 
executor  offers  to  pay  it  with  the  costs  of  the  action  [)n). 

The  general  rule  is,  that,  inasmuch  as  the  executor  or  adminis-  Who  may  be 
trator  is  the  trustee  and  proper  representative  of  all  persons  ™JfeudTn"ts 


Anderson  v.  Gaunter,  2  M.  &  K. 
763,  A.,  one  of  the  executors  of 
the  Will  of  B.,  who  died  in  India, 
proved  the  Will,  and  possessed  the 
testator's  assets  in  India.  The 
widow  and  executrix  of  A.  proved 
her  husband's  Will,  and  possessed 
his  assets  in  India,  and,  having 
afterwards  come  to  England,  she 
was  made  a  party  to  a  suit  for  the 
administration  of  B.'s  estate;  and 
Sir  J.  Leach,  M.  E.,  held  that  it 
was  not  necessary  that  an  adminis- 
trator of  A.'s  estate  in  England 
should  be  also  a  party  to  this  suit. 
But  see  the  observations  of  Lord 
Cottenham  on  this  decision  in  TyJer 
V.  BeU,  2  M.  &  Cr.  89,  110.  See 
also  Story's  Confl.  of  Laws,  ch.  xiii. 
8.  613,  note  (1),  where  it  is  said  that 
Anderson  v.  Caunter  seems  not  a 
sound  authority :  Maclean  v.  Daio- 
son,  27  Beav.  21;  Flood  y.  Patterson, 
29  Beav.  29j. 

(/)  See  ante,  p.  416,  note  (c) ; 
Dorvdeswell  v.  DowdesweU ,  9  C.  D. 
294. 

(A-)  See  Stcrndale  v.  Ilankinson, 
\  Sim.  399,  400 ;    Cook  v.  Bolton,  5 


Euss.  282  ;  Brown  v.  Lal-e,  2  Coll. 
620;  Smith  v.  Gni/,  2  Phil.  Ch.  C. 
159.  But  see  Be  Greaves,  18  C.  D. 
551.  It  would  appear  that  under 
the  old  practice  only  creditors  whose 
debts  were  due  at  the  death  of  the 
testator  were  in  strictness  permitted 
to  come  in  under  the  decree ;  the 
present  practice  is  to  admit  all  cre- 
ditors to  come  in  whose  debts  have 
become  due  before  the  date  of  the 
rejiort:  Thomas  v.  Griffith,  2  De  Gr. 
F.  &  J.  555,  /)f'r  Turner,  L.  J.  It 
seems  also  that  where  an  account 
of  debts  has  been  ordered  to  be 
taken,  all  persons  having  any  de- 
mands upon  the  estate  in  respect  of 
any  liabilities,  whether  certain  or 
contingent,  should  send  in  claims  : 
Dan.  Ch.  Pr.  7th  edit.  pp.  831,  832, 
and  cases  cited. 

{!)  IVoodgate  v.  Field,  2  Hare, 
213;  Wood  v.  Westalf,  1  Younge, 
305. 

(?/i)  Woodgate  v.  Field,  2  Hare, 
213;  Pembertony.  Topluim,  1  Beav. 
316;  Holden  v.  Kynaston,  2  Beav. 
204. 


1650 


Of  Remedies  against  Executors  and    [Pt.  v.  Bk.  it. 


vrith.  execu- 
tors, iSrc. 


Persons 
■WTODgfuUy 
taking  the 
dead  man's 
property. 


interested  in  the  personal  estate,  and  has  the  duty  cast  on  him 
of  protecting  it  against  improper  demands,  it  is  not  necessary  or 
proper  to  join  either  a  pecuniary  or  a  residuary  h^gatee,  or  the 
next  of  kin,  as  a  party  to  an  action  against  the  executor  or 
administrator  for  an  account  of  the  personal  estate,  however 
interested  such  persons  may  be  to  contest  the  demand  which 
has  occasioned  the  suit  (»).  Special  circumstances,  however, 
have  heen  permitted  to  justify  the  relaxation  of  this  rule  (o). 

Again,  the  established  rule  is,  that  in  ordinary  cases,  persons 
who  have  possessed  themselves  of  the  property  of  the  deceased, 
or  debtors  to  the  estate  generally,  cannot  be  made  parties  to  an 
action  against  the  executor  :  For  regularly  there  can  be  no 
action  against  the  debtor  but  by  the  executor,  who  has  the  right 
both  at  law  and  in  equity :  If  the  executor  be  solvent  he  may 
even  release  a  debtor,  and  neither  a  creditor  nor  a  residuary 
legatee  can  bring  any  action  against  that  debtor  :  There  must 
be  collusion  or  insolvency,  or  some  special  case  :  The  Court  will 
interfere,  if  there  is  such  special  case  :  as  collusion  or  insolvency  ; 
and  then  the  action  may  be  brought  against  both  the  debtor 
and  the  executor  {p).  And  the  general  principle  on  which  a 
debtor  to  the  estate  cannot  be  made  a  defendant  to  an  action  by 
a  creditor  or  residuary  legatee  against  the  executor,  unless  col- 
lusion, insolvency,  or  some  special  case  be  shown,  has  been  held 
to  apply  equally  to  the  case  of  a  creditor  overpaid  by  the 
executor :  that  is,  if  there  is  no  collusion  or  special  case,  if  the 
executor  is  not  insolvent,  he  stands  the  middle  man,  responsible 
for  the  property  misapplied  by  paying  a  man  as  a  creditor  who 
was  not  a  creditor,  as  in  the  other  case  for  the  property  out- 
standing in  a  debtor  {q) . 


(//)  Brown  v.  DowtJnraife,  1  Madd. 
44G. 

(o)  Lord  Jlerf/ord  v.  Zichi,  9 
Boav.  11.  And  see  E.  S.  C. 
Ord.  XVI.  r.  8. 

(p)  Neioland  v.  Champion,  1 
Ves.  Sen.  105  ;  Uiterson  v.  Mair, 
2  Ves.  95  ;  Doran  v.  Si}n})Son,  4 
Ves.  G51  ;  Trovyhfon  v.  /linkrs,  6 
Ves.  573;  Ahofjcr  v.  Rov-hy,  6  Ves. 
748  ;  Ihrl-Iri/  V.  D(irri7)f/ton,  cited 
by  Tiord  Eldon,  ibid.  749;  Bcnjie/d 
V.  Soliimons,  9  Ves.  86 ;  Burroughs 
V.  JCHon,  11  Ves.  29;  Consrtt  v.  Bell, 
1   Y.  &  C.  C.  C.  6G9 ;    Lancaster  v. 


Evors,  4  Beav.  158  ;  Baddeley  v. 
Curwen,  2  Coll.  151  ;  Barker  v. 
Birch,  1  Be  Q.  &  Sm.  376.  As  to 
•wlietlier  a  refusal  by  the  executor 
to  sue  the  debtor  is  sufficient,  see 
the  case  last  cited.  The  special 
circumstances  which  will  authorise 
making  the  debtor  a  party  are  not 
confined  to  collusion  or  insolvency: 
McJdrum  v.  Scorer,  56  L.  T.  471  ; 
Consdt  V.  Bell,  1  Y.  &  C.  C.  C.  569; 
1  De  G.  &  Sm.  376;  Stainton  v. 
Carron  Co.,  11  Beav.  146;  Saunders 
V.  Bruce,  3  Drew.  140. 

(7)  Alsager  v.  Roiuhy,  6  Ves.  748. 
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But  tliis  rule  has  been  relaxed  in  the  case  of  surviving  part- 
ners of  the  deceased :  whom  it  is  allowable  to  make  parties  with 
the  executor :  in  order,  it  is  said,  that  the  plaintiff  may  have  an 
account  of  the  personal  estate  entire  (r).  Accordingly,  in 
Bowsher  v.  Watkiun  («),  it  was  held  by  Sir  John  Leach,  M.  11., 
that  residuary  legatees  might  maintain  a  bill  for  an  account 
against  the  executor  and  the  surviving  partner  of  the  testator, 
although  collusion  between  the  executor  and  the  surviving 
partner  was  neither  charged  nor  proved  (?").  But  upon  the 
examination  of  the  authorities  {u),  it  will  be  found  that  there 
is  no  instance  of  such  a  suit  being  maintained  in  the  absence  of 
special  circumstances,  and  that  collusion  is  clearly  not  the  only 
ground  on  which  such  a  bill  can  be  supported.  The  cases  seem 
to  go  to  this  extent, — that  such  an  action  may  be  supported  in 
all  cases  where  the  relation  between  the  executors  and  the  sur- 
viving partners  is  such  as  to  present  a  substantial  impediment 
to  the  prosecution  of  the  rights  of  the  parties  interested  in  the 
estate  against  the  surviving  partners  {x). 


Surviving 
partuers  of 
deceased. 


(r)  Newland  v.  Champion,  1  Ves. 
Sen.  106,  by  Lord  Hardwicke. 

(s)  1  Euss.  &  M.  277. 

{t)  His  Honor,  in  tlie  previous 
case  of  Gedge  v.  Traill,  1  Euss.  & 
M.  281,  note,  overruled  a  demurrer 
to  a  creditor's  bill,  which  had  made 
the  co-partners  of  the  deceased 
testator  co  -  defendants  -with  his 
executor,  upon  the  ground  that  the 
retaining  of  assets  by  a  stranger 
with  consent  of  the  executor 
amounted  to  collusion.  In  Da  vies 
V.  Davies,  2  Keen,  534,  Lord 
Langdale,  M.  E.,  said  that  the 
decision  of  Bowsher  v.  Wcttkins  is 
far  from  establishing  the  general 
proposition  that  in  every  case  a 
bill  may  be  filed  against  an  exe- 
cutor and  a  surviving  partner  of 
the  testator,  without  charging  and 
proving  fraud  or  collusion.  See 
also  Laii)  v.  Lav:,  2  Coll.  41  ; 
Cropper  v.  Knapmun,  2  Y.  &  Coll. 
338. 

{u)  Bowsher  \.  Watkins,  1  Euss. 
&  M.  277  ;   Gedrje  v.  Traill,  1  Euss. 


&   M.    281  ;     Davies 


Da 


vies,    2 


Keen,  534  ;  Law  v.  Laiu,  2  Coll. 
41 ;  Cropper  v.  Kncqiinan,  2  Y.  & 
Coll.  338  ;  commented  on  in 
Yeatman  v.  Yeatman,  7  C.  D.  210; 
Beniiujfii'hl  y.  Baxter,  12  App.  Cas. 
167. 

(x)  Travis  v.  Milne,  9  Hare,  141, 
150,  by  Turner,  V.-C.  In  Htainton 
V.  Carroll  Co.,  18  Beav.  146, 
Eomilly,  M.  E.,  approved  of  this 
statement  of  the  general  principle, 
and  held  that  it  did  not  apply  to 
such  a  partnership  as  a  joint  stock 
company.  See  also  Yeatman  v. 
Yeatman,  7  C.  D.  210.  "V\Tien  a 
member  of  a  partnership  dies 
insolvent,  and  an  order  is  made 
under  sect.  125  of  the  Bankruptcy 
Act,  1883,  for  the  administration 
of  his  estate  in  bankruptcy,  and 
afterwards  the  surviving  partner 
becomes  bankrupt,  the  Court  has 
jurisdiction  to  direct  the  jwoceed- 
ings  in  the  two  estates  to  be 
consolidated:  Re  Oreaves,\l9QA]2 
K.  B.  493. 
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The  mere  refusal  of  a  legal  personal  representative  to  sue  for 
the  recovery  of  outstanding  assets,  is  not,  in  the  absence  of 
special  circumstances,  sufficient  to  justify  a  residuary  legatee  or 
next  of  kin,  in  suing  the  legal  personal  representative  and  the 
alleged  debtor  to  the  estate  {y) . 

Where  an  executor  has  administered  assets  and  paid  over  the 
residue  of  an  estate,  a  creditor  of  the  testator  is  entitled  to 
follow  the  residue  and  to  compel  payment  from  the  residuary 
legatee  of  his  debt,  so  far  as  the  residue  will  extend,  and  the 
executor  need  not  be  a  defendant  to  the  action  (s) . 

The  death  of  one  of  several  co-plaintiffs  in  a  creditor's  suit 
did  not  under  the  old  practice  cause  the  suit  to  abate  (r/),  but 
his  personal  representatives  could  obtain  an  order  of  revivor  if 
the  dead  creditor  represented  a  different  class  of  creditors  from 
that  represented  by  his  co-plaintiff,  at  any  rate  if  the  dead 
plaintiff  died  after  decree  (/>) .  So  now  under  the  Judicature 
Act  the  action  will  not  abate,  by  reason  of  Ord.  XVII.  r.  1, 
and  any  necessary  parties  may  be  added  under  Eule  4  of  the 
same  Order. 

Although  it  has  been  the  practice  of  the  Court  in  administra- 
tion actions  to  entertain  actions  by  creditors,  legatees,  and 
parties  entitled  in  distribution  on  behalf  of  themselves  and  all 
others,  and  to  exonerate  the  executor  or  administrator  for  pay- 
ment of  assets  pursuant  to  its  order,  yet  such  a  decree  is  not 
absolutely  binding  upon  the  absent  creditors,  legatees,  or  distri- 
butees, who  have  had  no  oj^portunity  of  proving  and  presenting 
their  claims  [r),  and  have  been  guilty  of  no  laches  {d). 
Although  such  creditors  have  no  remedy  against  the  executor 
or  administrator,  yet  they  have  a  right  to  assert  their  claim 
against  the  creditors,  legatee  or  distributees  who  have  re- 
ceived it  [e). 

It  is  important  to  understand  how  the  interests  of  persons 
affected  by  an  account  or  inquiry  dii^ected  in  an  administration 


(?/)  YeatmanY.  Yeatman,  T  C.  D. 
210. 

(z)  I/uhtcr  V.  Youruj,  4  Ex.  D. 
256.  See  also  Cle<j(j  v.  Rowland, 
L.  R.  3  Eq.  368. 

(a)  Body  v.  Kerd,  1  Mer.  3G4  ; 
Bunny  v.  M<ir<jaii,  1  Sim.  &  Stu. 
358. 

(i)  Burney  v.  Marydn,  supra. 

(r)   David  V.    Froivd,  1    Mylno  & 


K.  200.     See  Anon.,  9  Price,  210. 

{d)  Sawyer  v.  Birchmore,  1  Keen, 
391 ;  S.  C,  2  M.  &  Cr.  611.  See 
also  Cattell  v.  Simons,  8  Beav.  143. 

(p)  Story  on  Equity  Plead.  Ch.iv. 
8.  106.  An  executor  suing  on 
behalf  of  himself  and  all  other 
creditors  can  none  the  less  retain 
his  own  debt :  Ex  parte  Campbell, 
16  C.  D.  198. 
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action  may  be  bound  wlien  tboy  are  not  actually  parties  to  the  parties  to  the 

''  action  are 

action.  bound  by  it. 

There  seem  to  be  four  ways  in  which  such  interests  will  be 
bound : — 

1.  The  Court  can,  under  Ord.  XVI.  r.  40,  direct  that  such 
persons  shall  be  served  with  notice  of  the  judgment  or  order. 

After  such  notice  the  persons  served  are  bound  by  the  pro- 
ceedings, in  the  same  manner  as  if  they  had  originally  been 
parties,  and  are  at  liberty  to  attend  the  proceedings  (_/')  upon 
entering  an  appearance  in  the  Central  Office  in  the  same 
manner  as  a  defendant  entering  an  appearance  (r/).  Any 
person  so  served  may,  within  one  month  after  such  service, 
apply  to  the  Court  or  a  Judge  to  discharge,  vary  or  add  to  the 
judgment  or  order  [li). 

2,  "  Where   there   are   numerous   parties   having   the    same  Numerous 
interest  in  one  cause  or  matter,  one  or  more  of  such  persons  may  jja^^^^^ije 
sue  or  be  sued,  or  may  be  authorized  by  the  Court  or  a  Judge  same  interest, 
to  defend  in  such  cause  or  matter,  on  behalf  or  for  the  benefit  of 

all  persons  so  interested"  (/).  If  an  order  made  in  such  an 
action  is  intended  to  bind  absent  parties  the  Court  will  make  a 
"  representation  order "  in  the  form  "  it  appearing  that  the 
residuary  legatees  (or  whatever  the  class  may  be)  are  numerous, 
and  that  A.  is  one  of  such  class,  order  that  A.  do  defend  in  the 
cause  (or  matter)  on  behalf  or  for  the  benefit  of  all  persons  so 
interested"  (/.•). 

Where  a  representation  order  is  required  the  writ  must  be  Claim  for  a 
indorsed  in  accordance  with    Ord.  III.  r.  4,  and  show  that  the  Qp^g^ . 
plaintiff   sues   or   the   defendant   is   sued   in   a   representative 
capacity  (/). 

"  If  either  party  wishes  to  deny  the  right  of  any  other  party 
to  claim  as  executor,  or  as  trustee,  whether  in  bankruptcy  or 
otherwise,  or  in  any  representative  or  other  alleged  capacity 
.     .     .     he  shall  deny  the  same  specifically  "  (^;?) . 


(/)  Ord.  XVI,  r.  40.  defendant  or  any  of  the  defendants 

(</)  Ord.  XVI.  r.  41.  is  sued,  in  a  rej)resentative   capa- 

(/i)  Ord.  XVI.  r.  40.  city,   the  indorsement  shall  show 

{%)  E.  S.  C.  Ord.  XVI.  r.  9.  ....  in  what  capacity  the  plain- 

(^*)  See  judgment  of  Ivay,  J.,  in  tiif  or  defendant  sues  oris  sued": 

May  V.  Newton,  34  C.  D.  347,  where  E.  S.  C.  Ord.  III.  r.  4.      See  forms 

the  whole  subject  is  very  fully  dis-  in  Appendix  A.  Part  III.  Sect.  VII. 

cussed.  to  E.  S.  0. 

(/)  "  If  the  plaintiff  s\ies.  or  the  (m)  E.  S.  C.  Ord.  XXI.  r.  5. 

W.E. — vol-.  II.  5  o 
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representative       3.  "  lu  any  case  in  whicli  the  right  of  an  heir-at-law  or  the 
of  a  class.        ^^^^^  ^^  j^.^  ^^,  ^  ^^^^^  ^l^^jj^  depend  upon  the  construction  which 

the  Court  or  a  Judge  may  put  upon  an  instrument,  and  it  shall 

not  be  known  or  shall  be  difficult  to  ascertain  who  is  or  are  such 

heir-at-law  or  next  of  kin  or  class,  and  the  Court  or  Judge  shall 

consider  that  in  order  to  save  expense,  or  for  some  other  reason, 

it  will  be  convenient   to   have   the   questions   of   construction 

determined  before  such  heir-at-law,  next  of  kin  or  class,  shall 

have  been  ascertained  by  means  of  inquiry,  or  otherwise,  the 

Court  or  a  Judge  may  appoint  some  one  or  more  persons  to 

represent    such    heir-at-law,   next    of    kin   or   class,    and   the 

judgment  of  the  Court  or  Judge  in  the  presence  of  such  persons 

shall  be  binding  upon  the  heir-at-law,  next  of  kin  or  class,  so 

represented  [n) . 

Trustees,  exe-       4.  "  Trustees,  executors,  and  administrators,  may  sue  and  be 

may'^sue  and     ^ued  on  behalf  of,  or  as  representing  the  property  or  estate  of 

be  sued  as        which  they  are  trustees  or  representatives,  without  joining  any 

estate.       °     of  the  persons  beneficially  interested  in  the  trust  or  estate,  and 

shall  be  considered  as  representing  such  persons ;  but  the  Court 

or  a  Judge  may,  at  any  stage  of  the  proceedings,  order  any  of 

such  persons  to  be  made  parties,  either  in  addition  to  or  in  lieu 

of  the  previously  existing  parties"  (o). 

It  is  obvious,  however,  that  where  the  trustees,  executors,  or 

administrators,  are  the  accounting  parties,  and  the  question  is 

one  of  accounts,  they  do  not  sufiiciently  represent  the  estate  to 

bind  absent  parties  {p). 

Costs  of  per-         In  the  case  of  Be  Danes  (q),  Kekewich,  J.,  held  that  he  had 

inffVn'deTa'     power  to  give  costs,  as  between  solicitor  and  client,  to  persons 

representation  not  actually  parties  to  the  proceedings,  but  only  there  by  virtue 
order 

of  a  representation  order  under  Ord.  XVI.  r.  32. 

A  residuary  legatee ;  a  next  of  kin ;  a  legatee  interested  in  a 
legacy  charged  upon  real  estate  ;  a  person  interested  in  the 
proceeds  of  real  estate  directed  to  be  sold ;  or  a  residuary 
devisee,  or  heir  ;  if  entitled  to  a  judgment  or  order  for  adminis- 
tration of  the  estate  of  a  deceased,  may  have  the  same  without 
serving  the  other  persons  interested  (r),  subject  to  the  right  of 


(7/)  R.   S.   C.  Ord.  XVT.  r.  32  ;       ton,  34  C.  D.  349. 
ante,  IK  loid.  (<?)  W.   N.    (1891),    p.    104;    64 

L.  T.  824. 
(o)  R.  S.  C.  Ord.  XVI.  r.  8.  ,  .  °    ,    ,„,-.         ...     „, 

^  '  (r)  Ord.  XVI.  rr.  S3 — 35;  ante, 

{j>)  Sco  Kuy,  J.,  in  31aij  y.  Nciv-      pji.  154C,  lu47. 
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the  Court  to  require  auj  other  to  be  made  a  party  (.s)  ;  but  it 
a]3pear8  that  an  order  made  in  such  case  will  not  be  binding  on 
other  beneficiaries  unless  they  are  served  with  it  under 
Ord.  XVI.  r.  40  {t),  or  a  representation  order  has  been  made  {u). 

Although  suits  in  equity  are  not  within  the  words  of  the  Defence: 
Statute  of  Limitations,  21  Jac.  I.  c.  16,  yet  they  are  within  LhnitationH, 
the  spirit  and  meaning  of  it ;  and,  therefore,  upon  all  legal 
demands,  the  Courts  of  Equity  are  hound  to  yield  obedience  to 
its  provisions  (.r)  ;  and  as  Courts  of  Equity  will  not  entertain 
stale  demands,  they  have  thought  proper  to  adopt  the  limit  of 
six  years  by  analogy  to  that  statute  (v/) . 

Subject  to  the  provisions  of  the  Trustee  Act,  1888,  the  Statute  Effect  of  a 
of  Limitations  (21  Jac.  I.  c.  16)  does  not  run  against  a  trust  (::).  creditors  or 
Accordingly,  a  trust  created  by  Will  upon  the  real  estate  for  beneficiarie?. 
the  payment  of  debts,  prevents  the  statute  from  running  against 
such   debts  as  were  not  barred  in  the   testator's   lifetime  {a) , 


(s)  Ord.  XVI.  r.  39;  ante, 
p.  1547. 

{t)  Ante,  p.  1547. 

(m)  See  May  v.  Newton,  supra. 

[x]  Hovenden  v.  Annesley,  2  Scho. 
&  Lef.  630,  631;  Foley  v.  Hill, 
1  Pliil.  Ch.  C.  399;  BirnUch  v. 
Garrkk,  L.  E.  5  Ch.  233,  240; 
Be  Greaves,  18  C.  D.  551,  554; 
Be  Bharpe,  [1892]  1  Ch.  154;  Be 
Bennett,  ibid. 

[y)  Be  Greaves,  supra.  In  Tatam 
V.  Williams,  3  Hare,  357,  a  bill  by 
surviving  partners  against  the 
executors  of  a  partner,  who  died 
thirteen  years  before  the  institution 
of  the  suit,  for  an  account  of  his 
partnership  dealings  and  transac- 
tions, charging  that  the  deceased 
j)artner  was  indebted  to  the  firm  at 
the  time  of  his  death,  was  dismi-ssed 
by  Wigram,  V.-C,  with  costs,  on 
the  ground  of  lapse  of  time.  Again, 
in  Baker  v.  Bead,  18  Beav.  398, 
where  a  bill  had  been  filed  after 
seventeen  years  to  set  aside  a 
purchase  of  the  testator's  estate 
by  his  executor  at  an  undervalue, 
Komilly,    M.    E.,    refused    relief, 


althoiigh  his  Honour  added  that  if 
the  transaction  had  been  fresh,  he 
should  have  set  it  aside  without  a 
moment's  hesitation.  See  further 
as  to  laches  and  lapse  of  time  being 
a  bar  in  equity,  Bortlock  v.  Gardner, 

1  Hare,  594 ;  Browne  v.  Cross,  14 
Beav.  105 ;  Sibbering  v.  Balcarras, 
3  De  G.  &  Sm.  735 ;  Wright  v. 
yanderpjlank,  2  K.  &  J.  1 ;  Aspland 
V.  Watte,  20  Beav.  474 ;  Mills  v. 
Drewitt,  20  Beav.  632 ;  Hartwell  v. 
Colvin,  16  Beav.  140 ;  Bullock  v. 
Downes,  9  H.  L.  0. 1 ;  Bochefoucauld 
v.  Boustead,  [1897]  1  Ch.  196,  210. 

(z)  Hollis's  Case,  2  Ventr.  345; 
Hargreaves  v.  Michell,  6  Madd.  326  ; 
Barker  v.  Martin,  5  Sim.  380; 
Wedderhurn  v.  Wedderburn,  2  Keen, 
722 ;    Dickenson   v.    Lord  Holland, 

2  Beav.  310;  Obee  v.  Bishop,  1  De 
G.  F.  &  J.  137;  Brittlebank  v. 
Goodwin,  L.  E.  5  Eq.  545  ;  Wood- 
house  V.  WoodJiouse,  L.  E.  8  Eq. 
514. 

(«)  Burke   v.    Jones,    2   V.   &   B. 
275;    Hughes   v.    Wynne,    1    Turn. 
&  E.  307  ;  Hargreaves  v.  Michell,  6 
Madd.  326. 
o2 
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tliougli  a  mere  charge  is  not  sufficient  for  this  purpose  {h). 
Such  a  trust  does  not,  however,  revive  a  debt  on  which  the 
statute  had  taken  effect  before  the  Will  came  into  operation, 
viz.,  before  the  testator's  death  (c).  But  a  trust  or  charge  by 
Will  upon  the  personal  estate  does  not  prevent  the  operation  of 
the  Statute  of  Limitations  :  For  the  law  vests  the  personal 
estate  of  the  deceased  in  his  executors  or  administrators,  as  a 
fund  for  the  payment  of  his  debts,  and  he  cannot,  by  his  Will, 
create  a  special  trust  for  that  purpose :  Consequently,  such  a 
trust  has  no  legal  operation  {d).  It  would  seem  that  the  same 
principle  would  now  apply  in  the  case  of  such  real  estate  of  a 
testator,  dying  since  the  Land  Transfer  Act,  1897  came  into 
operation,  as  becomes  vested,  under  sect.  1  of  that  Act,  in  his 
personal  representatives  as  if  it  were  a  chattel  real,  and  which 
under  sect.  2  (3)  becomes  liable  for  payment  of  his  debts  as  if  it 
were  personal  estate,  although  the  order  in  which  his  real  and 
personal  assets  are  applicable  towards  their  payment  is  not 
affected  by  the  Act(e).  Where  a  testator,  dying  before  the 
operation  of  the  last-mentioned  Act,  directed  his  debts  to  be 
paid  out  of  his  real  and  personal  estate,  and  afterwards  provided 
that,  if  his  personal  estate  should  fall  short  in  paying  his  debts, 
his  executors  should  have  power  to  enter  into  the  receipt  of  the 
rents  of  his  freehold,  until  the  same  should  be  wholly  paid  off ; 
it  was  held  that,  notwithstanding  the  personal  estate  was 
sufficient  for  payment  of  the  debts,  a  trust  had  been  created  for 
payment  of  the  debts  out  of  his  realty,  so  as  to  prevent  the 
operation  of  the  Statute  of  Limitations ;  and  that  the  real 
estate  remained  liable  to  pay  a  simple  contract  debt  which  had 
been  left  unpaid  after  distribution  of  the  residuary  personal 
estate  (/). 

[h]  Dickinson  v.  Teasdale,  1  D.  J.  255.     See    also    accord.    Freal-e  v. 

&   S.   52  ;    JacquH  v.    Jacquet,    27  Cranefeldt,  3  M.  &  Cr.  499  ;  Evans 

Beav.  332  ;   Cunningham  v.  Foot,  3  v.  Tweedy,  1  Beav.  55. 
App.  Cas.  974.  (e)  60   &   61   Vict.   c.    65 ;    ante, 

(c)  Burke  v.    Janes,    2  V.   <&   B.  p.  1275. 

275  ;     JIaryreaves    v.    Michell,    6  (/)  Crallan  \.  OuJton,  SBeeLV.l; 

Mudd.   326;   O'Connor  v.  Haslam,  Moore    v.   PetcheU,    22   Beav.    172. 

5  U.  li.  C.  1 70.  Where    executors    in    whom    the 

[d)  Scott  v.  Jones,  4  CI.  &  F.  legal  estate  is  vested  under  their 
382,  in  which  case  the  Ilouse  of  testator's  Will  are  selling  real 
Lords  affirmed  the  judgment  of  estate  charged  with  debts,  a  pur- 
Sir  John  Jjouch,  and  reversed  that  chaser  is  not  bound  or  entitled 
of  Lmd  Brougham,  1  Buhm.  &  M.  to  inquire  whether  debts  remain 


CL.  II.] 


Adinmistrator^  in  Equity. 
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By  the  Real  Property  Limitation  Act,  1874  (.c/),  s.  8,  it  is  Real  Property 
enacted  that  after  the  1st  January,  1879,  "  no  action  or  suit,  or  ^cT^'i's'?"^ 
other  proceeding  shall  be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment  (//),  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  any  land  or  rent  at  law  or  in 
equity,  or  any  legacy  (t),  but  within  twelve  years  next  after  a 


unpaid,  unless  twenty  years  have 
elapsed  from  the  testator's  decease, 
but  after  twenty  years  lie  should 
make  sucli  inquiry :  Sahin  v.  Heape, 
27  Beav.  533  ;  Re  Tanqneray- 
Willaume  and  Landau,  20  C.  D. 
465.  And  tlie  same  principle  would 
no  doubt  be  applicable  to  the  case  of 
executors  selling  under  the  powers 
of  the  Land  Transfer  Act,  1897. 
For  the  rule  as  to  leaseholds,  see 
Re  Whistler,  35  C.  D.  561 ;  Re  Venn 
and  Furze,  [189-1]  2  Ch.  101  ;  Re 
Verrell,  [1903]  1  Ch.  65.  And  see 
ante,  p.  702. 

(.9)  37  &  38  Vict.  c.  57. 

(//)  See  Watson  v.  Birch,  15  Sim. 
523.  This  section  applies  to  judg- 
ments generally,  and  is  not  re- 
stricted to  judgments  which  operate 
as  charges  on  land :  Hehhlethwaite 
V.  Peever,  [1892]  1  Q.  B.  124  ;  Jay 
V.  Johnstone,  [1893]  1  Q.  B.  25, 
affirmed  in  0.  A.  [1893]  1  Q.  B. 
189. 

(0  Sect.  40  of  the  statute  3  &  4 
Will.  IV.  c.  27,  which  corres- 
ponded to  the  above  provision  was 
held  to  apply  to  legacies  payable 
out  of  personal  estate  as  well  as  to 
legacies  charged  on  real  estate : 
Sheppard  v.  Duke,  9  Sim.  567 ; 
Bullock  V.  Bournes,  9  H.  L.  C.  1,  14. 
A  residue  bequeathed  by  Will  is 
clearly  within  the  statute :  Prior 
V.  Horniblow,  2  Y.  &  Coll.  200; 
Christian  v.  Devereux,  12  Sim.  264  ; 
Portlock  V.  Gardner,  1  Hare,  594, 
604 ;  Adams  v.  Barry,  2  Coll.  285, 
290,    293.     But  where  more  than 


twent}''  years  after  the  death  of  the 
testator,  the  representative  of-  one 
of  his  executors,  and  the  residuary 
legatee  under  his  Will,  filed  a  bill 
against  the  representative  of  the 
co-executor  to  recover  residuary 
assets  of  the  testator,  alleged  to 
have  been  possessed  by  the  co- 
executor;  it  was  held  that  the 
plaintiffs,  though  barred  by  the 
statute  as  to  assets  possessed  by 
the  executor  more  than  twenty 
years  before  the  filing  of  the  bill, 
were  not  so  barred  as  to  assets 
possessed  by  him  since  that  time : 
Adams  v.  Barry,  2  Coll.  290.  See 
also  Bright  v.  Larcher,  27  Beav. 
130 ;  4  De  G.  &  J.  608,  8.  C.  And 
see  also  Re  Johnson,  29  C.  D.  964. 
Where  the  right  to  sue  for  the 
legacy  as  such  was  barred  by  the 
statute,  but  the  executor,  who  had 
possessed  assets  to  pay  it,  died 
leaving  it  unpaid,  and  having 
charged  his  estate  with  his  debts, 
it  was  held  that  the  legacy  could 
not  be  claimed  under  the  charge  of 
debts:  Piggott  v.  Jefferson,  12  Sim. 
26. 

A  suit  to  recover  a  legacy  from 
an  executor  is  within  sect.  8  of 
the  Real  Property  Limitation  Act, 
1874,  unless  the  legacy  is  vested  in 
him  on  express  trusts.  A  mere 
constructive  trust  by  implication 
from  his  office  will  not  prevent 
the  statute  from  being  a  bar :  Re 
Davis,  [1891]  3  Ch.  119;  Re  Lacy, 
[1S99]  2  Ch.  149.  See  also  Re 
'Barker,  [1892]  2  Ch.  491.  And 
cf.,  ante,  p.  1610. 
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Mouey  or 
legacy- 
charged  upon 
land  I.T  rent. 
37  &  38  Vict. 
c.  57,  s.  10. 


30  &  37  Vict, 
c.  G6,  s.  25 
(2). 

Claims  by 
cestui  que 
trust 
trustee. 


present  right  to  receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  for  or  release  of  the  same, 
unless  in  the  meantime  some  part  of  the  principal  money,  or 
some  interest  thereon,  shall  have  been  paid,  or  some  acknow- 
ledgment (A-)  of  the  right  thereto  shall  have  been  given  in 
writing  signed  by  the  person  by  whom  the  same  shall  be  pay- 
able, or  his  agent,  to  the  person  entitled  thereto  or  his  agent ; 
and  in  such  case  no  such  action  or  suit  or  proceeding  shall  be 
brought  but  within  twelve  years  after  such  payment  or  acknow- 
ledgment, or  the  last  of  such  payments  or  acknowledgments,  if 
more  than  one  was  given  "  (/). 

By  sect.  10  of  the  Eeal  Property  Limitation  Act,  1874: 
"  After  the  commencement  of  this  Act  no  action,  suit,  or  other 
proceeding,  shall  be  brought  to  recover  any  sum  of  money  or 
legacy  charged  upon,  or  payable  out  of  any  land  or  rent,  at  law 
or  in  equity,  and  secured  by  an  express  trust  (m),  or  to  recover 
any  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money 
or  legacy  so  charged  or  payable,  and  so  secured,  or  any  damages 
in  respect  of  such  arrears,  except  within  the  time  within  which 
the  same  would  be  recoverable  if  there  were  not  any  such  trust." 
But  by  sect.  25  (2)  of  the  Judicature  Act,  1873  :  "No  claim 
of  a  cestui  que  trust  against  his  trustee  for  any  property  held  on 
an  express  trust,  or  in  respect  of  any  breach  of  such  trust,  shall 
be  held  to  be  barred  by  any  Statute  of  Limitations  "  (n). 

These  two  sections  seem  to  be  inconsistent ;  but  the  con- 
struction which  has  been  placed  upon  them  is,  that  the  first 
section  applies  as  between  the  land  charged  and  the  cestui  que 
trust,  whilst  the  second  one  applies  as  between  the  trustee  and 
cestui  que  trust  (o) . 


(/.•)  See  HoUand  v.  Ciarl;  1  Y.  & 
C.  C.  0.  151,  as  to  what  is  a  suffi- 
cient acknowledgment.  See  also 
Lord  St.  John  v.  Boughton,  9  Sim. 
219;  Tai/lor  v.  Holland,  [1902]  1 
K  B.  670. 

(/)  The  4()th  section  of  the  3  &  4 
Will.  IV.  c.  27,  did  not  extend 
to  the  case  of  intestacy,  but  the 
section  was  extended  to  intestacies 
by  sect.  13  of  the  2  5  &  24  Vict. 
c.  38.  By  a  strange  omission, 
sect.  8  of  the  37  &  38  Vict.  c.  u7, 
does  not  extend  to  intestacies,  the 


result  being  that  legatees  are  barred 
by  the  latter  Act  after  twelve  years, 
and  persons  claiming  under  an 
intestacy  will  still  only  be  barred 
by  the  23  &  24  Vict.  c.  38,  after 
twenty  years. 

(to)  Williams  v.  Williams,  [1900] 
1  Ch.  152. 

(n)  See  Ee  Davis,  [1891]  3  Ch.  119. 

(o)  See  Sutton  v.  Sidto7i,  22  C.  D. 
511  ;  Fearnside  v.  Flint,  22  C.  D. 
579;  llKr/Iics  V.  Coles,  27  C.  D. 
231  ;  Lcwin  on  Trusts,  10th  edit, 
pp.  1059—1079. 
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By  sect.  25  of  the  3  &  4  Will.  IV.  c.  27,  "  When  any  land  or  Claims  on  a 
rent  shall  he  vested  in  a  trustee  ujoon  any  express  trust,  the  ^^  rent. 
right   of  the  cestui  que  trust,  or  any  person  claiming  througli  '^'^^^^^^^•J^* 
him,  to  hring  a  suit  against  the  trustee,  or  any  person  claiming 
through  him,  to  recover  such  land  or  rent,  shall  he  deemed  to 
have  first  accrued,  according  to  the  meaning  of  the  Act,  at  and 
not  hefore  the  time  at  which  such  land  or  rent  shall  have  heen 
conveyed  to  a  purchaser  for  a  valuable  consideration,  and  shall 
then  he  deemed  to  have  accrued  only  as  against  such  purchaser 
and  any  person  claiming  through  him." 

The  benefit  of  this  section  is  extended  to  personal  estate  by 
virtue  of  sect.  25,  sub-s.  2,  of  the  Judicature  Act,  1873. 

By  sect.  42  of  the  3  &  4  Will.  IV.  c.  27,  "After  the  31st  3 &4 Will. IV. 
December,  1833,  no  arrears  of  rent  or  of  interest,  in  respect  of  '  '  "' 
any  sum  of  money  charged  upon  or  payable  out  of  any  land  or 
rent,  or  in  respeet  of  any  tegacij  (p),  or  any  damages  in  respect  of 
such  arrears  of  rent  or  interest,  shall  be  recovered  by  any  distress, 
action,  or  suit,  but  within  six  years  next  after  the  same  respec- 
tively shall  have  become  due,  or  next  after  an  acknowledg- 
ment (q)  of  the  same  in  writing  shall  have  been  given  to  the 
person  entitled  thereto,  or  his  agent,  signed  by  the  person  by 
whom  the  same  was  payable,  or  his  agent :  Provided  neverthe- 
less, that  where  any  prior  mortgagee  or  other  incumbrancer  shall 
have  been  in  possession  of  any  land,  or  in  the  receipt  of  the 
profits  thereof,  within  one  year  next  before  an  action  or  suit 
shall  be  brought  by  any  person  entitled  to  a  subsequent  mort- 
gage or  other  incumbrance  on  the  same  land,  the  person  entitled 
to  such  subsequent  mortgage  or  incumbrance  may  recover  in 
such  action  or  suit  the  arrears  of  interest  which  shall  have 
become  due  during  the  whole  time  that  such  prior  mortgagee  or 
incumbrancer  was  in  such  possession  or  receipt  as  aforesaid, 
although  such  time  may  have  exceeded  the  said  term  of  six 
years"  (/■). 

In  the  construction  of  the  last-mentioned  statute,  it  was  held.  Fund  severed 
that  an  action  to  make  an  executor  account  for  a  sum  of  money  Jg^ra^^ 
which  had  been  bequeathed  to  him  by  his  testator  upon  certain  estate. 


(p)  An  annuity  given  by  a  Will,  Jolins.  112. 

forming  no  cliarge  upon  land,  but  (,^)  gee  note  (/.•),  supra. 
being  personal  only,  is  not  within 

this  enactment :    Boch  v.  CaUeu,  6  ('0  See    Cunnimjhaui  v.   Foot,    3 

Hare,    531  ;     i?e    AshivtlVs     Will,  App.  Gas.  974. 
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trusts,  and  whicli  had  been  severed  by  the  executor  from  the 
testator's  personal  estate,  and  the  interest  of  whicli  had,  for 
a  time,  been  applied  upon  the  trusts  of  the  Will,  so  that  the 
fund  had  ceased  to  bear  the  character  of  a  legacy,  and  had 
assumed  that  of  a  trust  fund,  must  be  considered  not  as  a  suit 
for  a  legacy,  but  as  a  suit  to  compel  a  party  to  account  for  a 
breach  of  trust ;  and  therefore  that  it  was  not  within  the  terms 
of  the  Act:  And  in  Watson  v.  Saiil{s),  Wood,  V.-C,  observed, 
that  the  distinction  between  mere  charges  and  express  trusts 
pointed  out  by  Lord  Eldon  in  Xing  v.  Dcmson{t),  was  the 
foundation  upon  which  sect.  40  of  3  &  4  Will.  IV.  c.  27  (see 
now  sect.  8  of  Eeal  Property  Limitation  Act,  1874)  rested,  and 
that  the  provisions  of  that  section  were  never  intended  to  apply 
to  cases  of  express  trusts  (^O-  In  the  case  of  Re  Blachfonl  [x), 
Pearson,  J.,  allowed  legatees,  who  had  waited  for  payment  of 
their  legacies  until  a  reversionary  interest  had  fallen  in,  interest 
on  their  legacies  from  one  year  after  the  death  of  the  testatrix, 
such  interest  largely  exceeding  six  years'  arrears. 


(s)  1  Giff.  188,  196.  See  also 
Re  Timmis,  Nixon  v.  Smith,  [1902] 
1  Ch.  176. 

{t)  1  Yes.  &  B.  260. 

(h)  Phillipo     V.      Munnings,      2 
Mylne  &  Cr.  309.     See  also  accord. 
DinsdaU  v.  Budding,  1  Y.  &  C.  0.  C. 
265  ;     Commissioners   of  Charitable 
Donations  v.  Wijhrants,  2  Jones  &  L. 
182,  196,  per  Sugden,  C.  of  Ireland 
Jucqnet  v.  Jacquet,   27  Beav.  332 
S710W  V.    Booth,    2   Z.    &   J.   132 
Burrowes  v.  Core,  6  H.  L.  C.  907 
Diclcinsony.  Teasdale,  31  Beav.  511 
Broud   V.    Brovd,    32    Beav.    234 
Thomson  v.  Eastwood,  2  App.  Cas. 
216.     See  further  as  to  the  statute 
running  against  trusts :  Ravenscroft 
V.  Frisliy,  1  Coll.  16  ;   Lord  St.  John 
V.  Bongliton,  9  Sim.  219.     See  also 
Rddi  V.   C(illcn,G  IL'irc,  531,536; 
YoiiiKj  V.  Tiord    Waterjiark,  13  Sim. 
199,  204  ;    (Jonyh  v.   Bidl,  16  Sim. 
323;  Play  fair  v.  Cooper,  17  Beav. 
187  ;      Ijord     Broue/ham     v.    Lord 
William  I'oidett,  19  Beav.  119.  134  ; 


Dix  V.  Burford,  19  Beav.  409,  412 
See  likewise  Francis  v.  drover 
5  Hare,  39 ;  Hughes  v.  Williams 
3  Mac.  &  G.  683 ;  Hunter  v.  Nockolds 

1  Mac.  &  G.  640  ;    Cox  v.   Dolman 

2  De  G.  M.  &  G.  592;    Snow  v 
Booth,  2  K.  &  J.  132  ;  Davenport  v 
Stafford,     14     Beav.      319,      331 
Bullock   V.    Downes,  9  H.  L.  C.  1 
Smith    V.    Acton,    26    Beav.    210 
Lewis  V.  Duncomhe,  29  Beav.  175 
Romul    v.    Bell,    30     Beav.     121 
Tyson   v.    Jackson,    30  Beav.  384 
Hodgson  v.  Bibby,   32   Beav.  221 
Mason  v.  Broadbent,  33  Beav.  296 
Edmunds   v.   W^^vgh,  L.   E.   1  Eq 
418 ;     Gyles   v.    Gyles,    Cas.    temp 
Napier,  257  ;   Butler  v.  Carter,  L.  E 
5  Eq.  276.     A  trust  created  by  a 
testator  of  his  real  estate  for  pay- 
ment of  his  debts  does  not  remove 
from   a   creditor  the  consequences 
arising    from     his     negligence    or 
acquiescence,  whether  expressed  or 
implied :    Harcourt    v.    White,    ZS 
Beav.  303,  309. 

(x)  27  C.  D.  676. 
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■  In  Webster  V.  JFebsfer  {>/),  the  testator  died  in  1786,  but  the  Claims 
Will  was  not  proved  by  the  executor  till  1802:  Nevertheless,  executor  or 

on  a  bill  filed  by  the  creditor  against  the  executor  in  1803,  a  adininih^trator 
p    1       o  T  •     •       •  persuually. 

plea  of  the  Statute  of  Limitations  was  allowed,  because  the  bill 
alleged  that  the  defendant  had  possessed  himself  of  the  personal 
estate  previously  to  1792,  and  might,  therefore,  have  been  sued 
as  an  executor  de  son  tort. 

By  sect.  8  (1)  of  the  Trustee  Act,   1888  (s)   "In  any  action  Sect.  Sofihe 

■  1  T  •      L         1        L  ^    •     •         Trustee  Act, 

or  other  proceeding  against  a  trustee  or  any  person  claiming  isss. 
through  him,  except  where  the  claim  is  founded  on  any  fraud  or 
fraudulent  breach  of  trust  to  which  the  trustee  was  party  or 
privy,  or  is  to  recover  trust  property,  or  the  proceeds  thereof 
still  retained  by  the  trustee,  or  previously  received  by  the 
trustee  and  converted  to  his  use,  the  following  provisions  shall 
apply":— 

(a.)  "  All  rights  and  privileges  conferred  by  any  Statute  of  Tru.^tee  to 
Limitations  shall  be  enjoyed  in   the  like  manner  and  to  the  beuefit  of  any 
like  extent  as  they  would  have  been  enjoyed  in  such  action  or  Statute  of 
other  proceeding  if  the  trustee  or  person  claiming  through  him 
had  not  been  a  trustee  or  person  claiming  through  him  "  {a). 

(b.)  "  If  the  action  or  other  proceeding  is  brought  to  recover 
money  or  other  property,  and  is  one  to  which  no  existing  Statute 
of  Limitations  applies  {b),  the  trustee  or  person  claiming  through 
him  shall  be  entitled  to  the  benefit  of  and  be  at  liberty  to  plead 
the  lapse  of  time  as  a  bar  to  such  action  or  other  proceeding  in 
the  like  manner  and  to  the  like  extent  as  if  the  claim  had  been 
against  him  in  an  action  of  debt  for  money  had  and  received, 
but  so  nevertheless  that  the  statute  shall  run  against  a  married 
woman  entitled  in  possession  for  her  separate  use  whether  with 
or  without  a  restraint  upon  anticipation,  but  shall  not  begin  to 
run  against  any  beneficiary  unless  and  until  the  interest  of 
such  beneficiary  shall  be  an  interest  in  possession." 

(3)  "  This  section  .  .  .  shall  not  deprive  any  executor 
or  administrator  of  any  right  or  defence  to  which  he  is  entitled 
under  any  existing  Statute  of  Limitations." 

It  appears  to  be  now  settled,  that  if  time  has  once  begun  to  From  when 
run  against  a  debt  in  the  debtor's  lifetime,  it  does  not  after-  ^^^^  '^^'^^^ 


{y)  10  Ves.  93.  {h)  For    instances    of    this,    fcee 

,  ,   .,   ,  ,^^r-  .  ^e   Swain,    [1891]    3  Ch.   233;  He 

(z)  51  &  52  Vict.  c.  59.  m-        ■       \r-                 c.     -,,      nnnoi 

^  '  Itmmts,    Nixo7i  v.    Smith,    [1902] 

(a)  Ibid.  1  Ch.  176. 
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wards  cease  to  run  during  the  period  wliich  may  elapse  between 
his  death  and  the  time  at  which  a  personal  representative  is  con- 
stituted to  him :  The  rule  in  this  respect  appears  to  he  the  same 
in  equity  [c)  as  at  law  [d). 

In  cases  of  fraud,  or  mistake,  it  has  always  been  lield  by 
Courts  of  Equity  that  the  statute  runs  from  the  discovery; 
because  the  laches  of  the  plaintiff  commences  from  that  date  {e). 

Creditor's  I*  was  held  by  Sir  Anthony  Hart,  Y.-C,  in  Sterndale  v. 

claims.  Hanldnson  (,/'),  that  a  bill  which  had  been  filed  by  one  creditor 

on  behalf  of  himself  and  all  other  creditors,  prevented  the  Statute 
of  Limitations  (21  Jac.  I.)  from  being-  a  bar  to  the  claim  of 
another  creditor,  who  had  come  in  under  the  decree :  And  liis 
Honour  stated  that  he  entertained  no  doubt  that  every  creditor 
had,  after  the  filing  of  the  bill,  an  inchoate  interest  in  the  suit 
to  the  extent  of  its  being  considered  as  a  demand,  and  to 
prevent  his  debt  being  shut  out  because  the  plaintiff  had  not 
obtained  a  decree  within  the  six  years  {g).  But  in  the  case  of 
Re  Oreaves  (h),  Sir  George  Jessel,  M.  R.,  stated  that  creditors 
had  better  not  rely  upon  the  above  decision  in  the  future,  and 
pointed  out  that  the  decision  in  Sterndale  v.  Hanhnson  depended 
upon  a  variety  of  circumstances,  none  of  which  exist  at  the 
present  time  (/).  And  it  now  appears  to  be  settled  that  an 
action  for  administration  brought  by  one  creditor  (not  on  behalf 
of  himself  and  all  other  creditors)  does  not  save  the  claim  of 
another  creditor  which  was  barred  by  the  Statute  of  Limitations 
before  judgment  (/.). 


(c)  FreaJce  v.  Craiiefeldt,  3  Mylne  Richards,    28    Beav.    366 ;      Ante, 

&   Cr.    499;    Boatwrnjht   v.    Boat-  p.  214. 
ivright,  L.  E.  17  Eq.  71.  (y)  i  si^.  393. 

\  /  '  -P'  ■  ((/)   As  to  this  inclioate  interest 

(r)  Jirookshanlc  v.  Smith,  2  Y.  &  ■       '         ,     •   ■  -     -•  -• 

"*  /  ,    ,    .  m    an    administration   action,    see 

(AAi.lLiii..  b^ ;  Ecclesiastical  Commis-  m  tj  T\/r       ■  n     a    a-         m 

'  .  Tolliier   V.    Marriott,   4    bim.    19  ; 


siunera  v.  North  Eastern  Rail.  C 
4    C.  D.   845,   860.      An   executor 


Watson    V.    Birch,     15    Sim.    523  ; 

,     ,     ,.       ,„    ,  Franco    v.    Alvares,    3    Atk.    342. 

cannot     protect     nimself     by    the  -d   .  ,        r,    tt    ji      >-,,  n  -r\ 

c,,   .    ,        o  -T  ■    ■,   ,•         n  Jjut  see  co)itra.  Re  Jlartlcy,  34  (J.  D. 

hitututo  or  J  limitations  irom  pav-  <-,,^      ^  ^  l^ 

,    .       ,  1  ,   ,       „         ,  .       ;„  /42.  where,  however,  there  was  no 
niontoi  a  debt  duo  Irom  himseli  to  ^     -,    ■   ■  a_    ^-       -, 

,  .    ,    ,  ,       ,       in-  „     „  general  administration  decree, 

his  testator   by  delorniig  prooi  of 

tho  Will.     Tho  prohatc  will  be  con-  (^')  ^^  ^-  ^-  ^'^^• 

HJdored  to  have  relation  to  tho  tcs-  (0  Sec  also  Berrimjton  v.  Evans, 

tator'H  death,  and  tho  debt  will  bo  1    Y.    &    Coll.    434  ;     Tatham    y. 

treated  a.s  assets  in  tho  executor's  Williams,  3  Hare,  347. 

hands     at     that     timo :     Tiujle    v.  (/.)  Re  Oreaves,  18  0.  D.  551. 
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Another  creditor  will  not  be  permitted  in  a  creditor's  action 
to  set  up  the  Statute  of  Limitations  against  the  party  whose 
claim  is  the  foundation  of  the  judgment  (/). 

There  may  be  some  doubt  whether  the  writ  of  ne  exeat  reejno  Writ  of  ne 
(which  is  a  sort  of  mesne  process  until  final  judgment  to  appre-  '■'^"  ''^"'^' 
hend  a  person  and  so  prevent  him  from  leaving  the  realm,  unless 
he  has  given  security  for  the  amount  of  his  debt)  {ni)  has  not  in 
effect  been  abolished  by  the  Debtors  Act,  18G9  (>^),  but  as  the 
question  does  not  seem  to  have  been  finally  determined,  it  is 
thought  better  to  preserve  some  account  of  the  writ  and  its  use. 

The  writ  of  ne  exeat  regno  has  been  considered  in  the  nature 
of  equitable  bail  (o),  and  it  was  understood,  that  a  Coiu-t  of 
Equity  proceeded  in  respect  to  it,  by  analogy  to  the  proceedings 
at  law  in  cases  of  legal  bail  {p).  It  is  only  applicable  to  claims 
such  as  before  the  Judicature  Acts  could  have  been  brought 
forward  in  Chancery  {q) . 

It  has  been  said,  that  the  object  of  this  writ  is  to  obtain  Object  of 
security  from  a  person  intending  to  leave  the  country,  when  the 
other  party  has  not  a  legal  remedy,  and  cannot  hold  him  to 
bail  (>•).  But  it  was  settled,  that,  though  a  plaintiff,  swearing 
to  the  balance  of  an  account,  might  have  bail  at  law,  yet  the 
Court  of  Chancery  holding  a  concurrent  jurisdiction  upon  the 
head  of  account,  the  plaintiff  might  also  have  the  writ  of  ne 
exeat  reg)io :  And  when  a  creditor  files  a  bill  for  an  account  and 
administration  of  the  assets,  if  there  is  a  clear  affidavit  of  assets 
received,  the  Court  of  Chancery  will  grant  the  writ  (.s) . 

In  Moore  v.  Met/nell  {t),  Lord  Cowper  ordered  a  writ  of  ne  Writ  of 
exeat  regno  to  issue  against  a  married  woman,  the  administratrix 


■writ. 


exeat  ret/iio 
against  a 


(/)  Dau.  Ch.  Pr.  7tli  ecUt.  832.  stat.  32  &  33  Vict.  c.  62,  s.  6,  and 

{m)    Seton's      Judgments      and  R.    S.    C.    Ord.    LXIX.    for    the 

Orders,  6tli  edit.  516.  practice  under  that  section. 

{n)  32  &  33  Vict.  c.  62 ;    Drover  (q)  Drover  v.  Beyer,  13  C.  D.  242. 

V.  Beyer,  13  C.  D.  242  ;    Hands  v.  (r)  Swift  v.  Swift,  1   Ball  &  B. 

Hands,  43  L.  T.  750.  227. 

(o)  Haffey  v.  Haffey,  14  Ves.  261.  (s)    Jones   v.   Alephsin,    16    Ves. 

And  see  Solmj  v.  Sohey,  L.  E.  15  471.     But  a  residuary  legatee  can- 

Eq.  200.     For  forms  of  order,  see  not  have  a  writ  of  ne  exeat  regno 

Seton,    6th    edit.    515 — 517.      For  against  a  debtor  of  the  testator  on 

practice,  see  Dan.  Ch.  Pr.  7th  edit.  the  ground  that  he  colludes  with 

p.  1396  et  seq,  the  executor:    Graves  v.  Grijith,  1 

(jj)  FanneU  y.  Taylor,  I  Turn.  &  Jac.    &    Walk.    646;     Colverson   v. 

Euss.  103.     See  Jenkins  v.  FarJcin-  Bloomfield,  29  0.  D.  341. 

son,  2  M.  &  K.  5.     And  see  now  (0  1  Dick.  30. 
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mairied 
■woman. 


Attaeliment 
against  wife 
executrix. 


of  a  former  husband,  who  had  come  to  England  to  get  in  his 
property :  And  Lord  Macclesfield  afterwards  refused  to  dis- 
charge this  order  (?/).  And  upon  the  authority  of  this  case, 
Lord  Hardwicke,  in  Jeniiiujham  v.  Glaan  [x)^  where  a  wife  was 
executrix  of  a  former  husband,  and  her  second  husband  was 
gone  out  of  the  kingdom,  granted  the  writ  against  her  alone. 
Again,  in  Moore  v.  Hudson  {i/)  (July,  1821),  Sir  John  Leach,  V.-C, 
granted  writs  of  ne  exeat  regno  against  husband  and  wife,  execu- 
trix, the  plaintiff  undertaking  not  to  serve  more  than  one  of 
the  writs.  But  in  Pannell  v.  Ta;/lor  {z)  (February,  1823), 
Lord  Eldon,  after  great  consideration,  decided  that  a  writ  of  ne 
exeat  regno  against  a  feme  eovert  executrix  or  administratrix 
could  not  be  sustained.  A  married  woman  can,  however,  now  be 
arrested  under  the  provisions  of  sect.  4,  sub-sect.  3,  and  sect.  6 
of  the  Debtors  Act,  1869  (r/). 

In  Bunyan  v.  Mortimer  (A),  a  bill  was  filed  against  a  husband 
and  wife  in  respect  of  a  demand  against  the  wife  as  executrix  : 
The  husband,  who  was  a  bankrupt,  had  appeared  for  himself 
and  his  wife,  and  had  gone  abroad,  and  an  attachment  had 
issued  against  him  for  want  of  an  answer  :  And  it  was  held  by 
Sir  J.  Leach,  V.-C,  that  such  an  attachment  could  not  be 
granted  against  the  wife,  until  an  order  had  been  obtained  that 
she  should  answer  separately,  and  that  she  must  have  notice  of 
the  motion  for  that  order. 


(«)  3  Atk.  409,  410. 

(x)  3  Atk.  409  ;  8.  C.  nom. 
Ternegan  v.  Glass,  Ambl.  (32 ;  S.  C. 
nom.  Jerncgan  v.  Glass,  1  Dick. 
107. 

(//)  Madd.  &  G.  218. 

(2)  1  Turn.  &  Russ.  96. 

(a)  Ee  Turnhull,  [1900]  1  Cli.  180. 
It  appears,  from  the  decree  in 
Mdore  V.  Meyjiell,  that  the  feme 
covert  in  that  case  had  large  separate 
property,  and  had  executed  bonds, 
&c.  And  Lord  Eldon  observed 
thereupon  that  there  may  bo  a 
very  f^-oat  dilTeronco  between  the 
case  of  a  married  woman  who  has 
sepuruto  property  and  the  case  of  a 
married  woman  who  is  adminis- 
tratrix, and  us  administratrix  can 


have  no  separate  property  at  all : 
I'annell  v.  Taylor,  1  Turn.  &  Russ. 
96,  103.  See  also  ante,  p.  1569. 
In  Re  Turnhull,  [1900]  1  Ch.  180, 
Stirling,  J.,  decided  that  if  a 
married  woman  administratrix  fails 
to  comply  with  an  order  to  pay  into 
Court  a  sum  of  money  belonging  to 
the  estate  of  the  intestate,  and  shown 
by  her  account  of  the  intestate's 
personal  estate  to  be  in  her  posses- 
sion, the  Court  has  jurisdiction  to 
make  an  order  for  attachment 
against  her,  for  the  better  securing 
of  the  fund.  Secns,  however,  if 
the  object  is  to  comjiel  her  to  make 
good  a  loss  occasioned  by  her  de- 
vastavit. 
(/;)  Madd.  &  G.  278. 
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lu  general  an  order  of  ne  exeat  can   only  be  issued  for  an  Defendant 
equitable  debt  actually  payable.     It  can,  however,  apparently  op^g^  of  ne 
also  be  issued  for  the  balance  of  an  account  on  which  an  action  ^•'-■^"^• 
may  be  maintained,  and  for  arrears  of  alimony  decreed  (c) . 

The  application  is  made  ex  parte  on  affidavit  (r/). 

The   usual   practice   is   to  require   the  plaintiff   to  give  an  Practice  on 
undertaking    as   to   damages   and   to   accept   short   notice    of  foJ'a'^writ'of 

motion  (c).  nc  exeat. 

The  defendant  may  at  any  time  after  arrest  apply  to  the 
Court  or  a  Judge  to  rescind  or  vary  the  order  or  to  be  discharged 
from  custody,  or  for  such  relief  as  may  be  just  (/). 

Generally  speaking,  the  affidavit,  on  which  the  application  for  Affidavit  in 
a  )ie  exeat  reejno  is  grounded,  must  be  as  positive  as  to  the  equit-  appUcation. 
able  debt,  as  an  affidavit  of  a  legal  debt,  to  hold  to  bail  {rj)  :  but 
in  the  case  of  partners  and  executors,  information  and  belief  is 
held  sufficient  {li).  The  affidavit  ought  to  swear,  or  aver  to  the 
best  of  the  knowledge  and  belief  of  the  deponent,  that  assets 
have  come  to  the  hands  of  the  executor  or  administrator  (/) ;  and 
it  should  appear  distinctly  that  he  has  a  present  intention  to 
leave  the  country  (/.•). 

The  debt  in  respect  of  which  a  writ  of  ne  exeat  reejno  is  sought  Proof 
must   be   actually   due   and    payable   and   for   an   ascertained  ^^^^^^"• 
amount  (/).     The  evidence  of   the  debt  must  be  positive  and 
clear  {m) ,   as    also    the    defendant's    intention    to    leave    the 


(c)    Whitehouse    v.    Partridge,    3  on  interlocutory  applications,  must 

Sw.  365 ;  19  E.  E.  216,  218.  state  tlie   grounds  of   such  belief. 

{d)  E.  S.  C.   Ord.  LXIX.  r.   1.  See  the  rule  itself,  and  Be  J.  L. 

As    to    furnishing    copies    of    the  Youmj   Manufacturing    Co.,    [1900] 

affidavit    to    the    defendant,     see  2  Ch.  753. 

Ord.  LXVI.  r.  7  (j).  (/)  Anon.    2   Ves.    Sen.    489.     A 

(e)  Seton,  6th  edit.  517.  present    vested    interest,     though 

(/)  E.  S.  C.  Ord.  LXIX.  r.  1.  capable    of    being    divested,    is  a 

And  see,  as  to  discharging  the  writ,  sufficient    interest    to    support    a 

Dan.  Ch.  Pr.  7th  edit.  pp.   1403 —  writ  of  ne  exeat  regno  :  Hawkins  v. 

1405.  Howkins,  1  Dr.  &  Sm.  75,  78. 

((/)   Jackson    v.    Petrie,    10    Ves.  (k)  Barley  y.  Nicholson,  1  Dr.  & 

164;    Amsinck  y.  BarkJaij,   8  Ves.  W.  66;  Perry  y.  Dorset,  19  W.  E. 

597.  1048. 

{h)  Jackson    y.    Petrie,    10    Ves.  {I)  Colverson    y.    BJoomfield,    29 

164;  B!ro  y.  GuaUier,  3  Atk.  501.  C.    D.  341;    Ano7i.  5  N.  E.   358; 

An    affidavit    founded    on    infor-  Flack  y.  Holm,  1  J.  &  W.  405. 

mation   and    belief,    which,    under  {in)  Perry   y.   Dorset,   19  W.  E. 

Ord.  XXXVIII.  r.  3,  is  admissible  1048. 
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Before  time 
limited  for 
payment. 


Now  limited 
to  cases  fall- 
ing within 
sect.  G  of  the 
Debtors  Act, 
1869. 


Sect.  G  of 
Debtors  Act. 


country  {ii).  The  plaintiff  must  also  clearly  prove  tliat  ho 
will  be  materially  prejudiced  in  the  prosecution  of  his  claim 
by  the  defendant  leaving  the  kingdom  (o). 

If  the  Court  be  satisfied  that  the  defendant  is  going  abroad 
to  evade  payment,  it  can  make  an  order  of  ne  exeat,  although  an 
order  for  payment  has  been  made  but  the  time  for  payment  has 
not  arrived  (^j). 

In  Drover  y.  Beyer  {q),  Jessel,  M.  R.,  held  that  a  writ  of 
ne  exeat  regno  is  only  to  be  issued  in  those  cases  which  fall 
within  sect.  6  of  the  Debtors  Act,  1869.  The  case  went  to  the 
Court  of  Appeal,  and  that  Court  decided  the  appeal  on  another 
point,  and  do  not  appear  to  have  expressed  any  opinion  on 
Sir  George  Jessel's  view  of  sect.  6.  In  the  later  case  of  Hands 
V.  Hands  {r),  Jessel,  M.  R.,  followed  his  decision  in  Drover  v, 
£e//er. 

Sect.  6  of  the  Debtors  Act,  1869  (.s),  provides  as  follows : — 

"  After  the  commencement  of  this  Act  a  person  shall  not  be 
arrested  upon  mesne  process  in  any  action. 

"  Where  the  plaintiff  in  any  action  in  any  of  her  Majesty's 
Superior  Courts  of  Law  at  Westminster,  in  which,  if  brought 
before  the  commencement  of  this  Act,  the  defendant  would  have 
been  liable  to  arrest,  proves  at  any  time  before  final  judgment, 
by  evidence  on  oath  to  the  satisfaction  of  a  Judge  of  one  of 
those  Courts,  that  the  plaintiff  has  good  cause  of  action  against 
the  defendant  to  the  amount  of  fifty  pounds  or  upwards,  and 
that  there  is  probable  cause  for  believing  that  the  defendant  is 
about  to  quit  England  unless  he  be  apprehended,  and  that  the 
absence  of  the  defendant  from  England  will  materially  prejudice 
the  plaintiff  in  the  prosecution  of  his  action,  such  Judge  may  in 
the  prescribed  manner  order  such  defendant  to  be  arrested  and 
imprisoned  for  a  period  not  exceeding  six  months,  unless  and 
until  he  has  sooner  given  the  prescribed  security,  not  exceeding 
the  amount  claimed  in  the  action,  that  he  will  not  go  out  of 
England  without  the  leave  of  the  Court. 


{v)  Pen')/  V.  Dorset,  19  W.  E. 
1048. 

(o)  Drover  \.  Beyer,  l.'J  C.  D. 
242;  Vanzeller  y.  VanzclJcr,  loJur. 
11.0  ;  Boehmy.  Wooil,  T.  &  R.  332. 

( i>)  Sobei/  V.  Sot'hi/,  L.  R.  ir>  ]<](j. 
200 ;    ]\' InkhouHe  v.  J'(irtri(/(/p,  3  8w. 


3G5.  But  see  Colversoii  v.  Bloom- 
fuM,  29  C.  D.  341,  where  the  order 
was  not  served. 

((/)  13  C.  D.  243. 

(r)  43  L.  T.  7oO. 

(*)  32  &  33  Vict.  c.  62. 
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"  Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a 
penalty,  other  than  a  penalty  in  respect  of  any  contract,  it  shall 
not  be  necessary  to  prove  that  the  absence  of  the  defendant  from 
England  will  materially  prejudice  the  plaintiff  in  the  prosecu- 
tion of  his  action,  and  the  security  given  (instead  of  being  that 
the  defendant  will  not  go  out  of  England)  shall  be  to  the  effect 
that  any  sum  recovered  against  the  defendant  in  the  action  shall 
be  paid,  or  that  the  defendant  shall  be  rendered  to  j^risou." 

The  practice  under  sect.  6  of  the  Debtors  Act,  lb 69,  is  now  Practice 
regulated  by  Ord.  LXIX.  of  the  Eules  of  the  Supreme  Court,  ^'^^er  Debtors 
1883. 

The  exercise  of  the  power  of  arrest  under  the  section  is  dis- 
cretionary if).  Where  the  defendant  is  arrested  under  it,  he 
can  only  be  kept  in  prison  until  final  judgment  [ii). 

By  sect.  4  of  the  Debtors  Act  it  is  provided  that : —  Sect.  4, 

"  With  the  exceptions  hereinafter  mentioned,  no  person  shall,  i)  hf'/' f  t 
after  the  commencement  of  this  Act,  be  arrested  or  imprisoned 
for  making  default  in  payment  of  a  sum  of  money. 

"  There  shall  be  excepted  from  the  operation  of  the  above 
enactment     .... 

"  (8)  Default  by  a  trustee  or  person  acting  in  a  fiduciary 
capacity  and  ordered  to  pay  by  a  Court  of  Equity  any  sum  in 
his  possession  or  under  his  control."  (.r). 

In  an  action  against  an  executor  or  administrator,  other  than  Costs. 
an  action  for  administration  of  the  assets,  costs  are  in  the  dis- 
cretion of  the  Court  or  Judge  {ij) .  In  such  cases  the  liability  to  General  ruie. 
costs  will,  generally  speaking,  be  governed  by  the  ordinary  rule, 
which  throws  them  on  the  unsuccessful  party :  Accordingly,  if 
an  executor  or  administrator  is  sued  in  equity  by  a  creditor  for 
a  debt  of  the  deceased,  and  the  creditor  succeeds  in  establishing 
his  demand,  the  Court  will  direct  the  payment  of  the  amount 
due  to  the  creditor,  together  with  his  costs,  out  of  the  estate  (z), 
but  unless  the  estate  is  insufficient,  no  order  is  made  with  regard 
to  the  payment  of  the  costs  of  the  personal  representative,  it 
being  supposed  that  he  may  reimbiu-se  himself  out  of  the  assets ; 

{t)  Hasluclc  v.  Lehman,  6  Times  this  sub-section  will  be  found  dis- 

Eep.  435.  cussed,  ante,  p.  1618. 

(«)  Hume  V.  Druyff,  L.  E.  8  Ex.  ^^  ^  g_  (._  q^,^^_  ^-^^ 

214.  ^-^^ 

(x)  The  question  of  the  liability  (2)  Dan.  Ch.  Pr.  7th  edit.  998 ; 

of  an  executor  to  attachment  under  Lyse  v.  Kingdon,  1  Coll.  184. 
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Question  of 
allowance  of 
costs  to 
executor  out 
of  his  estate. 


Costs  in  an 
administra- 
tion suit : 


of  the  exe- 
cutor, &e., 
out  of  the_ 
fuud: 


cases  in  which 
the  executor, 
iSrc,  has  to 
pay  costs 
1  ersonally. 


SO  that  if  there  be  no  further  fund  out  of  which  he  may  reim- 
burse himself,  the  costs  must  come  out  of  his  own  pocket :  And 
even  if  it  should  appear,  upon  taking  the  accounts,  that  there  is 
no  such  fund,  still  the  Court  will  not  give  any  directions  with 
regard  to  his  costs  {a). 

The  question  whether  an  executor  or  administrator  who  sues 
or  defends,  and  is  unsuccessful,  is  to  be  repaid  his  costs  out  of 
his  estate,  is  totally  distinct  from  the  question  whether  he  is 
liable  to  the  other  party  to  the  action  or  not,  and  will  be  found 
dealt  with  later  on  in  this  chapter  (/>). 

But  where  a  suit  is  instituted,  either  by  creditors  or  resi- 
duary legatees,  for  a  general  administration  of  assets,  so  that 
the  whole  estate  of  the  deceased  is  necessarily  taken  from  the 
bands  of  the  personal  representative,  and  distributed  under  the 
direction  of  the  Court,  his  costs  of  suit,  as  between  solicitor  and 
client,  are,  generally  speaking,  provided  for;  and  even  where 
the  assets  are  insufficient  to  pay  the  creditors  of  the  deceased, 
these  costs,  and  any  other  costs,  charges,  and  expenses  properly 
incurred  by  him,  continue  the  fu'st  charge  on  the  estate  (c). 

The  above  is  the  general  rule,  but  it  is  governed  by  the 
circumstances  of  each  particular  case,  and  in  cases  marked  by 
fraud,  evasion,  or  neglect  of  duty,  the  Court  will  not  merely 
refuse  to  allow  the  executor  his  costs  out  of  the  assets,  but  will 
order  him  to  pay  the  costs  of  the  suit,  or  of  so  much  of  the  suit 
as  is  attributable  to  the  breach  of  duty  on  his  part  {<!)  ;  but 


(«)  Dan.  Ch.  Pr.  Tth  edit  998  ; 
Morgan  and  Wurtzburg  on  Costs, 
179. 

(6)  See  'pod,  p.  1670. 

(c)  Ti^iping  v.  Power,  1  Hare, 
405,  411  ;  Gaunt  \.  Taylor,  2  Hare, 
413;  Ante,  pp.  752,  753;  Jackson 
V.  Woolhij,  12  Sim.  12;  OttJey  v. 
(lilhjj,  8  Beav.  G02 ;  Tanner  v. 
Dancey,  9  Boav.  339  ;  Re  Griffith, 
[1904]  1  Ch.  807.  As  to  the 
priorilj'  of  the  executor's  costs  of 
an  administration  action  over  costs 
in  a  ])rol)ato  action,  see  Re  Maylieiu, 
5  ('.  I ).  590.  See  als(j  Re  Price, 
31  C.  1).  485.  As  to  tlio  priority  of 
the  executor's  costs  in  a  creditor's 
administration  action  whore  there 
is  no  personal  estate,  sen  lie  Pearce, 


56  L.  T.  228  ;  Hibernian  Bank  v. 
Lauder,  [1898]  1  I.  E.  262.  In  an 
administration  suit  by  a  mortgagee 
who  has  obtained  an  order  for  sale 
of  the  real  and  leasehold  estate, 
the  personal  representatives  are 
entitled,  if  the  assets  are  deficient, 
to  payment  of  their  costs,  charges, 
and  expenses,  in  priority  to  the 
plaintiff's  costs  of  the  sale :  Re 
Spensley's  Estate,  L.  E.  15  Eq.  16. 
But  see  Pinchard  v.  Fellows,  L.  E. 
17  Eq.  421. 

(d)  Ileighinyton  v.  Grant,  1 
rhil.  Ch.  C.  600;  Hide  y.  Hay- 
tvood,  2  Atk.  126  ;  Ilewett  v.  Foster, 
7  Boav.  348.  But  see  as  to  costs 
subsequent  to  decree,  Easton  v. 
I.andor,  W.  N.  (1892),  176.     In  Re 


Ch.  ii.J 
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mere  negligence  is  not  sufficient  to  deprive  an  executor  or  ad- 
ministrator of  his  costs  {e). 

Rule  1  of  Ord.  LXV.,  which  provides  that  the  costs  of  all  An  exerator's 
proceedings  in  the  Supreme  Court  are  in  the  discretion  of  the  trator's  costs 
Judge,  excepts  from  the  g-eneral  rule  the  case  of  an  executor  or  ^J^.^  °°* 

.    .  *^  .        .  .         discretionary. 

administrator  "  who  has  not  unreasonably  instituted  or  carried 
on  or  resisted  any  proceedings,"  and  provides  that  he  is  not  to 
be  deprived  "  of  any  right  to  costs  out  of  a  particular  estate  or 
fund  to  which  he  would  be  entitled  according  to  the  rules 
hitherto  acted  upon  in  the  Chancery  Division  (_/'). 

The  effect  of  the  rule  may  be  stated  to  be  that  an  executor  or 
trustee  is  entitled  to  his  costs  (including  costs,  charges,  and 
expenses)  in  any  action  to  administer  his  estate  unless  it  is 
established  that  he  is  guilty  of  such  misconduct  as  justifies  the 
Judge  in  depriving  him  of  them  {g). 

It  is,  of  course,  impossible  to  define  exactly  what  will  amount  Misconduct. 
to  such  misconduct ;    where  executors  first  withheld  accounts 
and  then  rendered  incorrect  ones  they  were  ordered  to  pay  the 
costs  of  the  action  {li) ,  and  mere  non-feasance  has  been  held  to 
amount  to  such  misconduct  as  in  Re  Weall  (/),  where  executors 


Skinner,  [1904]  1  Ch.  289,  where 
proceedings  for  administration  -were 
rendered  necessary  by  the  gross 
and  indefensible  neglect  of  trustees 
to  deliver  accounts,  the  defaulting 
trustees  were  ordered  to  pay  all  the 
costs,  including  the  costs  of  taking 
and  vouching  the  accounts.  Far- 
well,  J.,  at  p.  293,  says  :  "I  think 
that  the  view  expressed  by  Lord 
Langdale  in  Hewett  v.  Foster,  as 
explained  by  the  Court  of  Appeal 
in  Easton  v.  Laudor,  was  a  correct 
statement  of  the  law  applicable  at 
the  date  of  the  case  before  him. 
Under  the  old  practice,  inasmuch 
as  everyone  interested  in  the  estate 
had  a  right  to  have  the  accounts 
taken  in  Court,  the  order  for  an 
account  in  an  administration  action 
went  as  a  matter  of  course,  and  the 
costs  of  taking  it  came  as  a  general 
rule  out  of  the  estate.  But  that  is 
no  longer  the  case  now.  Since 
October  24th,  1883,  there  is  no 
"SV.E. VOL.  II. 


longer  any  such  general  right  to 
have  an  account  taken,  and  it  is  by 
no  means  a  matter  of  course  that 
the  costs  of  taking  the  account  are 
paid  out  of  the  estate."  See  also 
Fell  V.  Lutwidge,  Barnard,  Chanc. 
322  ;  Avery  v.  Osborne,  ibid.  352  ; 
Broivn  v.  How,  ibid.  358 ;  Vaughan 
V.  Thurston,  CoUes,  175 ;  Bennett 
V.  Attkins,  1  Y.  &  Coll.  247 ;  Baker 
V.  Carter,  ibid.  250 ;  Toner  v. 
Thompson,  7  Sim.  145  ;  Western  v. 
Chapman,  1  Coll.  181 ;  Tickner  v. 
Smith,  3  Sm.  &  G.  42;  Boynton  v. 
Richardson,  31  Beav.  340.  See  also 
Dan.  Ch.  Pr.  7th  edit.  pp.  991—997. 

(e)  Travers  v.  Toivnsend,  1  Moll. 
496.  See  hereon  Morgan  and 
Wiu'tzburg  on  Costs,  179. 

(/)  Ord.  LXV.  r.  1. 

{g)  Be  Love,  29  C.  D.  348.  See 
also  Re  Knighfs  Will,  26  C.  D.  82. 

(/«)  Re  RadcUffe,  50  L.  J.  Ch. 
317. 

(i)  42  C.  D.  674. 
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Executor 
bringing  a 
useless  action, 


Trustee 
entitled  to 
solicitor  and 
client  costs 
unless 
deprived  on 
account  of 
misconduct. 
Appeal  from 
an  order 
refusing  costs. 


Defaulting 
trustee  : 

one  of  two 
only  default- 
ing. 


allowed  their  solicitor  to  retain  and  pay  liimself  some  costs 
■whicli  the  Court  held  to  be  unnecessary,  and  other  costs  which 
should  have  been  charged  against  co)-pNs  hut  which  the  executors 
had  improperly  charged  against  income. 

In  the  case  of  He  Clabhurn  {k),  Bacon,  V.-C,  ordered  the 
plaintiff,  who  was  executor  and  trustee  of  the  Will,  to  person- 
ally pay  the  costs  of  an  administration  action  which  was  held  to 
be  unnecessary.  The  estate  in  that  case  was  a  very  small  one, 
and  the  defendant  beneficiaries  had  offered  to  concur  in  a  special 
case  to  settle  any  point  of  doubt  or  difficulty  arising  under  the 
WilL 

A  trustee  is,  in  an  administration  action,  always  entitled  to 
his  costs  as  between  solicitor  and  client,  unless  a  case  of  mis- 
conduct is  made  out  against  him  such  as  to  justify  the  Judge 
in  depriving  him  of  them  (/). 

An  order  refusing  a  trustee  his  costs  can  always  be  appealed 
from  (;;^),  as  he  can  only  be  deprived  of  them  on  the  ground  of 
misconduct,  and  the  question  of  misconduct  or  no  misconduct  is 
a  matter  on  which  an  aj)peal  lies  {n).  But  if  the  Judge  fairly 
exercises  his  discretion  as  to  the  costs  of  an  executor,  adminis- 
trator or  trustee,  no  appeal  will  lie  from  his  decision,  by  reason 
of  sect.  49  of  the  Judicature  Act,  1873.  If,  however,  the  Judge 
has  merely  applied  some  rule  which  in  fact  excluded  his  dis- 
cretion, an  appeal  will  lie  (o). 

It  is  a  clear  rule  that  no  costs  are  given  to  an  executor  or 
trustee  who  is  a  debtor  to  the  estate  until  his  debt  is  paid. 
If  one  of  two  executors  is  a  debtor  to  the  estate,  his  co-executor 
is  entitled  to  act  by  a  separate  solicitor,  and  if  he  does  so  he 
will  be  entitled  to  his  costs  ( j;) .  If  two  executors  employ  one 
solicitor,  and  one  of  the  two  executors  is  a  debtor  to  the  estate, 


(/c)  46  L.  T.  848.  As  to  an  un- 
ncccssaiy  action  by  a  legatee,  see 
lie  Cope,  W.  N.  (1885),  p.  154. 

{I)  Re  Love,  29  C.  D.  348.  See 
also  Re  Knujhfs  Will,  26  C.  D.  82. 
And  so  an  administrator,  oven 
tliough  the  action  has  been  caused 
by  a  claim  by  bim  for  certain  pay- 
ments disallfiwod  in  bis  accounts 
provided  the  claim  was  made  under 
an  bonfist  mistake  and  was  neither 
fraudulent     nor     monstrous  :     Re 


Jones,  [1897]  2  Ch.  190. 

(to)  Ann.  Pr.  1904,  p.  943,  where 
the  cases  will  be  found  conveniently 
cited. 

{n)  Re  Love,  supra.  See  also  Re 
Knighfs  Will,  supra. 

(o)  The  City  of  Manchester,  5 
P.  D.  221;  Beiv  v.  Betv,  [1899]  2^ 
Ch.  467,  disapproving;  Charles  v. 
Jo7ies,  33  C.  D.  SO,  on  this  point. 

(p)  Jessel,  M.  E.,  in  Smith  v. 
Dale,  18  C.  D.  at  518. 
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the  taxing-master  on  taxation  finds  what  is  the  fair  amount  of 
costs  to  he  attributed  to  the  executor  who  is  a  debtor  to  the 
estate.  This  amount  is  deducted  from  the  total  costs  of  the 
two,  and  the  balance  after  making  such  deduction  is  the  amount 
allowed  as  costs  of  the  other  executor  {q) . 

The  principle  seems  to  be  that  the  costs  due  to  the  executor,  Trinciple  on 
who  is  indebted  to  the  estate,  are  set  off  against  his  debt,  and  ^^^^J'^^^^f^^ 
the  proper  form  of  order  appears  to  be  to  order  payment  of  the  defaulting 

,,         „  i,j  1     p        i-\  1  ^        i.      trustee  are 

costs  due  to  him  from  the  estate,  and  for  the  order  also,  to  disallowed, 
provide  that  such  costs  are  not  to  be  paid  until  he  makes  good 
the  moneys  due  from  him  to  the  estate  (>•),  and  it  makes  no 
difference  for  this  purpose  whether  the  debt  arises  from  a  default 
of  the  executor  or  trustee,  or  is  simply  a  debt  due  from  him  to 
the  testator's  estate. 

If  an  executor  who  is  indebted  to  the  estate  becomes  bank-  Costs  of  a 

t  •         1        n        ^        ^  L  t.       X£   defaulting 

rupt,  his   costs   mciuTed   prior  to   the    bankruptcy  are  set  oil  executor  who 
against  the  debt(s).     The  costs  incurred  subsequently  to  the  ^^^'j,™^^ 
bankruptcy   stand   on   a   different   footing,   and    the   question 
whether  such  costs  will  be  paid  out  of  the  estate  seems  now 
to  depend  mainly  on  whether  the  debt  due  from  the  executor  or 
trustee  is  discharged  by  the  bankruptcy  or  not. 

There  are  conflicting  decisions  on  the  point,  one  decision  of  Conflicting 
Hall,  V.-C.  (0,  and  the  other  of  North,  J.  (^0-  decisions. 

Both  cases  arose  under  the  Bankruptcy  Act,  1869,  in  both 
cases  the  debt  due  from  the  defendant  was  a  debt  due  in  respect 
of  a  breach  of  trust,  and  by  sect.  49  of  the  Bankruptcy  Act, 
1869,  bankruptcy  was  not  a  discharge  from  a  debt  incurred  by 
breach  of  trust.  North,  J.,  held  that  as  the  debt  was  not  dis- 
charged the  executor  was  not  entitled  to  his  costs  incm-red  after 
the  bankruptcy  unless  he  paid  the  debt.  Hall,  V.-C,  followed 
an  earlier  case  of  Boivyerv.  Griffin  (,r),  which  North,  J.,  declined 
to  follow,  and  held  the  trustee  entitled  to  the  costs  subsequently 
to  the  bankruptcy  without  making  good  his  default,  it  seeming 
to  him  (as  his  Lordship  stated)  to  be  consistent  with  good  sense 
to  hold  that  any  person  who,  though  adjudicated  bankrupt,  was 

[(])  Smith  V.  DaJe,  18  C.  D.  516.  (s)  Simth    y.     Dale,    supra;    Be 

See  also  McEwan  v.   Cromh'e,   25  Basham,     supra;    Be     Vowhs,     32 

C.    D.    175.      The   earHer   case   of  C.  D.  243. 

Watson  V.  Bow,  L.  E.    18  Eq.  680,  {t)   Clare  v.  Clare,  21  C.  D.  865. 

seems  now  to  be  overruled.  (»)  Lewis    v.    TrasJ:,    21    C.    D. 

(r)  Lewis  v.  Trask,  21  C.  D.  862  ;  862. 

Be  Basham,  23  0.  D.  195.  («■)  L.  E.  9  Eq.  340. 
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retained  as  a  jDarty  to  an  action,  as  executor  or  trustee,  should 
be  paid  his  costs  {y) . 

In  the  case  of  Re  Basham  (s),  Chitty,  J.,  after  a  very  full 
consideration  of  the  authorities,  followed  the  decision  of  North,  J., 
and  both  the  last-named  Judge  and  Pearson,  J.,  acted  on  the 
same  rule  in  later  cases  {a) . 
Sect.  30  of  the  It  will  be  remembered  that  sect.  30  of  the  Bankruptcy  Act  of 
Act',^883?^  1883  is  more  favourable  to  the  bankrupt  than  sect.  49  of  the 
Bankruptcy  Act,  1869,  and  under  sect.  30  of  the  Bankruptcy 
Act,  1883,  a  banki-upt  executor,  administrator,  or  trustee,  only 
remains  liable  to  the  estate  for  debts  incurred  by  fraudulent 
breach  of  trust.  The  consequence  is,  that  where  his  debt  is  for 
a  fraudulent  breach  of  trust  he  will  get  no  costs  at  all ;  if  the 
debt  arise  on  any  other  ground,  he  will  get  his  costs  subsequently 
to  the  bankruptcy. 

Costs  due  to  a  trustee  who  has  become  bankrupt,  whether 

incurred  before  or  after  bankruptcy,  are  payable  to  the  trustee 

in  bankruj^tcy ;    unless  the  solicitor  of   the  trustee  obtains  a 

charging  order  in  his  favour  {h). 

Costs  some-  lu  moritorious  cases,  where  the  Court  has  derived  assistance 

a  defaultii"'-*°  ^^  taking  the  accounts  from  having  the  executor  represented  by 

trustee  on  "      solicitors  and  counsel  in  the  action,  it  will  sometimes  order  him 

assistance        ^^   have   costs  out  of   the  estate  notwithstanding   he  remains 

rendered.         a  debtor  to  the  estate  (c),  but  the  solicitor  for  the  defaulting 

executor    should,    before    incuning    costs,    point    out    to  the 

beneficiaries  that  the  executor  can  only  attend  and  assist  in  the 

procedings  if  his  costs  are  paid  out  of  the  estate,  and  obtain 

their  sanction  to  his  attending  on  those  terms  before  the  costs 

are  incurred. 

Trustee  A  trustee  who  has  not  been  guilty  of  dishonesty,  and  who 

hS^S^uXt"^    has   made  good   to  the   estate   the  deficiency  arising   from  an 
right  to  costs,  improper  investment  made  by  him,  will  not  be  ordered  to  pay 
costs  [d). 

Exocutors'  Whore  tlie  estate  is  insufficient  for  payment  of  costs  executors 

vrLlliy^^rto    ^^^  trustees  are  entitled  to  payment  of  their  costs,  charges,  and 


CO.^tH. 


{y}  2J  C-  f^-  !^/;J-  (c)  Seo  remarks  of  Chitty,  J.,  in 

(a)  McKwan  v.  Cromlie,  25  C.  D.  ^<-'  ^ushnm,  supra. 

115;  J{e  Vowles,  32  C.I).  2^3.  , ,.    ,.        ,         ^  „.        -.    t     t 

[l]  Bakery.  Ahbott,-W.-N.  {1891),  ^'^^  ^'''"''^'  ^-  ^''"'"^'  ^'^  ^-  •^• 

38.  Ph.  743. 
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expenses,  in  priority  to  all  other  parties  to  an  administration)   ! 
action  {e). 

The  executor  or  administrator  of  a  defaulting  trustee,  who  Executor  of  a 
accounts  fairly  for  the  assets  come  to  his  hands,  is  entitled  to  tmstee^"^ 
deduct  his  costs  of  the  action  out  of  the  assets  of  his  testator  or 
intestate,  even  although  they  may  be  insufficient  to  repair  the 
breach  of  trust  (/). 

In  the  case  of  Re  Griffiths  ((/),  an  action  was  brought  against 
the  executor  of  a  deceased  executor  for  the  administration  of-  the 
estate  of  the  original  testator.  The  defendant  properly  accounted 
for  all  assets  which  had  come  to  his  hands.  A  balance  was  found 
due  from  the  estate  of  the  original  executor  to  the  estate  of  the 
original  testator,  which  balance  the  estate  of  the  original 
executor  was  insufficient  to  pay.  Cotton,  L.  J.,  said  that  the 
strict  order  would  be  to  allow  the  defendant  out  of  the  estate  of 
the  original  testator  all  the  costs  incurred  solely  with  reference 
to  the  original  testator's  estate,  but  as  to  the  costs  incurred  by 
the  defendant  solely  as  representative  of  his  own  testator,  the 
defaulting  executor,  he  ought  to  be  allowed  them  solely  out  of 
the  estate  of  the  defaulting  executor.  Fry,  L.  J.,  in  the  same 
case,  pointed  out  that  there  was  a  third  class  of  costs,  coming 
under  neither  of  the  above  heads,  and  they  ought  to  be  divided 
between  the  two  funds  {h). 

The  following  payments  have  been  held  to  be  included  in  Payments 

,1  1  j_       c  T  1  1      •        allowed  as 

costs,  charges,  and  expenses :  costs  or  proceedmgs  by  an  admm-  costs,  charges 
istrator  against  a  defaulting  solicitor,  taken  bo)m  fide  for  the  and  expenses. 
benefit  of  the  estate  {i),  the  costs  of  an  action  jsroperly  defended 
by  a  trustee  (/.•),  costs  of  a  sale  rightly  made  by  trustees  under  a 
power  (/),  costs  of  former  trustees  paid  to  the  executor  of  the 
survivor  in  consideration  of  his  transferring  the  trust  pro- 
perty {in). 

It  was  held  by  Jessel,  M.  E.,  in  lie  ChcnneU  {a),  that  an  Order  giving 

"costs, 

(e)  Dodds  v.  Take,  25  C.  D.  617  ;  L.  J.  Ch.  249 ;  ^e  Kitto,  28  W.  E. 

Wdenhall  v.  Dennis,  33  Beav.  285;  411. 

Henderson  y.  Dodds,  L.  E.   2  Eq.  (/)  Be  Davis,  57  L.  T.  755. 

532.  (^•)   WaUers  v.  Woodhridge,  7  CD. 

(/)  Haldenhy     v.     Spofforth,     9  504;    Re  Lleiuellin,   37  0.  D.  317, 

Beav.   195;  Home  v.  Shepherd,    3  327. 
Jur.  N.  S.  806.  {I)  Re  Hansel,  54  L.  J.  Ch.  883. 

(gr)  26  C.  D.  465.  \m)  Harvey  v.  OUiver,  57  L.  T. 

{h)  See  also  Lyse  v.  Kingdon,  1  239. 
Coll.  184,  189;  Palmer  v.  Jones.  43  (n)  8  C.  D.  492. 
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charges,  and 
expenses." 


"Modera- 
tion" of  bill 
of  costs. 


Costs  of  a 
solicitor- 
trustee. 


Duty  of  a 
solicitor 
inserting  a 
power  in  a 
"Will  autho- 
rizing Lim  to 
charge. 
Effect  of  the 
solicitor 


order  giving  trustees  their  costs,  charges,  and  expenses,  gives 
them  something  more  than  their  costs  of  the  action,  and  there- 
fore entitles  them  to  appeal  as  to  costs  only.  In  Cliarteii  v. 
Jones  (o),  however,  a  different  view  was  taken  by  Cotton,  L.  J., 
and  it  was  held  by  the  Court  of  Appeal  in  Bew  v.  Bew  (p),  that 
the  view  of  Cotton,  L.  J.,  was  the  right  one. 

A  trustee  in  passing  his  accounts  is  not  allowed  without 
question  sums  paid  by  him  to  his  solicitor  for  costs ;  and  the 
bill,  although  not  submitted  to  a  regular  taxation,  can  be 
submitted  to  the  taxing-master  to  be  "moderated,"  i.e.,  for  the 
taxing-master  to  disallow  such  items  as  are  irregular  and 
excessive  (q). 

A  solicitor-trustee  is  only  entitled  to  charge  his  costs  and 
expenses  out  of  pocket  found  by  the  taxing-master  to  have  been 
properly  incm-red  (r),  unless  he  is  specially  authorized  by  the 
instrument  creating  the  trust  to  make  further  charges  (.s'),  and 
although  he  be  empowered  to  charge  professional  charges  he  is 
not  entitled  to  charge  for  services  which  are  not  strictly  pro- 
fessional, and  not  for  matters  which  an  executor  ought  to  do 
without  the  intervention  of  a  solicitor,  such  as  for  attendances  to 
pay  premiums  on  policies,  attendances  at  the  bank  to  make 
transfers,  attendances  on  proctors,  auctioneers,  legatees,  and 
creditors  (;') ;  but  where  an  executor  was  authorized  to  make  the 
usual  professional  or  other  proper  and  reasonable  charges  he 
was  held  entitled  to  charge  for  business  not  strictly  of  a  pro- 
fessional nature  transacted  by  him  in  relation  to  the  trust 
estate  {/().  A  solicitor  should  not  in  a  Will  appointing  him 
executor  or  trustee  insert  any  authority  to  himself  to  charge  for 
business  not  strictly  professional,  unless  the  testator  has 
expressly  instructed  him  to  insert  such  a  power  {.r). 

A   power   authorizing  a  solicitor- trustee  to  charge  for  pro- 


(o)  33  C.  D.  80,  81—82. 

{p)  [1899J  2Ch.  467,  472. 

(7)  Johnson  v.  Telford,  3  Russ. 
■177  ;  Alha  V.  Jarri>i,  L.  11.  4  Cli. 
GIG;  Aylcujhrd  v.  I'vuldt,  (hi  L.  T. 
.01!) ;  Jic  Park,  41  C.  D.  32G  ;  a,dr, 
p.  1.0O8. 

(r)  llulnnson  v.  Fdt,  2  Lead.  Cas. 
Eq.  214,  eth  edit. 

(«)  Rp,  ^hcnriDooil ,  2  Boav.  338; 


Moore  v.  Froivd,  3  M.  &  Cr.  45 ; 
Re  Wyche,  11  Beav.  209. 

(0  Harhin  v.  Durhy,  28  Beav. 
325. 

(»)  /iV  Ames,  25  C.  D.  72.  But 
see  Re  Vhapph,  27  0.  D.  584.  And 
cf.  Re  Fish,  [1893]  2  Ch.  413; 
ChirJcson  v.  Rohinson,  [1900]  2  Ch. 
722. 

{x)  Kay,  J.,  in  Re  Chappie,  27 
C.  D.  587. 
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fessional  services  is  inoperative  if  the  solicitor  himself  attests  the  attestiug  the 

WilKy). 

A  solicitor  who  is  the  sole  executor  and  trustee  of  a  Will  is 
not  entitled  to  his  profit  costs  of  acting  as  solicitor  to  the  estate 
if  it  turns  out  to  he  insolvent,  even  though  the  Will  contains  a 
clause  authorizing  him  to  charge  for  work  done  as  such 
solicitor  (z). 

A  solicitor-trustee  who  acts  as  solicitor  for  other  parties  in  an  A  solicitor- 
action  wdll  be  allowed  his  costs,  and  this  none  the  less  that. he  fo"'"ot^er  ^"^ 
acts  for  himself  as  well,  unless  and  except  so  far  as  the  costs  are  partiefs  to  the 
increased  by  acting  for  himself  as  well  as  the  others  [a)  ;  hut 
this  does  not  apply  to  his  costs  in  the  administration  of  the 
trusts  outside  a  suit,  the  general  principle  that  a  trustee  is  not 
permitted  to  profit  by  his  trust,  or  to  place  himself  in  a  situation 
in  which  he  may  be  tempted  to  deal  with  his  trust  with  a  view 
to  his  own  profit,  being  held  to  apply  to  the  latter  case  and  not 
to  the  former  {h).     It  is  difficult  to  see  the  distinction  between 
the  two  cases,  and  Chitty,  J.,  and  the  Court  of   Appeal,  in 
following  ((?)  Cradock  v.  Piper  (d),  seem  to  have  considered  that 
the  exception  to  the  general  rule  made  by  Cradocli  v.  F/per  had 
been  too  long  established  to  be  disturbed  (e). 

After  the  costs  of  the  executor  or  administrator  are  satisfied,  of  the  plaiu- 
the  next  claim  on  the  fund  arising  from  the  personal  estate  is  ^'^Jq'^  q^^^.  ^f 
that  of  the  plaintiff  in  the  suit  for  his  costs  incurred  in  it  (/').      the  fund. 

One  consequence  of  this  right  of  the  plaintiff  to  his  costs  of 
the  suit  appears  to  be,  that  if  the  executor  or  administrator, 
after  the  decree,  makes  payment  of  a  debt  with  a  view  to  be 
reimbm-sed  out  of  the  fund  in  Court,  his  right  to  be  so  reim- 
bursed must  be  postponed  to  the  payment  of  the  plaintiff's 
costs  :  that  is,  he  must  run  the  risk  of  the  fund  not  being  suffi- 
cient to  pay  the  costs  and  also  to  reimburse  him  (r/).  Again,  if 
the  suit  has  been  properly  instituted  and  there  are  either  assets 
iu  Court  or  outstanding  assets  to  be  administered,  it  seems  to 


{y)  Be  Barber,  31  C.  D.  6G5 ;  34  (c)  In  lie  Barber,  supra,  and  He 

C.  D.  77  ;  Re  PooJey,  40  CD.  1.  CorselUs,  supra. 

(z)  Re  White,  [1898]  2  Cli.  217.  ('/)  1  M.  &  G.  664. 

(a)  Gradoch  v.  Piper,  1  M.  &  G.  (e)  As  to  a  solicitor-trustee  em- 

664;  Re  Barber,  34  C.  D.  77.     But  ploying  Hs   partner,  see   Clack  v. 

see  Re  CorselUs,  34  C.  D.  67o ;  cf.  Carluii,  30  L.  J.  Ch.  639. 
Vipont  V.  Butler,  W.  N.  (1893),  64.  (/)  Hearn  v.  Wells,  1  Coll.  323. 

(6)  Lincoln  v.  Windsor,  9  Hare,  [g)  Jackson  v.   Woollci/,   12  Sim. 

158;  Re  Barber,  supra.  16,  17. 
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have  been  held  that  the  plaintiff's  costs  of  suit  must  be  paid  out 
of  those  assets,  whatever  may  be  the  hardship  on  the  executor 
or  administrator  as  to  his  demand  on  them  in  respect  of  having, 
before  suit,  paid  other  creditors  of  the  estate  with  his  own 
money  {h) . 

But  the  personal  representative's  right  of  retainer  for  his  own 
debt  will  prevail,  as  there  has  already  been  occasion  to  show  (i), 
against  the  plaintiff's  right  to  his  costs. 

The  costs  of  a  person  (beneficiary  or  creditor)  bringing  pro- 
ceedings against  an  executor  or  administrator  are  now  always  in 
the  discretion  of  the  Court  (Z'),  and  an  order  refusing  a  bene- 
ficiary or  creditor  plaintiff  his  costs  in  an  administration  action, 
or  making  him  pay  costs,  is  an  order  within  the  discretion  of 
the  Judge,  under  Ord.  LXV.  r.  1,  and  cannot  be  appealed 
from  (/). 

Prior  to  the  Rules  of  1883,  the  rule  was  that  a  residuary 
legatee  filing  a  bill  for  administration  had  a  right  to  have  his 
costs  out  of  the  estate,  unless  that  right  was  displaced  by  some 
si^ecial  ground  for  depriving  him  of  them  (ni). 

Hostile  actions  against  executors  or  trustees,  for  instance, 
an  action  seeking  to  charge  them  with  costs  on  the  ground  of 
misconduct  {ii),  did  not  come  under  the  old  rule. 

Where  a  beneficiary  has  mortgaged  his  legacy  or  share  one 
set  of  costs  only  is  allowed  to  him  and  his  incumbrancer 
attending  the  proceedings,  that  set  of  costs  is  payable  to  the 
incumbrancer  so  far  as  may  be  necessary  to  satisfy  the  incum- 
brancer's costs  of  action,  and  after  such  payment  the  balance  of 
costs  is  payable  to  the  plaintiff  (o). 

A  creditor  bringing  an  administration  action  is  entitled  to 
solicitor  and  client  costs  if  the  estate  proves  insufficient  for 
payment  of  the  debts  (p),  at  any  rate  where  he  sues  on  behalf 
of  himself  and  the  other  creditors  of  the  deceased  {q),  the  reason 
given  being  that  it  would   be  unreasonable   that  the  general 


{h)  liearn  v.   Wells,  1   Coll.  323, 
332,  333. 

(?)  Ante,  p.  785  et  scg. 

(A-)  Sco  R.  S.  C.  1883,  Ord.  LXV. 
r.  1. 

(/)  Ite  MvCh'lhm,  29  C.  D.  495. 
(m)   Fdi-roiii  V.  Austin,  18  0.  IJ. 
58. 


{n)  Williams  v.  Jones,  34  C.  D. 
120. 

(o)  For  form  of  order,  see  order 
in  Thomson  v.  Wingrove,  Seton, 
vol.  ii.  p.  1497,  6th  edit.  See  also 
Jle  Goss,  W.  N.  (1884),  p.  192. 

(p)  'J'ltortias  V.  Jones,  1  Dr.  & 
Sm.  134. 

((/)  As  to  this,  see  ante,  p.  1G41. 
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body  of  creditors  should  take  advantage  of  the  exertions  of 
the  particular  creditor  through  whose  instrumentality  the  fund 
has  been  recovered  without  paying  him  all  his  costs  (r) ; 
and  this  rule  applies  equally  to  a  creditor  who  obtains  con- 
duct of  an  action  originally  commenced  by  a  legatee  or 
next  of  kin  (s) . 

A  plaintiff  in  a  legatee's  administration  action  is  entitled  to  Legatee 
costs  as  between  solicitor  and  client  only  where  the  estate  is 
sufficient  to  pay  debts  but  insufficient  to  pay  legacies  in  full  (()  ; 
and  it  makes  no  difference  that  there  has  been  a  contest  between 
the  plaintiff  and  another  legatee  as  to  the  proper  mode  of 
dividing  the  fund  [u). 

The  principle  that  a  creditor  plaintiff  against  an  insolvent 
estate  is  entitled  to  his  costs  as  between  solicitor  and  client  was 
extended  by  Kay,  J.  [x),  to  the  case  of  a  separate  creditor  suing 
on  behalf  of  himself  and  all  the  other  creditors  of  the  testator, 
the  testator  being  one  of  a  firm  of  traders.  The  testator's 
private  estate  was  solvent,  and  the  separate  creditors  were  paid 
in  full,  but  the  estate  of  the  firm  was  insolvent. 

In  the  case  of  Re  Watson  (//) ,  a  residuary  legatee  who  brought 
an  action  to  establish  his  identity  was  allowed  costs  out  of  the 
estate. 

It   was   an   established   rule   that  creditors  were  not  to   be  Of  creditors 
allowed  any  of  the  costs  which   they  were   put  to,    either  in  under^he 
the  first  instance,  or  in  any  stage  of  the  proof  of  their  claims  decree : 
before  the  Master  under  the  decree  (;:).     But  now  by  Ord.  LV. 
r.  58,  of  the  Rules  of  the  Supreme  Court,  1883,  it  is  provided, 
that  "  a  creditor  who  has  come  in  and  established  his  debt  in 
the  Judges'  Chambers  under  any  judgment  or  order  shall  be 
entitled  to  the  costs  of  so  establishing  his  debt,  and  the  sum  to 


(r)  Jessel,  M.  E.,  in  Me  Richard-  (y)  53  L.  J.  Ch.  305. 

son,   14  C.  D.  611,  612.      See  also  (z)  Nor  was  a   creditor  entitled 

th.e    reason   given  by  Kindersley,  to  costs  whose  debts  bad  been  dis- 

V.-C,  in  Thomas  v.  Jones,  supra.  allowed  by  the  Master,  and  allowed 

(s)  Re  Richardson,  supra.  by  the  Court  on  petition  :   Wafkins 

(t)  Re  Hervey,  26  C.  D.  179.  v.  Maule,  Jacob,   105.     But  if  his 

{u)  Re    Wilhins,    27    C.    D.    703.  proof  was  beneficial  to  the  estate, 

See  also  Henderson  v.  Dodds,  L.  E.  as  where  he  saved  by  it  the  ex2)enso 

2  Eq.  532,  where  the  action  was  to  of  a  suit,  and  there  were  extraor- 

administer  the  realty,  there  being  dinary  costs,  the  Court  would  give 

no  personalty.  them  on  petition :  Harvey  v.  Harvey, 

{x)  Re  McRea,  32  C.  D.  613.  6  Madd.  91. 
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be  allowed  for  such  costs  sball  be  fixed  by  tlie  Judge,  unless  he 

shall  think  fit  to  du-ect  the  taxation  thereof  :  and  the  amount  of 

such  costs,  or  the  sum  allowed  in  respect  thereof,  shall  be  added 

to  the  debt  so  established"  (r/).     Wliere  the  creditor  fails  to 

establish  his  debt,  he  may  be  ordered  to  pay  the  costs  of  the 

inquiry  consequent  upon  his  claim,  thougli  he  is  not  a  party  to 

the  action  {h). 

The  question  out  of  what  particular  fund  costs  are  to  be  paid 

scarcely  comes  within  the  scope  of  this  Work,  but  it  will  perhaps 

be  well  to  refer  to  the  general  principles  governing  the  subject. 

■Whether  the        Where  next  of  kin,  or  other  persons  claiming  as  a  class  under 

pSdout  of  ^^  the  Will,  succeed  in  establishing  their  title,  their  costs,  as  above 

the  particular  defined,  incurred  in  so  doing,  are  paid  out  of  the  general  estate 

the  general      before  any  apportionment  of  it  takes  place  {c) .     So  where  a 

estate.  legacy  is  claimed,  in  an  administration  suit,  by  two   legatees 

adversely  to  each  other,  the  costs  must  be  borne  by  the  testator's 

estate  (inasmuch  as  the  question  arises  on  his  Will)  and  not  by 

the  legacy  (rf).     But  where    a   residuary    estate   was   divisible 

amongst  several  persons,  and  an  account  was  made  up,  and  the 

adults  received  their  shares :  and  the  infants  filed  a  bill  for  an 

account  against  the  executors  and  the  other  residuary  legatees, 

who,    being    satisfied,    deprecated    the    proceedings,    and    the 

accounts  turned  out  to  be  substantially  correct ;  it  was  held, 

that  the  costs  of  the  suit  were  payable  out  of  the  plaintiff's 

A  legacy         share  alone  ie) .     The  rule  has  been  laid  down  to  be,  that  if  the 

d  t  .    .  . 

the^rest oi^e  ©xecutors,  admitting  a  legacy  to  be  payable,  sever  it  from  the 

estate.  estate,  and  a  dispute  arises  between  the  persons  or  some  of 

the  persons  to  whom  the  legacy  belongs,  and  the  Court  has  to 

(a)  Usually  a  6um  is  named  for  summons  must   be  taken    out  to 

costs  of  proof  at  tlie  time  tlie  debt  obtain  payment :  Dan.  Ch..  Pr.  7th. 

is  allowed:    Ann.  Pr.  1904,  p.  800.  edit.    843;    and  Dan.   Cb.  Forms, 

The  costs  to  be  allowed  to  a  creditor  No.  11S6. 

for     provinj?     bis     debt    wben    it  /  \   c«7    «/        n  ri         j?      i 

^  °  .(c)  Shuttleworth    v.    Uoimrth,    1 

amounts  to  20/.  or  upwards  are  m       , , ,    „  p,     noo 

general  21.  28.,   and  wbere  below 

that  amount,  a  smaller  fee  accord-  ('0   ^F^'^so"  ^-  ^2«'>f.  13  Sim.  212. 

ing  to  circumstances  ;    Seton,   6th  ^^^  ^^^^  '^"^^'ff'  ^-  ^«^*'  ^  Bro.  C.  C. 

edit.  1435.    The  plaintiff's  costs  are  ^5;  Ripley  v.  Moysey,  1  Keen,  578. 

costs  in  the  action  :  Dan.  Ch.  Pr.  ^'^'J^^  ^-  Marsden,  4  M.  &  Cr.  231. 

7th  edit.  p.  842.  {e)  Mackenzie  v.  Taylor,  7  ]3cav. 

(6)  Hatch  V.  Scurlfs,  2  Sm.  &  0.  4G7  ;    Thompson  v.  Clire,  11  Beav. 

147  ;   Yiomana  v.  JIaynes,  24  Beav.  475  ;    cf.   Billiard    v.    Ful/ord,    4 

127.      It    upjioavs    that    a   special  C.  D.  389. 
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decide  to  whom  it  belongs,  there  the  particular  fund  hears  the 
costs ;  secus,  if  the  dispute  arises  between  the  persons  claiming 
the  legacy  and  the  residuary  legatee  whether  it  is  payable  (/). 
Where  there  are  no  other  assets,  the  costs  must  be  paid  out  of 
the  specific  legacies  pari  passu  (g).  It  is  now  settled  that  the  Administra- 
costs  of  an.  administration  action,  so  far  as  they  have  been  estete 
increased  by  the  administration  of  the  real  estate,  are  to  be 
borne  by  that  real  estate  {/i).  Nor  has  this  rule  been  altered 
or  affected  by  the  Land  Transfer  Act,  1897  (/).  It  would  seem 
that  where  real  estates  are  sold  under  a  decree  in  an  administra- 
tion suit,  the  costs  incurred  by  such  sale  will  be  payable  out  of 
the  estates  sold  (J).  If  the  costs  of  an  administration  suit  are 
increased  by  its  being  also  a  suit  for  the  execution  of  the  trusts 
of  a  settlement,  the  Court  has  held  that  the  additional  costs 
must  be  borne  by  the  settlement  fund  (k) . 

The  costs  of  a  suit  for  the  administration  of  a  testator's  estate 
are  payable  out  of  the  residue  generally  and  not  primarily  out 
of  a  lapsed  share,  as  there  is  no  residue  of  personal  estate  until 
after  payment  of  the  debts,  funeral  and  testamentary  expenses, 
and  costs  of  the  administration  of  the  estate  of  the  testator  (/). 
And  real  estate  which  has  descended  to  the  testator's  heir-at- 
law,  not  because  it  was  not  originally  disposed  of  by  the  Will, 
but  by  reason  of  a  subsequent  forfeiture  by  the  devisee  under 

(/)  Att.-Oen.  V.  Laives,  8  Hare,  {g)  Bri&tow  v.   Bristow,  5  Beav. 

43,    by  "Wigram,  V.-C.      See  also  289;   Cooksou  y.  Bingham,  17  Beav. 

Morgan   &   Wurtzbru'g    on    Costs,  262. 

169,    170.      But  a    payment    into  (//)  Be  Middleton,  19  C.  D.  552; 

Court    under    the    Trustee    Eelief  Patching  v.  Barnett,   51   L.  J.  Ch. 

Act    (10    &    11    Yict.    c.    96)   by  74;    Re  Roper,  45  C.  D.   126;    Re 

executors  of   a   sum  to   answer  a  Copland,  W.  N.  (1895),  137. 

legacy  to   a    class,    to    avoid    the  (i)  Re  Jones,    [1902]    1    Ch.    92, 

trouble  of  inquiries,  was  held  not  per  Buckley,  J.     See  ante,  p.  1345. 

to  throw  the  costs  on   the   legacy  {j)  Barmvell  y.  Iremonger,  1  Dr. 

itself :  Re  Gibbons'  Will,  36  C.  D.  &  Sm.  242,  255. 

486  ;    and  cf.  Re  Birhett,  9  C.  D.  (/.•)  Irlnj  v.  Irby,  24  Beav.  525 ; 

576.     Now,  by  Ord.  LXV.  r.  14b  Skirrotu  y.  Skirrow,  17  W.  E.  759. 

(R.  S.  0.  Nov.   1893),  the  costs  of  (?)  Trethewy  v.  Helyar,  4  C.  D. 

inquiries  to   ascertain  the    person  53,  Jessel,  M.  R.,  dissenting  from 

entitled  to  any  legacy,  money,  or  a    dictum    of    Malins,    V.-C,    in 

share,    or    otherwise    incurred    in  Goican  v.  Broughton,  L.  R.  19  Eq. 

relation  thereto,  shall  be  paid  out  77.      See   also   Fenton  y.    Wills,   7 

of  such  legacy,  money,  or  share,  C.  D.  33 ;    Blann  v.  Bell,  ibid.  382 ; 

unless  the  Judge   shall  otherwise  Re  Jones,  Jones  v.  Caless,  10  C.  D. 

direct.  40. 
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In  -what  cases 
the  plaintiff 
shall  pay  the 
executor 
costs 


Useless  pro- 
ceedings by  a 
legatee. 


the  provisions  of  the  Will,  is  not  liable  to  pay  the  costs  of  an 
action  to  administer  the  estate  in  priority  to  specifically  devised 
and  bequeathed  freehold  and  leasehold  estates  (m) . 

It  remains  to  consider  in  what  cases  the  executor  or  adminis- 
trator is  entitled  to  receive  his  costs  from  the  plaintiff.  If  a 
creditor  plaintiff  brings  or  continues  an  action  after  he  has  been 
correctly  informed  that  there  are  no  assets  applicable  to  the 
payment  of  his  debt,  he  will  be  ordered  to  pay  the  costs,  wholly 
or  from  the  time  he  receives  the  information  [n).  In  RobinHon 
V.  Elliott  (o),  a  creditor  filed  a  bill  against  an  executrix,  and  she 
stated,  by  her  answer,  that  there  were  no  assets  for  the  pay- 
ment of  his  debt ;  he,  however,  persisted  in  the  suit ;  and  the 
result  of  the  account  in  the  Master's  office  was,  that  there  were 
no  assets  unadministered,  though  the  executrix  was  charged 
with  more  than  she  had  admitted :  And  it  was  held,  that  the 
bill  should  be  dismissed  without  costs  as  against  the  executrix. 
In  another  case  {})),  on  further  directions,  the  case  appeared  to 
be,  that  application  had  been  made  to  an  executor  for  an 
account,  but  that  he  gave  no  account :  The  bill  was  then  filed  ; 
and  by  his  answer,  the  defendant  stated  the  accounts ;  but  the 
plaintiff  took  a  decree  for  an  account :  It  turned  out,  on  the 
Master's  report,  that  the  account  given  by  the  answer  was 
correct :  and  the  question  then  was,  as  to  costs :  The  Vice- 
Chancellor  gave  the  plaintiff  the  costs  of  the  suit  up  to  the 
decree ;  and  the  defendant  the  costs  of  the  subsequent  pro- 
ceedings. 

Where  the  proceedings  brought  by  a  legatee  are  unnecessary 
or  improper,  he  will  not  be  allowed  his  costs  out  of  the  estate, 
as,  for  instance,  where  the  plaintiff,  a  residuary  legatee,  suing 
by  his  next  friend,  sought  to  charge  the  defendant  with  costs  on 
the  ground  of  misconduct  and  failed  in  making  out  the  mis- 
conduct {q)  ;  and  the  legatee  will  be  ordered  to  pay  the  costs  of 
such  improper  proceedings,  as,  for  instance,  the  costs  of  taking- 
unnecessary  accounts  (/•),  or  an  abortive  attemj)t  to  remove  a 


{vi)  lliirst  V.  Ihirst,  28  C.  D.  159, 
distinguiishiiig  and  doubting  Sadt 
V.  Cumberland,  L.  R.  18  Eq.  578 ; 
and  see  ante,  p.  1345. 

(rt)  Bluett  V.  Jeaaop,  Jacob,  240 ; 
Kuiff  V.  Bryant,  4  Boav.  4(50,  4G2; 
Fuller  V.  Green,  24  Boav.  217. 


(o)  1  Euss.  Ch.  C.  599.  See 
Dan.  Ch.  Pr.  7tli  edit.  999. 

{]))  Anon.,  4  Madd.  373. 

((/)  Williams  V.  Jones,  34  C.  D. 
120. 

(r)  (Jro(jga)i  v.  Allen,  22  C.  D. 
101  ;  lie  Blake,  29  C.  D.  913. 
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trustee  (s) ;  and  the  Court  will  not  permit  the  costs  occasioned  By 
improper  litigation  or  by  negligent  conduct  of  administration 
in'oceedings  to  be  paid  out  of  the  estate  {t). 

In  the  case  of  Ackers  v.  Ackers  (ii),  North,  J.,  ordered  a  use- 
less administration  action  to  be  stayed,  and  the  plaintiff  to  j)ay 
the  costs  of  the  action  ;  the  defendant  being  at  liberty  to  take 
out  of  the  estate  any  costs  in  default. 

(s)  Fane  v.  Fane,  13  C.  D,  228.  (»)  W.  N.  (1884),  p.  82.    See  also 

{t)  Brown  v.  Burdett,  40  C.  D.  Re  Ormston,  58  L.  T.  74 ;  affirmed 
244.  on  appeal,  59  L.  T.  594. 
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CHAPTER  THE  THIED. 

OF  EEMEDIES  AGAINST  EXECUTORS  AND   ADMINISTRATORS  IN 
THE  PROBATE  DIVISION  OF  THE  HIGH  COURT  OF  JUSTICE. 

An  executor,  upon  taking  probate,  as  well  as  an  administrator 
on  taking  out  letters  of  administration,  makes  oath  that  he  will 
(amongst  other  things)  render  a  true  and  just  account  of  the 
estate  and  effects  of  the  deceased  whenever  required  by  law  so 
to  do  {a) .  An  administrator  under  the  Court  of  Probate  Act, 
1857  (^),  must  also  give  a  bond  conditioned  {inter  alia)  to  make 
a  "just  and  true  account"  of  his  administration  whenever 
required  by  law  so  to  do  (c) . 

An  executor  or  administrator  may  be  compelled  to  exhibit  an 
inventory,  and  render  an  account  of  his  administration  of  the 
personal  estate  of  his  testator  or  intestate  in  the  Probate  Divi- 
sion at  the  instance  of  a  legatee  or  next  of  kin,  or  of  a 
creditor  (r/)  ;  but  neither  an  executor  nor  administrator  can  be 
cited  by  the  Probate  Division  ex  officio  to  account  {e) . 

The  subject  of  the  making  of  an  inventory  by  an  executor 
or  administrator,  together  with  the  various  questions  relating 
thereto,  e.g.,  the  form  and  contents  of  the  inventory  (/'),  the 


{(i)  For  forms  of  executors'  and  MaxiveU,  L.   E.    1   P.  &  D.  272,  it 

administrators'  oaths,  see  Tristram  was    decided    that    the    Court    of 

and  Coote's  Probate  Practice,  13th  Probate    had    no    jurisdiction    to 

edit.  pp.  783,  792  et  seq.  compel     administrators    who    had 

(/>)  Sect.  81  ;  ante,  p.  421.  taken    out    administration    in    an 

{'•)  For  form   of   administration  Ecclesiastical   Court  to  file  invcn- 

bond,    800    Tristram    and    Coote's  tories  and  accounts  in  the  Registry 

Probate  Practice,  13th  edit.  p.  766.  of  the  Court,  as   such  inventories 

(f/)  This    jurisdiction   was   pre-  and  accounts  were  by  virtue  of  the 

served  to  the  Court  of  Probate  by  87th  section   of   the    Probate  Act 

sect.    23  of  tho  Com-t  of  Probate  returnable  only  into  the  Court  of 

Act,  18.J7.     See  a«<e,  p.  210.  Chancery.     See  awic,  p.  424. 

{'■)  In   tho  case  of   Jlonrcrv'  v.  (/)  Ante,  p.  747. 
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cases  in  which,  aud  the  persons  from  whom,  the  Court  will 
compel  the  exhibiting  of  an  inventory  (^),  and  the  effect  of 
lapse  of  time  in  exhibiting  the  inventory  [h)  has  been  discussed 
in  an  earlier  part  of  this  Treatise. 

The  order  of  the  Com-t  requiring  the  executor  or  administrator 
to  bring  in  an  inventory  and  account  is  obtained  according  to 
the  present  practice  by  summons  (/). 

Whether  the  Probate  Division  can  entertain  objections  made 
by  a  legatee  or  creditor  against  the  inventory  exhibited  by  tlje 
accountant,  is  a  question  on  which  the  decisions  of  the  Court  of 
Queen's  Bench  and  the  practice  of  the  Prerogative  Court  of 
Canterbury  were  at  variance :  The  principal  authorities  on  the 
point  have  been  collected  in  an  earlier  part  of  this  Treatise  (/i). 
In  practice  an  inventory  is  invariably  dispensed  with,  by  order 
of  the  Judge  or  of  a  registrar  given  imder  r.  76  of  the  Pules  in 
the  Court  of  Probate,  1862,  and  a  declaration  of  the  estate  of 
the  deceased  filed  instead  (/). 

The  executor  Or  administrator  shall  be  allowed,  in  the  Probate 
Division,  all  his  reasonable  expenses,  as  well  in  law-suits  as  for 
other  honest  purposes  :  and  this  reasonableness  of  expenses  is  to 
be  such,  that  he  may  receive  thereby  neither  profit  nor  loss  {m) . 
And  therefore  he  shall  be  allowed  his  expenses  in  secular  Courts 
over  and  above  such  costs  as  were  allowed  there  {)>).  It  would 
seem  that  the  decisions  which  have  been  elsewhere  pointed 
out  (o),  respecting  the  accounts  and  allowances  of  executors  or 
administrators  in  equity,  would  be  regarded  as  authorities  in 
those  matters  in  the  Probate  Division  also. 

After  the  investigation  of  the  account,  if  the  Court  finds  it 
true  and  perfect,  it  shall  pronounce  for  its  validity ;  and  in  case 
all  parties  interested  have  been  cited,  such  sentence  shall  be 
final,  and  the  executor  or  administrator  shall  be  subject  to  no 
further  suit  {p). 

With  respect  to  legatees  and  next  of  kin,  they  might  for-  Suit  for  a 
merly  proceed   against   the   executor  or  administrator  in  the    ^^^^^' 


{(])  Ante,  p.  746.  Practice,  IStliedit.  138.     Por  forms 

(/i)  Ante,  p.  745.  of  declaration   and  inventory,  see 

(i)  See  Tristram  and  Coote's  Pro-  ihid.  779,  780. 
bate  Practice,   13tli  edit.  pp.  239,  {m)  4  Burn,  E.  L.  9tli  edit.  608. 

342.  (")  Ihid. 

[k)  Ante,  p.  748.  (o)  Ante,  ^.  1497  et  seq. 

\j)  Tristram  and  Coote's  Probate  (  r)  4  Burn,  E.  L.  9th  edit.  G09. 
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20  &  21  Vict. 
c.  77,  s.  23  : 
no  suits  for 
legacies  to  be 
entertained 
by  the  Court 
of  Probate. 
Suits  by  next 
of  kin  for  a 
distribution. 


20  &  21  Vict. 
c.  77,  s.  23  : 
no  suits  for 
distribution  of 
residues  to  be 
entertained  by 
the  Court  of 
Probate. 


Proctor's 
fees. 


Injunctions 
Receivers. 


Ecclesiastical   Court  to   recover  their  legacies,  or  distributive 
shares  under  the  statute  {q). 

Indeed,  in  respect  of  legacies,  the  cognizance  of  them  in 
former  times  belonged  exclusively  to  the  Ecclesiastical  juris- 
diction ;  the  Court  of  Chancery,  till  Lord  Nottingham  extended 
the  system  of  equitable  jurisprudence,  administered  no  relief  to 
legatees  (/■). 

But  it  is  provided  by  the  Court  of  Probate  Act  (20  &  21 
Yict.  c.  77,  s.  23),  that  the  Court  of  Probate,  to  which  the  juris- 
diction of  the  Ecclesiastical  Courts  has  been  transferred,  shall 
entertain  no  suit  for  legacies  (s). 

According  to  the  Statute  of  Distributions,  the  Ecclesiastical 
Court  had  authority  to  enforce  the  distribution  of  an  intestate's 
effects :  And  as  the  Act  of  Parliament  contains  no  negative 
words,  equity  had,  in  this  matter  also,  a  concurrent  jurisdiction 
with  the  Ordinary  {f). 

But  it  is  provided  by  the  Court  of  Probate  Act  (20  &  21 
Yict.  c.  77,  s.  23),  that  the  Court  of  Probate,  to  which  the  juris- 
diction of  the  Ecclesiastical  Court  was  transferred,  shall  enter- 
tain no  suits  for  the  distribution  of  residue  {n). 

Now  by  the  Judicature  Acts,  the  jurisdiction  of  the  Court 
of  Probate  has  been  transferred  to  the  Probate  Division  of  the 
High  Court  of  Justice  {x). 

The  Ecclesiastical  Court  could  not  entertain  a  suit  for  proctor's 
fees ;  since  they  are  a  temporal  duty,  for  which  an  action  may 
be  maintained  in  the  Temporal  Courts  (y). 

The  Probate  Division,  in  common  with  the  other  Divisions 
of  the  High  Court  of  Justice,  has  power  to  grant  injunctions 
and  to  appoint  receivers  by  vii'tue  of  sect.  25  (sub-sect.  8)  of  the 
Judicature  Act,  1873,  by  which  it  is  provided  that  "A  man- 
damus or  an  injunction  may  be  granted  or  a  receiver  appointed 
by  an  interlocutory  order  of  the  Court  in  all  cases  in  which  it 
shall  appear  to  the  Coui't  to  be  just  or  convenient  that  such 
order  should  be  made  :  and  any  such  order  may  be  made  either 
unconditionally  or  upon  such  terms  and  conditions  as  the  Court 
shall  think  just :  and  if  an  injunction  is  asked  either  before  or 


(</)  (Hen  V.  Webster,  2  Cas.  toinp. 
Leo,  yi. 

(r)  neeJca  v.  ,Strntt,  5  T.  R.  G02. 

(«)  See  ante,  p.  210. 

{t)  MttUhcwa  V.  Neii'hy,  1  Vcrn. 
1:5:5;  Fonbl.  Trr-;it.  Eq.  V,.  1,  I't.  'J. 


Ch.  3,  s.  2,  note  {d). 

{u)  See  ante,  p.  210. 

{0:)  See  ante,  p.  211. 

{y)  Pollard  v.  Gerard,  1  Lord 
Raym.  703 ;  Johnson  v.  Oxenden,  4 
MkI.  25.1 ;  Toller,  19(5. 
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at  or  after  the  hearing  of  any  cause  or  matter  to  prevent  any 
threatened  or  apprehended  waste  or  trespass,  such  injunction 
may  be  granted  if  the  Court  shall  think  fit,  whether  the  person 
against  whom  such  injunction  is  sought  is,  or  is  not,  in 
possession  imder  any  claim  or  title  or  otherwise,  or  (if  out  of 
possession)  does  or  does  not  claim  a  right  to  do  the  act  sought 
to  be  restrained  under  any  colour  of  title :  and  whether  the 
estates  claimed  by  both  or  by  either  of  the  parties  are  legal  or 
equitable." 

If  there  is  a  Us  poidci/s  in  the  Probate  Division  the  proper 
course  is  to  apply  to  that  Court ;  but  if  there  is  no  lis  2Jendens 
in  the  Probate  Division  that  Court  has  no  jurisdiction  to  a];)point 
a  receiver  and  the  application  must  be  made  to  the  Chancery 
Division,  if  the  assets  are  in  danger,  pending  probate  or  grant 
of  letters  of  administration ;  but  the  proper  person  entitled  to 
the  grant  should  be  before  the  Court  on  the  application  (////). 

In  a  case  where  an  executor  had  before  probate,  and  without  Injunction  by 
the  assent  of  his  co-executor,  intermeddled  in  the  estate  and  against  a  co- 
made  preparations  to  dispose  of  a  portion  of  it,  the  Court  gave  executor 
leave  to  the  co-executor  to  issue  a  writ  against  him,  claiming  an  probate, 
injunction  to  restrain  him  from  dealing  with  the  estate  before 
probate,  and  praying  for  the  appointment  of  a  receiver  (s) . 

The  entry  of  caveat  followed  by  warning  and  appearance 
does  not  constitute  a  lis  pendens  enabling  the  Probate  Division 
to  appoint  a  receiver  and  administrator  pendente  lite.  A  writ  of 
summons  must  be  issued  to  constitute  a  lis  pendens  {a) . 

[yy)  Re  Henderson,  2  Times  Eep.  pUcations     for     any     such,     order 

322;  ,S'a?<erv. /Srti^er,  [1896]  P.  291.  being     on     the     way    to    probate 

(z)  In  the  goods  of  Moore,  13  P.  D.  proceedings  are  properly  made  in 

36.    The  Court  in  this  case  followed  the  Probate  Division,  and  if  made 

the  case  of  Re  Parlier,  oi  L.  J.  Ch.  elsewhere  will  not  be  encouraged. 

694,  in  •which,  it  was  decided  that  It  does  not  decide  that  where  there 

by    sect.    25,    sub-sect.    8,    of    the  is  no  writ  issued   in   an   action  a 

Judicatui'e  Act,    1873,  any  Judge  receiver   will    be    appointed:    per 

of  the  High  Court  is   enabled  to  Lindley,    L.    J.,    Salter  v.    Salter, 

appoint  a  receiver  of  a  deceased's  [1896]  P.  291,  293.     See  also  aide, 

estate  (before  grant  of  probate  or  p.  1614. 

administration)       notwithstanding  {<()  Salter  r.  Salter,  \_189Q2F.  291. 

the   absence  of   lis  pendens  in  the  Cf.  Moran  v.  Place,  ibid.  214  ;  and 

Court  of  Probate  ;    but   that  ap-  see  ante,  p.  1614,  n.  («). 
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CHAPTEE  THE  FOURTH. 

OF  EQUITABLE  EEMEDIES  AGAINST  EXECUTORS  AND  ADMINIS- 
TEATORS IN  THE  COUNTY  COURT. 

Jurisdiction     jjY  stat.  51  &  52  Yict.  c.  43,  s.   67,  it  is  enacted  that  the 
County  Court  County  Courts  shall  have   and    exercise    all    the   powers   and 
in  equity.        authority  of  the  High  Court  in  the  actions  or  matters  herein- 
after mentioned ;   (that  is  to  say,) 

1.  By   creditors,   legatees    (whether   specific,    pecuniary,   or 

residuary),  devisees  (whether  in  trust  or  otherwise), 
heirs-at-law,  or  next  of  kin,  in  which  the  personal  or 
real  or  personal  and  real  estate  against  or  for  an 
account  or  administration  of  which  the  demand  may 
be  made  shall  not  exceed  in  amount  or  value  the  sum 
of  five  hundred  pounds. 

2.  For  the  execution  of  trusts  in  which  the  tru.st  estate  or 

fund  shall  not  exceed  in  amount  or  value  the  sum  of 
five  hundred  pounds. 
5.  Under  the  Trustees  Relief  Acts  {a)  or  under  the  Trustee 
Acts  (i),  or  under  any  of  such  Acts,  in  which  the  trust 


(«)  Tlie    wholo  of    the  Trustees  {h)  Practically  the  whole  of  these 

Belief  Acts,  1847  and  1849  (10  &  11  Acts   (13    &    14  Vict.    c.    60,    and 

Vict.  c.  9G,  and  12  &  13  Vict.  c.  74),  15  &  16  Vict.  c.  65)  were  repealed 

and  also  sect.  30  of  the  22  &  23  '^J   the   Trustee  Act,   1893,  which 

Vict.  c.  35,  which  enabled  trustees  <ioes  not  in  terms  confer  any  juris- 

and  others  to  apply  to  the  Court  for  ^^^^"^^"^  ^n  the  County  Coui-ts.     It 

„oo^^„,,,.^  ,  V.  r,„,,  ,  „,  +;„,,  ,  1  i-  is  conceived,  however,  that,  in  so 
assistance  on  any  question  relating  '  ' 

,      ,,  i.     /.    ii      i      J  far  as  these  Acts  and  the  Trustees 

to   the  management  oi    the  trust  -r.  ,.  .    .    ,  ,    ,      ,.  ,, 

,    ,     ,         ,  lieliet   Acts   are   substantially  re- 
property,   were    repealed     by    the  -   j  i     .i     i     i.  i.-       i  k   i. 

'■'■•''  '■  J  enacted  by  the  last-mentioned  Act, 

Trustee  Act,  1S93,  and  no  similar  y^^  bounty  Courts  still  have  juris- 

provision  was  substitutod  in  place  diction  up  to  500^.  in  cases  coming 

of  the  last-mentioned  section.     See  within   the   re-enacted    provisions. 

antr,  p.  1557.  See  antf,  p.  1557. 
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estate  or  fund  to  wliicli  the  action  or  matter  relates 
shall  not  exceed  in  amount  or  value  the  sum  of  five 
hundred  pounds. 

The  section,  having  enumerated  other  actions  and  matters, 
proceeds : 

"  In  all  such  actions  or  matters  the  Judge  shall,  in  addition 
to  the  powers  and  authorities  possessed  by  him,  have  all  the 
powers  and  authorities,  for  the  purposes  of  this  Act,  of  a  Judge 
of  the  Chancery  Division  of  the  High  Court ;  and  the  treasurer, 
registrar,  and  high  bailiff  respectively  shall  in  all  such  actions 
or  matters  discharge  any  duties  which  an  officer  of  the  said 
division  can  discharge,  either  under  the  order  of  a  Judge  of  the 
said  division,  or  under  the  practice  thereof,  and  all  officers 
of  the  Courts  shall,  in  discharging  such  duties,  conform  to  any 
rules  or  orders  made  in  that  behalf  under  this  Act." 

By  sect.  68,  "  If  during  the  progress  of  any  action  or  matter  Wliere 
under  the  last  preceding  section  it  shall  be  made  to  appear  to  g^X'ect-" 
the  Judffe  that  the  subiect-matter  exceeds  the  limit  in  point  of  matter  of  suit 

....  exceeds  the 

amount  to  which  the  jurisdiction  of  the  Coui't  is  therein  limited,  Umit  of  the 
it  shall  not  affect  the  validitv  of  any  order  akeady  made,  but  it  ri"sdiction  of 

"^  ,  .  County  Court, 

shall  be  the  duty  of  the  Judge  to  direct  the  action  or  matter  to  suit  may  be 
be  transferred  to  the  Chancery  Division  of  the  High  Court ;  and  ^^le  Chancery 
the  whole  of  the  procedure  in  the  said  action  or  matter  when  so  Division,  &c. 
transferred   shall  be  regulated  by  the  Eules  of   the  Supreme 
Court :  Provided  always,  that  it  shall  be  lawful  for  any  party 
to  apply  to  a  Judge  of  the  said  division  at  Chambers  for  an 
order   authorizing    and    directing  the  action  or   matter  to   be 
carried  on  and  prosecuted  in  the  County  Court,  notwithstanding- 
such  excess  in  the  amount  of  the  limit  to  which  equitable  juris- 
diction is  given  by  the  said  section ;  and  the  Judge,  if  he  shall 
deem  it  right  to  summon  the  other  parties,  or  any  of  them,  to 
appear  before  him  for  that  purpose,  after  hearing  such  parties, 
or  on  default  of  the  appearance  of  all  or  any  of  them,  shall  have 
full  power  to  make  such  order." 

By  sect.  69,  "  Where  any  action  or  matter  is  pending  in  the  Transfer  to 
Chancery  Division  of  the  High  Court  which  might  have  been  of^equltable^  ^ 
commenced  in  a  Com-t  under  this  Act,  it  shall  be  lawful  for  any  actions  or 
of  the  parties  thereto  to  apply  at  Chambers  to  the  Judge  of  the 
said  division  to  whom  the  said  action  or  matter  is  attached  to 
have  the  same  transferred  to  the  Court  or  one  of  the  Courts  in 
which  the  same  might  have  been  commenced,  and  such  Judge 
shall  liave  power  upon  such  application,  or  without  such  appli- 

5  q2 
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catiou,  if  lie  shall  think  fit,  to  make  au  order  for  such  transfer, 

and  thereupon  such  action  or  matter  shall  be  carried  on  in  the 

Court  to  which  the  same  shall  be  ordered  to  be  transferred,  and 

the  parties  thereto  shall  have  the  same  right  of  appeal  as  they 

would  have  had  if  the  action  or  matter  had  been  commenced  in 

such  Coui't." 

Trustees  may       By  sect.  70,  "  Any  moueys,  annuities,   stocks,   or  securities 

mOTieys'or        Vested  in  any  persons  as  trustees,  executors,  administrators,  or 

transfer  stock  otherwise,  upon  trusts  within  the  meaning  of  the  Trustees  Relief 

and  securities  i  ,  i  t  ;  i   •  j  t        ii 

into  County     Acts,  where  the  same  do  not  exceed  m  amount  or  value  the  sum 
Court.  q£  ^^^  hundred  pounds,  upon  the  filing  by  such  trustees  or  other 

persons,  or  the  major  part  of  them,  with  the  registrar  of  the 
Court  within  the  district  of  which  such  persons  or  any  of  them 
shall  reside,  of  an  affidavit  shortly  describing  according  to  the 
best  of  their  knowledge,  the  instrument  creating  the  trust,  may, 
in  the  case  of  money,  be  paid  into  a  post  office  savings  bank 
established  in  the  town  in  which  the  Court  is  held,  in  the  name 
of  the  registrar  of  such  Court,  in  trust  to  attend  the  orders  of 
the  Court,  and  upon  such  persons  filing  with  the  registrar  the 
receipt  or  other  document  given  to  them  by  the  officer  of  the 
said  bank,  the  registrar  shall  record  the  same,  and  give  to  them 
an  acknowledgment  in  such  form  as  may  be  prescribed,  which 
acknowledgment  shall  be  a  sufficient  discharge  to  such  persons 
for  the  money  so  paid,  and,  in  the  case  of  stocks  or  securities, 
may  be  transferred  or  deposited  into  or  in  the  names  of  the 
treasurer  and  registrars  of  such  Court,  in  trust  to  attend  the 
orders  of  the  Court,  and  the  certificate  of  the  proper  officer  of 
the  transfer  or  deposit  of  such  stocks  or  securities  shall  be  a 
sufficient  discharge  to  such  persons  for  the  stocks  or  securities  so 
transferred  or  deposited:  and  for  the  above  purposes  all  the 
powers  and  authorities  of  the  High  Court  shall  be  possessed  and 
exercised  by  the  Courts,  and  any  order  made  by  virtue  of  such 
powers  and  authorities  shall  fully  protect  and  indemnify  all 
persons  acting  under  or  in  pursuance  of  such  order." 
•\Vhero  iintion  13y  sect.  74,  "  Except  where  by  this  Act  it  is  otherwise  pro- 
n'icLc'd.^"""  '^■i'l^''l>  every  action  or  matter  may  be  commenced  in  the  Court 
witliin  tlie  district  of  which  the  defendant  or  one  of  the  defen- 
dants shall  dwell  or  carry  on  his  business  at  the  time  of 
commencing  the  action  or  matter,  or  it  may  be  commenced,  by 
leave  of  tlie  Judge  or  rc^gistrar,  in  the  Court  within  the  district 
of  wliicli  the  defendant  or  one  of  the  defendants  dwelt  or  carried 
on  business,  at  any  lime  within  six  calendar  months  next  before 
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the  time  of  commencement,  or,  witli  the  like  leave,  in  the  Court 

in  the  district  of  which  the  cause  of  action  or  claim  wholly  or  in 

part  arose." 

By  sect.  75,  "  The  provisions  of  the  next  preceding  section  In  what 

shall  not  apply  to  any  of  the  following  proceedings  ;  hut  cc*edLgs  ki' 

"  (2)  Proceedings  under  the  Trustee  Acts,  1850  and  1852  ic),  equity  hhaU 

be  taken, 
shall  he  taken  in  the  Court  within  the  district  of  which 

the  persons  making  the  application,  or  any  of  them, 
reside  or  resides  : 
"  (3)  Proceedings  for  the  administration  of  the   assets  of  a 
deceased  person  shall  he  taken  in  the  Court  within  the 
district  of  which  the  deceased  person  had  his  last  place 
of  ahode  in  England,   or  in  which  the   executors  or 
administrators,  or  any  one  of  them,  shall  have  their  or 
his  place  of  ahode  : 
"  Provided  that  if  dm-ing  the  progress  of  any  such  proceedings 
it  shall  he  made  to  appear  to  the  Court  that  the  same  could  he 
more  conveniently  heard  in  some  other  Court,  it  shall  he  com- 
petent for  the  Court  to  transfer  the  same  to  such  other  Court, 
and  thereupon   the   proceeding  shall  be  taken  in  such  other 
Court." 

By  County  Court  Rules,  1903,  Ord.  VI.  r.  5  (formerly  r.  6),  in  action  for 
"  "Where  any  person  entitled  to  bring  or  maintain  an  action  for  tio^'^^iainti'ff 
the  administration  of  the  estate  of  any  deceased  person  or  the  may  ask  that 
execution  of  any  trust  desires  to  submit  for  the  determination  of  question  may 
the  Court  any  of  the  following  questions  or  matters  :  ^®  decided. 

"  (a)  Any  question  affecting  t]ie  rights  or  interests  of    any 
person  claiming  to  be  creditor,  devisee,  legatee,  next 
of  kin,  or  heir-at-law,  or  cestui  que  trust  : 
"  (h)   The  ascertainment  of  any  class  of  creditors,  legatees, 

devisees,  next  of  kin,  or  others  : 
"  (c)   The    furnishing    of    any   particular    accounts    by   the 
executors  or  administrators  or  trustees,  and  the  vouch- 
ing (when  necessary)  of  such  accounts  : 
"  (d)  The  payment  into  Court  of  any  money  in  the  hands  of 

the  executors  or  administrators  or  trustees  : 
"  (e)  Directing  the  executors   or  administrators  or  trustees  to 
do    or  to   abstain  from  doing   any  particular  act   in 
their  character  as  such  executors  or  administrators  or 
trustees  : 

(c)  See  a7ite,  p.  1686. 
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Partial  ad- 
ministration. 


Injunction. 


"  (f)  The   approval   of  any    sale,  pui'cliase,  compromiso,  or 

other  transaction : 
"  (g)  The  determination  of  any  question  arising  in  the 
administration  of  the  estate  or  trust  : 
he  shall  in  his  particulars  specify  concisely  the  question  or 
matter  upon  which  the  decision  of  the  Court  is  required :  and 
that  he  is  willing  to  renounce  his  right  to  an  order  for  a  general 
administration  of  the  estate  or  trust." 

Any  such  question  may  be  determined  without  general 
administration,  under  Ord.  XXII.  r.  14  (c/). 

By  Ord.  XXII.  r.  15,  "Upon  an  application  for  administra- 
tion or  execution  of  trusts  by  a  creditor  or  beneficiary  under  a 
Will,  intestacy,  or  deed  of  trust,  where  no  accounts  or  insufficient 
accounts  have  been  rendered,  the  Judge  may,  in  addition  to  the 
powers  abeady  existing — 

"  (a)  Order  that  the  application  shall  stand  over  for  a  certain 

time,  and  that  the  executors,  administrators,  or  trustees 

in  the  meantime  shall  render  to  the  applicant  a  proper 

statement  of  their  accounts,  with  an  intimation  that  if 

this  is  not  done  they  may  be  made  to  pay  the  costs  of 

the  proceedings : 

"  (b)  "When    necessary,    to    prevent    proceedings   by   other 

creditors,  or  by  persons  beneficially  interested,  make 

the  usual  judgment  or  order  for  administration,  with 

a  proviso  that  no  proceedings  are  to  be  taken  under 

such  judgment  or  order  without  the  leave  of  the  Judge 

in  person  "  {c). 

By  Ord.  XXII.  r.  16,  "  In  any  action  or  matter  in  which  an 

injunction  has  been,  or  might  have  been  claimed,  the  plaintiff 

may,  before  or  after  judgment,  apply  for  an  injunction  to  restrain 

the  defendant  or  respondent  from  the  repetition  or  continuance 

of  the  wrongfiil  act  or  breach  of  contract  complained  of,  or  from 

the  commission  of  any  wrongful  act  or  breach  of  contract  of  a 

like  kind  relating  to  the  same  property  or  right,  or  arising  out 

of  the  same  contract ;  and  the  Judge  may,  in  addition  to  giving 

judgment  for  such  damages  and  costs  as  the  plaintiff  may  be 

entitled  to,  grant  the  injunction,  either  upon  or  without  terms, 

as  may  be  just. 


('/)  Thi.s  nilo  is  suLstitutcd  for  (r)  Tliis  is  a  new  rule,  added  by 

the  previous  rule  11.     See  E.  S.  C.      tlio  Eules  of   1903.     See  E.  S.  C. 
Ord.  LV.  r.  10.  Ord.  LV.  r.  10a. 
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"  An  application  under  this  rule  may  be  made — 

"  (a)  Before  the  trial  or  hearing,  in  wliich  ease  it  shall  be 

made  in  accordance  with  Ord.  XII.  r.  G  : 
"  (b)  At  or  immediately  after  the  trial  or  hearing,  in  which 
case  the  order,  if  any,  shall  be  included  in  the  judg- 
ment :  or 
"  (e)  Subsequently  to  judgment,  in  which  case  it  shall  be 
made  in  accordance  with  Ord.  XII.  r.  11,  on  notice 
supported  by  affidavit  "  (/). 
By  sect.  120  of  the  County  Courts  Act,  1888,  "  If  any  party  Parties 
in  any  action  or  matter  shall  be  dissatisfied  with  the  determina-  ^ay  ^appeal, 
tion  or  direction  of  the  Judge  in  point  of  law  or  equity,  or  upon 
the  admission  or  rejection  of  any  evidence,  the  party  aggrieved 
by  the  judgment,  direction,  decision,  or  order  of  the  Judge  may 
appeal  from  the  same  to  the  High  Court,  in  such  manner  and 
subject  to  such  conditions  as  may  be  for  the  time  being  provided 
by  the  Rules  of  the  Supreme  Court  regulating  the  procedure  on 
appeals  from  inferior  Courts  to  the  High  Court  "  {g). 

For  the  Orders  and  Rules  made  for  the  County  Courts,  and 
the  procedure  therein,  the  reader  is  referred  to  the  Annual 
County  Courts  Practice. 

(/)  The  last  paragraph  of   tliis  ((/)  See  E.  S.  C.  1883,  Ord.  LIX. 

rule  was  added  by  the  Eiiles  of  1903.      rr.  10—17. 
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PAET  THE  SIXTH. 

OF  DEATH  DUTIES. 


BOOK    THE    FIRST. 

OF  THE  HISTORY  AND  INCIDENCE  OF  STAMP  DUTIES  ON 
PROBATES  AND  LETTERS  OF  ADMINISTRATION,  AND 
OF  LEGACY  AND  SUCCESSION  DUTIES,  AND  THE 
FINANCE  ACT,  1894. 

Death  duties  AT  the  date  of  tlie  passing  of  the  Finance  Act,  1894,  five 
FkiTnce^Act  death  duties  were  in  existence  in  England :  Probate  duty, 
1894.  Account  duty.  Temporary  Estate  duty  (which  was  imposed  for 

a  period  of  seven  years,  and  would  have  expired  in  1896), 
Legacy  duty,  and  Succession  duty.  The  first  three  of  these 
duties,  namely.  Probate  duty,  Account  duty,  and  Temporary 
Estate  duty,  are  superseded  in  the  case  of  persons  dying  after 
the  1st  of  August,  1894,  by  Estate  duty  imposed  by  the 
Finance  Act,  1894  (57  &  58  Vict.  c.  30). 

All  duties  now  payable  upon  the  devolution  of  property  upon 
a  death  are  regulated  by  the  Finance  Act,  1894,  the  Legacy 
Duty  Act,  179G  (36  Geo.  III.  c.  52),  the  Succession  Duty  Act, 
1853  (IG  &  17  Yict.  c.  51),  and  the  various  amending  Acts. 
It  is  necessary,  however,  in  order  to  show  the  effect  of  the 
legislation  which  lias  culminated  in  the  Finance  Act,  1894, 
briefly  to  refer  to  the  earlier  Acts  of  Parliament. 
Probate  duty.  The  earliest  duty  was  the  Probate  duty,  which  at  first  was 
imposed  temporarily  for  four  years  in  1094,  by  5  &  6  Will.  & 
Mary,  c.  21,  as  a  war  tax  for  the  purpose  of  carrying  on  the 
war  against  France.     It  was  levied  in  the  form  of  a  duty  of 
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5.s\  for  every  skin  or  piece  of  velluin  or  parcliment,  skeet  or 
piece  of  paper,  upon  wkick  any  probate  of  a  Will  or  letters  of 
administration  for  any  estate  above  tke  value  of  20/.  should  be 
engrossed  or  written.  In  1697  tke  duty  was  continued  by 
8  &  9  Will.  III.  c.  25,  and  in  1698  made  permanent  by  9  &  10 
Will.  III.  c.  25,  wken  the  rate  of  duty  was  increased  to  lO.s.  ; 
additional  rates  were  from  time  to  time  imposed,  and  in  1804, 
by  44  Greo.  III.  c.  98,  "  tke  duties,"  as  tke  preamble  states, 
"  kaving  become  very  numerous,  intricate  and  complicated,"  all 
former  Acts  were  repealed,  and  tke  old  duties  were  replaced  by 
new  duties  under  tke  management  of  tke  Commissioners  for 
Stamps.  In  1815  tke  tken  existing  Acts  were  repealed,  and  by 
tke  Stamp  Act  of  tkat  year  (55  Greo.  III.  c.  184)  an  ad  valorem 
duty  was  imposed.  Tkis  Act  remained  tke  basis  of  Probate 
duty  until  tke  Finance  Act,  1894.  Witk  a  view  to  encouraging 
tke  making  of  Wills,  tke  Stamp  Act  of  1815  provided  tkat  tke 
duty  upon  letters  of  administration  skould  be  one-kalf  greater 
tkan  upon  tke  granting  of  probate.  Tkis  provision  remained  in 
force  till  1880,  wken,  by  tke  Customs  and  Inland  Revenue  Act, 

1880  (43  Vict.  c.  14),  tke  rate  of  duty  for  probate  and  letters  of 
administration  was  made  uniform.  Suck  uniform  rate  was 
preserved  by  tke  succeeding  Customs  and  Inland  Revenue  Act, 

1881  (44  Viet.  c.  12,  s.  27),  wkich,  however,  exempted  all 
personal  estates  under  100/.  in  value  from  payment  of  Probate 
duty,  and  required  the  stamp  to  be  placed  on  the  affidavit  of 
value  instead  of  on  the  grant  itself. 

The  Stamp  Act,  1815  {h^  Geo.  III.  c.  184),  further  provided 
the  machinery  for  the  collection  of  the  duties,  and  as  amended 
by  subsequent  Acts,  has  remained  the  basis  for  the  collection  of 
duties. 

It  has  been  shown  (r/)  that,  formerly,  if  a  person  died  intestate, 
the  King  enjoyed  the  prerogative  of  seizing  his  goods;  this 
right,  although  in  some  instances  granted  as  a  franchise  to  lords 
of  manors,  came  to  be  exercised  by  the  ecclesiastics,  who  after 
paying  the  debts  of  the  intestate  and  deducting  the  partem 
rationahiks  of  the  wife  and  children,  disposed  of  the  residue 
in  pios  iisus.  The  right,  however,  was  confined  to  personalty, 
and  to  tke  limits  of  tke  jui'isdiction  of  tke  Ordinary  ;  thus  if 
goods  were  in  the  jurisdiction  of  different  Ordinaries,  each  took 
possession  of  su'  h  goods  only  as  were  within  his  own  diocese. 

(a)  Ante,  p.  312. 
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The  probate  of  Wills  followed,  aud  when  by  the  stats.  31 
Edw.  III.  c.  11  and  21  Hen.  VIII.  c.  4,  the  Ordinaries  came  to 
grant  letters  of  administration,  the  same  rule  was  adopted  with 
regard  to  locality. 

At  the  time  of  the  passing  of  the  Probate  Act  (20  &  21  Yict. 
c.  77)  in  1857,  the  Ecclesiastical  Courts,  i.e.,  the  Courts  of  the 
Ordinary  and  the  Prerogative  Courts  of  Canterbury  and  York, 
w-ere  the  Courts  in  which  the  validity  of  Wills  was  established, 
or  the  personalty  of  intestates  was  administered.  It  was  the 
jurisdiction  of  these  Courts  which  the  Probate  Act  transferred  to 
the  Court  of  Probate,  and  which  subsequently  by  the  Judicature 
Act  was  vested  in  the  Probate  Division  of  the  High  Court  of 
Justice. 

An  executor  or  administrator  could  not,  without  obtaining 
probate  or  taking  out  letters  of  administration,  deal  with 
property  which  but  for  a  Will  the  Ordinary  would  in  early 
times  have  been  entitled  to  apply  in  pios  usiis.  Probate  duty 
was  payable  on  property  which  could  not  be  dealt  with  by  the 
executor  or  administrator  until  probate  had  been  obtained  or 
letters  of  administration  taken  out,  so  that  when  the  duty  was 
made  an  ad  raJorcm  duty  in  1815  the  amount  upon  which  the 
duty  was  levied  was  the  value  of  such  part  only  of  the  estate  as 
was  at  the  death  of  the  deceased  within  the  jurisdiction  of  the 
Court  by  which  the  probate  or  letters  of  administration  were 
granted.  The  duty  was  not  payable  upon  the  value  of  such 
portion  of  the  estate  (if  any)  as  was  outside  such  jurisdiction  (6). 

In  Scotland,  although  there  was  not  a  Probate  duty,  there 
was  a  corresponding  duty  called  Inventory  duty. 

Under  the  provisions  of  21  &  22  Yict.  c.  56,  power  was  given 
to  include  in  the  inventory  of  the  personal  estate  of  any  person 
who  should  have  died  domiciled  in  Scotland,  any  personal  estate 
of  the  deceased  situated  in  England  or  Ireland  or  both  (c) . 

In  Ireland  there  was  a  Probate  duty  similar  to  the  English 
Probate  duty  {d). 

{!>)  Tho  extent  of  tlxo  personalty  where  the  judgment  was  recorded ; 

upon  whicli  Probate  duty  "was  pay-  leases  where  the  land  was  situate  ; 

aLlo  in  dealt  with  fully  in  Att.-Oen.  specialty  debts  where  tho  instrument 

V.  JJimohd,  1  C.  &  J.  .'JoG.    See  also  hai^pcncd  to  be ;    and  simple  con- 

thc  9th  edition  of  tliis  work,  p.  iJVZ  tract  debts  where  the  debtor  resided 

it  8cq.     It  may  be  Hullicieiit  here  to  at  the  time  of  the  testator's  death, 

remind  the  reader  that  judgment  See  1  Sand.  274,  a,  note  (3). 

debts  were  assets  for  the  purposes  (c)  Sect.  8. 

of  tlio  juriHdiction  of  the  Ordinary,  {d)  See  JG  Geo.  III.  c.  50;    5  & 
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Account  duty  was  imposed  for  the  first  time  by  sect.  38  of  Account  duty, 
the  Customs  and  Inland  Revenue  Act,  1881  (44  Vict.  c.  12), 
subsequently  amended  by  sect.  11  of  the  Customs  and  Inland 
Eevenue  Act,  1889  (52  Vict.  c.  7).  It  was  a  Stamp  duty 
imposed  to  cover  certain  personal  and  moveable  property, 
not  covered  by  Probate  duty.  The  property  to  which  the  duty 
was  intended  particularly  to  apply  consisted  mainly  of  certain 
property  disposed  of  during  the  lifetime  of  a  deceased  person 
which  if  it  had  passed  on  death  would  have  been  liable  to 
Probate  duty.  The  duty  is  no  longer  payable  under  the 
name  of  Account  duty,  but  Estate  duty  under  the  Finance 
Act,  1894,  is  chargeable  upon  all  property  upon  which  Account 
duty  was  before  payable. 

The  Customs  and  Inland  Eevenue  Act,  1881,  made  property 
of  this  nature  liable  to  Inventory  duty  in  Scotland. 

Legacy  duty  was  first  imposed  by  the  statute  20  Geo.  III.  Legacy  duty, 
c.  28.  This  Act  was  followed  at  short  intervals  by  amending 
Acts,  but  by  these  Acts  the  duties  were  imposed  merely  on  the 
receipts  for  legacies  and  shares  of  residue  (e).  The  statute  36 
Geo.  III.  c.  52,  after  repealing  the  preceding  duties,  imposed 
new  ones,  not  upon  the  receipts,  but  upon  the  legacies  and  shares 
of  residue  themselves.  The  existing  duties  are  now  regulated 
by  b^^  Geo.  III.  c.  184  (together  with  36  Geo.  III.  c.  52),  43 
Vict.  c.  14,  and  44  &  45  Vict.  c.  12. 

Legacy  duty  has  been  left  untouched  by  the  Finance  Acts, 
except  in  respect  of  exemptions  (1894,  ss.  1,  5  (2)  and  16),  the 
power  to  accept  composition  for  death  duties  (1894,  s.  13),  the 
rate  of  interest  payable  on  arrears  (1896,  s.  18)  (/). 

Succession  duty,  imposed  by  the  Succession  Duty  Act,  1853  Succession 
(16  &  17  Vict.   c.  51),  made  dispositions  of  real  property,  and    ^^  ^" 
certain  classes  of   personal  property  before  untouched  by  the 
Legacy  Duty  Acts,  subject  to  duty.     This  Act,  as  amended  by 
numerous  Acts,  remains  in  force,  subject  however  to  considerable 
modifications  by  the  Finance  Act,  1894  ({/). 

Temporary  Estate  duty  was  a  duty  of  1  per  cent,  imposed  by  Temporary 
the  Customs  and  Inland  Revenue  Act,   1889  (52  &  53  Vict,  ^^t'^^e  duty. 
c.   7,  ss.   5  and  6),  upon  estates  exceeding  10,000/.,  and  was 

6Yict.  c.  82;  16  &  17  Vict.  c.  59;       dealt  with  in  detail,  i^ost,  p.  1763 

25  &  26  Vict.  c.  22.  ^^  ^^'1- 

{g)  The  incidence  of  this  duty  is 
(e)  See  post,  p.  1768.  ^^^^^  ^.^j^  -^  ^^^^^^^  ^^^^^^  p_  ^-^g 

(/)  The  incidence  of  this  duty  is      et  seg^. 


1696 


Of  the  History  and  Incidence     [Pt.  vi.  Bk.  T. 


Character  of 
death  duties 
before  and 
after  the 
Finance  Act, 
1894. 


Scope  of 
Finance  Act, 
1891. 


charged  on  botli  realty  and  personalty.  It  is  in  effect  repealed 
by  sect.  1  of  the  Finance  Act,  1894,  except  as  to  estates  of 
persons  dying  before  June  1,  1896  in  cases  where  the  Estate 
duty  is  not  leviable  under  that  Act  (/;). 

Before  the  passing  of  the  Finance  Act,  1894,  the  death  duties 
were  of  two  types  ;  the  first  type,  which  considered  only  the 
amount  of  the  property  passing,  disregarding  relationship,  was 
charged  on  the  corpus  of  the  property  and  consisted  of  the 
Probate,  Account  and  Temporary  Estate  duties ;  the  second  type 
included  the  Legacy  and  Succession  duties,  and  was  a  charge  on 
the  interest  of  the  beneficiary,  at  rates  varying  according  to  the 
relationship  of  the  beneficiarj'  to  the  person  from  whom  the 
interest  was  derived. 

It  will  be  observed  that  under  this  system,  all  classes  of  pro- 
perty were  not  equally  taxed.  Probate  duty  was  only  charged 
on  the  personal  property  passing  under  a  Will  or  on  intestacy, 
and  only  on  such  personalty  as  was  within  the  jurisdiction  of 
the  Court  granting  probate  or  letters  of  administration.  Ac- 
count duty  brought  in  other  classes  of  personal  property,  c  g. 
personal  property  included  in  voluntary  settlements,  doi/afiones 
mortis  causa,  and  gifts  made  within  a  year  of  death  generally. 
Personal  property  included  in  other  than  voluntary  settlements, 
and  real  property  of  any  description,  unless  devised  in  trust  for 
sale,  were  altogether  untouched  by  duties  of  the  first  type. 

Under  the  Legacy  and  Succession  Duty  Acts  also,  personal 
property  and  real  property  were  unequally  taxed.  Personalty 
was  charged  according  to  the  interest  taken  by  the  beneficiary 
on  the  principal  value.  Pealty  was  charged,  only  on  the  value 
of  the  life  interest,  whether  the  beneficiary  took  merely  a  life 
interest  or  an  absolute  interest  in  fee  simple.  Consequently  the 
successor  to  a  leasehold  interest  sometimes  paid  more  than  he 
AN'ould  liavo  paid  if  the  property  had  been  freehold.  These  in- 
equalities were  to  a  very  limited  extent  removed  by  the  addi- 
tional Succession  duty  imposed  in  1888  (/). 

The  Finance  Act,  1894,  was  passed  for  the  purpose  of  making 
all  classes  of  property  on  a  death  bear  an  equal  burden  of  taxa- 
tion. As  has  been  shown,  it  abolishes  by  implication  the  old 
I'robato  duty,  Account  duty,  and  Temporary  Estate  duty,  and 
in  tlieir  pla(;o  imposes  a  duty  of  a  similar  type  to  the  Probate 


(A)  Soo  jtod,  p.  1828  ii  acq.,  and 
p.  1830,  n.  [h). 

(/)   Sco     Customs     and     Inland 


Revenue  Act,  1888  (51  &  52  Vict, 
c.  8),  s.  21  ;  post,  pp.  1764,  n.  (f), 
1805,  n.  (o). 
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duty,  which  is  of  wider  scope  in  its  application  to  personalty, 
jind  subjects  real  property  for  the  first  time  to  this  type  of  tax. 
As  to  Legacy  and  Succession  duty,  it  is  sufficient  here  to  say 
that  Legacy  duty  remains  almost  untouched,  and  that  Succession 
duty  is  (by  sect.  18  of  the  Act)  altered  by  substituting  the 
principal  value  of  the  property  itself,  for  the  value  of  the  life 
interest,  as  the  basis  of  valuation. 

The  general  principle  of  the  Finance  Act,  1894,  is  to  charge 
Estate  duty  according  to  the  principal  value  of  all  property,, 
real  or  personal,  settled  or  not  settled,  which  passes  or  is  deemed 
to  pass  on  death. 
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OF  THE  ESTATE  DUTY  AND  OF  THE  PROVISIONS  OF  THE 
FINANCE  ACT,  1894,  RELATING  THERETO. 

Estate  Duty. 

Grant  of  Eat  ate  Duty. 

"1.  In  the  case  of  every  person  dying  after  tlie  commencement 
of  this  Part  of  this  Act,  there  shall,  save  as  hereinafter  expressly 
provided  (/.•) ,  be  levied  and  paid,  upon  the  principal  value  ascer- 
tained as  hereinafter  provided  of  all  property,  real  or  personal, 
settled  or  not  settled,  which  passes  on  the  death  of  such  person 
a  duty  called  '  Estate  duty,'  at  the  graduated  rates  hereinafter 
mentioned,  and  the  existing  duties  mentioned  in  the  First 
Schedule  to  this  Act  shall  not  be  levied  in  respect  of  property 
chargeable  with  such  estate  duty  (/). 

"  2. —  (1.)  Property  passing  on  the  death  of  the  deceased  shall 
be  deemed  to  include  the  property  following,  that  is  to  say : — 
"  (a)  Property  of  which  the  deceased  was  at  the  time  of  his 

death  competent  to  dispose  ; 
"  (b)  Property  in  which  the  deceased  or  any  other  person  had 
an  interest  ceasing  on  the  death  of  the  deceased,  to  the 
extent  to  which  a  benefit  accrues  or  arises  by  the  cesser 
of  such  interest ;  but  exclusive  of  property  the  interest 
in  which  of  the  deceased  or  other  person  was  only  an 
interest  as  holder  of  an  office,  or  recipient  of  the 
benefits  of  a  charity,  or  as  a  corporation  sole ; 
"  (c)  Property  which  would  be  required  on  the  death  of  the 
deceased  to  be  included  in  an  account  under  sect.  38  of 
the  Customs  and  Inland  Revenue  Act,  1881,  as 
amended   by   sect.    11    of   the    Customs   and   Inland 


(/.')  For  savingH  and  oxemptione,  sco  sect.  15,  j^osif,  p.  1746  e^  sr^. 
(/)  Thin  H<'lii)(lul((  will  li<)  found  set  out  ]iijd,  p.  1701. 
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Eevenue   Act,    1880,   if    those   sections   were   liereiu  -'i2jS:  53  Vict, 
enacted  and  extended  to  real  property  as  well  as  per- 
sonal   property,    and    the    words    '  voluntary  '    and 
'  voluntarily '  and  a  reference  to   a  '  volunteer '  were 
omitted  therefrom ;  and 
"  (d)  Any  annuity  or  other  interest  purchased  or  provided  l^y 
the  deceased,  either  by  himself  alone  or  in  concert  or 
by  arrangement  with  any  other  person,  to  the  extent 
of   the    beneficial    interest    accruing    or    arising   by 
survivorship  or  otherwise  on  the  death  of  the  deceased. 
"  (2.)  Property  passing  on  the  death  of  the  deceased  when 
situate  out  of  the  United  Kingdom  shall  be  included  only,  if, 
under  the  law  in  force  before  the  passing  of  this  Act,  legacy  or 
succession  duty  is  payable  in  respect  thereof,  or  would  be  so 
payable  but  for  the  relationship  of  the  person  to  whom  it  passes. 
"  (3.)   Property  passing  on  the  death  of  the  deceased  shall  not 
be  deemed  to  include  property  held  by  the  deceased  as  trustee 
for   another    person,   under   a   disposition   not    made    by  the 
deceased,    or    under    a    disposition    made    by     the    deceased 
more  than  twelve  months  before  liis  death  where  possession  and 
enjoyment  of  the  property  was  ho}id  fide  assumed  by  the  bene- 
ficiary immediately  upon  the  creation  of  the  trust  and  thence- 
forward retained  to  the  entire  exclusion  of  the  deceased  or  of 
any  benefit  to  him  by  contract  or  otherwise." 

Sects.  1  and  2  are  the  sections  of  the  Act  which  impose  the  Scope  and 
duty.    Section  1  contains  the  broad  general  principle  of  the  Act  ^^^^^  ^  ^^^^  ^ . 
and  is  clear  and  comprehensive ;  it  charges  all  property  which 
passes  on  death,  whether  real  or  personal,  settled  or  unsettled, 
according  to  the  principal  value.   Section  2,  which  is  merely  a  sub- 
sidiary and  supplemental  section  (^w),  was  intended  to  sweep  in 
a  few  cases  which  were  thought  perhaps  to  be  within  the  spirit 
though  not  within  the  letter  of  the  first  section,  or  else  were 
supposed  to  be  likely  to  lead  to  evasion  if  not  made  equally 
subject  to   Estate  duty.      The  two   sections  are  mutually  ex-  mutually 
elusive,  and  if  a  case  falls  within  sect.  1,  it  cannot  come  within 
sect.  2  ;   sect.  1  applies  to  property  passing  on  death,  sect.  2  to 
property  which,  though  not  actually  passing  on  death,  for  the 
purposes  of  sect.  1  is  to  be  deemed  to  pass  on  death. 

This  view  of  the  scope  and  effect  of  the  two  sections  was  ex- 
pressed by  Lord  Macnaghten  in  the  case  of  Earl  Cowlvij  v. 

(to)  Pod,  p.  1701. 
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Inland  Revemic  Commissioners  {■>/).  The  second  Earl  Cowley  and 
his  son,  being  respectively  tenant  for  life  and  tenant  in  tail,  exe- 
cuted a  disentailing  deed  by  which  they  granted  certain  estates, 
called  the  Mornington  Estates,  to  a  trustee  to  hold  freed  from 
the  estate  tail  to  such  uses  as  they  should  jointly  appoint.  In 
exercising  that  power,  the  second  earl  and  his  son  mortgaged 
the  estates  in  fee  simple  to  a  company  as  security  for  a  loan, 
part  of  which  was  advanced  for  the  benefit  of  the  second  earl 
and  part  for  the  benefit  of  the  son.  With  part  of  the  loan  prior 
incumbrances  on  the  second  earl's  life  estate  were  paid  off, 
and  the  company  took  an  assignment  of  the  debts  and  all  the 
assignor's  rights  and  powers  of  recovery  as  further  security  for 
the  loan.  The  second  earl  and  his  son  then  executed  a  deed  of 
re-settlement,  by  which  the  estates  were  charged  with  an 
annuity  to  the  son  payable  during  the  second  earl's  life,  and 
subject  thereto  were  declared  to  be  held  in  trust  for  the  second 
earl  for  life,  and  after  his  death  for  the  son  for  life,  with 
remainders  over.  Upon  the  second  earl's  death,  in  1895,  the 
Crown  claimed  from  the  son  Estate  duty  upon  the  gross  value 
of  the  estates  without  allowing  any  deduction  in  respect  either 
of  the  mortgage  to  the  company  or  of  the  annuity  which  ceased 
with  the  second  earl's  life.  It  was  held  that  Estate  duty  was 
payable  under  sect.  1,  but  that  the  settled  property  which  passed 
to  the  son  on  the  second  earl's  death  was  the  equity  of  redemp- 
tion. Estate  duty  was  therefore  only  payable  on  the  equity  of 
redemption. 

This  case,  however,  must  be  distinguished  from  the  case  of 
Att.-Gen.  v.  Lord  Montagu  (o).  There  the  Dowager  Duchess 
of  Buccleuch,  as  tenant  for  life  in  possession  of  the  Ditton 
property,  joined  with  Lord  Montagu  and  his  eldest  son,  to 
whom,  subject  to  such  life  estate,  the  property  was  limited  to 
such  uses  as  they  should  jointly  appoint,  in  a  mortgage  in  fee 
to  secm'o  a  loan  to  Lord  Montagu  and  his  eldest  son  of  27,000/. 
with  interest,  and  by  a  deed  of  even  date.  Lord  Montagu  and 
his  oldest  son  covenanted  with  the  duchess  to  keep  her  in- 
demnified against  the  mortgage  debt  and  interest,  and  assigned 
an  annuity  and  rent-charge  secured  upon  other  property  to 
trustees  to  keep  down  the  interest  on  the  27,000/.,  so  that  the 
life  estate  of  the  duchess  might  be  wholly  exonerated  from  and 
indemnified  against  the  mortgage  debt.  It  was  held,  that  in 
estimating  the  principal  value  for  Estate  duty  payable  on  the 

(*/)  [1899]  A.  C.  198.  (o)  [1904]  A.  C.  316. 
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death  of  the  duchess,  no  deduction  could  be  made  on  account  of 
the  mortgage  debt.  Lord  Davey,  in  his  speech,  says :  "If  this 
were  a  simple  case  of  a  mortgage  by  a  tenant  for  life  and  a 
remainderman,  or  by  successive  tenants  for  life  and  the  ultimate 
remainderman,  I  think  that  the  property  would  2^)'o  tanto  be 
taken  out  of  the  settlement,  as,  from  the  date  of  the  mortgage 
and  on  the  death  of  the  first  tenant  for  life,  the  Estate  duty 
could  be  claimed  only  on  the  equity  of  redemption.  But  there 
apj)ear  to  me  to  be  circumstances  in  the  present  case  which  take 
it  out  of  the  rule.  I  am  not  prepared  to  say — and  it  is  not 
necessary  to  express  an  opinion — whether,  if  there  had  been  a 
mere  indemnity,  such,  indeed,  as  the  law  would  imply  from  the 
fact  of  the  mortgage  being  for  the  benefit  of  the  remainderman, 
if  there  were  a  mere  personal  covenant  of  indemnity  to  the 
duchess  (to  take  this  concrete  case)  by  Lord  Montagu  and  his 
son,  I  am  not  prepared  to  say  whether  that  would  be  sufficient 
or  not.  I  do  not  say  that  it  would  not  be,  and  I  do  not  say 
that  it  would.  But  in  this  case  it  appears  to  me  that  we  have 
far  more  than  that.  We  have  what,  in  my  opinion,  amounts  to 
an  express  contract  by  Lord  Montagu  and  Mr.  Montagu  with 
the  duchess  that  under  no  circumstances,  although  she  had  at 
their  request  joined  in  the  mortgage  in  order  to  effect  a  mort- 
gage of  the  fee,  should  she  be  called  upon  to  pay  anything  out 
of  the  income  of  her  Ditton  property  ;  and  provision  was  made 
by  which,  in  case  any  such  claim  were  made  upon  lier,  she  might 
have  recourse  to  another  fund  which  was  charged  for  the 
purpose.  The  arrangement  between  the  parties  was,  in  fact 
and  in  truth,  that  the  duchess  should  continue  to  enjoy  the 
whole  income  of  the  Ditton  estate  discharged,  as  between  her 
and  those  entitled  in  remainder,  from  any  liability  by  reason  of 
her  having  joined  in  the  mortgage." 

Sect.  2  is  a  section  subsidiary  and  supplemental  to  sect.  1 .  Sect.  2  sub- 
To  use  the  words  of  Lord  Watson,  in  Att.-Gen.  v.  Beech  («),  ^idi^i'T  and 

.  supplemental 

"  It  apparently  was  anticipated  that  a  Court  of  law  might  place  to  sect.  i. 

upon  these  words  '  which  passes  on  the  death  of  such  person,'  a 
construction  limited  to  property  which  passed  in  the  ordinary 
sense  of  the  term  from  the  deceased  into  the  possession  and 
property  of  another  person  after  his  death.  But  the  second 
section  of  the  statute  widens  that  interpretation  very  much  ;  for 
it  extends  it  to  all  cases  where  a  survivor  of  the  deceased  takes 

(/))  [1899]  A.  C.  53. 

W.E. —  vol..  II.  5  R 
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a  succession,  or  I  should  say  rather,  derives  a  benefit  Ly  reason 
of  the  death  of  the  deceased  dependent  upon  and  emerging 
upon  the  death  of  the  deceased." 

Property  passing  on  the  death  is  deemed  to  include  property 
classified  under  four  different  heads:   (a),  (b),  (c),  (d). 
Sect.  2  Sect.  2  (1)  (a)  deals  with  property  of  which  the  deceased  was 

(1)  (^)-  at  the  time  of  his  death  competent  to  dispose,  whether  he  exer- 

cised his  power  or  not. 

By  sect.  22  (2)  (a),  "A  person  shall  be  deemed  competent  to 
dispose  of  property  if  he  has  such  an  estate  or  interest  therein 
or  sach  general  power  as  would,  if  he  were  sui  juris,  enable  him 
to  dispose  of  the  property,  including  a  tenant  in  tail,  whether  in 
possession  or  not ;  and  the  expression  '  general  power '  includes 
every  power  or  authority  enabling  the  donee  or  other  bolder 
thereof  to  appoint  or  dispose  of  property  as  he  thinks  fit,  whether 
exercisable  by  instrument  inter  vivos  or  by  Will,  or  both,  but 
exclusive  of  any  power  exercisable  in  a  fiduciary  capacity  under 
a  disposition  not  made  by  himself,  or  exercisable  as  tenant  for 
life  under  the  Settled  Land  Act,  1882,  or  as  mortgagee  "  {q). 

In  the  case  of  In  re  Scott  (;-),  property  devised  by  a  son,  which 
took  effect  by  virtue  of  the  Wills  Act,  1837,  sect.  33,  was  held 
to  be  property  of  which  he  was  at  the  time  of  his  death  compe- 
tent to  dispose.  John  Scott  the  younger,  the  son  of  John  Scott 
the  elder,  died  on  January  22nd,  1899 :  John  Scott  the  elder 
died  after  his  son  on  May  12th,  1899  :  John  Scott  the  younger 
devised  real  property  to  his  daughter,  and,  by  virtue  of  the 


(q)  "The   distinction  between  a  lished  in  Drake  y.  Att.-Oen.,  10  CI. 

person's  own  property  and  property  &  F.  257,  affirming  Flaft  v.  Boidh, 

which  is  not  his  own,  but  which  he  6  M.  &  W.  756" :  per  Lord  Lindley 

can  dispose  of  by  WiU  in  any  way  ^^  Commissioners  of  Stamp  Duties  y. 

ho  pleases  by  virtue  of   a  power  ^^^^^^j^^^.^^  r^^^^^  ^_  (._  jg^^  j^q_ 
conferred  on  him,   is  well  estab- 
lished.    Such  last-mentioned  pro-  (r)  [1900]  1  Q.  B.  372;  [1901]  1 

porty  is  not  his  own  in  any  proper  Q.  B.  228.     But  where  sect.  33  of 

sense ;  and  even  if  he  executes  the  the  Wills  Act  had  no  application, 

power  by  his  Will  no  Probate  duty  see  Loixl  Advocate  v.  Bo()ie,  [1894] 

is    payable    upon    that     property  A.  C.  83  ;  Att.-Oen.  v.  Loijd,  [1895] 

unless  such  duty  is  made  payable  1  Q.  B.  496.     And  see  meaning  of 

by  a  statute  so  worded  as  clearly  to  expression  "  competent  to  dispose  " 

coTnprohcnd  it.      A  statute  impos-  in  sect.  21  of  the  Succession  Duty 

ing  duty  (jii  a  testator's  property  Act,    16   &   17   Vict.    c.    51,    post, 

g'jiiorally  is  not  suflicient  for  this  p.  1813,  note  (//).    And  see  also  8  & 

purpose.     This  was   finally  cstab-  9  Vict.  c.  76,  s.  i,  post,  p.  1796. 
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Wills  Act,  1837,  sect,  33,  tlie  devise  took  effect  as  if  John  Scott 
the  younger  had  died  after  his  father ;  it  was  held  that  such 
real  property  was  liable  to  Estate  duty,  as  being  property  of 
which  at  the  time  of  his  death  the  deceased  was  competent  to 
dispose  :  there  were,  therefore,  two  successions  upon  which  duty 
was  payable. 

Sect.  2  (1)  (b)  taxes  property  in  which  the  deceased  or  any  Sect.  2 
other  person  had  an  interest  ceasing  on  the  death  of  the  deceased  (1)  (b). 
to  the  extent  to  which  a  benefit  accrues  or  arises  to  someone  on 
his  death  by  the  cesser  of  such  interest  (.s) .  The  sub-section 
includes  (1)  property  in  which  the  deceased  had  an  interest 
ceasing  on  his  death,  such  as  a  life  interest  in  property  com- 
j)rised  in  a  settlement,  a  life  annuity,  or  rent-charge  charged  on 
or  issuing  out  of  any  property ;  (2)  property  in  which  some 
other  person  had  an  interest  ceasing  on  the  death  of  the 
deceased.  Sect.  2  (1)  (b)  has  been  borrowed  and  adapted  from 
sect.  5  of  the  Succession  Duty  Act ;  it  does  not  refer  to  the 
cesser  of  an  interest  in  property  which  passes,  but  to  the  cesser 
of  an  interest  in  property  which  does  not  pass  ;  this  reading  of 
the  sub-section  is  supported  by  the  directions  for  valuing  "  the 
benefit  accruing  or  arising  from  the  cesser  of  an  interest  ceasing 
on  the  death  of  the  deceased"  contained  in  sect.  7  (7).  Such 
directions  would  be  unnecessary  for  the  valuation  of  property 
which  passes,  for  if  property  passes  it  can  be  valued  by  consider- 
iug  what  it  would  fetch  in  the  open  market  {t).  The  words  of 
sect.  2  (1)  (b),  "  to  the  extent  to  which  a  benefit  accrues  or 
arises  by  the  cesser  of  such  interest,"  should  be  read  in  conjunc- 
tion with  sect.  7  (7)  [u). 

It  was  contended  in   Att.-Gou.  v.  BeecJi  (,r),  that  where  a  Tenant  for 
tenant  for  life  of  settled  property  with  a  power  of  appointment  j^.riu"i.^i^;^' 
appointed  the  property  to    her   son    subject   to    her   own  life  interest  to 
interest,  and  by  a  subsequent  deed  surrendered  her  life  interest  n:an. 
to  the  trustees  of  the  settlement,  "  to  the  end  and  intent  that 
such  life  interest  may  merge  in  the  interest  in  remainder  "  of 

(s)  See  as  to  -what  is  covered  by  ment    in    Earl    ('invhij    v.    TnIan<J 

these  words,  Att.-Oi-n.    v.    Smith-  lievenue  Coinmissione7's,  [^18991  A.  C. 

Marriott,  [1899]  2   Q.  B.   595;  Be  198. 

Toirnsend,  [1901]  2  K.  B.  331  ;  Re  (»)  Lord  Advocate  v.  Madacldau 

Dixon,  [1902]  1  Ch.  248.     And  cl  (1899),  1  F.  917;  W.N.  (1900),  204; 

sect.  5  of  the  Succession  Duty  Act,  Att.-Gen.  v.  Wood,  [1897]  2  Q.  B. 

1853,  post,  p.  1803,  note  {n).  102. 

(/)  See  Lord  Macnaghten's  judg-  (.r)  [1899]  A.  C.  53. 
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Remainder- 
man acquiring" 
interest  of 
tenant  for  life. 


63  &  64  Vict. 
c.  4,  s.  11. 


59  &  60  Vict. 
c.  28,  8.  14. 

Exception  to 
pasHinf^  of 
projierty  on 
enlarfjfcmout 
of  interest  of 
settlor. 


her  son,  and  died  more  than  twelve  months  afterwards,  estate 
duty  was  payable  under  sect.  1  or  sect.  2  (1)  (b)  ;  but  it  was 
held  that  the  property  had  passed  into-  vivos,  and  therefore  the 
death  of  the  mother  had  nothing  to  do  with  the  passing  of  the 
property  ;  that  the  property  did  not  pass,  and  could  not  be 
deemed  to  pass,  on  her  death.  Lord  Davey,  in  his  speech  in 
Att.-Gcn.  V.  CoH-h'ij  {//),  says:  "Since  the  decision  in  Atf.-Gcn. 
V.  Beech,  it  cannot  be  denied  that  if  the  tenant  for  life  and 
remainderman  in  fee  combine  to  sell  settled  property,  it  is 
thereby  taken  out  of  the  settlement,  and  does  not  pass,  and  is 
not  to  be  deemed  to  pass,  on  the  death  of  the  life  tenant.  And 
I  think  the  result  must  be  the  same  if,  instead  of  selling,  they 
combine  to  create  a  mortgage  in  fee  upon  the  settled  property. 
Pro  tanto  the  property  is  taken  out  of  the  settlement,  and  what 
passes  on  the  death  of  the  tenant  for  life  is  the  equity  of 
redemption  only,  and  the  benefit  accruing  or  arising  in  that 
event  is  in  that  equity  alone." 

In  Atf.-Gcn.  v.  De  Preville  {z).  Estate  duty  was  held  not 
payable  by  a  remainderman  who  acquired  the  interest  of  the 
tenant  for  life,  notwithstanding  that  the  tenant  for  life  died 
within  twelve  months  after  the  releasing  of  the  life  interest. 

By  sect.  11  of  the  Finance  Act,  1900,  duty  is  now  payable  in 
cases  raising  facts  similar  to  those  in  De  PreviUc's  Case  in  the 
case  of  persons  dying  after  the  31st  March,  1900  («). 

To  make  it  clear  that  sect.  2  (1)  (b)  does  not  impose  the  duty 
on  a  mere  enlargement  of  the  interest  of  a  settlor,  sect.  14  of 
the  Finance  Act,  1896,  provides  that  "where  property  is  settled 
by  a  person  on  himself  for  life,  and  after  his  death  on  any  other 
persons  with  an  ultimate  reversion  of  an  absolute  interest 
or  absolute  power  of  disposition  to  the  settlor,  the  property  shall 
not  be  deemed  for  the  purpose  of  the  princij)al  Act  to  pass  to  the 
settlor  on  the  death  of  any  such  other  person  after  the 
commencement  of  this  Part  of  this  Act,  by  reason  only  that  the 
settlor,  being  then  in  possession  of  the  property  as  tenant  for 
life,  be(;omos,  in  consoquonee  of  such  death,  entitled  to  the 
immediate  reversion,  or  acquires  an  absolute  power  to  dispose  of 
the  whole  property  "  (/>). 

This  section  was  considered  by  Yaughan  Williams,  L.  J.,  to 


{y)  [18'J9]  A.  C.  lUS,  utp.  21(». 
(z)  [1900]  1 Q.  B.  223,  jH,8t,  p.  1 70t). 
(«)  l'i,Ht,  p.  1700. 


{h)  Cf.  with  this  sect.  12  of  the 
Succession  Duty  Act,  1853,  iwst, 
p.  1807. 


Ch.  I.J     Provisions  of  Finance  Act  relating  thereto.  1T05 

be  a  declaratory  provision  to  make  clear  what  before  was  subject 
to  doubt  (c) . 

Sect.  15   of   the  Finance  Act,   189G,   further   declares   tluit  59&60Vict. 
property  which  reverts  to  the  disponer  shall  not  be  deemed  to    '  "' '  '  • 
pass  by  reason  only  of  its  reverter  to  the  disponer  in  his  life- 
time, and  provides  that — 

"  (1.)  Where  by  a  disposition  of  any  property  an  interest  is  Reverter  of 
conferred  on  any  person  other  than  the  disponer  for  the  life  of  ^["^J^*^  *" 
such  person  or  determinable  on  his  death,  and  such  person  enters 
into  possession  of  the  interest  and  thenceforward  retains 
possession  thereof  to  the  entire  exclusion  of  the  disponer  or  of 
any  benefit  to  him  by  contract  or  otherwise,  and  the  only  benefit 
which  the  disponer  retains  in  the  said  property  is  subject  to 
such  life  or  determinable  interest,  and  no  other  interest  is 
created  by  the  said  disposition,  then,  on  the  death  of  such  person 
after  the  commencement  of  this  Part  of  this  Act,  the  property 
shall  not  be  deemed  for  the  purpose  of  the  principal  Act  to  pass 
by  reason  only  of  its  reverter  to  the  disponer  in  his  lifetime. 

"  (2.)  Where  by  a  disposition  of  any  property  any  such  interest 
as  above  in  this  section  mentioned  is  conferred  on  two  or  more 
persons,  either  severally  or  jointly,  or  in  succession,  this  section 
shall  apply  in  like  manner  as  where  the  interest  is  conferred  on 
one  person. 

"  (3.)  Provided  that  the  foregoing  sub-sections  shall  not  apply 
where  such  person  or  persons  taking  the  said  life  or  determinable 
interest  had  at  any  time  prior  to  the  disposition  been  himself  or 
themselves  competent  to  dispose  of  the  said  property. 

"  (4.)  Where  the  deceased  person  was  entitled  b}^  law  to  the 
rents  and  profits  of  real  property  (as  defined  by  sect.  1  of 
the  Succession  Duty  Act,  1858)  of  his  wife,  and  has  died  in 
her  lifetime,  such  property  shall  not  be  deemed  for  the  purpose 
of  the  principal  Act  to  pass  on  his  death  by  reason  of  her  then 
beeoming  entitled  to  the  property  in  virtue  of  her  former 
interest." 

Sect.   2    (1)    (c)   of  the  Finance  Act,  1894,  extends  the  duty  Sect.  2 
to  property  which  would  be  required  on  the  death  of  the  deceased  (1)  (c). 
to  be  included  in  an    account  under  sect,  38  of    the  Customs 
and  Inland  Revenue  Act,  1881,  as  amended    by   sect.  11  of 
the  Customs  and  Inland  Revenue  Act,  1889,  if  those  sections 

(c)  Att.-^en.  V.  Wvod,  [1897]  2  Taylor  v.  Poncio.  (1901),  49  W.  R. 
Q.    B.    102,    at  p.    110.     See  also      596. 
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were  re-enacted  and  extended  to  real  property  as  well  as  per- 
sonal property,  and  the  words  "  voluntary  "  and  "  voluntarily  " 
and  a  reference  to  a  "  volunteer  "  were  omitted  therefrom. 

Sect.  38    of   the   Customs  and  Inland  Ee venue  Act,   1881, 
provides  as  follows : — 
44Vict.  c.  12,       "(2.)  The  personal  or  movable  property  to  be  included  in 
an  account   shall  be  property   of  the   following   descriptions, 
viz. : — 

"  (a)  Any  property  taken  as  a  donaiio  morih  caum  made 
by  any  person  dying  on  or  after  June  1st,  1881,  or 
taken  under  a  [voluntary]  disposition,  made  by  any 
person  so  dying,  purporting  to  operate  as  an  imme- 
diate gift  inter  rivos,  whether  by  way  of  transfer, 
delivery,  declaration  of  trust  or  otherwise,  which  shall 
not  have  been  boDu  Jido  made  three  {d)  months  before 
the  death  of  the  deceased. 
"  (b)  Any  property  which  a  person  dying  on  or  after  such 
day  having  been  absolutely  entitled  thereto,  has 
[voluntarily]  caused  or  may  [voluntarily]  cause  to  be 
transferred  to  or  vested  in  himself  and  any  other 
person  jointly,  whether  by  disposition  or  otherwise, 
so  that  the  beneficial  interest  therein,  or  in  some  part 
thereof,  passes  or  accrues  by  survivorship  on  his  death 
to  such  other  person. 
"  (c)  Any  property  passing  under  any  past  or  future 
[voluntary]  settlement  {e)  made  by  any  person  dying 
on  or  after  such  day  by  deed  or  any  other  instrument 
not  taking  effect  as  a  Will,  whereby  an  interest  in 
such  property  for  life  or  any  other  period  determinable 
by  reference  to  death  is  reserved  either  expressly  or  by 
implication  to  the  settlor,  or  whereby  the  settlor  may 
have  reserved  to  himself  the  right,  by  the  exercise  of 
any  power,  to  restore  to  himself,  or  to  reclaim  the 
absolute  interest  in  such  property  "  (,/). 
It  must  be  borne  in  mind  that  for  purposes  of  applying  this 
section  to  sect.  2  (1)  (c)  of  the  Finance  Act,  1894,  it  is  to 
bo   deemed  to   be  extended   to  real  property,  and  the  words 


[(1)  Extondod  to  twelve  moiitlis  (/)  Sco  as  to  exercise  of  powers 

by  52  Vift.  c.  7,  h.  11.  of  itppoiutmeut,  AU.-Uen,  v.  Chap- 

{e)  Udo   Crm8in<(„   v.   .'/'//'■  Qurrn,  tou?j,  [1891],2  Q.  B.  526  ;  Att.-Gen. 

1ft  Q.  V,.  I).  250.  V.  (l(,slin<h  [lBy2]  1  Q.  Ji.  545. 
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"  voluntary "   and    "  voluntarily "    are   to    be   deemed    to   be 
omitted. 

The  Customs  and  Inland  Eevenne  Act,  1889,  s.  11,  provides  :  52  Vict.  c.  7, 

"  (1.)  Sub-sect.  2  of   sect.  38  of   the  Customs    and   Inland  **■     " 
Revenue  Act,  1881,  is  hereby  amended  as  follows  : — 

"  The  description  of  property  marked  (a)  shall  be  read  as  if 
the  word  '  twelve '  were  substituted  for  the  word  '  three ' 
therein,  and  the  said  description  of  property  shall  include 
property  taken  under  any  gift,  whenever  made,  of  which 
property  bona  fide  possession  and  enjoyment  shall  not  have  been 
assumed  by  the  donee  immediately  upon  the  gift  and  thence- 
forward retained,  to  the  entire  exclusion  of  the  donor,  or  of  any 
benefit  to  him  by  contract  or  otherwise. 

"  The  description  of  property  marked  (b)  shall  be  construed 
as  if  the  expression  'to  be  transferred  to  or  vested  in  himself  and 
any  other  person '  included  also  any  pui'chase  or  investment 
effected  by  the  person  who  was  absolutely  entitled  to  the  pro- 
perty either  by  himself  alone,  or  in  concert,  or  by  arrangement 
with,  any  other  person. 

"  The  description  of  property  marked  (c)  shall  be  construed 
as  if  the  expression  '  voluntary  settlement '  included  any  trust, 
whether  expressed  in  writing  or  otherwise,  in  favour  of  a  volun- 
teer, and,  if  contained  in  a  deed  or  other  instrument  effecting 
the  settlement,  whether  such  deed  or  other  instrument  was  made 
for  valuable  consideration  or  not  as  between  the  settlor  and  any 
other  person,  and  as  if  the  expression  '  such  property,'  wherever 
the  same  occurs,  included  the  proceeds  of  sale  thereof. 

"  The  charge  under  the  said  section  shall  extend  to  money 
received  under  a  policy  of  assurance  effected  by  any  person 
dying  on  or  after  June  1st,  1889,  on  his  life,  where  the  policy 
is  wholly  kept  up  by  him  for  the  benefit  of  the  donee,  whether 
nominee  or  assignee,  or  a  part  of  such  money  in  proportion  to 
the  premiums  paid  by  him,  where  the  policy  is  partially  kept 
up  by  him  for  such  benefit." 

It  must  be  borne  in  mind  that  for  the  purposes  of  the  incor- 
poration of  this  section  in  sect.  2  of  the  Finance  Act,  1894,  the 
section  is  to  be  read  as  if  any  reference  to  a  volunteer  were 
omitted  therefrom. 

The  Account  Stamp  duty  payable  under  the  last- mentioned 
Acts  is  payable  by  the  donee  personally,  and  not  out  of  the 
estate  of  the  deceased  {g). 

{g)  Re  Foster,  [1897]  1  Ch.  484. 
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The  case  of  Att.-Gou.  v.  Wormlliji)  was  decided  under  these 
Acts.  Hereditaments  had  been  mortgaged  to  the  defendant's 
father  to  secm-e  a  loan.  The  sum  of  23,924/.  remaining  due 
upon  the  mortgage,  by  a  deed  made  between  the  defendant's 
father,  the  mortgagors,  and  the  defendant,  it  was  agreed  that 
the  defendant  should  purchase  the  mortgaged  property  for 
24,500/.,  and  it  witnessed  that  in  consideration  of  575/.  paid  by 
the  defendant  to  the  mortgagors,  and  in  further  consideration  of 
the  covenant  on  the  part  of  the  defendant  thereinafter  contained, 
such  covenant  being  accepted  by  the  defendant's  father  in  satis- 
faction of  his  mortgage  debt,  from  which  he  thereby  released 
the  mortgagors  and  the  defendant,  the  mortgagors  and  the 
defendant's  father  conveyed  the  mortgaged  hereditaments  to 
the  defendant  in  fee  simple,  discharged  from  the  mortgage 
debt,  and  the  defendant  covenanted  to  pay  to  his  father  an 
annuity  of  755/.  during  his  lifetime.  The  defendant's  father 
died  in  1890,  leaving  a  Will,  and  the  Commissioners  of  Inland 
Revenue  claimed  Account  duty  on  the  sum  of  23,924/.  It  was 
held  that  the  covenant  by  the  son  to  pay  an  annuity  to  the 
father  prevented  the  transaction  from  being  a  pure  and  simple 
gift  within  the  meaning  of  sect.  11  (1),  and  that  bond  fide 
possession  had  not  been  assumed  by  the  son  immediately  upon 
the  gift  and  thenceforward  retained  to  the  entire  exclusion  of 
the  donor  or  any  benefit  to  him  by  contract  or  otherwise.  Con- 
sequently, duty  as  claimed  by  the  Commissioners  was  payable. 

If  the  transaction  is  intended  to  be  an  act  of  bounty,  and  not 
to  be  a  matter  of  pure  business,  it  must  be  held  to  be  a  gift 
within  the  meaning  of  the  above  sections  as  incorporated  in 
sect.  2  (1)  (c)  of  the  Act  of  1894. 
Ciift  inter  A  gift  Utter  vivos  which  reserves  to  the  donor  some  benefit,  or 

inaiodcmnr  ^ome  part  of  that  which  is  purj)orted  to  be  given  inter  vivos,  is 
Kome  boriffit  liable  to  Estate  duty  (/).  But  duty  is  not  payable  under  the 
duty:  Acts  of  LSSl   and   1889,  where  the  transfer  of  the  projjerty, 

wliethor  by  way  of  donation  or  sale,  is  absolute  and  uncon- 
ditional (/.). 
A  tranhfrr  Estate  duty  is  payable  upon  tlio  whole  amount,  even  though 

uiulondhuliuil  ^^'^^i'*'  ''^^^Y  ^^^"^^  been  partial  consideration.  In  Att.-Gen.  v. 
is  not  li-iblc.      Jdlni.^oii  (/),  KMniv  duly  was  lield  to  bo  payable  on  the  whole  of 


(//)  [1895]  I  (I.  V,.  U'J.  (/.)  Lord   Advocate   v.   Fninigmi, 

(i)  EnrI  Orvyv.  AU.-lln,.,  [1!»()(>]       20  Kottie,  488  ;  W.  N.  (189G),  101. 
A.  ('.  vi\.  (/)  [I'HKJ]  1  K.  B.  (517. 
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a  sum  of  500/.  paid  cluriug-  the  lifetime  of  tlie  donor  to  a  cliarit- 
able  society,  although,  according  to  arrangement,  the  society  was 
to  pay  to  the  donor,  and  to  his  wife  who  survived  him,  out  of 
the  ordinary  outgoings  of  the  society  an  annuity  of  25/.  It 
was  held  that  the  transaction  was  a  gift,  and  not  a  homl  fide 
purchase  of  an  annuity.  The  quantum  of  profit  retained  is  im- 
material, except  in  so  far  as  it  may  he  evidence  of  a  bond  fide  sale. 

In  Aft. -Gen.  v.  Ilotdcn  (m),  in  view  of  an  approaching 
marriage,  the  father  of  the  bridegroom  agreed  to  give  his  spn 
10,000/.,  on  condition  that  the  bride's  father  would  settle 
20,000/.  on  his  daughter :  He  jiaid  over  the  money  in  his  life- 
time, but  died  within  twelve  months  of  the  date  of  payment, 
and  it  was  held  that  Estate  duty  was  payable. 

It  was  contended  by  the  Crown  in  Att.-Geii.  v.  I)f  Prei-ille[n) 
that,  where  a  tenant  for  life  of  settled  property  had  released  his 
life  interest  in  favour  of  the.  remainderman  and  died  within 
twelve  months  of  such  release.  Estate  duty  was  payable  by  the 
remainderman  on  the  principal  value  of  the  property  under 
sect.  2  (1)  (c)  and  sect.  7  (7)  of  the  Finance  Act,  1894.  But 
the  Court  of  Appeal  decided  that  Estate  duty  was  not  payable  : 
that  the  word  "property"  must  mean  property  of  the  same  kind 
as  that  dealt  with  in  the  antecedent  Probate  duty  legislation, 
that  is  to  say,  property  in  which  the  deceased  had  such  an 
interest  that,  if  he  had  not  parted  with  it  by  gift  within  twelve 
months  before  his  death,  it  would  have  been  part  of  his  estate 
and  effects,  and  therefore  have  been  included  in  the  property  on 
the  value  of  which  the  duty  was  granted.  The  life  estate  could 
never  have  been  included  in  an  account,  for  upon  the  death  of 
the  owner  of  the  life  estate  it  ijjtio  facto  came  to  an  end,  and 
therefore  there  was  nothing  whatever  to  bring  into  account. 
But  the  duty  has  now  become  payable  in  such  a  case,  since  the 
passing  of  the  Finance  Act,  1900.  Sect.  11  of  that  Act  pro- 
vides : — 

"  (1.)  In  the  case  of  every  person  dying  after  March  31st,  1900,  63  Vict.  c.  7 
property  whether  real  or  personal  in  which  the  deceased  jDcrson  ^-  ^^• 
or  any  other  person  had  an  estate  or  interest  limited  to  cease  on  as^to^pTOperty 
the  death  of  the  deceased  shall,  for  the  purpose  of  the  Finance  passing  on 
Act,  1894,  and  the  Acts  amending  that  Act,  be  deemed  to  pass 
on  the  death  of  the  deceased,  notwithstanding  that  that  estate 
or  interest  has  been  surrendered,  assured,  divested,  or  otherwise 

(m)  [1903]  1  K.  B.  832.  («)  [1900]  1  Q.  B.  223. 


1710  <{f  the  Esfaie  Dtil/i  and  of  Ihv     [Pt.  vi.  ]',k.  i. 

disposed  of,  whether  for  value  or  not,  to  or  for  the  benefit  of 
any  person  entitled  to  an  estate  or  interest  in  remainder  or 
reversion  in  such  property,  unless  that  surrender,  nssurance, 
divesting,  or  disposition  was  hotid  fide  made  or  effected  twelve 
months  before  the  death  of  the  deceased,  and  bond  fide  possession 
and  enjoyment  of  the  property  was  assumed  tliereunder  imme- 
diately upon  the  surrender,  assurance,  divesting,  or  disposition, 
and  thenceforward  retained  to  the  entire  exclusion  of  the  person 
who  had  the  estate  or  interest  limited  to  cease  as  aforesaid,  and 
of  any  benefit  to  him  by  contract  or  otherwise. 

"  (2.)  This  section  shall  inter  alia  apply  in  Scotland  to  the 
conveyance  or  discharge  of  any  life  rent  in  favour  of  the  fiar, 
or  to  the  propulsion  of  the  fee  under  any  simple  or  tailzied 
destination." 
Sect.  2  Sect.  2   (1)   (d)  of  the  Finance  Act,  1894,  includes  annuities 

(1)  (d).  or  other  interests  whether  in  existence  or  not  at  the  time  of  the 

decease,  and  whether  purchased  or  provided  by  the  deceased  (o) 
alone  or  jointly  wath  any  other  person,  to  the   extent   of  the 
beneficial  interest  accruing  or  arising  by  survivorship  or  other- 
wise on  the  death  of  the  deceased. 
Policies  of  Policies  of  insurance  on  the  life  of  the  deceased,  which  are 

vested  in  him  at  his  death,  are  "  property  "  which  "  passes  on  " 
the  death  under  sect.  1,  although  that  which  really  passed  was 
not  the  actual  money  assured,  but  the  benefit  of  the  contract  of 
insurance. 

Property  '*  deemed  "  to  be  included  in  property  passing  on 
the  death  within  sect.  2  includes  the  proceeds  of  policies  of 
insurance  on  the  life  of  the  deceased,  if  such  policies  or  the 
moneys  thereby  assured  are  within  any  of  the  descriptions  in 
the  clauses  (a)  to  (d)  of  tliat  section.  The  effect  of  clauses  (c) 
and  (d),  taken  together,  in  relation  to  money  received  under 
jiolicies  of  insurance  effected  by  the  deceased  on  his  own  life,  is 
that  the  policy  moneys,  although  not  vested  in  the  deceased  at 
his  death,  are  liable  under  clause  (c)  to  duty,  if  the  policies  have 
been  wholly  kept  up  by  him  for  the  benefit  of  another.  As 
to  policies  wliich  are  neither  vested  in  the  deceased,  nor  in  fact 
kept  up  wholly  or  partially  by  him  for  the  benefit  of  others,  the 
liability  to  duty  is  under  clause  (d).  This  is  the  effect  of  the 
juflgiiicTit   of  I'alles,  C.  13.,  in  Att.-Gcn.  v.   liohinson  (p).     The 

(o)  Soo  AU.-(!t)i.  V.  Iltnrkiiii^,  Advoade  v.  Finning,  [1897]  A.  C. 
[U>01]  1  Q.  B.  285.  H5,  as  to  Succession  and  Account 

{l')  [1001]  2  I.   1!.  (17.     <'i'   Lurd      dulios.  in  Himiliir  cases. 
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facts  of  that  case  were  as  follows  :  A  liusband  on  his  marriage 
in  1843  assigned  four  policies  of  insurance  to  trustees,  and  his 
wife  assigned  8,500/.  Under  the  provisions  of  the  settlement 
the  policies  were  kept  u}),  and  the  annual  premiums  paid, 
exclusively  out  of  the  income  of  the  moneys  of  the  wife.  On 
the  death  of  the  husband  in  189(S  the  moneys  secured  by  the 
policies  became  payable,  and  were  held  to  be  liable  to  duty,  as 
being  an  interest  purchased  or  provided  by  the  deceased  in 
concert  or  by  arrangement.  Aft. -Gen.  v.  Dohi-ce  (q)  was  a  case 
also  under  this  sub-section.  A  sum  of  money  payable  under  a 
policy  of  insurance,  effected  by  a  husband  on  his  own  life,  was 
settled  in  trust  for  the  wife  for  life  and  upon  other  trusts.  On 
the  death  of  the  husband,  who  kept  up  the  policy  and  paid  the 
premiums  thereon  during  his  life  as  he  had  covenanted  under 
the  settlement,  it  was  held  that  the  sum  payable  under  the 
policy  on  his  death  was  an  interest  purchased  or  provided  by 
the  deceased. 

In  Att.-Geii.  v.  Murra//  (r)  the  facts  were  as  follows  :  A  father 
effected  a  policy  of  insurance  on  the  life  of  his  son,  then  aged 
eleven  years.  After  the  son  had  attained  the  age  of  twenty- 
one  years,  the  father,  with  the  approbation  of  the  son  and  the 
son's  intended  wife,  assigned  the  policy  of  insurance  and  all 
moneys  assured  or  to  become  payable  under  it  to  the  trustees  of 
the  son's  marriage  settlement  upon  trust,  after  the  son's  death, 
to  invest  the  insurance  moneys  and  pay  the  income  to  the  wife 
for  life.  After  the  death  of  the  son  (who  survived  his  father) 
the  insurance  moneys  were  paid  to  and  invested  by  the  trustees 
of  the  settlement.  It  was  held  by  the  Court  of  Appeal,  that  the 
expression  "  interest "  in  sect.  2  (1)  (d)  of  the  Act  covers  money 
paid  under  a  policy  of  insurance  on  the  life  of  the  deceased 
(approving  Att.-Got.  v.  llobiiiHon,  nhi  -stipra)  ;  but  held  further, 
that  the  sum  paid  under  the  insurance  policy  on  the  son's  death 
was  not  an  interest  purchased  or  provided  by  the  son  in  concert 
or  by  arrangement  with  his  father  within  the  meaning  of 
sect.  2  (1)  (d),  and  that  on  the  death  of  the  sou  Estate  duty  was 
not  payable  in  respect  of  that  sum. 

Sect.  2  (1)  (d)  has  been  amended  as  follows  by  the  Finance 
Act,  1896,  s.  16  : 

"  16.  The  Estate  duty  due  in  respect  of  any  annuity  or  other  AmeTidment 
definite  annual  sum,  whether  terminable  or  perpetual,  referred  y^^^  ^  28 

(?)  [1900]  1  Q.  B.  442. 

(r)  [1903]  2  K.B.  64  ;  11904]  1  K.B:  165  (C.  A.). 
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to  Estate  duty  to  in  sect.  2  (1)  (cT)  of  the  priucipal  Act,  may,  at  the  option  of 

on  annuities.    ^^^  person  delivering  the  account,  be  paid  by  four  equal  yearly 

instalments,  the  first  of  which  shall  be  duo  at  the  end  of  twelve 

months  from  the  date  of  tlie  death,  and  after  the  end  of  those 

twelve  mouths  interest  on  the  unpaid  portion  of  the  duty  shall 

be  added  to  each  instalment  and  paid  accordingly,  but  the  duty 

for  the  time  being  unpaid,  with  interest  to  the  date  of  payment, 

may  be  paid  at  any  time." 

Sect.  2  (2).        Sect.  2   (2)    of    the    Finance  Act,    1894,  subjects   to   duty 

Property  property  passing  on  the  death  of  the  deceased  when  situate  out 

the'united  °     of  the  United  Kingdom,  if,  under  the  law  in  force  before  the 

Kingdom :       passing  of  the  Act,  Legacy  or  Succession  duty  were  payable  or 

would  be  payable  but  for  the  relationship  of  the  person  to  whom 

it  passes  (.s) . 

It  is  sufficient  here  to  say  that  this  sub-section  introduces  the 
general  principle  of  the  Legacy  and  Succession  Duty  Acts ;  that 
general  principle  is  stated  by  Mr.  Dicey  in  his  book  on  the 
Conflict  of  Laws  {t)  in  the  following  terms  :  "  Legacy  duty  and 
Succession  duty  are  imposed  on  that  movable  property,  and  on 
that  movable  property  only,  which  the  legatee,  distributee,  or, 
to  use  a  more  general  terra,  the  successor,  claims  under  or  by 
virtue  of  British  Law  "  {u). 

(s)  These  latter    words  refer  to  Partnership    Act,    1890   (53    &   54 

the  case  of  property  passing  to  the  Vict.   c.   39),  s.  22.     As  to  money 

husband  or  wife  of  the  deceased.  invested  in  pui'chase   of   land   by 

[i)  Edit.  1896,  p.  785.  order   of    the    Lords    Justices    in 

(w)  It  should  be  remembered  that  Lunacy,  see  Att.-Oen.  v.  AiJeshury, 

Probate  duty  attached  on  hona  nota-  12  App.  Cas.  672.   As  to  mortgages 

hiliu  in  the  place  where  the  goods  of    freehold    property   outside  the 

happened    to    be    situate,    wholly  United    Kingdom,   see    Lawson  v. 

irrespective  of  the  question  of  the  Commrs.  of  Inland  Revemie,  [1896] 

domicilof  the  testator :  Fermindes'  2  I.  R.   418;  W.  N.   (1896),   145; 

Executors'  Case,  L.  E.  5  Ch.  App.  Lord  Hiidtdeij  v.  Att.-Gen.,   [1897] 

314—317.      The     share    of    a    de-  A.  C.  11  ;  Re  Smyth,  lim^  1  Ch. 

ceased  partner  was  situate  where  89.     In  Stern  v.  The  Queen,  [1896] 

the  business  was  carried  on:  per  1    Q.    B.    211,    it    was    held    that 

Sir   J.    Ilannen,     //*    tlie    goods   of  certificates  of   shares  in  a  foreign 

Ewiii<i,    0    P.    ]).     23 ;     Heaven   v.  company     on     which    a    form    of 

Muster   in   Ejiiily   of  the  Hiipreme  transfer  and  power  of  attorney  has 

(Jourt   of    Victoria,    [1895]    A.    C  been    endorsed    and    executed    in 

251.     Ah  to  sliares  of  partncTS  in  blank    may   be   liable    to    Probate 

realty,  Bce  Att.-Oen.   v.   lluhlmrk,  duty,  if  they  are  marketable  in  this 

13  Q.  li.  D.  275.     See  also  Forbes  country  and   are  operative  by  de- 

V.  Stevens,  T*.  R.  10  Eq.  178,  and  livery,    and   are    in    this    country 
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The  liability  of  personal  property  bequeathed  by  Will  or  Liability  to 
passing  under  an  intestacy  to  Legacy  duty  is  governed  by  ^^^''^'^  ^  ^ 
sect.  4  of  the  Revenue  Act,  1845  (8  &  9  Vict.  c.  76)  (,r),  and 
depends  upon  the  domicil  of  the  testator  at  the  time  of  his 
death.  If  the  testator  or  intestate  was  domiciled  in  the  United 
Kingdom,  Legacy  duty  is  payable  on  personal  property  wherever 
locally  situate.  If  the  testator  or  intestate  was  not  domiciled 
in  the  United  Kingdom,  neither  Legacy  duty  nor  Succession 
duty  is  payable  on  personal  property  wherever  locally  situate  {y) . 

The  liability  of  moveable  property  wherever  locally  situate  Liability  to 
to  Succession  duty  depends  upon  the  meaning  of  the  word  Succession 
"  j)roperty  "  in  sect.  2  of  the  Succession  Duty  Act,  1853.  In 
order  to  be  brought  within  that  section  the  legatee  must  be  a 
person  who  becomes  entitled  by  virtue  of  the  laws  of  this 
country  {z).  So,  also,  it  has  been  held  that  where  recourse  must 
be  had  to  English  law  in  order  to  enforce  the  trusts  of  a  deed, 
Estate  duty  and  Succession  duty  are  payable  upon  the  princij^al 
■  value  of  all  the  property  which  was  subject  to  those  trusts  at  the 
donor's  death  {ci). 

Real  property  situate  outside  the  United  Kingdom  is  subject 
neither  to  Legacy  duty  nor  Succession  duty  (J)). 

Where  any  property  passing  on  the  death  of  the  deceased  is 
situate  in  a  foreign  country,  in  estimating  the  value  of  the 
property  for  the  purposes  of  Estate  duty  an  allowance  is  to  be 
made  under  sect.  7  (4)  of  the  Finance  Act,  1894,  of  the  amount 
of  any  duty  payable  in  that  foreign  country  in  respect  of  that 
property  (r). 

"  3. — (1.)    Estate  duty  sliall   not  be  payable  in   respect   of  Exception  for 
property  passing  on  the  death  of  the  deceased  by  reason  onlj"  for'monc'y"'' 
of  a  bona  fide  purchase  from  the  person  under  whose  disposition  consideration. 

within     the     jurisdiction     of     the  {a)  Att.-Gen.  v.  Jewish  Coloniza- 

Ordinary  (now  the  Probate  Court).  tion  Association,  [1900]  2  Q.  B.  556; 

(x)  Post  p.  1796.  [1901]  1  Q.  B.  123;  where  the  cases 

relating  to  this  subject  are  fully 

(y)    Thompson      y.      ^,7..  -  Gen.  ^ealt  with  by  Eidley,  J.     See  also 

(1845).    13  Sim.  153  and  12  CI.  &  ^.,,,,^  p.  nes/note  (c). 

F.  1 ;  Att.-Gen.  V.  Napier,   6  Ex.  ^j^^  j^^^  ^  ^.^.^^.^  ^^  ^  p^^^,^^^^,  -^^ 

217;    Wallace  v.  Att.-Gen.    (1865),  .^^^  ^^^^^^  ^^^.^^^j^  ^^^^  mortgages 

L.R.  1  Ch.  1.     See  post,  p.  1798,  ^f  ^^^^    ^^^^^^    ^^^^^^   ^^.^  ^^    ^^ 

note  (c),  and  p.  1846  et  seq.  treated    as    personal   estate.      See 

(z)  Per  Lord  Cranworth,  L.  C,  ante,  p.  1712,  note  (u). 

in  Wallace  Y.  Att.-Gen.,  nhi  supra.  (c)  Qqq  post,  p.  1724. 
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the  property  passes,  Bor  iu  respect  of  the  falling  iuto  possession 
of  the  reversion  on  any  lease  for  lives,  nor  in  respect  of  the 
determination  of  any  annuity  for  lives,  where  such  purchase  was 
made,  or  such  lease  or  annuity  granted,  for  full  consideration  in 
money  or  money's  worth  paid  to  the  vendor  or  grantor  for  his 
own  use  or  benefit,  or  in  the  case  of  a  lease  for  the  use  or 
benefit  of  any  person  for  whom  the  grantor  was  a  trustee  {d). 

"  (2.)  Where  any  such  purchase  was  made,  or  lease  or  annuity 
granted,  for  partial  consideration  in  money  or  money's  worth 
paid  to  the  vendor  or  grantor  for  his  own  use  or  benefit,  or  in 
the  case  of  a  lease  for  the  use  or  benefit  of  any  person  for  whom 
the  grantor  was  a  trustee,  the  value  of  the  consideration  shall 
be  allowed  as  a  deduction  from  the  value  of  the  property  for  the 
purpose  of  Estate  duty." 

The  object  of  this  section  appears  to  be  to  prevent  the  possi- 
bility of  what  in  substance  might,  but  for  this  provision,  result 
in  payment  of  duty  twice  over  upon  the  same  property. 

The  section  creates  exceptions  in  favour  of  persons  who  have 
bought  something  and  paid  for  it  at  a  price,  but  who  are  not  to 
get  the  benefit  of  the  purchase  until  the  death  of  the  vendor. 
To  come  within  the  section,  the  transactions  must  be  for  money 
or  money's  worth  (^),  and  not  merely  in  the  nature  of  family 
arrangements.  The  cases  of  Brown  v.  Att.-Gen.  (/)  and  Att.- 
Gcn.  V.  Hdickltis  {(J)  were  decided  under  this  section,  the  Court 
holding  that  on  the  facts  of  both  eases  they  disclosed  family 
arrangements  and  not  purchases.  In  Att.-Gcn.  v.  Smith- 
Marriott  {fi),  the  defendant  owned  freehold  estates  in  Lincoln- 
shire, charged  with  the  payment  of  an  annual  jointure  rent- 
charge,  and  was  also  tenant  for  life  of  freehold  property  in 
]  Dorsetshire  ;  he  wished  to  get  rid  of  the  charge  on  the  Lincoln- 
shire i)ropcrty,  and  the  person  entitled  to  the  rent-charge,  by 
agreement  with  him,  released  the  Lincolnshire  estates,  and  the 
(hifcndant  in  consideration  granted  her  an  annuity  charged  on 
liis  life  interest  in  the  Dorsetshire  estates,  and  secured  by 
policies  of  insurance  on  his  life.  It  was  contended  that  this 
amounted  to  the  creation  of  a  new  annuity  for  full  consideration, 

{d)  Soo  as  to  wliiit  coiiBtitutes  a  Succession  Duty  Act,  18r)3(lG  &  17 

hoiut  full-  ])urcliiiHo  of  an  annuity,  Tict.  c.  i)\),  jiod,  p.  1810,  and  cases 

Atl.-(ln,.  V.  Joliiisuu,  [1;H);j]  1  K.  ii.  there  cited. 

017,  «/-/f,  p.  1708.  (/)  79  L.  T.  572. 

(«)  Cf.     oxproHHioii     '•  money   or  {ij)  [1901]  1  Q.  B.  285. 

iii<.n<iy"H  worth"  in  sect.  17  of  the  (A)  [1899]  2  Q.  B.  59J. 
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but  the  Court  held  that  the  transaction  was  not  the  grant  of  an 
annuity  for  full  consideration  in  money  or  money's  worth  to  the 
grantor  for  his  own  use  or  benefit  within  the  meaning  of  sect,  o, 
but  merely  a  transfer  of  the  security  for  the  rent-charge  from  one 
estate  to  the  other,  and  that  the  Crown  was  entitled  to  the  duty. 
A  contract  to  be  excepted  must  be  bond  fde  made  in  con- 
sideration of  money  or  money's  worth — words  which  appear  to 
have  been  selected  for  the  purpose  of  excluding  the  consideration 
of  marriage  (/). 

"4.  For  determining  the  rate  of  Estate  duty  to  be  paid  on  any  Aggregation 
property  passing  on  the  death  of  the  deceased,  all  property  so  form  om?  ^ 
passing  in  respect  of  which  Estate  duty  is  leviable  shall  be  estate  for 

purposG  of 

aggregated  so  as  to  form  one  estate,  and  the  duty  shall  be  levied  duty. 

at  the  proper  graduated  rate  on  the  principal  value  thereof : 

"Provided  that  any  property  so  passing,  in  which  the  deceased 

never  had  an  interest,  [or  which  under  a  disposition  not  made 

by  the  deceased  passes  immediately  on  the  death  of  the  deceased 

to   some   person    other  than  the  wife   or  husband  or  a  lineal 

ancestor  or  lineal  descendant  of   the   deceased,]    shall  not  be 

aggregated  with  any  other  property  but  shall  be  an  estate  by 

itself,  and  the  Estate  duty  shall  be  levied  at  the  proper  graduated 

rate  on  the  principal  value  thereof ;  but  if  any  benefit  under  a 

disposition  not  made  by  the  deceased  is  reserved  or  given  to  the 

wife  or  husband  or  a  lineal  ancestor  or  lineal  descendant  of 

the  deceased,  such  benefit  shall  be  aggregated  with  property  of 

the  deceased  for  the  purpose  of  determining  the  rate  of  Estate 

duty"  (/.•). 

Sect.  4  was  amended  bv  sect.  12  of  the  Finance  Act,  1900,  as  63  Vict.  c.  7, 
PI,  "  s.  12. 

loUows :  — 

"  12. — (1.)  The  exclusion  enacted  by  the  proviso  to  sect.  4  of  Amendment 

the  Finance  Act,  1894,  of  property  from  aggregation  shall,  in  gati°n.°^'^*^" 

the  case  of  every  person  dying  after  the  passing  of  this  Act, 

cease  to  have  effect,  except  as  regards  property  in  which  the 

deceased  never  had  an  interest. 

(»■)  Cf.    per    Lord  "Westbuiy  in  in  respect  of  any  future  tax.     See 

Flayer  v.  Bankes,  3  De  G.  J.  &  S.  also  Aft.-Gen.  v.  Dohree,  [1900]    1 

806,   a  case  dealing  with  the   ap-  Q,,  B.  442;    and  cf.  2^ost,  p.  1810, 

pointment  by  an  ante-nuptial  settle-  note  (?/). 

ment  executed  before  the  Property  (/c)  Exemptions  are  contained  in 

Tax  Act  of  a  jointure  rent-charge  sect.  7  (10),  sect.  15  (2),  sect.  16  (3), 

in  lieu  of  dower  in  favour  of  the  of  the  Act  of  1S94,  and  sect.  20  of 

intended  vdte,   without  deduction  the  Act  of  1896. 
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Settled 
properly. 


Settlemfnt 
E-itate  duty. 


"  Provided  tliat  where  an  interest  in  expectancy  (within  the 
meaning  of  Part  I.  of  the  Finance  Act,  1894),  in  any  property 
has  before  the  passing  of  this  Act  been  bond  fide  sold  or  mort- 
gaged for  full  consideration  in  money  or  money's  worth,  then 
no  other  duty  on  such  property  shall  be  payable  by  the  purchaser 
or  mortgagee  when  the  interest  falls  into  possession  than  would 
have  been  payable  if  this  section  had  not  passed ;  and  in  the 
case  of  a  mortgage  any  higher  duty  payable  by  the  mortgagor 
shall  rank  as  a  charge  subsequent  to  that  of  the  mortgagee, 

"  (2.)  Where  settled  property  passes,  or  is  deemed  to  pass,  on 
the  death  of  a  person  dying  after  the  passing  of  this  Act  under 
a  disposition  made  by  a  person  dying  before  the  commencement 
of  Part  I.  of  the  Finance  Act,  1894,  and  such,  property  would, 
if  the  disponer  had  died  after  the  commencement  of  the  said 
part,  have  been  liable  to  Estate  duty  upon  his  death,  the  aggre- 
gation of  such  property,  with  other  property  passing  upon  the 
first -mentioned  death,  shall  not  operate  to  enhance  the  rate 
of  duty  payable  either  upon  the  settled  property  or  upon  any 
other  property  so  passing  by  more  than  one-half  per  cent,  in 
excess  of  the  rate  at  which  duty  would  have  been  payable  if 
such  settled  property  had  been  treated  as  an  estate  by  itself." 

"  5. — (1.)  Where  property  in  respect  of  which  Estate  duty  is 
leviable,  is  settled  by  the  Will  (/)  of  the  deceased,  or  having  been 
settled  by  some  other  disposition  [in)  passes  under  that  disposition 
on  the  death  of  the  deceased  to  some  person  not  competent  to 
dispose  of  the  property, — 

"  (a)  a  further  Estate  duty  (called  Settlement  Estate  duty)  on 
the  principal  value  of  the  settled  property  shall  be 
levied  at  the  rate  hereinafter  specified,  except  where 
the  only  life  interest  in  the  property  after  the  death  of 
the  deceased  is  that  of  a  wife  or  husband  of  the 
deceased  {n)  ;  but 
"  (b)  during  the  continuance  of  the  settlement  the  Settlement 

Estate  duty  shall  not  be  payable  more  than  once. 
*'  (2.)   If  Estate  duty  has  already  been  paid  in  respect  of  any 
settled  proi»crty  since  the  date  of  the  settlement  (o),  the  Estate 


(/)  Tlio  wonlw  "not  coinpotcnt  to 
(liHpoHO  of  tho  jiropcrty "  do  not 
apply  to  property  "  Bottled  by  tho 
Will  of  tho  docouHod  "  :  //'  J'a/imr, 
W.  N.  (HiOO),  ;>. 

(//.)  Ah  to  ineaiiiiig  of  "  dis])osi- 


tion,"  sec  Att.-Gen.  v.  Dodivgioiiy 
[1897]  2  Q.  B.  373,  post,  p.  1754. 

(/O  Cf.  sect.  21  (5),  post,  p.  1754. 

(")  Jnland    Revenue   Commrs.   v. 
I'rksUnj,  [1901]  A.  C.  208. 
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duty  shall  not,  nor  shall  any  of  the  duties  mentioned  in  the  fifth 
paragraph  of  the  First  Schedule  to  this  Act,  be  payable  in 
respect  thereof,  until  the  death  of  a  person  who  was  at  the  time 
of  his  death  or  had  been  at  any  time  during  the  continuance  of 
the  settlement  competent  to  dispose  of  such  property  [and  who 
if  on  his  death  subsequent  limitations  under  the  settlement  take 
effect  in  respect  of  such  property  was  mi  Juris  at  the  time  of  his 
death  or  had  been  sui  Juris  at  any  time  while  so  competent 
to  dispose  of  the  property]  {p). 

"  (3.)  In  the  case  of  settled  property,  where  the  interest  of  any 
pprson  under  the  settlement  fails  or  determines  by  reason  of  his 
death  before  it  becomes  an  interest  in  possession,  and  subsequent 
limitations  under  the  settlement  continue  to  subsist,  the  property 
shall  not  be  deemed  to  pass  on  his  desith. 

"  (4.)  Any  person  paying  the  Settlement  Estate  duty  payable 
under  this  section  upon  pro[ierty  comprised  in  a  settlement,  may 
deduct  the  amount  of  the  ad  valorem  Stamp  duty  (if  any) 
charged  on  the  settlement  in  respect  of  that  property. 

"  (5.)  Where  any  lands  or  chattels  are  so  settled,  whether  by 
Act  of  Parliament  or  royal  grant,  that  no  one  of  the  persons 
successively  in  possession  thereof  is  capable  of  alienating  the 
same,  whether  his  interest  is  in  law  a  tenancy  for  life  or  a 
tenancy  in  tail,  the  provisions  of  this  Act  with  respect  to  settled 
property  shall  not  apply,  and  the  property  passing  on  the  death 
of  any  person  in  possession  of  the  lands  and  chattels  shall  be  the 
interest  of  his  successor  in  the  lands  and  chattels,  and  such 
interest  shall  be  valued,  for  the  purpose  of  Estate  duty,  in  like 
manner  as  for  the  purpose  of  Succession  duty"  [q). 

Before  the  passing  of  the  Finance  Act,  1894,  when  property 
was  settled  by  Will,  Probate  duty  was  charged  once  on  the 
corpus  of  the  property,  and  this  payment  covered  all  the  limita- 
tions of  the  settlement.  Under  this  section  property  under  all 
kinds  of  settlements  is  treated  in  the  same  way  as  property 
under  a  settlement  made  by  Will  was  formerly  treated.  The 
duty  is  chargeable  only  once  during  the  continuance  of  the 
settlement  (/•).  In  order  to  prevent  any  diminution  of  revenue 
from  settled  property  by  this  arrangement,  an  additional  1  per 
cent,  is  levied  on  all  property  under  settlement. 

(p)  Tlie  words  in  brackets  were  contained  in  sects.  5  (1)  (a),  5  (o), 

added  by  the  Amendment  Act  of  jg  {^\   jj^^j  21  (4\ 
1898  (61  &  62  Yict.  c.  10),  s.  13. 

{q)  Tbe  exemptions  from  Settle-  (^)  ^ee  Inland  Revenue  Commrs. 

ment    Estate    duty   appear    to   be  r.  Fn^sth-j/.  [190]]  A.  C^20S. 
W.E. — VOL.  II.  0  S 
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Definition  of 
settlement. 


Settled  Land 

Act,  1882  (45 
&;  4»i  Vict. 
c.  38),  s.  2(1). 


S.  2  (2) 


The  definition  of  settlement  is  contained  in  sect.  22  (i),  which 
provides  that  "  the  expression  '  settlement '  means  any  instru- 
ment, whether  relating  to  real  property  or  personal  property, 
which  is  a  settlement  within  the  meaning  of  sect.  2  of  the 
Settled  Land  Act,  1882,  or  if  it  related  to  real  property,  would 
he  a  settlement  within  the  meaning  of  that  section,  and  includes 
a  settlement  effected  hy  a  parol  trust." 

The  Settled  Land  Act,  1882,  provides  as  follows : — 

"2. —  (1.)  Any  deed.  Will,  agreement  for  a  settlement,  or 
other  agreement,  covenant  to  surrender,  copy  of  Couii  roll, 
Act  of  Parliament,  or  other  instrument,  or  any  number  of 
instruments,  whether  made  or  passed  before  or  after,  or  partly 
before  and  partly  after,  the  commencement  of  tliis  Act,  under  or 
by  virtue  of  which  instrument  or  instruments  any  land,  or  any 
estate  or  interest  in  land,  stands  for  the  time  being  limited  to  or 
in  trul^t  for  any  persons  by  way  of  succession,  creates  or  is  for 
purposes  of  this  Act  a  settlement,  and  is  in  this  Act  referred  to 
as  a  settlement,  or  as  the  settlement,  as  the  case  requires. 

"  (2.)  An  estate  or  interest  in  remainder  or  reversion  not 
disposed  of  by  a  settlement,  and  reverting  to  the  settlor  or 
descending  to  the  testator's  heir,  is  for  purposes  of  this  Act  an 
estate  or  interest  coming  to  the  settlor  or  heir  under  or  by  virtue 
of  the  settlement,  and  comprised  in  the  subject  of  the  settle- 
ment." 

The  words  of  sub-sect.  1  of  sect.  2  of  the  Settled  Land  Act, 
1882,  "  stands  for  the  time  being  limited  to  or  in  trust  for  any 
persons  by  way  of  succession,"  have  been  on  more  than  one 
occasion  subject  to  judicial  interpretation.  In  Re  Mundi/  and 
Boper's  Contract  (s),  a  question  was  raised  whether  a  vendor, 
who  was  tenant  for  life  in  possession,  could  by  his  conveyance 
under  the  Settled  Land  Acts  discharge  the  land  from  a 
jointure  limited  to  his  wife,  if  she  should  survive  him,  and 
from  tlie  portions  charged  on  the  land  in  favour  of  his 
younger  children,  but  not  ruisable  till  after  his  death.  It 
was  held  that  the  vendor  was  competent  to  sell  and  make  a 
good  tiilo  to  tlic  lands  discharged  from  the  jointure  and 
jjortions  ;  Hint  the  words  "  stands  for  the  time  being  limited  to 
or  in  trust  for  any  persons  by  way  of  succession"  have  no 
tcclinical  force,  and  lliat  according  to  their  natural  and  ordinary 
meaning  tlioy  include  the  case  of  a  jointure  and  portions  for 


(fl)  [1899]   1    Ch.   21,').     SoG  also   Ee  Murquis  of  Aihshury   cduI    Lord 

Irrnrih,  [1H9:{]  2  Cll.   '.VU>. 
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younger  children  limited  to  arise  on  or  after  the  death  of  a 
tenant  for  life  and  the  terms  of  years  limited  to  trustees  to 
secure  them. 

In  Att.-Gcn.  v.  Owen  (f),  a  testatrix  by  her  Will  bequeathed 
an  annuity  to  her  sister  and  directed  that  a  portion  of  the  estate 
should  be  set  apart  to  provide  for  the  payment  of  the  annuity, 
and  subject  to  such  annuity  she  bequeathed  the  said  portion  of 
her  estate  to  her  sons.  It  was  contended  by  the  Crown  that 
Settlement  Estate  duty  was  payable  under  sect.  5,  sub-sect.'  1, 
of  the  Finance  Act,  1894,  and  the  Court  held  that  such  duty 
was  payable  because  the  property  so  set  apart  to  provide  for  the 
payment  of  the  annuity  was  property  "  standing  limited  to  or 
in  trust  for  persons  by  way  of  succession  "  within  the  meaning 
of  sect.  2,  sub-sect.  1,  of  the  Settled  Land  Act,  1882. 

A  bequest  by  a  testator  of  residuary  estate  to  trustees  on  trust 
to  pay  the  income  to  his  wife  for  life,  and  after  her  death  to  pay 
an  annuity  to  each  of  his  four  daughters  for  life,  and  after  the 
death  of  each  of  his  daughters  to  raise  certain  named  sums  in 
trust  for  the  children  of  such  daughter  who  should  attain  twenty- 
one,  or  being  females  should  marry  under  that  age,  amounts  to 
a  limitation  in  favour  of  the  testator's  grandchildren  to  take 
effect  upon  the  death  of  his  daughters,  and  therefore  is  a 
succession  in  respect  of  such  parties  on  which  Settlement  Estate 
duty  is  payable  (u). 

Settlement  Estate  duty  is  payable  in  respect  of  property  only  Propprty 
contingently  settled,  though  under  sect.  14  of  the  Finance  Act,  ggule?^"^^'^' 
1898,  the  duty  will  be  repaid  if  it  be  subsequently  shown  that 
the  contingency  has  not  arisen  and  cannot  arise. 

Settlement  Estate  duty  is  a  duty  imposed  on  that  part  of  the 
property  which  is  settled,  and  not  on  the  whole  estate,  if  only 
part  of  that  estate  is  settled.  A  contingent  settlement  of  the 
whole  or  part  is  a  settlement  of  the  whole  or  part  as  the  case 
may  be,  and  not  the  less  so  because  there  may  be  by  the  same 
instrument  a  prior  disposition  of  the  same  property  or  part  of 
the  property,  the  continuance  of  which  would  exclude  the 
contingent  settlement  altogether  (.r) . 

{t)  [1899]   2   Q.   B.    253.      This  Appeal, 

case     and    Att.-Gen.    v.    Coulson,  [u)  Att.-Gen.  v.  Cmihon,  [1899] 

[1899]  2  Q.  B.  2o3,  were  in  effect  2  Q.  B.  253. 

appealed  against  in  Re   Cumplell,  {x)  Per  Yaughan   Williams,  J., 

[1902]    1    K.    B.    113,    and    were  in   Att.-Gen.  v.  FairJey,   [1897]   1 

approved     of     by    the     Court     of  Q.  B.  698. 

-■5  s2 
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61  &  62  Vict.       Sect.  14  of  the  Finance  Act,  1898,  is  as  follows  :— 

^-  ^*''  ^-  ^^'  "14.  Where  in  the  case  of  a  death  occurring  after  the  com- 

mencement of  this  Act,  Settlement  Estate  duty  is  paid  in 
respect  of  any  property  contingently  settled,  and  it  is  thereafter 
shown  that  the  contingency  has  not  risen,  and  cannot  arise,  the 
said  duty  paid  in  respect  of  such  property  shall  be  repaid"  (//). 

Where  there  was  a  contingent  settlement  for  a  life  estate  and 
estates  in  remainder  following  on  a  life  estate,  which  w^ould 
have  been  within  the  exception  in  sect.  5  (1)  (a),  the  benefit  of 
the  exception  was  held  to  be  excluded  {z). 

Where  under  a  Will  a  testator  directs  trustees  to  apply 
legacies  for  the  benefit  of  his  children  for  life  and  for  their  issue 
absolutely,  such  bequests  are  settled  property  notwithstanding 
there  is  a  power  of  appointment  among  issue,  or  if  no  issue  a 
general  power  of  appointment.  The  property  stands  "  for  the 
time  being  "  in  trust  for  the  children  and  their  actual  or  possible 
issue  by  way  of  succession  {ci) . 

Sect.  5  (2).  As  to  sect.  5  (2),  in  Att.-Gen.  v.  Eay{b),  one  John  Hope 
Alston  was  the  owner  of  an  absolute  reversionary  interest  in 
settled  personal  property  on  the  death  of  his  mother.  During 
his  mother's  lifetime  he  made  a  settlement  of  his  reversionary 
interest,  reserving  a  life  interest  to  himself,  so  that  on  her  death 
the  property  was  settled  on  himself  for  life,  and  then  to  his 
children  absolutely,  and  he  was  not  then  competent  to  dispose  of 
the  property.  Estate  duty  having  been  paid  on  the  mother's 
death,  it  was  contended  that,  on  the  death  of  John  Hope  Alston, 
no  more  Estate  duty  was  payable  upon  the  value  of  his  interest ; 
but  the  Court  held  that  he  was  a  person  who  was  during  the 
continuance  of  the  settlement  competent  to  dispose  of  the 
propfrty  within  sect.  5  (2). 

Soct.  5  (3).  With  respect  to  sect.  6  (3),  subsequent  limitations  under  a 
settlement  may  continue  to  subsist  notwithstanding  that  a 
person  may  have  become  absolutely  entitled  to  property  and 
could  demand  the  transfer  of  it  from  the  trustees.  The  word 
"  sub^ibt "  properly  describes  any  estate  created  by  the  settle- 
moiit  wliicli  lias  not  come  to  an  end.  Such  an  estate  is  not  the 
less  a  limitation  because  there  is  no  estate  limited  beyond  it ;  in 

(//)  ThiH  fioction  amounts  to  an  Clarkson,  [1900]  1  Q.  B.  156. 

adoption  l.y  tlio  LogLslature  of  the  (;2)  AU.-Gcn.  v.  Fairleij,  uhisvpra. 

coDHti-uction  which  was  put  upon  \n)  Lord    Advocate    v.    Stnvarfs 

8cct.  5(1)  (a)  in  A  tt. - (hn .  v.  Fairhy,  TruKtees   ( 1 899),    F.    416;    W.    N. 

[1897]  1  Q.  B.  698,  while  mitigating  (1899),  19S. 

poftsil.If  hunlhliip.    8f!o  AU.-(Jim.  v.  (6)  [1899]  2  Q.  B.  245. 
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other  words,  limitations  under  the  settlement  continue  until  the 
death  of  a  person  who  was  at  the  time  of  his  death,  daring  the 
continuance  of  the  settlement,  competent  to  dispose  of  such 
property. 

In  Atf.-Gen.  v.  Wood  (c),  a  wife  settled  property  upon  trust 
to  pay  the  income  to  her  during  the  joint  lives  of  herself  and 
her  husband,  and  after  the  death  of  one  of  them,  to  the  survivor 
for  life  ;  and  if  the  wife  survived  the  husband,  and  there  should 
be  no  children  of  the  marriage,  then  in  trust  for  her  absolutely. 
There  were  no  children  of  the  marriage,  and  on  the  death  of  the 
husband,  although  the  wife  was  entitled  absolutely,  it  was  held 
that  subsequent  limitations  under  the  settlement  continued  to 
subsist,  and  that  Estate  duty  was  not  payable. 

With  respect  to  sect.  5  (5),  the  power  of  sale  conferred  by  Sect.  5  (5). 
sect.  58  of  the  Settled  Land  Act,  1882,  upon  a  tenant  in  tail  in 
possession  of  lands  settled  by  Act  of  Parliament  with  a  restric- 
tion upon  alienation,  does  not  make  such  a  tenant  in  tail  a 
person  capable  of  alienating  the  lands  so  settled  within  the 
meaning  of  this  sub-section  {cc) . 

"  Collection  and  Recovery  of  Duty  and  Value  of  Property. 
"  6. — (1.)  Estate  duty  shall  be  a  Stamp  duty,  collected  and  Collection 

T         1         .       p.  i  •  T  and  I'ecovery 

recovered  as  heremaiter  mentioned.  ^f  Estate 

"  (2.)  The  executor  (c/)  of  the  deceased  shall  pay  {e)  the  Estate  ^'^^J- 

(c)  [1897]  2  Q.  B.  102.  sums  paid  for  Probate  duty  in  bills 

(cc)  Re  Bolton  Estates  Ad,  1S63,  of  costs,  and  that  the  taxing  masters 

[1904]  2  eh.  289.  of  the  Chancery  Division  consider 

{d)    See    sect.    22    (1)    (d)    and  that  the  decision   in  In   re  Lamb 

sect.     23    (11)     for     meaning     of  was    based    on    imperfect    or    in- 

executors,  post,  -p-p.  1755,  1758.  accurate  information,  and  that  the 

(e)  Estate  duty  is  not,  like  the  adherence     to     it     has,     in     their 

original    Probate    duty,    merely   a  opinion,  operated  unfairly  to  clients 

Stamp  duty,  but  is  one  for  -which  in  the  past,  and  (regard  being  had 

the  executor  is  personally  account-  to  the  increased  duty  now  payable) 

able:     Be    Kingdon    and     Wilson,  is  likely  still  more  so  to  .  operate  in 

[1902]   2   Ch.    242,  257.      In  this  the  future We  have  also 

case  Stirling,  L.  J.,  who  delivered  consulted  one  of  the  registrars  of 

the  judgment  of  the  Court,   says  the  Probate  Division,  who  is  con- 

(p.  256):  "  We  have  consulted  one  versant  with  the  taxation  of  costs 

of     the    taxing     masters     of     the  in  that  division,  and  are  informed 

Chancery    Division,    and    are    in-  by  him  that,  although  the  practice 

formed  by  him  that,  from  the  time  there,  so  long  as  he  has  known  it, 

of  the  decision  in  In  re  Remnant  has  been  regulated  by  In  re  Lamb, 

(11  Beav.  603,  613)  down  to  that  in  he  is  also  of  opinion  that  in  many 

In  re  Lnmh  (23  Q.  B.  D.  5),  it  was  cases  it    leads    to  injustice  being 

the  settled  practice  not  to  include  done.     lu  these  circumstances  we 
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duty  in  respect  of  all  personal  property  (wheresoever  situate)  of 
which  the  deceased  was  competent  to  dispose  at  his  death,  on 
delivering  the  Inland  Revenue  affidavit  (/),  and  may  pay  in 
like  manner  the  Estate  duty  in  respect  of  any  other  property 
passing  on  such  death,  which  by  virtue  of  any  testamentary 
disposition  of  the  deceased  is  under  the  control  of  the  executor  (r/), 
or,  in  the  case  of  property  not  under  his  control,  if  the  persons 
accountable  for  the  duty  in  respect  thereof  request  him  to  make 
such  payment  [h). 

"  (3.)  Where  the  executor  does  not  know  the  amount  or  value 
of  any  property  which  has  passed  on  the  death,  he  may  state  in 
the  Inland  Revenue  affidavit  that  such  property  exists  but  he 
does  not  know  the  amount  or  value  thereof,  and  that  he  under- 
takes, as  soon  as  the  amount  and  value  are  ascertained,  to  bring 
in  an  account  thereof,  and  to  pay  both  the  duty  for  which  he  is 
or  may  be  liable,  and  any  further  duty  payable  by  reason 
thereof  for  which  he  is  or  may  be  liable  in  respect  of  the  other 
property  mentioned  in  the  affidavit. 

"  (4.)  Estate  duty,  so  far  as  not  paid  by  the  executor,  shall  be 
collected  upon  an  account  setting  forth  the  particulars  of  the 
property,  and  delivered  to  the  Commissioners  within  six  months 
after  the  death  by  the  person  accountable  for  the  duty,  or  within 
such  further  time  as  the  Commissioners  may  allow. 

"  (5.)  Every  estate  shall  include  all  income  accrued  upon  the 
property  included  tlierein  down  to  and  outstanding  at  the  date 
of  the  death  of  the  deceased. 

"  (6.)  Interest  [at  the  rate  of  3  per  cent,  per  annum]  on  the 
Estate  duty  shall  be  paid  from  the  date  of  the  death  up  to  the 
diite  of  the  delivery  of  the  Inland  Revenue  affidavit  or  account, 
or  the  expiration  of  six  months  after  the  death,  whichever  first 
happens  [and  shall  form  part  of  the  Estate  duty]  (/). 

think  that  In  re  Lamh  ought  to  be  the  executor  is  not  made  accouut- 

ovcrrulorl,  and  that  payments  for  able  by  this  section,  the  duty  must 

Ebtuto   duty  ought  not  to  be  in-  be  paid  ultimately  by  the  persons 

clud«.-d  in  bills  of  costs."  beneficially  entitled  in  proportion 

(/)  Sno  definition  sect.  22(1)  (n),  to    their    shares:    Re    Countess   of 

post,  p.  1757,  and  as  to  form  of  affi-  Oxford,  [1896]  1  Ch.  257  ;  Berry  v. 

davit,  BOO  sect.  8  (14),  2>ost,  p.  1731.  Gankroger,  [1903]  2  Ch.  116,    Estate 

(</)  Ae  to  what  propoity  comes  duty  payable  under  sect.  5  (5)  is 

uiidf-r  the  control  of  the  executor  payable  out  of  income  and  not  out 

by  the  cxfTciso  by  Will  of  ii  general  of  capital:    Be  BuJion  Estates  Act, 

powor    of    iii.poiii(iu,.nt,    hco    ;>m<,  2565,  [1904]  2  Ch.  289  ;  but  cf.j. os<, 

V-  1  "•"'!'•  p.  1738. 

(/()    III   nil    cat,fH    whrro  Ehtatu  (?)  This  provision  as  to  interest 

duty   bocorncH   payable   for  which  on  Estate  duty  has  been  modified 
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"  (7.)  The  duty  wliicli  is  to  be  collected  upon  an  Inland  Revenue 
affidavit  or  account  shall  bo  due  on  the  delivery  thereof,  or  on 
the  expiration  of  six  months  from  the  death,  whichever  first 
happens. 

"  (8.)  Provided  that  the  duty  due  upon  an  account  of  real 
property  may,  at  the  option  of  the  person  delivering  the  account, 
be  paid  by  eight  equal  yearly  instalments,  or  sixteen  half-yeaily 
instalments,  with  interest  at  the  rate  of  3  per  cent,  per  annum 
from  the  date  at  which  the  fu-st  instalment  is  due,  less  income 
tax,  and  the  first  instalment  shall  be  due  at  the  expiration  of 
twelve  months  from  the  death,  and  the  interest  on  the  unpaid 
portion  of  the  duty  shall  be  added  to  each  instalment  and  paid 
accordingly  ;  but  the  duty  for  the  time  being  unpaid,  with  such 
interest  to  the  date  of  payment,  may  be  paid  at  any  time,  and 
in  case  the  property  is  sold,  shall  be  paid  on  completion  of  the 
sale,  and  if  not  so  paid  shall  be  duty  in  arrear. 

"  7. — (1.)  In  determining  the  value  of  an  estate  for  the  purpose  Value  of 
of  Estate  duty  allowance  shall  be  made  for  reasonable  funeral  P'^'^P®^  ^' 
expenses  [k]  and  for  debts  (/)  and  incumbrances  ;  but  an  allow- 
ance shall  not  be  made — 

"  (a)  For  debts  incurred  by  the  deceased,  or   incumbrances 
created  by  a  disposition  made  by  the  deceased,  unless 
such  debts  or  incumbrances  were  incuiTed  or  created 
homi  fide  for  full  consideration  in  money  or  money's 
worth  wholly  for  the  deceased's  own  use  and  benefit 
and  take  effect  out  of  his  interest,  nor 
*'  (b)  For  any  debt  in  respect  whereof  there  is  a  right  to  re- 
imbursement from  any  other  estate  or  person,  unless 
such  reimbursement  cannot  be  obtained,  nor 
"  (c)  More  than  once  for  the  same  debt  or  incumbrance  charged 
upon  different  portions  of  the  estate  ; 
and  any  debt  or  incumbrance  [ui)  for  which  an  allowance  is 

by  sect.  18  of  the  Act  of  1896.     See  (sect.    28)    of    the    Customs    and 

post,  p.  1735.      The  words  within  Inland    Eevenue    Act,     1881     (44 

brackets  were  repealed  by  sect.  40  Vict.    c.    12),    referred     to     debts 

of  the  Act  of  1896.  "payable  by  law,"   words  which 

(it)  As  to  what  funeral  expenses  in  effect  appeared  in  5  &  6  Vict. 

are    allowable    to    executors    and  c.  79,  s.  23,  and  as  to  the  meaning 

administrators  as  against  creditors,  of  which  see  Percivul  v.  I'he  Quetn, 

legatees,  and  next  of  kin,  see  ante,  3  H.  &  C.  217. 
p.  737  et  seq.  (???)  As  to  meaning  of  "  incum- 

(/)    The     corresponding     section  brances"  see  sect.  22  (1)  (k),  2^osf, 
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made  shall  be  deducted  from  the  value  of  the  land  or  other 
subjects  of  property  liable  thereto. 

"  (2.)  An  allowance  shall  not  be  made  in  the  first  instance  for 
debts  due  from  the  deceased  to  persons  resident  out  of  the  United 
Kingdom  (unless  contracted  to  be  paid  in  the  United  Kingdom," 
or  charged  on  property  situate  within  the  United  Kingdom), 
except  out  of  the  value  of  any  personal  property  of  the  deceased 
situate  out  of  the  United  Kingdom  in  respect  of  which  Estate 
duty  is  paid ;  and  there  shall  be  no  repayment  of  Estate  duty 
in  respect  of  any  such  debts,  except  to  the  extent  to  which  it  is 
shown  to  the  satisfaction  of  the  Commissioners,  that  the  jiersonal 
property  of  the  dpceased  situate  in  the  foreign  country  or  British 
possession  in  which  the  person  to  whom  such  debts  are  due 
resides,  is  insufficient  for  their  payment. 

"  (3.)  Where  the  Commissioners  are  satisfied  that  any  addi- 
tional expense  in  administering  or  in  realising  property  has  been 
incurred  by  reason  of  the  property  being  situate  out  of  the 
United  Kingdom,  they  may  make  an  allowance  from  the  value 
of  the  property  on  account  of  svich  expense  not  exceeding  in 
any  case  5  per  cent,  on  the  value  of  the  property. 

"  (4.)  Where  any  property  passing  on  the  death  of  the  deceased 
is  situate  in  a  foreign  country  (/?),  and  the  Commissioners  are 
satisfied  tiiat  by  rea>on  of  such  death  any  duty  is  payable  in  that 
foreign  country  in  respect  of  that  property,  they  shall  make  an 
allowance  of  the  amount  of  that  duty  from  the  value  of  the 
property. 

"  (o.)  The  principal  value  of  any  property  shall  be  estimated 
to  be  the  price  which,  in  the  opinion  of  the  Commissioners,  such 
property  would  fetch  if  sold  in  the  open  market  at  the  time  of 
the  death  of  the  deceased  ; 

*'  Provided  that,  in  the  case  of  any  agricultural  property  (o), 
whore  no  part  of  the  principal  value  is  due  to  the  expectation  of 
an  increased  income  from  such  property,  the  principal  value 
bhall  not  exceed  twenty-five  times  the  annual  value  as  assessed 
under  Schedule  A.  of  the  Income  Tax  Acts,  after  making  such 
df'ductions  as  have  not  been  allowed  in  that  assessment  and  are 
allowed  under  the  Succession  Duty  Act,  1853  {p),  and  making 

p.  IT.VJ;  Rr  3/' //)•/>/,-,  [1  HOT]  1   Ch.  (o)  As  to    meaning  of    "  agri- 

"•'•  cultural    property,"    see    sect.    22 

(w)   Ah    to    property   m    British  (1)  (g),  ^osf,  p.  1766. 
poHMcw^ioriB,     800     sect.     20,    2>»st,  { p)  16  &   17  Vict.  c.  51,  s.  22, 

!'•  ^'■''■i-  pod,  p.  1814. 
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a  deduction  for  expenses  of  management  not  exceeding  5  per 
cent,  of  the  annual  value  so  assessed. 

"  (6.)  Where  an  estate  includes  an  interest  in  expectancy  (c/), 
Estate  duty  in  respect  of  that  interest  shall  be  paid,  at  the 
option  of  the  person  accountable  for  the  duty,  either  with  the 
duty  in  respect  of  the  rest  of  the  estate  or  when  the  interest  falls 
into  possession,  and  if  the  duty  is  not  paid  with  the  Estate  duty 
in  respect  of  the  rest  of  the  estate,  then — 

"  (a)  for  the  pui'pose  of  determining  the  rate  of  Estate  duty  in 
respect  of  the  rest  of  the  estate  the  value  of  the  interest 
shall  be  its  value  at  the  date  of  the  death  of  the 
deceased;  and 

"  (b)  the  rate  of  Estate  duty  in  respect  of  the  interest  when  it 
falls  into  possession  shall  be  calculated  according  to  its 
value  when  it  falls  into  possession,  together  with  the 
value  of  the  rest  of  the  estate  as  previously  ascertained. 

"  (7.)  The  value  of  the  benefit  accruing  or  arising  from  the 
cesser  of  an  interest  ceasing  on  the  death  of  the  deceased  shall — 

"  (a)  if  the  interest  extended  to  the  whole  income  of  the 
property,  be  the  principal  value  of  that  property ;  and 

"  (b)  if  the  interest  extended  to  less  than  the  whole  income  of 
the  property,  be  the  principal  value  of  an  addition  to 
the  property  equal  to  the  income  to  which  the  interest 
extended  (r), 

"  (8.)  Subject  to  the  provisions  of  this  Act,  the  value  of  any 
property  for  the  purpose  of  Estate  duty  shall  be  ascertained  by 
the  Commissioners  in  such  manner  and  by  such  means  as  they 
think  fit,  and,  if  they  authorize  a  person  to  inspect  any  property 
and  report  to  them  the  value  thereof  for  the  purposes  of  this 
Act,  the  person  having  the  custody  or  possession  of  that  property 
shall  permit  the  person  so  authorized  to  inspect  it  at  such  reason- 
able times  as  the  Commissioners  consider  necessary. 

"  (9.)  Where  the  Commissioners  require  a  valuation  to  be  made 

{q)  As  to  meaning  of  "interest  in  1  K.  B.  482,  and  restoring  decision 

expectancy,"  see  sect.   22   (1)   (j),  of  Phillimore,  J.,  [1902]   1  K.  B. 

;post,  p.  1756.  429 ;  and  consider  observations  of 

(r)  See  Att.-Oen.  v.  De  PreviUe,  Yaiighan  Williams,  L.  J.,  in  AU.' 

[1900]  1  Q.  B.  223  ;    and  Finance  Oen.  v.  Wood,  [1897]  2  Q.  B.  102, 

Act,  1900,  s.  11  (1),  ante,  p.  1704;  as   to   the    apparent  inconsistency 

Att.-Gcn.  V.  Lord  Montagu,  [1904]  between     sect.     2     (1)     (b),     and 

A.  C.  316,  reversing  C.  A..  [1903]  sect.  7  (7). 
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Supplemental 
provisions  as 
to  collection, 
recovery,  and 
repayment  of 
and  exemp- 
tion from 
Estate  dutv. 


by  a  i^erson  named  by  them,  the  reasonable  costs  of  such  valua- 
tion shall  be  defrayed  by  the  Commissioners. 

"  (10.)  Property  passing  on  any  death  shall  not  be  aggregated 
more  than  once,  nor  shall  Estate  duty  in  respect  thereof  be  more 
than  once  levied  on  the  same  death. 

*'  8. — (1 .)  The  existing  law  and  practice  relating  to  any  of  the 
duties  now  leviable  on  or  with  reference  to  death  shall,  subject 
to  the  provisions  of  this  Act  and  so  far  as  the  same  are  applicable, 
apply  for  the  purposes  of  the  collection,  recovery,  and  repay- 
ment of  Estate  duty  (s) ,  and  for  the  exemption  of  the  property 
of  common  seamen,  marines  or  soldiers  who  are  slain  or  die  in 
the  service  of  her  Majesty  [t),  and  for  the  purpose  of  payment 
of  sums  under  one  hundred  pounds  without  requii-ing  repre- 
sentation (^/),  as  if  such  law  and  practice  were  in  terms  made 
applicable  to  this  part  of  this  Act. 

"  (2.)  Sects.  12  to  14  of  the  Customs  and  Inland  Eevenue  Act, 
1889  (.r),  and  sect.  47  of  the  Local  Eegistration  of  Title  (Ireland) 
Act,  1891  (y),  shall  apply  as  if  Estate  duty  were  therein  men- 


(s)  See  post,  p.  1729,  notes  {d) 
and  (e),  and  p.  1732,  note  [k).  Pro- 
ceedings by  Information  by  tlie 
Crown  to  recover  dutj"  are  regulated 
by  Part  II.  of  the  Crown  Suits  Act, 
1865  (28  &  29  Vict.  c.  104),  and 
Eules  of  Court  of  14th  March,  1866. 
See  Ilighmore  on  the  Inland 
Revenue  Regulation  Acts,  p.  30; 
and  see  R.  S.  C.  Ord.  LXVIII.  and 
jiost,  p.  1827,  note  {k). 

{t)  The  property  of  common  sea- 
men, marines  or  soldiers,  who  are 
slain  or  die  in  the  service  of  his 
Majo.sty  is  exempt  from  all  Stamp 
duti(!.s. 

Sect.  14  of  the  Finance  Act,  1900, 
further  enacts  as  follows : —   ' 

"(1.)  Where  any  person  dies  from 
woundHinflicted,  accident  occurring, 
or  disoaso  contracted,  within  twelve 
inonths  before  dcatli,  while  on 
iictivo  8crvice  against  an  enemy, 
whether  on  sea  or  land,  and  was, 
when  tbo  wounds  were  inflicted,  the 
accident  occurred,  or  the  disoaso 
was  con  tract' d,  cither  subject  to 
the  Naval  iJisciiilino  Act  or  subject 
to    military    law,    whctlnu'   as    an 


officer,  non-commissioned  officer, 
or  soldier,  under  Part  V.  of  the 
Army  Act,  the  Treasury  may,  if 
they  think  fit,  on  the  recommenda- 
tion of  the  Secretary  of  State  or  of 
the  Admiralty,  as  the  case  requires, 
remit,  or  in  the  case  of  duty  already 
paid,  repay,  up  to  an  amount  not 
exceeding  150/.  in  anyone  case,  the 
whole  or  any  part  of  the  Death  duties 
(within  the  meaning  of  sub-sect.  3 
of  sect.  13  of  the  Finance  Act,  1894), 
leviableinrespect  of  property  passing 
upon  the  death  of  the  deceased  to  his 
widow  or  lineal  descendants  if  the 
total  value  for  the  jiurpose  of  Estate 
duty  of  the  projierty  so  passing  does 
not  exceed  5,000/. 

"  (2.)  This  section  shall  take  effect 
in  the  case  of  any  person  dying  since 
the  11th  day  of  October,  1899." 

[h)  See  aide,  p.  368.  Such 
estates  were  exempt  from  duty  by 
virtue  of  27  &  28  Vict.  c.  56,  s.  5. 
See  aXaopost,  p.  1750,  note  (/). 

(.t)  See  j3os<,  pp.  1862,  1863. 

(//)  This  section  charges  regis- 
tered land  with  Succession  duty, 
and  other  burdens. 
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tioned  as  well  as  Succession  duty,  and  as  if  an  account  were  not 
settled  within  the  meaning  of  any  of  the  above  sections  until  the 
time  for  the  payment  of  the  duty  on  such  account  has  arrived, 

"  (3.)  The  executor  of  the  deceased  shall,  to  the  best  of  his 
knowledge  and  belief,  specify  in  appropriate  accounts  annexed 
to  the  Inland  Eevenue  affidavit  all  the  property  in  respect  of 
which  Estate  duty  is  payable  upon  the  death  of  the  deceased, 
and  shall  be  accountable  for  the  Estate  duty  in  respect  of  all 
personal  property  wheresoever  situate  of  which  the  deceased  was 
competent  to  dispose  at  his  death,  but  shall  not  be  liable  for  any 
duty  in  excess  of  the  assets  which  he  has  received  as  executor,  or 
might  but  for  his  own  neglect  or  default  have  received. 

"  (4.)  Where  property  passes  on  the  death  of  the  deceased,  and 
his  executor  is  not  accountable  for  the  Estate  duty  in  respect  of 
such  property,  every  person  to  whom  any  property  so  passes  for 
any  beneficial  interest  in  possession  {z),  and  also,  to  the  extent  of 
the  property  actually  received  or  disposed  of  by  him,  every 
trustee  {a),  guardian,  committee,  or  other  person  in  whom  any 


(2)  Ee  Dixon,  [1902]  1  Cli.  248; 
Berry  v.  Gaukrodger,  [1903]  2  Cli. 
116. 

(a)  By  stat.  48  Geo.  III.  c.  149, 
s.  35,  it  is  enacted,  that  "The 
probate  of  the  Will  of  any  jDerson 
deceased,  or  the  letters  of  adminis- 
tration of  the  effects  of  any  person 
deceased,  &c.,  &c.,  shall  be  deemed 
and  taken  to  be  valid  and  available 
by  the  executors  or  administrators 
of  the  deceased,  for  recovering, 
transferring,  or  assigning  any  debt 
or  debts,  or  other  personal  estate  or 
effects,  whereof  or  whereto  the 
deceased  was  possessed  or  entitled, 
either  wholly  or  partially,  as  a 
trustee,  notwithstanding  the  amount 
or  value  of  such  debt  or  debts,  or 
other  personal  estate  or  eft'ects,  or 
the  amount  or  value  of  so  much 
thereof,  or  such  interest  therein,  as 
was  trust  property  in  the  deceased 
(as  the  case  may  be)  shall  not  be 
included  in  the  amount  or  value  of 
the  estate  in  respect  of  which  the 
Stamp  duty  was  paid  on  such  pro- 
bate or  letters  of  administration." 


And  by  sect.  36  of  the  same 
statute,  it  is  provided,  that  where 
the  executors  or  administrators  of 
any  person  deceased  shall  be 
desirous  of  transferring,  or  of 
receiving  the  dividends  of  any  share 
standing  in  the  name  of  the  de- 
ceased, of  and  in  any  government 
or  parliamentary  stocks  or  funds, 
transferable  at  the  Bank  of  Eng- 
land, or  of  and  in  the  stock  and 
funds  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  or  of 
and  in  the  stock  and  funds  of  any 
other  company,  corporation  or 
societj'  whatever,  passing  by  trans- 
fer in  the  books  of  such  company, 
corporation,  &c.,  under  any  such 
probate  or  letters  of  administration, 
and  shall  allege  that  the  deceased 
was  possessed  thereof,  or  entitled 
thereto,  either  wholly  or  partially, 
as  a  trustee ;  the  Bank  and  any 
other  corporation,  &c.,  or  their 
officers  may,  for  their  indemnity, 
require  an  affidavit  or  affirmation 
of  the  fact,  as  in  sect.  37  is  men- 
tioned,   if  it   shall    not    otherwise 
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interest  iu  the  property  so  passing  or  the  management  thereof  is 
at  any  time  vested,  and  every  person  in  whom  the  same  is  vested 


appear,  and  thereupon  may  permit 
such  executors  or  administrators  to 
transfer  the  stock  or  fund  in  ques- 
tion, and  receive  the  dividends 
thereof,  -without  regard  to  the 
Stamp  duty  on  the  probate  or 
letters.  And  where  the  executors 
or  administrators  of  any  person  de- 
ceased shall  have  occasion  to  recover 
any  debt  or  other  jDersonal  estate 
due  to  the  deceased,  and  shall 
allege  that  he  was  possessed  thereof, 
or  entitled  thereto,  either  wholly  or 
partially,  as  a  trustee;  the  person 
liable  to  pay  such  debt,  may  require 
a  like  affidavit  as  aforesaid,  and 
thereupon  make  over  such  debt  or 
effects  to  such  executors,  &c., 
regardless  of  such  Stamp  duty  as 
aforesaid ;  and  where  the  executors, 
&c.,  of  any  person  deceased  shall 
have  occasion  to  assign  or  transfer 
any  debts  due  to  the  deceased,  or 
any  chattels  real,  or  other  personal 
estate,  whereof  or  whereto  the 
deceased  was  possessed  or  entitled, 
and  shall  allege  that  the  same  were 
due  to,  or  vested  in  him,  either 
wholly  or  partially,  as  a  trustee, 
the  person  to  whom  or  for  whose 
use  such  debts,  chattels  real,  »S:c., 
shall  be  proposed  to  be  assigned, 
may  rc(iuirc  such  affidavit  as  afore- 
said, and  thereupon  accept  such 
assignment  or  transfer,  regardless 
of  such  Stamp  duty  as  aforesaid. 

And  by  sect.  37  of  the  same 
statute,  upon  any  rcciuisition  as  in 
sect.  .'iO,  such  executors  or  adminis- 
trators, or  some  person  to  wliom 
the  fact  shall  be  known,  shall  make 
a  special  aflidavit  or  alErmation  of 
the  facts,  stating  the  property  in 
r|nos1iiin,  niid  th.'it  tlio  dfcoasr'd  h;id 
not  any  biin'flriiil   inluiest   in    tlio 


same,  or  no  other  than  shall  bo 
therein  set  forth,  but  was  possessed 
of  or  entitled  thereto,  wholly  or  in 
jjart,  in  trust  for  some  other  person, 
whose  name  or  other  description 
shall  be  specified,  or  for  such  pur- 
poses as  shall  be  therein  specified, 
and  that  the  beneficial  interest  of  the 
deceased,  if  any,  in  the  property  in 
question,  does  not  exceed  a  certain 
value,  also  therein  specified,  accord- 
ing to  the  best  estimate  that  can  be 
made  thereof,  if  reversionary'  or 
contingent :  and  that  the  value  of 
the  estate  for  which  the  Stamj)  duty 
was  paid  on  the  probate  or  letters 
is  sufficient  to  cover  all  such  bene- 
ficial interest,  as  well  as  the  rest  of 
such  personal  estate  of  the  deceased, 
and  for  which  such  probate  or 
letters  have  been  granted,  as  far 
as  the  same  has  come  to  the  know- 
ledge of  such  executors  or  adminis- 
trators ;  and  where  such  affidavit 
or  affirmation  is  made  by  any  other 
person  than  the  executors  or  ad- 
ministrators of  the  deceased,  they 
also  shall  make  an  affidavit  or 
affirmation  that  the  same  is  true,  to 
the  best  of  their  knowledge,  and 
that  the  property  in  question  is 
intended  to  be  applied  accordingly : 
which  affidavits  or  affirmations 
shall  be  sworn  before  a  Master  in 
Chancery,  and  shall  be  delivered  to 
the  party  requiring  the  same,  and 
be  sufficient  indemnity  to  them ; 
and  if  any  person  making  such 
affidavit  or  affirmation  shall  know- 
ingly and  wilfully  make  a  false  oath 
or  affirmation  of  the  matters  therein 
contained,  such  persons  shall,  on 
conviction,  bo  liable  to  the  pains 
inllictod  on  persons  guilty  of  pcr- 
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in  possession  by  alienation  or  other  derivative  title  {h)  shall  be 
accountable  for  the  Estate  duty  on  the  property,  and  shall, 
within  the  time  (c)  required  by  this  Act  or  such  later  time  as 
the  Commissioners  allow,  deliver  to  the  Commissioners  and 
verify  an  account,  to  the  best  of  his  knowledge  and  belief,  of 
the  property :  Provided  that  nothing  in  this  section  contained 
shall  render  a  person  accountable  for  duty  who  acts  merely  as 
agent  or  bailiff  for  another  person  in  the  management  of  property. 

"  (5.)  Every  person  accountable  for  Estate  duty,  and  every 
person  whom  the  Commissioners  believe  to  have  taken  possession 
of  or  administered  any  part  of  the  estate  in  respect  of  which 
duty  is  leviable  on  the  death  of  the  deceased,  or  of  the  income 
of  any  part  of  such  estate,  shall,  to  the  best  of  his  knowledge 
and  belief,  if  required  by  the  Commissioners,  deliver  to  them 
and  verify  a  statement  of  such  particulars  together  with  sucli 
evidence  as  they  require  relating  to  any  property  which  they 
have  reason  to  believe  to  form  part  of  an  estate  in  respect  of 
which  Estate  duty  is  leviable  on  the  death  of  the  deceased. 

"  (6.)  A  person  who  wilfully  fails  to  comply  with  any  of  the 
foregoing  provisions  of  this  section  shall  be  liable  to  pay  100/., 
or  a  sum  equal  to  double  the  amount  of  the  Estate  duty,  if  any, 
remaining  unpaid  for  which  he  is  accountable,  according  as  the 
Commissioners  elect :  Provided  that  the  Commissioners,  or  in 
any  proceeding  for  the  recovery  of  such  penalty  the  Court,  shall 
have  power  to  reduce  any  such  penalty  [d). 

"  (7.)  Estate  duty  shall,  in  the  first  instance,  be  calculated  at 
the  appropriate  rate  according  to  the  value  of  the  estate  as  set 
forth  in  the  Inland  Revenue  affidavit  or  account  delivered,  but 
if  afterwards  it  appears  that  for  any  reason  too  little  duty  has 
been  paid,  the  additional  duty  shall,  unless  a  certificate  of 
discharge  has  been  delivered  under  this  Act,  be  payable,  and  be 
treated  as  duty  in  arrear  (e). 

{b)  The  language    of    this  sub-  tratiou  within   a  given  time  after 

section  would  appear  to  have  been  in  any  manner  administering  {anfe, 

taken  largely  from  sect.  44  of  the  p.  233) ;  and  sect.  43  as  to  j^enalty 

Succession  Duty  Act,    1853,  p'^st,  for  not  paying  the  full  duty  on 

p.  1823.  probates,  &c.  in  a  given  time  after 

(c)  I.e.,  -within  six  months  after  discovery  of  too  little  paid  at  first; 

the  death:   see  sect.  6(4).  28  &  29  Vict.   c.  104,  ss.  57,  58; 

{(l)  For  provisions  in  earlier  Acts  44  Vict.  c.  12,  s.  40;  and  52  Vict, 

as  to  penalties,  see   55   Geo.   III.  c.  7,  s.  8. 

c.  184,  s.  37,  as  to  penalty  for  not  (e)  Sect.  32  of  the  Customs  and 

proving  Will  or  taking  of  adminis-  Inland  Revenue  Act,  1881  (44  Vict. 
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"  (8.)  The  Commissioners  on  application  from  a  person  account- 
able for  the  duty  on  any  property  forming  part  of  an  estate 
shall,  where  they  consider  that  it  can  conveniently  be  done, 
certify  the  amount  of  the  valuation  accepted  by  them  for  any 
class  or  description  of  property  forming  part  of  such  estate. 

"  (9.)  Where  the  Commissioners  are  satisfied  that  the  Estate 
duty  leviable  in  respect  of  any  property  cannot  without  ex- 
cessive sacrifice  be  raised  at  once,  they  may  allow  payment  to 
be  postponed  for  such  period,  to  such  extent,  and  on  payment  of 
such  interest  not  exceeding  4  per  cent,  or  any  higher  interest 
yielded  by  the  property,  and  on  such  terms,  as  the  Com- 
missioners think  fit. 

"  (10.)  Interest  on  arrears  of  Estate  duty  shall  be  paid  as  if 
they  were  arrears  of  Legacy  duty  (/). 

"  (11.)  If  after  the  expiration  of  twenty  years  from  a  death 
upon  which  Estate  duty  became  leviable  any  such  duty  remains 
unpaid,  the  Commissioners  may,  if  they  think  fit,  on  the  appli- 


c.  12),  enacts  that:  "If  at  any  time 
it  shall  be  discovered  that  the  per- 
sonal estate  and  effects  of  the 
deceased  were,  at  the  time  of  the 
grant  of  probate  or  letters  of 
administration,  of  greater  value 
than  the  value  mentioned  in  the 
certificate,  or  that  any  deduction 
for  debts  or  funeral  expenses  was 
made  crroneoiisly,  the  person  acting 
in  the  administration  of  such  estate 
and  effects  shall,  within  six  months 
after  the  discovery,  deliver  a  further 
affidavit,  with  an  account  to  the 
Commissioners  of  Inland  Revenue, 
duly  stiunpod  for  the  amount  which, 
with  the  duty  (if  any)  previously 
paid  on  an  affidavit  in  respect  of 
such  estate  and  effects,  shall  be 
Buflicicnt  to  cover  the  duty  charge- 
able according  to  the  true  value 
tliorcof,  and  shall  at  the  same  time 
j)ay  to  the  said  Commissioners 
interest  ufion  such  amount  at  the 
rate  of  five  pounds  per  centum 
per  annum  from  the  date  of  the 
grant,  or  from  such  subsequent 
dnfo    ns    the    said    Commissioners 


may  in  the  circumstances  think 
proper." 

And  sect.  40  enacts  that:  "If 
any  person  who  ought  to  obtain 
probate  or  letters  of  administration 
or  deliver  a  further  affidavit  or  to 
exhibit  an  inventory  or  who  is 
required  to  deliver  such  account  as 
aforesaid  shall  neglect  to  do  so 
within  the  period  prescribed  by 
law  for  the  purpose,  he  shall  be 
liable  to  pay  to  her  Majesty  double 
the  amount  of  duty  chargeable,  and 
the  same  shall  be  a  debt  due  from 
him  to  the  Crown,  and  be  recover- 
able by  any  of  the  ways  or  means 
now  in  force  for  the  recovery  of 
Probate,  Legacy,  or  Succession 
duties." 

(/)  This  section  is  repealed  by 
the  Finance  Act,  1896,  s.  40. 
And  see  sect.  18  of  the  same  Act, 
past,  p.  1735.  Under  52  Yict.  c.  7, 
s.  8  (2),  interest  at  4  per  cent,  on 
arrears  of  duty  was  recoverable, 
but  acceptance  of  arrears  with 
interest  was  an  absolute  waiver  of 
penalties. 
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cation  of  any  person  accountable  or  liable  for  such  duty  or 
interested  in  the  property,  remit  the  payment  of  such  duty  or 
any  part  thereof  or  any  interest  thereon  {g). 

"  (12.)  Where  it  is  proved  to  the  satisfaction  of  the  Com- 
missioners that  too  much  Estate  duty  has  been  paid,  the  excess 
shall  be  repaid  by  them,  and  in  cases  where  the  over-payment 
was  due  to  over-valuation  by  the  Commissioners,  with  interest 
at  3  per  cent,  per  annum. 

"  (13.)  Where  any  proceeding  for  the  recovery  of  Estate  duty 
in  respect  of  any  property  is  instituted,  the  High  Court  shall 
have  jurisdiction  to  appoint  a  receiver  of  the  property  and  the 
rents  and  profits  thereof,  and  to  order  a  sale  of  the  property. 

"  (14.)  All  affidavits  (//),  accounts,  certificates,  statements,  and 
forms  used  for  the  purpose  of  this  part  of  this  Act  shall  be  in 
such  form,  and  contain  such  particulars,  as  may  be  prescribed  (/), 
and  if  so  required  by  the  Commissioners  shall  be  in  duplicate, 
and  accounts  and  statements  shall  be  delivered  and  verified  on 
oath  and  by  production  of  books  and  documents  in  the  manner 
prescribed,  and  any  person  who  wilfully  fails  to  comply  with 
the  provisions  of  this  enactment  shall  be  liable  to  the  penalty 
above  in  this  section  mentioned. 

"  (15.)  No  charge  shall  be  made  for  any  certificate  given  by 
the  Commissioners  under  this  Act. 

"  (16.)  The  Estate  duty  may  be  collected  by  means  of  stamps 
or  such  other  means  as  the  Commissioners  prescribe. 

{(j)  Purchasers  and    mortgagees  shall    provide    forms    of    affidavit 

are  exempted  from  liability  after  a  stamped     to     denote     the     duties 

specified  period,  under  sect.  8  (2),  payable  under  this  Act." 

above.  The  Finance  Act,  1900,  s.  13  (2), 

iji)  Sect.  29  of  the  Act  of  1881  provides  that :  "  The  Commissioners 
enacts  that:  "The  affidavit  to  be  of  Inland  Eevenue  may,  if  they 
required  or  received  from  any  thiuk  tit,  accept  a  statement  by  or 
person  applying  for  probate  or  on  behalf  of  any  accouutable  person 
letters  of  administration  in  England  as  a  correction  of  any  Inland 
or  Ireland  shall  extend  to  the  veri-  Eevenue  affidavit  or  account  within 
fication  of  the  account  of  the  estate  the  meaning  of  Part  I.  of  the 
and  effects,  or  to  the  verification  of  Finance  Act,  1894,  for  the  pur- 
such  account  and  the  schedule  of  poses  of  that  Act  and  the  Acts 
debt  and  funeral  expenses,  as  the  amending  that  Act,  without  re- 
case  may  be,  and  shall  be  in  quiring  that  statement  to  be 
accordance  with  such  form  as  may  verified  on  oath." 
be  prescribed  by  the  Commissioners  (i)  I.e.,  by  the  Inland  Eevenue 
of  her  Majesty's  Treasury;  and  the  Commissioners.  See  sect.  22  (1)  (o), 
Commissioners  of  Inland  Eevenue  ipoBt,  p.  1757. 
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Charge  of 
Estate  duty 
on  property, 
and  facilities 
for  raising  it. 


"  (17.)  The  form  of  certificate  required  to  be  given  by  the 
proper  officer  o£  the  Court  under  sect.  30  of  the  Customs  and 
Inland  Eevenue  Act,  1881,  may  be  varied  by  a  Eule  of  Court 
in  such  manner  as  may  appear  necessary  for  carrying  into  effect 

this  Act  (A-). 

"  (18.)  Nothing  in  this  section  shall  render  liable  to  or  account- 
able for  duty  a  bond  fide  purchaser  for  valuable  consideration 
vs^ithout  notice  (/). 

"  9. — (1.)  A  rateable  part  of  the  Estate  duty  on  an  estate,  in 
proportion  to  the  value  of  any  property  which  does  not  pass  to 
the  executor  as  such,  shall  be  a  first  charge  on  the  property  in 
respect  of  which  duty  is  leviable ;  provided  that  the  property 
shall  not  be  so  chargeable  as  against  a  hond  fide  purchaser 
thereof  for  valuable  consideration  without  notice  {I). 

"  (2.)  On  an  application  submitting  in  the  prescribed  {m)  form 
the  description  of  the  lands  or  other  subjects  of  property 
(whether  hereditaments,  stocks,  funds,  shares,  or  securities),  and 
of  the  debts  and  incumbrances  {n)  allowed  by  the  Commissioners 
in  assessing  the  value  of  the  property  for  the  purposes  of  Estate 
duty,  the  Commissioners  shall  grant  a  certificate  (o)  of  the 
Estate  duty  paid  in  respect  of  the  property,  and  specify  the 
debts  and  incumbrances  so  allowed,  as  well  as  the  lands  or  other 
subjects  of  property. 

*'  (3.)  Subject  to  any  repayment  of  Estate  duty  arising  from 
•want  of  title  to  the  land  or  other  subjects  of  proj)erty,  or  from 
the  existence  of  any  debt  or  incumbrance  {n)  thereon  for  which 
under  this  Act  an  allowance  ought  to  have  been  but  has  not 
been  made,  or  from  any  other  cause,  the  certificate  of  the  Com- 
missioners shall  be  conclusive  evidence  that  the  amount  of  duty 
named  therein  is  a  first  charge  on  the  lands  or  other  subjects  of 
property  after  the  debts  and  incumbrances  allowed  as  aforesaid : 


{k)  Sect.  30  of  the  Customs  and 
Inland  Eevonuo  Act,  1881,  is  as 
follows  :  "  No  probate  or  letters  of 
administration  sliall  bo  granted  by 
the  Probate,  Divorce,  and  Ad- 
miralty Division  of  the  Iligh  Court 
of  Justice  in  England,  or  by  the 
Probate  and  Matrimonial  Division 
of  the  Uigh  Court  of  Justice  in 
Inland,  unless  the  same  bear  a 
Cfj-ti finite  in  writing  under  the 
h.'iiii'    (if   tlic  jnopcr  oHicor  of   the 


Court,  showing  that  the  affidavit 
for  the  Commissioners  of  Inland 
Revenue  has  been  delivered,  and 
that  such  affidavit,  if  liable  to 
stamp  duty,  was  duly  stamped, 
and  stating  the  amount  of  the 
gross  value  of  the  estate  and  effects 
as  shown  by  the  account." 

(/)  Cf.  sect.  11  {'^),x>ost,  p.  1744. 

{in)  Sect.  22  (1)  (o),  post,  p.  1757. 

(»)  Sect.  22  (1)  (k),  post,  p.  1756. 

(o)  See  sect.  8  (15),  mde,  p.  1731. 
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Provided  that  any  such  repayment  of  duty  by  the  Commis- 
sioners shall  be  made  to  the  person  producing  to  them  the  said 
certificate. 

"  (4.)  If  the  rateable  part  of  the  Estate  duty  in  respect  of  any 
property  is  paid  by  the  executor,  it  shall  where  occasion  requires 
be  repaid  to  him  by  the  trustees  or  owners  of  the  property,  but 
if  the  duty  is  in  respect  of  real  property,  it  may,  unless  other- 
wise agreed  upon,  be  repaid  by  the  same  instalments  and  with 
the  same  interest  as  are  in  this  Act  mentioned. 

"  (5.)  A  person  authorized  or  required  to  pay  the  Estate  duty 
in  respect  of  any  property  shall,  for  the  pm-pose  of  paying  the 
duty,  or  raising  the  amount  of  the  duty  when  already  paid, 
have  power,  whether  the  property  is  or  is  not  vested  in  him,  to 
raise  the  amount  of  such  duty  and  any  interest  and  expenses 
properly  paid  or  incurred  by  him  in  respect  thereof,  by  the  sale 
or  mortgage  of  or  a  terminable  charge  on  that  property  or  any 
part  thereof  {j^)- 

"  (6.)  A  person  having  a  limited  interest  in  any  property,  who 
pays  the  Estate  duty  in  respect  of  that  property,  shall  be 
entitled  to  the  like  charge,  as  if  the  Estate  duty  in  respect  of 
that  property  had  been  raised  by  means  of  a  mortgage  to 
him  [q). 

"  (7.)  Any  money  arising  from  the  sale  of  property  comprised 
in  a  settlement,  or  held  upon  trust  to  lay  out  upon  the  trusts  of 
a  settlement,  and  capital  money  arising  under  the  Settled  Land 
Act,  1882,  may  be  expended  in  paying  any  Estate  duty  in 
respect  of  property  comprised  in  the  settlement  and  held  upon 
the  same  trusts. 


{p)  The  general  rule  that,  in  the  such  interest  has  been  "  properly 

absence   of   special   circumstances,  incurred  by  him " :  Re  Earl  Hoive' s 

the  tenant  for  life  of  a  settled  estate  Settled  Estates,  [1903]  2  Ch.  69. 
is  bound  to  keep  down  the  interest  [q)  Laurie's  Case,  [1898]  2  I.  R. 

on  charges  on  the  inheritance,  is  636;  Be  Mexboroiigh  {\902),  86  Ij.T. 

not  affected  by  the  Finance  Acts,  331,   where   a  legatee  to  whom  a 

189-1  and  1896  ;  so  that,  although  legacy  was  given  for  the  express 

under  the  power  given  to  him  by  purpose   of  and  not  merely  with 

sect.   9  (5)  of  the  Act  of  189-1,  he  the  motive   of   securing    payment 

may   charge  the  inheritance  with  thereby  of  the  Estate  duty  on  the 

instalments  of  Estate  duty  payable  testator's  estates,  was  held  not  to 

by  him  under  sect.  6  (8),  he  cannot  be   entitled  to   recoup  himseK  by 

also  charge  it  under  sect.  9  (5)  with  means    of    a    charge    under    this 

the  interest  on  the  unpaid  portion  section, 
of  the  duty  unless  he  can  show  that 

W.K. — vol,.  II.  5  T 
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Real  estate 
does  not 
' '  pass  to  the 
executor  " 
within  the 
meaning  of 
sect.  9  (1). 


KiLiil*'  fluty 
for  which 


The  above  sections  (sects.  6,  7,  8,  9)  make  provisiou  for  the 
valuation  of  property,  and  for  the  collection  and  recovery  of 
Estate  duty,  and  provide  facilities  for  raising  such  duty  on 
property  which  does  not  pass  to  the  executor  as  sucli. 

The  person  who  has  to  pay  over  the  duty  to  the  Crown 
is  either  the  executor  under  sect.  6  (2),  or  the  persons  men- 
tioned in  sect.  8  (4).  Under  sect.  6  (2)  the  executor  mud 
pay  the  Estate  duty  in  respect  of  all  personal  property 
(wherever  situate)  of  which  the  deceased  was  competent  to 
dispose  at  his  death,  and  may  pay  the  duty  in  respect  of  any 
other  property  passing  on  such  death,  which  by  virtue  of  any 
testamentary  disposition  of  the  deceased  is  under  the  executor's 
control,  or,  in  the  case  of  property  not  under  his  control,  if 
the  persons  accountable  for  the  duty  in  respect  thereof  request 
him  to  make  such  payment. 

Although  his  liability  to  pay  the  duty  to  the  Crown  is  limited 
to  the  personal  property  of  which  the  deceased  was  competent  to 
dispose  at  his  death,  the  executor  must,  under  sect.  8  (3),  specify 
in  the  accounts  annexed  to  the  Inland  Revenue  affidavit  all  the 
property,  real  and  personal,  in  respect  of  which  Estate  duty  is 
payable  on  the  death  of  the  deceased,  whether  it  is  the  deceased's 
property  or  not. 

In  Re  Palmer  (r),  Buckley,  J.,  held  that  the  language  of 
sect.  9  (1)  of  the  Finance  Act,  1894,  must  be  construed  with 
reference  to  the  law  as  it  stood  at  that  time,  and  not  in 
accordance  with  the  provisions  of  the  Land  Transfer  Act, 
1897,  and  therefore  real  estate  did  not  "  pass  to  the  executor," 
and  it  was  charged  with  a  rateable  part  of  the  Estate  duty. 
This  decision  was  followed  by  Kekewich,  J.,  in  Re  Sharman  {s). 

Where  the  executor  is  not  accountable  for  the  Estate  duty  in 
respect  of  property  which  passed  on  death,  sect.  8  (4)  provides 
that  every  person  to  whom  any  property  so  passed  for  any 
beneficial  interest  in  possession,  and  also  to  the  extent  of  the 
property  actually  received  or  disposed  of  by  him,  every  trustee, 
guardian,  committee,  or  other  person  in  whom  any  interest  in 
the  property  so  passing  or  the  management  thereof  is  at  any 
time  vested,  and  every  person  in  whom  the  same  is  vested 
in  possession  by  alienation  or  other  derivative  title  shall  be 
accoimtable  for  the  Estate  duty  on  the  property. 

In  nil  cases  whore  Estate  duty  becomes  payable  for  which 


{r)  W.  N.  (1900),  9. 


(.s)  [1901]  2Cli.  280. 
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the  executor  is  not  made  accountable  under  sect.  6  (2),  the  executor  is 
duty  must  be  paid  ultimately  by  the  persons  beneficially  able  under 
entitled  in  proportion  to  their  shares  (0-      The  scheme  of  the  sect.  6  ('2) 

■■■      i  ^  ^  '  ^         must  be  paid 

Finance  Act,  189-1,  is  that  Estate  duty  on  an  estate  passing  ultimately  by 
on  a  death    is   chargeable  on  the    estate  as  a   whole,  without  fieiany^en-^*^' 
regard  to  tenancies  for  life  or  other  particular  interests,  and  that  titled, 
it  is  to  be  levied  on  the  whole  inlieritance  (?/). 

Where  the  executor  pays  the  Estate  duty,  payment  is  to  be  Executor 
made  on    delivery  of   the    Inland   Revenue   affidavit  (.r) ,  aiid  duty  on 
nothing  beyond  the  affidavit  is  in  such  case  required.     "When  the  j^j^J^^  °^ 
executor  is  not  liable  or  does  not   in  fact  pay,  the  duty  is  Revenue 
collected  upon  an  account  setting  forth  the  particulars  of  the  .     ^, 

••■  o  t  iji  other  cases 

property  [y) .  the  duty  is 

The  duty  is  due  upon  the  delivery  of  the  Inland  Revenue  anaccoun?°^ 
affidavit  or  account,  or  on  the  expiration  of  six  months  from 
the  death,  whichever  happens  first,  and  simple  interest  is  now 
payable  under  sect.  18  of  the  Finance  Act,  1896,  which  enacts  59  &  60  Vict. 

P  11  c.  28,  s.  18. 

as  follows  : — 

"18. — (1.)  Simple  interest  at  the  rate  of    3  per   cent,    per  Interest  upon 
annum  without  deduction  for  income  tax  shall  be  payable  upon  and^other*^ 
all  Estate  duty  from  the  date  of  the  death  of  the  deceased,  or,  <ieath  duties, 
where   the   duty   is   payable  by  instalments,  or  becomes   due 
at  any  date  later  than  six  months  after  the  death,  from  the  date 
at  which  the  first  instalment  or  the  duty  becomes  due,  and  shall 
be  recoverable  in  the  same  manner  as  if  it  were  part  of  the 
duty. 

"  (2.)  The  foregoing  provision  shall  apply  to  the  interest  on 
all  death  duties  as  defined  by  sect.  13  of  the  principal  Act  in  like 
manner  as  if  it  were  herein  re-enacted  and  made  applicable  to 
those  duties. 

"  (3.)  The  Commissioners  of  Inland  Revenue  may  remit  the 
interest  on  any  of  such  death  duties  where  the  amount  appears 
to  them  to  be  so  small  as  not  to  repay  the  expense  and  trouble 
of  calculation  and  account." 

Estate  duty  is  to  be  borne  by  the  estate,  both  by  that  portion  Ho^  the 
Avhich  passes  to  the  executor,  and  also  by  that  which  does  not  ^^^fo^-^/^J^o^^e 
pass  to  the  executor.     But  sect.  9  (1)  provides  that  a  rateable 

it)  In  Re    Countess    of    Orford,      liable  to  contribute  to  the  duty. 
[1S96]  1  Ch.  257;  Berry  v.  Gauk-  (h)  In  Be  Barker-Jervis,   [1898] 

roger,    [1903]    2     Ch.    116,   where      2  Ch.  643. 
pecuniary  legatees  whose  legacies  («)  Sect.  6  (2). 

were  charged  upon  realty  were  held  (y)  Sect.  6  (4). 
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part  of  the  Estate  duty  on  an  estate,  in  proportion  to  the  value 

of  any  property  which  does  not  pass  to  the  executor  as  such, 

shall  be  a  first  charge  on  the  property  in  respect  of  whicli  duty 

is  leviable  ;  and  by  sect.  9  (4)  if  the  rateable  part  of  the  Estate 

duty  in  respect  of  any  property  is  paid  by  the  executor,  it  shall 

where  occasion  requires  be  repaid  to  him  by  the  trustees  or 

owners  of  the  property. 

It  is  quite  clear  that  when  pecuniary  legacies  or  shares  of  the 

residue  of  a  testator's  personal  estate  are  given  absolutely,  the 

Estate  duty  must  be  borne  by  the  general  residue,  and  is  not  to 

be  paid  out  of  such  legacies  or  shares  {z)  ;  but  numerous  cases  of 

difficulty  have  been  taken  into  the  Courts  for  the  purpose  of 

determining  how  the  duty  must  be  borne  by  different  portions 

of  the  estate. 

Sect.  9  (1)  lias       In  Re  Grey  {a)  a  father  upon  the  marriage  of  his  son  cove- 

to  a  sum  for°^  uauted  witli  the  trustees  of  his  son's  marriage  settlement  that 

which  trustees  Jifg  executors  or  administrators  should  within  six  months  after 

against  the      his  death  pay  to  them  as  trustees  of  the  settlement  the  sum  of 

estate:  25,000/.,  to  be  held  by  them  upon  the  trusts  of  the  settlement. 

tween  persons  To  fulfil  his  coveuant  the  father  devised  and  bequeathed  to  his 

beneficially       executors  by  Will  the  residue  of  his  real  and  personal  estate, 
interested  in  "^  .  ■•■ 

an  estate.  upon  trust  for  sale  and  conversion,  and  out  of  the  proceeds  to 
pay  his  funeral  and  testamentary  expenses,  debts  and  legacies, 
and  to  hold  tlie  residue  upon  certain  trusts.  The  executors, 
after  the  testator's  death,  paid  the  Estate  duty  in  respect  of  the 
estate,  including  the  25,000/.,  but  contended  that  the  duty  on 
the  25,000/.  should  be  repaid  to  them  out  of  that  sum  by  the 
trustees  of  the  settlement.  It  was  held  that  the  trustees  of  the 
,  settlement  were  creditors  against  the  whole  estate,  i.e.,  the 
proceeds  of  the  real  and  personal  estate,  that  therefore  sect.  9  (1) 
and  (4),  which  apply  as  between  persons  who  are  beneficially 

[z]  }{<•   Wrhhrr,  [189G]  1  Ch.  914.  estate.      But   these   principles   did 

In  Jir  Jloimw,  [189:5]  1  Ch.  188,  it  not   apply    to    the    appointees    of 

was  hold  that  the  incidence  of  the  various  parts  of  a  specific  fund  in 

duties  imposed  by  the  Customs  and  respect  of  Account  duty  payable  in 

Inland  Ilovcnuo  Act,   1881,   s.  27,  respect  of  the  trust  funds;  in  such 

and     the     Customs     and     Inland  cases   the   duty  had    to   be  borne 

Eevenuo     Act,     1889,     s.     5,    was  by  all  the  appointees  rateably  ac- 

Kovonied   by  the    same    ])rinci])les  cording  to  their  respective  shares, 

UH  that    which    regulated   tlio   in-  and  not  by  the  residuary  appointee 

cidenco  of  the  old  I'robatij  duty,  exclusively  :  lie  Croft,  [1892]  1  Ch. 

namely,  that  it  ahould    bo   borne  G52 ;   Re  Sham,  [189j]  1  Ch.  343. 

by  tho  general  residuary  personal  {a)  [1N9G]  1  Ch.  020. 
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interested  in  an  estate,  had  no  application,  and  that  the  duty  on 
the  25,000/.  must  be  borne  by  tlie  executors  out  of  the  testator's 
estate,  and  this  burthen  could  not  be  thrown  upon  the  trustees. 

In  Re  Meijricl-  {b),  on  the  death  of  Sir  Greorge  Meyrick  in 
1896,  his  executor  paid  Estate  duty  on  property  of  which  Sir 
George  was  at  the  time  of  his  death  competent  to  dispose,  and 
also  on  certain  sums  of  27,000/,  and  2-1,427/.  These  two  sums 
were  trust  funds  comprised  in  a  settlement  executed  in  1881. 
Under  this  settlement  Sir  Greorge  Meyrick  settled,  in  the  events 
which  happened,  personal  property  upon  trust  for  himself  for 
life  and  after  his  death  upon  trust  that  the  trustees  should 
appropriate  funds  of  27,000/.  and  24,427/.  and  hold  them  on 
trusts  thereinafter  declared  for  the  benefit  of  two  of  the  settlor's 
daughters  and  their  issue,  and  upon  trust  as  to  the  residue  of  the 
trust  moneys  that  the  trustee  should  hold  such  residue  in  trust 
for  the  settlor,  his  executors,  administrators  and  assigns.  The 
executor  contended  that  he  was  entitled  to  receive  from  the 
trustees  of  the  daughters  a  rateable  proportion  of  the  Estate 
duty  he  had  paid.  It  was  argued  contra  that  the  Estate  duty 
must  be  borne  exclusively  by  the  executor  out  of  the  residuary 
estate,  because  the  appropriated  funds  were  voluntary  incum- 
brances within  sect.  7  (1)  upon  property  passing  to  the  executor 
as  such  of  the  deceased.  It  was  held  that  the  provisions  con- 
tained in  the  settlement  with  regard  to  those  funds  w^ere  sub- 
stantive settlements,  and  that  the  Estate  duty  was  payable 
rateably  out  of  the  appropriated  funds  and  the  residue  according 
to  their  respective  values. 

The  case  of  Be  Parker- Jo'vi^;  (c)  raised  a  question  of  the  pay- 
ment of  Estate  duty  under  two  different  settlements.  The  first 
settlement  was  made  by  Mr.  Edward  Swynfen  Parker-Jervis 
and  his  son  on  the  marriage  of  the  son,  and  included  a  limitation 
of  a  jointure  of  1,000/.  a  year  to  the  son's  wife  in  case  she 
survived  both  father  and  son,  which  event  happened,  and  further 
provided  that  such  jointure  should  be  paid  to  her  "  without  any 
deduction  whatsoever  except  in  respect  of  income  tax."  It  was 
held  that  she  was  not  liable  herself  to  pay  the  Estate  duty,  since 
the  words  "  without  any  deduction,  &c."  constituted  a  contract 
of  exemption,  and  also  amounted  to  an  express  provision  to  the 
contrary  within  sect.  14  (1).  By  the  second  settlement  made 
liy   Mr.  Edward   Swynfen   Parker- Jer\is,  the   father,   on   his 

{h)  [1897]  1  Ch.  99.  (e)  [1898]  2  Ch.  643. 
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second  marriage,  he  appointed  under  a  power  in  the  first  settle- 
ment a  jointure  of  500/.  a  year  to  his  second  wife  if  she  survived 
him  (which  event  happened),  and  charged  it  on  the  settled 
estate,  without,  however,  using  words  of  exemption  as  in  the 
case  of  the  1,000/.  jointure.  It  was  held  that  as  to  the  jointure 
of  500/.,  the  duty  was  payable  by  the  widow. 

This  case  also  raised  the  question  how  the  duty  chargeable  to 
the  jointress,  whose  jointure  is  chargeable  with  duty,  is  to  be 
ascertained.  It  was  held  that  she  must  be  treated  as  tenant  for 
life  of  a  sum  equivalent  to  the  capitalized  value  of  the  jointure, 
to  be  ascertained  at  the  same  number  of  years'  purchase  as  the 
estate  as  a  whole  was  capitalized  for  the  purpose  of  duty ;  and 
that  she  must  be  charged  with  Estate  duty  on  that  sum,  but 
was  entitled  to  throw  the  burthen  of  duty  charged  against  her 
upon  the  corpus  of  the  estate,  on  the  terms  of  her  paying 
interest  to  the  tenant  for  life  or  in  tail  or  in  fee  in  possession  at 
the  rate  actually  paid  to  the  Commissioners  of  Inland  Revenue 
until  payment  of  the  duty,  and  thereafter  at  the  rate  at  which 
the  duty  could  be  raised  by  mortgage  of  the  estate  (cf). 

The  decision  is  supported  by  Re  Duke  of  St.  Albans  (d),  in 
which  case  the  Duke  of  St.  Albans,  by  his  Will,  gave  certain 
legacies  and  annuities  (some  contingent)  payable  primarily  out 
of  personalty,  charging  the  realty  in  aid,  but  not  in  exoneration 
of  the  personalty  if  the  personalty  should  prove  insufficient. 
The  realty  was  left  to  his  eldest  son  for  life  with  remainders 
over.  The  Will  further  provided  that  if  the  personalty  proved 
insufficient  to  pay  funeral  and  testamentary  expenses,  debts, 
legacies,  and  annuities,  the  deficiency  might  be  raised  by  the 
trustees  by  mortgage  of  the  real  estate,  but  so  that  the  annuities 
should  be  paid  out  of  rents  and  profits,  and  not  by  raising  a 
capital  sum.  The  residuary  personalty  was  also  charged  with 
])aymont  of  the  legacies  and  annuities,  and  the  ultimate  residue 
was  loft  to  follow  the  limitations  of  the  realty.  The  executors 
liad  paid  Settlement  Estate  duty  in  respect  of  the  contingent 
legacies  and  annuities,  and  the  question  was  raised  how  this 
<luty  ought  to  be  borne  as  between  the  residuary  estate  and  the 
legai(!08  and  annuitants.  It  was  held  that  the  contingent 
legacies  must  be  treated  as  settled,  and,  having  regard  to  the 
deciHion  in  lie  3lan/o)i-Wilso)i  (e),  the  duty  must  be  borne  by 
the  legatees  ;  and  as  regards  the  annuities,  that  the  decision  in 

(cc)  Cf.  //'   Ilo/foH  F.nlatrH  Act,  l.SG.>,  [1904]  2  Ch.  289,  ante,  p.  1722,  n.  (//). 
('/)  [1900]  2('li.  S7;{.  {r)  [1900]  1  Ch.  o()5. 
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Att.-Gen.  v.  Ou-cn  (,/')  applied  to  the  personalty,  and  conse- 
quently the  annuitants  must  bear  their  proportion  of  the 
Settlement  Estate  duty  according  to  the  rule  laid  down  in  Re 
Parher-Jcrris  [g). 

Leaseholds  being  property  which  by  law  vests  in  the  executor  Leaseholds, 
by  virtue  of  his  office,  Estate  duty  upon  them  is  payable  out  of 
the   testator's   general    personal    estate   and   is   not   primarily 
charged  on  them  under  sect.  9  (1)  {Ji). 

Where  a  general  power  of  appointment  is  exercised  by  Will,  Property  ap- 
the  liability  to  pay  the  duty  has  been  the  subject  of  conflicting  ^jii  u^^ot 
decisions.      In   Re    Treasure  (i),   Kekewich,  J.,  has  held  that  ^  general 

power, 

when  such  general  power  is  exercised  by  Will,  the  appointed 

fund  does  not  pass  to  the  executors  by  virtue  of  their  office ; 

that  Estate  duty  on  such  a  fund  in  the  absence  of  any  direction 

to  the  contrary  is  payable  out  of  the  fund  itself ;  but  that  where 

the  Will  contains  a  direction  to  pay  testamentary  expenses  out 

of  the  residue,  the  Estate  duty,  falling  within  the  description  of 

testamentary  expenses,  is  payable  out  of  the  residue  ;  the  learned 

Judge  being  of  opinion  that  the  appointed  fund  does  not  pass 

to  the  executors  as  such,  having  regard  to  the  decisions  in  Re 

Hod-ins'  Trusts  (k)  and  Re  Philbrick's  Settlement  (/).     This  case 

was  followed  in  two  subsequent  cases,  viz.,  by  Kekewich,  J.,  in 

Re  Maddock  (m) ,  and  by  Byrne,  J.,  in  Re  Poicer  {n) .    Buckley,  J., 

however,  adopted  a  different  view   in   Re   Moore  (o)    and   Re 

Dixon  {})),  and  has  decided   that   where  a   general   power   of 

appointment  over  a  fund  is  exercised  by  Will,  the  appointed 

fund  passes  to  the  executor  as  such,  and   consequently   that 

Estate  duty  in  respect  thereof  is  payable  by  him  out  of  the 

residue.     Buckley,  J.,  did  not  consider  himself  bound  by  Re 

Treasure,  both  because,  having  regard  to  the  latter  part  of  the 

judgment,  the  opinion  of  Kekewich,  J.,  on  this  point  was  not 

necessary  to  the  decision,  and  also  because  he  (Buckley,  J.)  did 

not  find  in  it  any  principle  which,  having  regard  to  what  had 

been  previously  decided  in  Re  P/iitbriek's   Setttement  and  Re 

Hoshns'  Trusts,  he  could  treat  as  binding  upon  him  [q) .   Swinfen 

(/)  [1899]  2  Q.  B.  253.  (m)  W.  N.  (1901),  118. 

[g)  [1898]  2  Ch.  643.  («)  [1901]  2  Ch.  659. 

(/()  Ee  CtilverJwuse,  [1896]  2  Ch.  (o)  [1901]  1  Ch.  691. 

251,  ante,  p.  1567.  Q?)  Be  Dixon,  [1902]  1  Ch.  248. 

(/)  [1900]  2  Ch.  648.  {q)  See  also  ante,  p.  1306,  -where 

[k)  6  C.  D.  281.  this  question  will  be   found  dealt 

{I)  (1865),  34  L.  J.  Ch.  368.  with. 
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Settled 
legacies  or 
shares  of 
residue. 


59  &  60  Vict. 
c.  28,  s.  19. 
Incidence  of 
Settlement 
Estate  duty. 


Eady,  J.,  in  Re  Fearnsides  (r),  held  that  where  such  appointed 
property  is  in  fact  received  hy  an  executor  he  receives  it  "as 
executor,"  and  it  passes  to  him  as  such  within  the  meaning  of 
the  Finance  Act,  and  that  the  duty  is  therefore  payable  out  of 
the  residuary  estate.  In  this  case,  the  Will  by  its  terms  made 
the  residuary  estate  liable. 

In  Be  Webber  (s)  it  was  held  that  when  pecuniary  legacies 
or  shares  of  the  residue  of  a  testator's  personal  estate  are  settled 
by  his  Will,  no  part  of  either  the  Estate  duty  or  the  Settlement 
Estate  duty  is  to  be  borne  by  the  settled  legacies  or  shares,  but 
the  whole  of  these  duties  must  be  borne  by  the  general  residue. 
That  case  is  still  an  authority  in  respect  of  Estate  duty,  but  the 
law  as  to  Settlement  Estate  duty  has  been  altered  by  the 
Finance  Act,  1896,  sect.  19,  which  is  as  follows : — 

"  (1.)  The  Settlement  Estate  duty  leviable  in  respect  of  a 
legacy  or  otlier  personal  property  settled  by  the  Will  of  the 
deceased  shall  (unless  the  Will  contains  an  express  provision  to 
the  contrary)  (s-s)  be  payable  out  of  the  settled  legacy  or  property 
in  exoneration  of  the  rest  of  the  deceased's  estate. 

"  (2.)  The  Settlement  Estate  duty  leviable  in  respect  of  any 
such  legacy  or  property  shall  be  collected  upon  an  account 
setting  forth  the  particulars  of  the  legacy  or  property,  and 
delivered  to  the  Commissioners  by  the  executor  within  six 
months  after  the  death,  or  within  such  further  time  as  the  Com- 
missioners may  allow." 

The  Court  of  Appeal,  however,  in  He  Ma ri/on- Wilson  (f), 
considered  this  provision  to  be  a  correction  of  a  ^\Tong  decision 
in  order  to  save  further  litigation,  rather  than  an  alteration  of 
the  law,  and  fm^ther,  was  of  opinion  that  the  duty  would  be 
borne  by  the  settled  property  equally,  whether  the  settlement 
be  made  ])y  deed  or  Will. 


Apjx-al  from 
C'diiinis- 

niuIK.T.-i. 


'"10. — (1.)  Any  person  aggrieved  by  the  decision  of  the  Com- 
missioners with  respect  to  the  repayment  of  any  excess  of  duty 
]i',iu],  or  })y  <]io  amount  of  duty  claimed  by  the  Commissioners, 
wliftlKn-  on  the  ground  of  tlio  value  of  any  property  or  the  rate 
(barged  or  otherwise,  may,  on  payment  of,  or  giving  security  as 
lii'ifiii.'iffcr  im'n1i(.iic(l  for,  the  duty  claimed  by  the  Commissioners 


(r)  [iy()3]  1  cii.  j.-.o. 

(«)  [1896]  1  Ch.  !»1  1. 
(«»)  Ah   to   wliul    ;iiiiouritH    to   a 
provisifni    U>  tho   coiitniry,  boo  He 


Lewis,  [1900]  2  Ch.  176;  Jie  Pimm, 
[1904]  2  Ch.  345,  ante,  p.  753,  n.  (»); 
lie  Cuyley,  [1904]  2  Ch.  781. 
(/)  [1900]  1  Ch.  o65. 
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or  such  portion  of  it  as  is  then  payable  by  him,  appeal  to  the 
High  Court  within  the  time  and  in  the  manner  and  on  the 
conditions  directed  by  rules  of  Court,  and  the  amount  of  duty 
shall  be  determined  by  the  High  Court,  and  if  the  duty  as 
determined  is  less  than  that  paid  to  the  Commissioners  the  excess 
shall  be  repaid. 

"  (2.)  No  aj)peal  shall  be  allowed  from  any  order,  direction, 
determination,  or  decision  of  the  High  Court  in  any  appeal 
under  this  section  except  with  the  leave  of  the  High  Court,  or 
Court  of  Appeal. 

"  (3.)  The  costs  of  the  appeal  shall  be  in  the  discretion  of  the 
Court,  and  the  Court,  where  it  appears  to  the  Court  just,  may 
order  the  Commissioners  to  pay  on  any  excess  of  duty  repaid 
by  them  interest  at  the  rate  of  3  per  cent,  per  annum  for  such 
period  as  appears  to  the  Court  just. 

"  (4.)  Provided  that  the  High  Court,  if  satisfied  that  it  would 
impose  hardship  to  require  the  appellant,  as  a  condition  of  an 
appeal,  to  pay  the  whole  or,  as  the  case  may  be,  any  part  of  the 
duty  claimed  by  the  Commissioners  or  of  such  portion  of  it  as  is 
then  payable  by  him,  may  allow  an  appeal  to  be  brought  on 
payment  of  no  duty,  or  of  such  part  only  of  the  duty  as  to  the 
Coiu't  seems  reasonable,  and  on  security  to  the  satisfaction  of  the 
Court  being  given  for  the  duty,  or  so  much  of  tlie  duty  as  is 
not  so  paid,  but  in  such  case  the  Court  may  order  interest  at  the 
rate  of  3  per  cent,  per  annum  to  be  paid  on  the  unpaid  duty  so 
far  as  it  becomes  payable  under  the  decision  of  the  Court. 

"  (5.)  Where  the  value  as  alleged  by  the  Commissioners  of  the 
property  in  respect  of  which  the  dispute  arises  does  not  exceed 
10,000('.,  the  appeal  under  this  section  may  be  to  the  County 
Court  for  the  county  or  place  in  which  the  appellant  resides  or 
the  property  is  situate,  and  this  section  shall  for  the  purpose  of 
the  appeal  apply  as  if  such  County  Court  were  the  High  Court 
[Provided  that  in  every  such  case  any  party  shall  have  a  right 
of  appeal  to  Her  Majesty's  Court  of  Appeal]  (?/). 

"  (b.)  The  county  council  of  every  county  or  county  borough 
in  Great  Britain,  shall  within  twelve  months  after  the  commence- 
ment of  this  Act,  and  may  thereafter  from  time  to  time,  appoint 
a  sufficient  number  of  qualified  persons  to  act  as  valuers  for  the 
purposes  of  this  Act  in  their  respective  counties,  and  shall  fix  a 
scale  of  charges  for  the  remuneration  of  such  persons,  and  the 

(m)  The  proviso  at  the  end  of  sub-sect.  (5)  was  added  by  sect.  22  of  the 
Finance  Act,  1896. 
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Coui't  may  refer  any  question  of  disputed  value  under  this 
section  to  the  arbitration  of  any  person  so  appointed  for  the 
county  in  which  the  appellant  resides  or  the  property  is  situate  ; 
and  the  costs  of  any  such  arbitration  shall  be  part  of  the  costs 
of  the  appeal  {x). 


(r)  The  following  rules  of  the 
Supreme  Court  regulating  pro- 
ceedings in  appeals  under  this 
section  were  issued  in  1895  :  — 

"1.  Any  aggrieved  person  within 
the  meaning  of  sect.  10,  sub-sect.  (1 ) 
of  the  Finance  Act,  1894,  who  de- 
sires to  appeal  to  the  High  Court  in 
any  of  the  cases  mentioned  in  the 
said  sub-section  shall,  within  one 
month  from  the  date  of  the  notifi- 
cation to  him  or  his  solicitor  of  the 
decision  or  claim  of  the  Commis- 
sioners, deliver  to  them  a  written 
statement  of  the  grounds  of  such 
appeal. 

"The  statement  shall  state  speci- 
fically the  several  grounds  upon 
which  the  appellant  contends  that 
the  decision  or  claim  of  the  Com- 
missioners was  erroneous,  and  if  he 
contends  that  the  value  put  upon 
any  property  by  the  Commissioners 
is  excessive,  he  shall  therein 
identify  such  property  and  state 
the  value  which  he  contends 
should  be  put  upon  the  same. 

"  2.  The  Commissioners  shall, 
within  a  month  from  the  delivery 
to  them  of  the  statement  of  the 
grounds  of  appeal,  notify  to  the 
ajtpelliiiit  or  his  solicitor  whether 
tlu^y  liavo  withdrawn  the  decision 
or  claim  appealed  against  or  have 
determined  to  maintain  the  same, 
either  in  whole  or  in  part. 

"  .'}.  At  any  tiiiKs  thenniftor  not 
excoodiiig  oiio  month  from  tlio  date 
of  tlie  notification  l)y  the  Conunis- 
nioiierH  of  their  determination  to 
maintain  thoir  dociHion  or  claim 
••ithff  in  wholo  or  in  part,  the 
fijipellant    may    proccfd    with    his 


appeal  by  way  of  petition  to  the 
High  Court,  such  petition  to  be 
filed  in  the  Queen's  Eemem- 
brancer's  Department  of  the  Central 
Office,  and  a  copy  thereof  served 
by  the  appellant  upon  the  Com- 
missioners. 

"4.  Subject  to  the  provisions  of 
these  rules  the  appellant  shall  not 
in  his  petition  state  or  at  the 
hearing  be  allowed  to  rely  upon 
any  grounds  of  appeal  not  speci- 
fically set  forth  in  the  statement 
of  the  grounds  of  appeal, 

"5.  Upon  the  filing  of  the 
l^etition  and  the  service  of  a  copy 
thereof  upon  the  Commissioners, 
the  matter  shall  be  deemed  to  be 
completely  at  issue,  and  within 
seven  days  thereafter  the  appellant, 
or  in  default  thereof  the  Commis- 
sioners, may  set  the  petition  down 
for  hearing  upon  the  revenue  side 
of  the  Queen's  Bench  Division  of 
the  High  Coui't. 

"  6.  The  Court  or  a  Judge  may 
order  that  the  petition  shall  be  heard 
before  a  Judge  of  the  Chancery 
Division,  and  Ord.  XLIX.  r.  7, 
shall  apply  to  any  such  order. 

"  7.  Unless  by  consent,  or  other- 
wise ordei'ed,  only  oral  evidence 
shall  be  admitted  at  the  hearing. 

"8.  In  cases  where  pursuant  to 
r.  7  evidence  may  be  by  affidavit, 
the  affidavits  shall  be  filed  in  the 
Queen's  Remembrancer's  Depart- 
ment. 

"9.  The  Crown  shall  have  the 
same  right  as  an  ordinary  suitor  of 
administering  interrogatories  and  of 
obtaining  discovery  and  inspection 
of  documents. 
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Di.sc/iarge  from  and  Apportionment  of  Duti/. 

"11. — (1.)  The  Commissioners   on   being  satisfied   that   the  Release  of 
full  Estate  duty  has  been  or  will  be  paid  in  respect  of  an  estate  "^^^^^^^ 
or  any  part  thereof  shall,  if  required  by  the  person  accounting  Estate  duty, 
for  the  duty,  give  a  certificate  to  that  effect,  which  shall  dis- 
charge from  any  further  claim  for  Estate  duty  the  property 
shown  by  the  certificate  to  form  the  estate  or  part  thereof  as  the 
case  may  be. 

"  (2.)  Where  a  person  accountable  for  the  Estate  duty  in 
respect  of  any  property  passing  on  a  death  applies  after  the 
lapse  of  two  years  from  such  death  to  the  Commissioners,  and 
delivers  to  them  and  verifies  a  full  statement  to  the  best  of  his 
knowledge  and  belief  of  all  property  passing  on  such  death  and 
the  several  persons  entitled  thereto,  the  Commissioners  may 
determine  the  rate  of  the  Estate  duty  in  respect  of  the  property 
for  which  the  applicant  is  accountable,  and  on  payment  of  the 
duty  at  that  rate,  that  property  and  the  applicant  so  far  as 
regards  that  proj^erty  shall  be  discharged  from  any  fm^ther 
claim  for  Estate  duty,  and  the  Commissioners  shall  give  a  certi- 
ficate of  such  discharge. 

"  (3.)  A  certificate  of  the  Commissioners  under  this  section 
shall  not  discharge  any  person  or  property  from  Estate  duty  in 
case  of  fraud  or  failure  to  disclose  material  facts,  and  shall  nut 
affect  the  rate  of  duty  payable  in  respect  of  any  property  after- 
wards shown  to  have  passed  on  the  death,  and  the  duty  in 
respect  of  such  property  shall  be  at  such  rate  as  would  be  pay- 
able if  the  value  thereof  were  added  to  the  value  of  the  property 
iu  respect  of  which  duty  has  been  already  accounted  for ; 


"10.  The  Court  or  a  Judge  may,  duty,  under  the  provisions  of  the 

at  anytime  before  or  at  the  hearing,  4th  sub-section  of  the  10th  section 

allow  the  appellant  to  amend  his  of  the  Finance  Act,  1894,  shall  be 

petition,  upon  such  terms  as   the  by   summons    before   a  Judge    at 

Court  or  Judge  may  think  right.  Chambers,  and  the  appellant  shall 

"11.  Ord.    XIX.    r.    27    of    the  deliver  to  the  Commissioners,  with 

Rules  of  the  Supreme  Court,  1883,  the  summons,  a  copy  of  any  affidavit 

shall  apply  to  the  petition  which  which  the  appellant  intends  to  use 

shall  be  deemed  to  be  a  pleading  at  the  hearing  of  the  summons, 
within  that  rule.  "13.  These   rules  may  be  cited 

"  12.  Applications    for  leave  to  as  the  Rules  of  the  Supreme  Court 

bring  an  appeal  without  payment,  (Finance  Act),  1895,  and  shall  come 

or   on   part  payment  only  of   the  into  operation  forthwith." 
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Commutation 
of  duty  on 
interest  in  ex- 
pectancy (y). 


Powers  to 
a'  cept  com- 
position for 
Death  duties. 


"  (4.)  Provided  nevertheless  that  a  certificate  purporting  to 
be  a  discharge  of  the  whole  Estate  duty  payable  in  respect  of 
any  property  included  in  the  certificate  shall  exonerate  a  bond 
fide  purchaser  for  valuable  consideration  without  notice  from  the 
duty  notwithstanding  any  such  fraud  or  failure. 

"  12.  The  Commissioners  in  their  discretion,  upon  application 
by  a  person  entitled  to  an  interest  in  expectancy,  may  commute 
the  Estate  duty  which  would  or  might,  but  for  the  commutation, 
become  payable  in  respect  of  such  interest  for  a  certain  sum  to 
be  presently  paid,  and  for  determining  that  sum  shall  cause  a 
present  value  to  be  set  upon  such  duty,  regard  being  had  to  the 
contingencies  affecting  the  liability  to  and  rate  and  amount  of 
such  duty,  and  interest  being  reckoned  at  3  per  cent.  ;  and  on 
the  receipt  of  such  sum  they  shall  give  a  certificate  of  discharge 
accordingly  (z) . 

"13. — (1.)  Where,  by  reason  of  the  number  of  deaths  on 
which  property  has  passed  or  of  the  complicated  nature  of  the 
interests  of  different  persons  in  property  which  has  passed  on 
death,  or  from  any  other  cause,  it  is  difficult  to  ascertain 
exactly  the  amount  of  death  duties  or  any  of  them  payable  in 
respect  of  any  property  or  any  interest  therein,  or  so  to  ascer- 
tain the  same  without  undue  expense  in  proportion  to  the  value 
of  the  property  or  interest,  the  Commissioners  on  the  applica- 
tion of  any  person  accountable  for  any  duty  thereon,  and  upon 
his  giving  to  them  all  the  information  in  his  power  respecting 
the  amount  of  the  property  and  the  several  interests  therein, 
and  otlier  circumstances  of  the  case,  may  by  way  of  composition 
for  all  or  any  of  the  death  duties  payable  in  respect  of  the 
property,  or  interest,  and  the  various  interests  therein,  or  any  of 
them,  assess  such  sum  on  the  value  of  the  joroperty,  or  interest, 
as  having  regard  to  the  circumstances  appears  proper,  and  may 
accept  payment  of  the  sum  so  assessed,  in  full  discharge  of  all 
claims  for  death  duties  in  respect  of  such  property  or  interest, 
and  shall  give  a  certificate  of  discharge  accordingly ;  ('/) 


(y)  See  corresponding  sections  in 
30  Geo.  III.  c.  52,  s.  33,  Customs 
and  Inland  Kovonuo  Act,  1880 
(43  Vict.  c.  14),  H.  11,  and  CuBtoms 
and  Inland  Ilovcnuo  Act,  1881 
(44  Vict.  c.  12),  8.  43,  as  to  Legacy 
duty  (pofl^,  J).  1701,  note  (/) ) ;  and 
UH  to  HucccHHion  duty,  hoc  Hi  &  17 
Vict.  c.  51,  H.  41,  7'o<  p.  1821. 


(2)  See  sect.  7  ((i),  a)iU,  p.  1725, 
wliich  ])rovides  for  the  payment  of 
duty  in  respect  of  an  interest  in 
expectancy,  at  the  option  of  the 
person  accountable  for  the  duty, 
either  with  the  duty  in  respect  of 
tlio  I'cst  of  the  estate,  or  when  the 
interest  falls  into  posse.'^sion. 

{«)  It  will  be  observed  that  this 
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"  (2.)  Provided  that  tlie  certificate  shall  not  discharge  any 
person  from  any  duty  in  case  of  fraud  or  failure  to  disclose 
material  facts. 

*'  (3.)  In  this  section  the  expression  '  death  duties '  means  the 
Estate  duty  under  this  Act,  the  duties  mentioned  in  the  First 
Schedule  to  this  Act  and  the  Legacy  and  Succession  duties,  and 
the  duty  payable  on  any  representation  or  inventory  under  any 
Act  in  force  before  the  Customs  and  Inland  Revenue  Act,  44  &  45  Vict. 
1881.  .    ^-12. 

"  14. — (1.)  In  the  case  of  property  which  does  not  pass  to  the  Apportion- 
executor  as  such  {b)  an  amount  equal  to  the  proper  rateable  part  ™^"^  *^" 
of  the  Estate  duty  may  be  recovered  by  the  person,  who  being- 
authorized  or  required  to  pay  the  Estate  duty  in  respect  of  any 
property  has  paid  such  duty,  from  the  person  entitled  to  any 
sum  charged  on  such  property  (c),  (whether  as  capital  or  as  an 
annuity  or  otherwise,)  under  a  disposition  not  containing  any 
express  provision  to  the  contrary  [d). 

"  (2.)  Any  dispute  as  to  the  proportion  of  Estate  duty  to  be 
borne  by  any  property  or  person,  may  be  determined  upon 
application  by  any  person  interested  in  manner  directed  by 
Rules  of  Court  {e) ,  either  by  the  High  Court,  or,  where  the 
amount  in  dispute  is  less  than  50/.,  by  a  County  Coui-t  for  the 
county  or  place  in  which  the  person  recovering  the  same  resides, 
or  the  property  in  respect  of  which  the  duty  is  paid  is  situate. 

"  (3.)  Any  person  from  whom  a  rateable  part  of  Estate  duty 
can  be  recovered  under  this  section  shall  be  bound  by  the 
accounts  and  valuations  as  settled  between  the  person  entitled 
to  recover  the  same  and  the  Commissioners." 

section     gives   the   Commissioners  Fitzhardinge,  80    L.    T.    376 ;    Be 

power  to   accept   compositions   for  Farker-Jervis,  [1898]  2  Ch.  643. 
any  death  duties.     Cf.  sect.  33  of  (e)  An  application  under  this  sub- 

the  Legacy  Duty  Act,    1796,  post,  section  is  to  be  made  by  originating 

p.  1789.  summons  in  the  Chancery  Division, 

{h)  It  will  be  seen  that  this  sec-  intituled  in  the  matter  of  the  estate 

tion  only  applies  to  property  which  of  the  person  upon  whose  decease 

does  not  pass   to   the   executor   as  the  Estate  duty  has  been  paid  or 

such.    Where  property  passes  to  the  claimed,  and  in  the  matter  of  the 

executor  as  such,  the  duty  is  pay-  Finance  Act,  1894,  and  otherwise  in 

able  out  of  the  residue.  the  form  prescribed  by  Ord.  LIV. 

(c)  Berry    v.    Gaukroger,    [1903]  r.  4b,  and  App.  K.,   No.   lA.     See 

2  Ch.  116.  E.    S.    C.  (Nov.)    1895,    Ord.    LV. 

(fZ)  For  instances  of  express  pro-  r.  9c;   Be  Fower  (1899),  47  W.  E. 

vision  to  the  contrary,  see  Be  Lord  183. 
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Sect.  14  is  intended  as  a  protection  to  tlie  executor  or  other 
person  who,  as  between  himself  and  the  revenue,  has  been  called 
upon  to  pay  the  Estate  duty,  has  paid  it,  and  looks  for  recoup- 
ment. The  legislature  has  provided  that  the  person  who  has 
been  required  to  pay  may  recover  a  rateable  part  of  the  duty 
from  the  person  entitled  to  any  sum  charged  on  the  property  in 
respect  of  which  duty  has  been  paid.  The  section  does  not 
affect  the  incidence  of  the  Estate  duty  in  any  way. 

In  Wade  v.  Wade  (/),  the  holder  of  a  policy  of  insurance  on 
his  own  life  for  5,000/.  by  his  marriage  settlement  assigned  the 
policy  to  trustees  upon  trust  to  raise  at  his  death  4,000/.  to  be 
held  on  certain  trusts,  and  as  to  the  remaining  part  of  the  policy 
moneys  in  trust  to  pay  the  same  to  his  executors.  It  was  held 
that  sect.  14  (1)  was  not  apj^licable  and  that  Estate  duty  must  be 
borne  by  the  moneys  remaining  after  the  4,000/.  had  been  paid. 

In  Re  The  Countess  of  0)ford{g),  a  donee  of  a  power  over 
settled  property  appointed  all  the  real  and  personal  estate  of 
which  she  had  power  under  her  marriage  settlement  to  dispose 
of  by  Will  to  her  executors  and  trustees  upon  trust  for  sale  and 
conversion,  and  to  stand  possessed  of  the  proceeds  upon  the 
trusts  therein  mentioned,  and  by  a  codicil  she  directed  that  the 
trustees  of  her  Will  should  out  of  the  moneys  arising  from  such 
sale  and  conversion  pay  to  her  daughter  the  sum  of  35,000/. 
absolutely  free  from  all  limitations  and  restrictions.  It  was 
held  that  the  35,000/.  was  charged  on  the  property  within  the 
meaning  of  sect.  14  (1),  and  that  the  Estate  duty  was  to  be 
borne  ix/r/^^rt.s.s;^  by  the  specific  and  residuary  appointees. 

Exemptions  "15. — (1.)  Estate  duty  shall  not  be  payable  in  respect  of  a 

ij,„y,  single  annuity  not  exceeding  25/.  purchased  or  provided  by  the 

deceased,  either  by  himself  alone  or  in  concert  or  arrangement 
with  any  other  person,  for  the  life  of  himself  and  of  some  other 
person  and  the  survivor  of  them,  or  to  arise  on  his  own  death 
in  favour  of  some  other  person ;  and  if  in  any  case  there  is  more 
tlian  one  such  annuity,  the  annuity  first  granted  shall  be  alone 
out  it  led  1o  the  exemption  under  this  section. 

(/)  [1«9«]  2  Ch.  l.'7G.  Sco  also  Duke  of  St.  Alhuns,  [1900]  2  Ch. 
y^e  iWw  (1899),  47  W.  E.  183.  87:3,    ante,    p.    1738;    Jh   Meyrick, 


.  X  r, .,.«-,   .    ..,       -^      «        ,  [18971  1  Ch.  99,  ante,X).  1737;  Re 

(.7    [189G]   1   Ch.  2o7.     Sco  also  ^         nQo.-i   i    r-i,    r  on  a     j? 

^  '  *■         -■  Grey,  [1890]   1   ( h.  020;    and   Be 

Jffrrji   V.   (lavhrogn,  [1903]  2  Ch.  WMcr,    [1896]    1    Ch.    914,    ante, 

110,     <n,lr,     p.  173.'>,    iKjto    (/);     Jk  p.  1740. 
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*'  (2.)  It  shall  be  lawful  for  tlie  Treasury  to  remit  tlie  Estate 
duty,  or  any  other  duty  leviable  on  or  with  reference  to  death, 
in  respect  of  any  such  pictures,  prints,  books,  manuscripts,  works 
of  art  or  scientific  collections,  as  appear  to  the  Treasury  to  be 
of  national,  scientific,  or  historic  interest,  and  to  be  given  or 
bequeathed  for  national  purposes,  or  to  any  university,  or  to  any 
county  council  or  municipal  corporation,  and  no  property  the 
duty  in  respect  of  which  is  so  remitted  shall  be  aggregated  with 
any  other  property  for  the  purpose  of  fixing  the  rate  of  Estate 
duty  {h). 

"  (3.)  Estate  duty  shall  not  be  payable  in  respect  of  any 
pension  or  annuity  payable  by  the  Government  of  British  India 
to  the  widow  or  child  of  any  deceased  officer  of  such  Govern- 
ment, notwithstanding  that  the  deceased  contributed  during 
his  lifetime  to  any  fund  out  of  which  such  pension  or  annuity 
is  paid. 

"  (4.)  Estate  duty  shall  not  be  payable  in  respect  of  any 
advowson  or  church  patronage  which  would  have  been  free 
from  Succession  duty  under  sect.  24  of  the  Succession  Duty  Act, 
1853"(0. 

Sect.  15  (2)  is  fiu-ther  extended  by  sect.  20  of  the  Finance  59  &  60  Vict. 
Act,  1896,  which  enacts: —  ""     '  ^' 

"  (1.)  Where  any  proj)erty  passing  on  the  death  of  a  deceased  Objects  of 

.,„  I'i  -    L        ^       ^  -x       natioual, 

person   consists   oi   such  pictures,  prints,    books,    manuscripts,  scientific,  or 

works  of  art,  scientific  collections,  or  other  things  not  yielding  lii^toric 
irn  1         P  -1         •        -n  interest. 

income  as  ajopear  to  the  Treasury  to  be  of  national,  scientific,  or 
historic  interest,  and  is  settled  so  as  to  be  enjoyed  in  kind  in 
succession  by  different  persons,  such  property  shall  not,  on  the 
death  of  such  deceased  person,  be  aggregated  with  other  pro- 
perty, but  shall  form  an  estate  by  itself,  and,  while  enjoyed  in 
kind  by  a  person  not  competent  to  dispose  of  the  same,  be 
exempt  from  Estate  duty,  but  if  it  is  sold  or  is  in  the  possession 
of  some  person  who  is  then  competent  to  dispose  of  the  same, 
shall  become  liable  to  Estate  duty. 

"  (2.)  The  person  selling  the  same,  or  for  whose  benefit  the 
same  is  sold,  and  also  the  person  being  in  possession  and 
competent  to  dispose  of  the  same,  shall  be  accountable  for  the 
duty,  and  shall  deliver  an  account  in  accordance  with  sect.  8 

(/i)  Cf.  with  this  sub-section  the      be   observed  tbat  this  sub-section 
stat.    39    Geo.    III.    c.    73,    j>ost,      extends  to  anij  death  duty. 
p.  1846,  as  to  Legacy  duty.    It  will  {i)  See_posf,  p.  1815. 
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of  the  principal  Act,  in  the  case  of  a  sale  within  one  month 
after  the  sale,  and  in  the  case  of  a  person  coming  into  possession, 
or  if  in  possession  becoming  competent  to  dispose,  within  six 
months  after  he  so  comes  into  possession,  or  becomes  competent 
to  dispose." 


Provision  for 

estates  not 

exceeding 

1,000/. 

44  &  45  Vict. 

c.  12. 


Small  Estates. 

«'  16.— (1.)  The  provisions  of  sects.  33,  35,  and  30  of  the 
Customs  and  Inland  Eevenue  Act,  1881  (k),  (relating  to  the 


(A-)  The  sections  of  the  Customs 
and  Inland  Eevenue  Act,  1881, 
referred  to  in  sect.  16  (1),  are  as 
follows : — 

Sect.  33.— (1.)  "  Where  the  whole 
personal  estate  and  effects  of  any 
person  dying  on  or  after  the  first 
day  of  June,  1881  (inclusive  of  pro- 
perty by  law  made  such  personal 
estate  and  effects  for  the  purpose 
of  the  charge  of  duty,  and  any 
personal  estate  and  effects  situate 
out  of  the  United  Kingdom),  with- 
out any  deduction  for  debts  or 
funeral  expenses,  shall  not  exceed 
the  value  of  300Z.,  it  shall  be  lawful 
for  the  person  intending  to  apply 
for  probate  or  letters  of  administra- 
tion in  England  or  Ireland,  to 
d(;livor  to  the  proper  officer  of  the 
Court  or  to  any  officer  of  Inland 
Revenue  duly  appointed  for  the 
purpose,  a  notice  in  writing  in  the 
prescribed  form,  setting  forth  the 
j)articulars  of  such  estate  and 
efft'cts,  and  such  further  particulars 
as  may  be  required  to  be  stated 
therein,  and  to  deposit  with  him 
the  sum  of  15«.  for  fees  of  Court 
and  exjicnHns,  and  also,  in  case  the 
OHtuto  and  effects  shall  exceed  the 
vuluo  of  100/.,  th<^  further  sum  of 
30«.  for  Sfiimp  duty. 

(2.)  "If  the  olIicfT  has  good 
rcfiHoii  to  believe  that  tlio  whole 
perKonal  OHtato  and  effects  of  the 
dcwiised  exnocdH  Ihc  viiluf  of  IJOO/., 


he  shall  refuse  to  accept  the  notice 
and  deposit  until  he  is  satisfied  of 
the  true  value  thereof. 

(3.)  "  The  principal  registrars  of 
the  Probate,  Divorce,  and  Admiralty 
Division  of  the  High  Court  of 
Justice  in  England,  and  of  the 
Probate  and  Matrimonial  Division 
of  the  High  Court  of  Justice  in 
Ireland,  in  communication  vdth 
the  Commissioners  of  Inland 
Eevenue,  shall  prescribe  the  form 
of  notice,  and  make  such  regula- 
tions as  may  be  necessary  with 
respect  to  the  transmission  of 
notices  by  officers  of  Inland 
Eevenue,  the  steps  to  be  taken  for 
the  preparation  and  filling  up  of 
forms  and  documents,  and  generally 
all  matters  which  may  be  neces- 
sary, so  as  to  authorise  the  grant 
of  probate  or  letters  of  administra- 
tion. 

(4.)  "  Officers  of  Inland  Revenue 
are  hereby  empowered  to  administer 
all  necessary  oaths  or  affirmations, 
and  in  the  case  of  letters  of  ad- 
ministration, to  attest  the  bond 
and  accept  the  same  on  behalf  of 
the  President  or  Judge  of  the 
Division. 

(5.)  "Where  the  estate  and 
effects  shall  exceed  the  value  of 
100/.,  the  Stamp  duty  payable  on 
the  affidavit  for  the  Commissioners 
of  Inland  Eevenue  shall  be  the 
fixi^l  duty  of  30s.,  and  no  more. 
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obtaining  of  representation  to  the  deceased  where  the  gross 
value  of  his  personal  estate  does  not  exceed  300/.),  shall  apply 
witli  the  necessary  modifications  to  the  case  where  the  gross 
value  of  the  property  real  and  personal  in  respect  of  which 
Estate  duty  is  payable  on  the  death  of  the  deceased,  exclusive 
of  property  settled  otherwise  than  by  the  Will  of  the  deceased, 
does  not  exceed  5U0/.,  and  where  the  gross  value  does  not  exceed 
300/.  the  fixed  duty  shall  be  30s.,  and  where  the  gross  value 
exceeds  300/.  and  does  not  exceed  500/.  the  fixed  duty  shall 
be  50.V. 

"  (2.)  All  such  property  may  be  comprised  in  the  notice 
under  the  said  sect.  33. 

"  (3.)  Where  the  net  value  of  the  property,  real  and  personal, 
in  respect  of  which  Estate  duty  is  payable  on  the  death  of  the 
deceased,  exclusive  of  property  settled  otherwise  than  by  the 
Will  of  the  deceased,  does  not  exceed  1,000/.,  such  property,  for 
the  purpose  of  Estate  duty,  shall  not  be  aggregated  with  any 
other  property,  but  shall  form  an  estate  by  itself ;  and  where 
the  fixed  duty  or  Estate  duty  has  been  paid  upon  the  principal 
value  of  that  estate,  the  Settlement  Estate  duty  and  the  Legacy 
and  Succession  duties  shall  not  be  payable  under  the  Will  or 
intestacy  of  the  deceased  in  respect  of  that  estate. 

"  (4.)  Where  representation  granted  under  this  section  if 
granted  in  England  extends  to  property  in  Ireland,  and  if 
granted  in  Ireland  extends  to  property  in  England,  the 
principal  registrar  of  the  Probate  Division  of  the  High  Court 
in  England  or  Ireland,  as  the  case  may  be,  shall  affix  the  seal 
of  the  Court  thereto  on  the  same  being  sent  to  him  for  that 
purpose,  with  the  fee  of  2.s'.  6(/. 

"Sect.  35.  Where  representation  be  made   in    respect  of    the   sums 

has  been   obtained  in   conformity  deposited  or  paid  by  him,  nor  shall 

with  either  of  the  two  preceding  the  relief  afforded  by  the  next  suc- 

sections,    and   it  shall  be   at  any  ceeding  section  be  claimed  or  alio  wed 

time  afterwards  discovered  that  the  by  reason  of  the  deposit  or  payment 

whole  personal  estate  and  effects  of  of  any  sum. 

the  deceased  were  of  a  value  ex-  "Sect.  36.  The  payment  of  the 
ceeding  300/.,  then  a  sum  equal  to  sum  of  30s.  for  the  fixed  duty  on 
the  Stamp  duty  payable  on  an  the  affidavit  or  inventory  in  con- 
affidavit  or  inventory  in  respect  of  formity  with  this  Act  shall  be 
the  true  value  of  such  estate  and  deemed  to  be  in  full  satisfaction  of 
effects  shall  be  a  debt  due  to  her  any  claim  to  Legacy  duty  or  Sue- 
Majesty  from  the  person  acting  in  cession  duty  in  respect  of  the  estate 
the  administration  of  such  estate  or  effects  to  which  such  affidavit  or 
and  effects,  and  no  allowance  shall  inventory  relates." 

W.E. VOL.  II.  5  U 
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"  (5.)  Where  the  fixed  duty  of  SOi-.  or  50.v.  is  paid  within 
twelve  months  after  the  death  of  the  deceased,  interest  on  such 
duty  shall  not  he  payable. 


Scale  of  rates 
of  Estate 
duty. 


50  &  60  Vict, 
c.  28,  8.  17. 
Estate  duty 
on  fractious 
of  100/. 


^^  Rates  of  Estate  Duty. 

"17.  The  rates   of   Estate  duty  shall  be  according  to  the 
f  oUo'^'ing  scale  : — 


Where  the  Principal  Value  of  the  Estate 

Estate  Duty  shall  be  payable 
at  the  Bate  per  cent,  of 

Exceeds 

£ 
-      100(0 

£ 
and  does  not  exceed      -      500 

One  pound. 

500 

,             1,000 

Two  pounds. 

1,000 

10,000 

Three  pounds. 

10,000 

,            25,000 

Four  pounds. 

25,000 

,           50,000 

Four  pounds  ten  shillings. 

50,000 

,           75,000 

Five  pounds. 

75,000 

,          100,000 

Five  pounds  ten  shillings. 

100,000 

150,000 

Six  pounds. 

150,000 

,          250,000 

Six  pounds  ten  shillings. 

250,000 

,          500,000 

Seven  pounds. 

500,000 

,       1,000,000 

Seven  pounds  ten  shillings. 

1,000,000   . 

Eight  pounds. 

"  The  rate  of  the  Settlement  Estate  duty  where  the  property 
is  settled  shall  be  1  per  cent. 

"  Provided  that  for  any  fractional  part  of  10/.  over  10/.  or 
any  midtiple  thereof,  the  Estate  duty  and  the  Settlement  Estate 
duty  shall  be  payable  at  the  rate  per  cent,  for  the  full  sum 
of  10/." 

As  to  persons  dying  on  or  after  July  1st,  1896,  this  section 
was  amended  by  the  Finance  Act,  1896,  as  follows : — 

"17.  Sect.  17  of  the  principal  Act  shall  have  eflPect  as  if  there 
were  added  at  the  end  thereof  the  following  proviso  in  substi- 
tution for  the  existing  proviso  as  to  fractional  parts  of  10/.  : — 

"  Provided  that  where  the  principal  value  of  an  estate  com- 
prLsos  a  fraction  of  100/.  in  excess  of  100/.,  or  of  any  multiple 
of  100/.,  sucli  fraction  shall  be  excluded  from  the  value  of  the 
estate  for  th(3  purpose  of  determining  both  the  rate  and  the 
amount  of  duty,  except  tliat  where  the  principal  value  of  the 


(/)  It  will  1)'!  noticed  tluit  no 
EMtiito  duty  w  payable  in  respect 
of  an  oHtate  the  principal  value  of 
which  dooH  not  exceed  lOO/.  8ce 
alwj  Hcct.  H  ( 1 ),  ii  I  id  27  &  28  Vict .  c.  50, 


s.  5,  ante,  p.  1726,  note  {u);  of.  the 
similar  exemption  given  by  sect.  18 
of  the  Succession  Duty  Act,  1853, 
post,  11.  1811.  And  see  as  to 
Legacy  duty,  i>oiit,  p.  17G.'5,  note  (i). 
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estate  exceeds  100/.  and  does  not  exceed  200/.  the  duty  shall 
be  1/." 

But  as  to  persons  dying  after  April  9th,  1900,  sect.  17  of  the  63  &  G4  Vict. 
Act  of  1896  is  repealed  by  sect.  13  (1)  of  the  Finance  Act,  ^.4,8.  I3(i). 
1900,  which  enacts  as  follows  : — 

"  13. — (1)  For  the  pur]3ose  of  determining  the  rate  and  the 
amount  of  duty,  the  exclusion  under  sect.  17  of  the  Finance 
Act,  1896,  of  any  fraction  from  the  principal  value  of  the  estate 
shall,  in  the  case  of  every  person  dying  after  the  passing  of  this 
Act,  cease  to  have  effect." 

Sect.  18  relates  to  the  value  for  the  purpose  of  Succession  Value  of  real 
duty  of  a  succession  to  real  property  arising  on  the  death  of  a  f^  Succe^- 
deceased  person,  where  the  successor  is  competent  to  dispose  of  sion  duty, 
the   property,  and  will   be  found  set  out  in  connection  with 
sect.  21  of  the  Succession  Duty  Act,  1853  (>;?). 


"  Local  Taxation  Grant. 

"19.  In  substitution  for  the  grant  out  of  the  Probate  duties  Adaptation  of 
under  the  Local  Government  Act,  1888  (^0,  the  Probate  Duty  p^X'te  duty 
(Scotland  and  Ireland)  Act,  1888  (o),  and  the  Local  Govern-  grant, 
ment  (Scotland)  Act,  1889  (j9),  there  shall  be  paid,  out  of  the  co.'4iand  co. 
proceeds   of   the  Estate  duty  derived  from  personal  property,  52  &  53  Vict, 
such  sum  as  the  Commissioners,  in  accordance  with  regulations 
made  by  the  Treasury  under  those  Acts,  may  determine  to  be 
an  amount  equal  to  1|-  per  cent,  on  the  net  value  of  such  of  the 
property  in  respect  of  which  Estate  duty  is  leviable  as  w^ould, 
if  this  Act  had  not  been  passed,  have  been  chargeable  with  the 
duty  imposed  by  sect.  27  of  the  Customs  and  Inland  Revenue  44  &  45  Vict. 
Act,    1881,  on   Inland   Pevenue   affidavits  {q),  and    the   first-  *^"  ^^" 
mentioned  Acts  shall  apply,  as  if  the  sum  so  determined  were 
the  Probate  duty  grant  or  one  half  of  the  proceeds  of  the  sums 
collected  in  respect  of  the  Probate  duties  (as  the  case  requires) 
within  the  meaning  of  those  Acts  (>-) . 

{m)  Post,  p.  1814,  note  (/i).  (r)  The  Acts  referred  to  direct  the 

(n)  51  &  52  Vict.  c.  41,  s.  21.  Commissioners  to  pay  to  the  Local 

(o)  51  &  52  Vict.  c.  60,  s.  1.  Taxation    Accounts     of     England, 

( j))  52  &  53  Vict.  c.  50,  s.  21.  Ireland,  and  Scotland  certain  pre- 

(q)  The  section  refei'red  to  pre-  scribed    proportions    of    the    sums 

scribes  the  varying   rates   of    the  collected  by  them  in  respect  of  the 

duties  chargeable  on  the  affidavits.  Probate  duties. 

5  it2 


1752 


Of  the  Estate  Duty  and  of  the     [Pt.  vi.  Bk.  t. 


"  British  Possessions. 
Exception  as        "20. — (1.)  Where  the  Commissioners  are  satisfied,  that  in  a 
BrS^?-""  British  possession  (/)  to  which  this  section  applies,  duty  is  pay- 
sessions  (*).      able  by  reason  of  a  death  in  respect  of  any  property  situate  in 
such  possession  and  passing  on  such  death,  they  shall  allow 
a  sum  equal  to  the  amount  of  that  duty  to  be  deducted  from  the 
Estate  duty  payable  in  respect  of  that  property  on  the  same  death. 
"  (2.)  Nothing  in  this  Act  shall  be  held  to  create  a  charge  for 
Estate  duty  on   any  property  situate  in   a   British  possession, 
■uliile  so  situate,  or  to  autliorize  the  Commissioners  to  take  any 
proceedings  in   a   British  possession  for  the   recovery  of   any 
Estate  duty. 

"  (3.)  Her  Majesty  the  Uueen  may,  by  Order  in  Council  («), 
aj^ply  this  section  to  any  British  possession,  where  her  Majesty 
is  satisfied  that,  by  the  law  of  such  possession,  either  no  duty  is 
leviable  in  respect  of  property  situate  in  the  United  King- 
dom when  passing  on  death,  or  that  the  law  of  such  possession 

(s)  Cf.  sect.  7  (4)  as  to  property  in  foreign  countries. 

(t)  See  the  Interpretation  Act,  1889,  s.  18  (2),  wMch.  enacts  that,  in 
every  Act  passed  after  the  commencement  of  that  Act,  ' '  the  expression 
'  British  possession '  shall  mean  any  part  of  her  Majesty's  dominions, 
exclusive  of  the  United  Kingdom,  and  where  parts  of  such  dominions  are 
under  both  a  central  and  a  local  legislature,  all  parts  imder  the  central 
legislature  shall,  for  the  purposes  of  this  definition,  be  deemed  to  be  one 
British  possession." 

(n)  The  following  are  the  British  jjossessions  to  which  sect.  20  of  the 
Finance  Act  has  been  applied  by  Order  in  Council : — 


British  Possessions. 


Biili.'iriia  Islands 

I3art)ucloH 

H(-rruudaH  or  Somcrs  Is. 
British  CVjlumbia    .... 

British  Guiana    

Capo  of  Good  Hope    . . 

Coylon 

7'"alkland  Islunds     .... 

J;iji    ...••; 

Gambia,  Tho   

Giljraltar 

Gold  Cf)aHt  Colony. .  . , 

lion;,'  Koiijf 

In<iia,  British 

(hilt  THjt  I'xtfiiding 
to  any  l''<Midatory 
Native  fStatos.) 

•laniaica    

I.alfiian     


Date  of  Order 
in  Council. 


11  May,  1895. 
29  June,  1896. 
11  May,  1895. 
2G  Oct.,189G. 
22  Feb.,  1896. 
l.SAu<,^.,1895. 
11  May,  1895. 
;j  Oct.,  1895. 
21  Aug.,  1895. 
11  May,  1895. 
IG  July,  1895. 
IGJulv,  1895. 
11  May,'1895. 
2  Feb.  1895. 


3  Aug.,  1897. 
18  May,  1897. 


British  Possessions. 


Lagos 

Leeward  Islands    . 

Manitoba    

Natal 

New  Brunswick  . 
Newfoundland   .  .  . 

New  Zealand 

Nova  Scotia    

Ontario    

Quebec     

Sierra  Leone 

South  Australia . . . 
Somers  Island  . ,  . 
Straits  Settlements 

TasniaTiia    

Tobairo    

Trinidad      , 

Victoria 

Western  Australia 


Date  of  Order 
in  Council. 


16  July,  1895. 
16  July,  1895. 
26  Oct.,  1896. 
16  July,  1895. 
26  Feb.,  1897. 
8  March,  1895. 
2  Feb.,  1895. 
20  Oct.,  1898. 
26  Oct.,  1896. 
15  Jan.,  1897. 
8  Feb.,  1896. 
11  May,  1895. 
11  May,  1895. 
11  May,  1895. 
i;]  Oct.,  1897. 
13  Aug.,  1895. 
13  Aug.,  1895. 
8  Feb.,  1896. 
1  Aug.,  1896. 
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as  respects  any  duty  so  leviable  is  to  the  like  effect  as  the  fore- 
going provisions  of  this  section. 

"  (4.)  Her  Majesty  in  Council  may  revoke  any  such  Order, 
where  it  appears  that  the  law  of  the  British  possession  has  been 
so  altered  that  it  would  not  authorize  the  making  of  an  Order 
under  this  section. 

"  Savings  (Did  Dffi)iifio)is. 

"21. — (1.)  Estate  duty  shall  not  be  payable  on  the  death  of  Savings. 
a  deceased  person  in  respect  of  personal  property  settled  by 
a  Will  or  disposition  made  by  a  person  dying  before  the  com- 
mencement of  this  Part  of  this  Act,  in  respect  of  which  property 
any  duty  mentioned  in  paragraphs  one  and  two  of  the  First 
Schedule  to  this  Act,  or  the  duty  payable  on  any  representation 
or  inventory  under  any  Act  in  force  before  the  Customs  and 
Inland  Eevenue  Act,  1881,  has  been  paid  or  is  payable,  unless  u  &  45  Vict. 
in  either  case  the  deceased  was  at  the  time  of  his  death,  or  at  °"     ■ 
any  time  since  the  Will  or  disposition  took  effect  had  been, 
competent  to  dispose  of  the  property. 

"  (2.)  Where  a  person  died  before  the  commencement  of  this 
Part  of  this  Act,  the  duties  mentioned  in  the  Fu^st  Schedule  to 
this  Act  shall  continue  to  be  payable  in  like  manner  in  all 
respects  as  if  this  x\ct  had  not  passed. 

"  (3.)  Where  an  interest  in  expectancy  {x)  in  any  property 
has,  before  the  commencement  of  this  Part  of  this  Act,  been 
bond  fide  sold  or  mortgaged  for  full  consideration  in  money  or 
money's  worth  (//),  then  no  other  duty  on  such  property  shall 
be  payable  by  the  purchaser  or  mortgagee  when  the  interest 
falls  into  possession,  than  would  have  been  payable  if  this  Act 
had  not  passed ;  and  in  the  case  of  a  mortgage,  any  higher 
duty  payable  by  the  luortgagor  shall  rank  as  a  charge  subsequent 
to  that  of  the  mortgagee. 

"  (4.)  The  Settlement  Estate  duty  of  1  per  cent,  shall  not  be 
payable  in  respect  of  property  settled  by  a  disposition  which  has 
taken  effect  before  the  commencement  of  this  Part  of  this  Act. 

"  (5.)  Where  a  husband  or  wife  is  entitled,  either  solely  or 
jointly  with  the  other,  to  the  income  of  any  property  settled  by 
the  other  under  a  disposition  which  has  taken  effect  before  the 
commencement  of  this  Part  of  this  Act,  and  on  Ins  or  her  death 
the  sur\ivor  becomes  entitled  to    the  income  of  the  property 

[x)  As  to  meaning  of  "  an  interest  [y)  See     ante,    p.     1714,    as     to 

in  expectancy,"  see  sect.  22  (1),  (j),       meaning   of    "money   or    money's 
post,  p.  1756.  worth." 
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settled  by  such  survivor,  Estate  duty  shall  not  ho  payable  in 
respect  of  that  property  until  the  death  of  the  survivor  "  (:;). 
Sect.  21(1).  In  Aft.-Gcn.  v.  Dodingfou  {a),  under  a  marriage  settlement 
made  in  1871  personal  property  belonging  to  the  wife  became 
vested  in  trustees  upon  trust  for  the  wife  for  life,  and  after  her 
death,  if  her  husband  should  survive  her,  upon  trust  for  the 
husband  for  life,  and  after  the  death  of  the  survivor  of  them 
upon  trust  for  such  person  or  persons  as  the  wife  should  by  deed 
or  "Will  appoint.  The  wife  died  in  the  lifetime  of  her  husband, 
before  the  commencement  of  the  Finance  Act,  1894,  having  by 
her  Will  aj)pointed  the  property  in  favour  of  certain  bene- 
ficiaries, and  Probate  duty  was  thereupon  paid  by  her  executors 
in  respect  of  the  value  of  the  property  so  appointed  after 
deducting  the  value  of  the  husband's  life  interest.  The  husband 
died  after  the  commencement  of  the  Act,  and  it  was  held  that 
the  settlement  and  Will  together  constituted  a  "  disposition " 
by  which  the  property  was  settled  within  the  meaning  of 
sect.  21  (1),  and  therefore  that  Estate  duty  was  not  payable  on 
the  husband's  death  in  respect  of  the  value  upon  which  Probate 
duty  had  been  paid. 

In  Att.-Gen.  v.  Earl  of  Londeshoroiigh  {b),  the  residuary  per- 
sonal estate  of  a  testator  who  died  in  1849  became  vested  under 
his  Will  in  trustees  upon  trust  for  investment  in  land,  and  to 
hold  the  same  in  trust  for  two  persons  in  succession  for  life,  with 
remainder  to  the  defendant  in  tail  male,  and  Probate  duty  was 
paid  on  the  testator's  personalty.  On  the  death  of  the  second 
tenant  for  life,  in  1900,  Estate  duty  was  claimed  in  respect  of 
the  land,  then  subject  to  the  trusts  of  his  Will,  which  repre- 
sented the  residuary  personal  estate  of  the  testator.  It  was  held 
by  the  Court  of  first  instance  that  Estate  duty  was  payable, 
that  sect.  21  (1)  did  not  apply,  because  at  the  date  of  the  death 
in  respect  of  which  Estate  duty  was  claimed,  the  settled  property 
was  not  personal  property.  But  this  decision  was  reversed  on 
appeal  {b/>)  on  the  ground  that  the  material  time  was  not  the 
time  of  the  death  of  the  person  on  whose  death  duty  was 
claimed,  but  the  time  when  the  particular  property  became 
liable  to  Probate  duty,  vi/.,  the  time  of  the  death  of  the  original 
settlor;    and  that  it  was  not  essential,  in  order  that  sect.  21 

(z)  Cf.     sect.     .')     (1)    (a),    (iidc,  House    of    Lords    in    Commrs.    of 

p.  1710.  Inland  Rvvcnue  v.  Priesth-y,  [1901] 

{a)  [1897]  2  (|.  15.  ;i7:{  (f.  A.).  A.  0.  208,  ante,  p.  1716. 
Tlio  judf^'mont  of  Kigby,  L.  J.,  in  (A)  [1901]  1  K.  B.  749. 

tliiw    cubo    wan    approved    by   the  {hh)  T.  L.  E.  Stli  Nov.  1904. 
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should  apply,  that  it  should  continue  personal  property  until 
the  death  of  the  person  on  whose  death  duty  was  claimed. 

With  respect  to  sect.  21  (3),  it  Avasheld  in  Re  VenwH.  (r)  that  Sect.  21  (3). 
an  owner  of  an  interest  in  expectancy,  who  grants  mortgages 
over  such  interest  during  the  life  of  the  tenant  for  life,  is  not 
entitled  to  deductions  from  the  principal  value  of  the  property 
passing  on  the  death  of  the  tenant  for  life  in  respect  thereof 
under  this  sub-section  on  the  death  of  the  tenant  for  life.  The 
last  three  lines  of  this  sub-section  do  not  deal  with  any  personal 
payment  by  the  mortgagor  at  all,  and  do  not  protect  him  at  all; 
they  assume  that  the  duty  is  payable,  and  are  inserted  to  protect 
the  mortgage.  In  this  case,  Phillimore,  J.,  expressed  a  view 
that  no  duty  would  be  enforceable  unless  in  fact  a  beneficial 
interest  remained  to  the  taxpayer. 

With  respect  to  sect.  21  (5),  in  Atf.-Gen.  v.  Stiringe  (d),  pro-  Sect.  21  (5). 
perty  belonging  to  a  wife  was  settled  upon  trust  to  pay  the 
income  to  the  husband  for  life  and  after  his  death  to  the  wife 
for  life,  and  after  the  death  of  the  survivor  of  them,  upon  the 
following  trusts  :  if  the  wife  should  survive  the  husband,  then 
after  his  death  upon  trust  for  her  absolutely ;  but  if  she  should 
die  in  his  lifetime,  then  after  his  death  upon  such  trusts  as  the 
wife  should  by  Will  appoint,  and  in  default  of  appointment  for 
her  statutory  next  of  kin.  The  husband  died  in  November, 
1894,  which  was  after  the  commencement  of  the  Finance  Act, 
1894,  and  the  wife  survived  the  husband.  It  was  held  that 
sect.  21  (5)  did  not  apply  where  the  survivor  of  the  husband 
and  wife  became  on  the  death  of  the  other  entitled,  not  to  the 
income  only,  but  to  the  corpus  of  the  property  settled,  and  that 
upon  the  death  of  the  husband.  Estate  duty  became  payable  by 
the  wife  upon  the  principal  value  of  the  property  settled. 

"22. — (1.)  In  this  part  of  this  Act,  unless  the  context  other-  Definitions, 
wise  requires  : — 

"  (a)  The  expressions  '  deceased  person  '  and  '  the  deceased  ' 
mean  a  person  dying  after  the  commencement  of  this 
part  of  this  Act : 

"  (b)   The    expression    '  Will '    includes    any    testamentary 

instrument : 
"  (c)  The  expression    '  representation '    means  probate  of   a 

Will  or  letters  of  administration  : 
"  (d)    The    expression    '  executor '    means    the    executor    or 

administrator  of  a  deceased  person,  and  includes,  as 

(c)  [1901]  1  Q.  B.  297 ;  83  L.  T.  535.  (-/)  [1898]  2  Q.  B.  39. 
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regards  any  obligatiou  under  this  part  of  this  Act, 
any  person  who  takes  possession  or  intermeddles  with 
the  personal  property  of  a  deceased  person  (r)  : 

*'  (e)  The  expression  '  Estate  duty  '  means  Estate  duty  under 
this  Act  : 

"  (f)  The  expression  '  property '  includes  real  property  and 
personal  property  and  the  proceeds  of  sale  thereof 
respectively,  and  any  money  or  investment  for  the 
time  being  representing  the  proceeds  of  sale  : 

"  (g)  The  expression  '  agricultural  property '  means  agricul- 
tural land,  pasture  and  woodland,  and  also  includes 
such  cottages,  farm  buildings,  farm  houses,  and  man- 
sion houses  (together  with  the  lands  occupied  there- 
with) as  are  of  a  character  appropriate  to  the  property : 

"  (h)  The  expression  '  settled  property  '  means  property  com- 
prised in  a  settlement : 

"  (i)  The  expression  '  settlement '  means  any  instrument, 
whether  relating  to  real  property  or  personal  property, 
which  is  a  settlement  within  the  meaning  of  sect.  2  of 
the  Settled  Land  Act,  1882,  or  if  it  related  to  real 
property  would  be  a  settlement  within  the  meaning  of 
that  section,  and  includes  a  settlement  effected  by  a 
parol  trust  (/)  : 

"  (j)  The  expression  '  interest  in  expectancy '  includes  an 
estate  in  remainder  or  reversion  and  every  other 
futm-e  interest  whether  vested  or  contingent,  but  does 
not  include  reversions  expectant  upon  the  determination 
of  leases  : 

"  (k)  The  expression  '  incumbrances  '  includes  mortgages  and 
terminable  charges : 

"  (1)  The  expression  '  property  passing  on  the  death '  includes 
property  passing  either  immediately  on  the  death  or 
after  any  interval,  either  certainly  or  contingently, 
and  either  originally  or  by  way  of  substitutive  limita- 
tion, and  the  expression  *  on  the  death  '  includes  '  at  a 
pf;riod  ascertainable  only  by  reference  to  the  death : ' 

"  (m)  The  expression  '  the  Commissioners '  means  the  Com- 
missioners of  Inland  Revenue : 

('■)  ( 'I',  witli  this  definition  sect.  37      Nnu  Yorl-  Breweries  Co.  v.  Att.-Gen., 
of  r>o  (J.;o.  111.  c.  184,  and  80ct.  57       [1899]  A.  C.  G2. 
of  28  &  29  Vict.  c.  104.     And  see  (/)  See  ante,  p.  1718. 
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"  (n)  The  expression  '  Inland  Eevenue  affidavit '  means  an 
affidavit  made  under  the  enactments  specified  in  the 
Second  Schedule  to  this  Act  {g)  with  the  account  and 
schedule  annexed  thereto : 

"  (o)  The  expression  '  prescrihed '  means  prescribed  by  the 
Commissioners. 

"  (2.)  For  the  purposes  of  this  part  of  this  Act — 

"  (a)  A  person  shall  be  deemed  competent  to  dispose  of 
property  if  he  has  such  an  estate  or  interest  therein  or 
such  general  power  as  would,  if  he  were  mi  jt(ris, 
enable  him  to  dispose  of  the  property,  including  a 
tenant  in  tail  whether  in  possession  or  not ;  and  the 
expression  '  general  power '  includes  every  power  or 
authority  enabling  the  donee  or  other  holder  thereof 
to  appoint  or  dispose  of  property  as  he  thinks  fit, 
whether  exerciseable  by  instrument  infer  riros  or  by 
Will,  or  both,  but  exclusive  of  any  power  exerciseable 
in  a  fiduciary  capacity  under  a  disposition  not  made 
by  himself,  or  exerciseable  as  tenant  for  life  under  the 
Settled  Land  Act,  1882,  or  as  mortgagee  : 

"(b)  A  disposition  taking  effect  out  of  the  interest  of  the 
deceased  person  shall  be  deemed  to  have  been  made  by 
him,  whether  the  concurrence  of  any  other  person  was 
or  was  not  requii-ed  {//)  : 

"  (c)  Money  which  a  person  has  a  general  power  to  charge 
on  property  shall  be  deemed  to  be  property  of  which 
he  has  power  to  dispose. 

"  (3.)  This  part  of  this  Act  shall  apply  to  property  in  which 
the  wife  or  husband  of  the  deceased  takes  an  estate  in  dower  or 
by  the  curtesy  or  any  other  like  estate,  in  like  manner  as  it 
applies  to  property  settled  by  the  Will  of  the  deceased  "  (i). 

Application  fa  Scotland. 
"23.  In  the  application  of  this  Part  of  this  Act  to  Scotland  Application  of 
unless  the  context  otherwise  requires  : —  Scoiand  ^    "^ 

"  (1.)  The  Court  of  Session  shall  be  substituted  for  the  High 
Court : 

(ry)  Viz.,  sect.  38  of  55  Geo.  III.  {h)  See  2wst,  p.  1800,  note  (/;)• 
c.   184,  sect,   in  of   56  Geo.  III.  (0  See  as  to  the  detei-miuation  of 
c.  56,  sect.  10  of  43  Vict.  c.  14,  and  a  dower  or  jointui-e  by  death  con- 
sects.  29  and  32  of  44  &  45  Vict.  f erring  a  succession,  2^osf.,  p.  1804, 
0.  12.  note  {n). 
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"(2.)  'Sheriff  Court'  shall  be  substituted  for  'County 
Court ' : 

"  (3.)  '  Confirmation  '  shall  be  substituted  for  '  representa- 
tion ' : 

"  (4.)  The  expression  '  receiver  of  the  property  and  of  the 
rents  and  profits  thereof  '  means  a  judicial  factor  upon 
the  property : 

"  (5.)  The  expression  '  Inland  Revenue  affidavit '  means  the 
inventory  of  the  personal  estate  of  a  deceased  now 
required  by  law,  and  includes  an  additional  inven- 
tory : 

"  (6.)  The  expression  '  on  delivering  the  Inland  Revenue 
affidavit '  means  on  exhibiting  and  recording  a  duly 
stamped  inventory  as  provided  by  sect.  38  of  the  Act 
of  the  48th  year  of  the  reign  of  King  George  the 
Third,  Chapter  149  : 

"  (7.)  Sect.  34  of  the  Customs  and  Inland  Revenue  Act, 
1881,  shall  be  substituted  for  sect.  33  of  that  Act,  and 
the  Acts  referred  to  in  such  sect,  34  shall  extend  to  an 
estate  of  a  gross  value  not  exceeding  500/.,  and  an 
application  under  the  said  Acts  may  be  made  to  any 
commissary  clerk,  and  any  commissary  clerk  shall  affix 
the  seal  of  the  Court  to  any  representation  granted  in 
England  or  Ireland  upon  the  same  being  sent  to  him 
for  that  purpose,  enclosing  a  fee  of  2a.  6d.  : 

*'  (8.)  The  expression  '  personal  property '  means  moveable 
property : 

"  (9.)  The  expression  '  real  property '  includes  heritable 
property : 

"  (10.)  The  expression  '  incumbrance  '  includes  any  heritable 
security,  or  other  debt  or  payment  secured  upon 
heritage  : 

"(11.)  The  expression  'executor'  means  every  person  who 
as  executor,  nearest  of  kin,  or  creditor,  or  otherwise, 
intromits  with  or  enters  upon  the  possession  or  man- 
agement of  any  personal  property  of  a  deceased 
person : 

"  (12.)  Tlio  property  comprised  in  any  special  assignation 
or  disposition  taking  effect  on  death  shall  be  deemed 
to  pass  on  dcatli  within  the  meaning  of  this  Act : 

"(13.)  Th<;  cxpHission  'trustee'  includes  a  tutor,  curator, 
and  judicial  factor : 
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"  (14.)  The  expression  '  settled  property '  shall  not  include 
property  held  under  entail  (/.•)  : 

"  (15.)  An  institute  or  heir  of  entail  in  possession  of  an 
entailed  estate  shall  whether  -siii  Ji<ri.s  or  not  be  deemed 
for  the  purposes  of  this  Act  to  be  a  person  competent 
to  dispose  of  such  estate  : 

[Provided  that  for  the  pm'poses  of  sect.  18  of  this 
Act  such  institute  or  heir  of  entail  shall  not  be  deemed 
to  be  a  person  competent  to  dispose  of  such  estate, 
unless  he  is  entitled  to  disentail  it  without  obtaining 
the  consent  of  any  subsequent  heir  of  entail,  or  having 
the  consent  of  any  subsequent  heir  valued  and  dis- 
pensed with]  (/). 

"  (16.)  Where  an  entailed  estate  passes  on  the  death  of 
the  deceased  to  an  institute  or  heir  of  entail,  who 
is  not  entitled  to  disentail  such  estate  without  either 
obtaining  the  consent  of  one  or  more  subsequent 
heirs  of  entail  or  having  the  consent  of  such  one  or 
more  subsequent  heirs  valued  and  dispensed  with, 
Settlement  Estate  duty  as  well  as  Estate  duty  shall 
be  paid  in  respect  of  such  estate,  but  neither  Estate 
duty  nor  Settlement  Estate  duty  shall  be  payable 
again  in  respect  of  such  estate,  until  such  estate  is 
disentailed,  or  until  an  heir  of  entail  to  whom  it 
passes  on  or  subsequent  to  the  death  of  the  institute 
or  heir  first  mentioned,  and  who  is  entitled  to  dis- 
entail it  without  obtaining  the  consent  of  any  sub- 
sequent heir  or  heirs  or  having  the  consent  of  any 
subsequent  heir  or  heirs  valued  and  dispensed  with, 
dies  : 

"  (17.)  Where  an  institute  or  heir  of  entail  in  possession  of 
an  entailed  estate,  who  is  not  entitled  to  disentail  such 
estate  without  either  obtaining  the  consent  of  one  or 
more  subsequent  heirs  of  entail  or  having  the  consent 
of  such  one  or  more  subsequent  heirs  valued  and 
dispensed  with,  has  paid  Estate  duty  in  respect  of 
such  estate,  and  afterwards  disentails  such  estate,  he 
shall  be  entitled  to  deduct  from  the  value  in  money  of 

(/.)  See  Lord  Adv.  v.  Stewart,  [1902]  A.  C.  344. 

(Q  The  proviso  within  brackets  was  added  by  sect.  23  of  the  Finance 
Act,  1896. 
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the  expectancy  or  interest  in  sucli  estate  of  such  one  or 
more  subsequent  heirs,  payable  by  him  to  them  in 
respect  of  their  consents  having  been  granted  or  dis- 
pensed with,  a  proper  rateable  part  of  the  Estate  duty 
paid  by  him  as  aforesaid  : 
"  (18.)  "Where   any  person  who   pays  Estate  duty  on  any 
property,  and  in  whom  the  property  is  not  vested,  is 
by  this  Act  authorized  to  raise  such  duty  by  the  sale 
or  mortgage  of  that  property,  or  any  part  thereof,  it 
shall  be  competent  for  such  person  to  apply  to  the 
Court  of  Session — 
"  (a)  for  an  order  of  sale  of  the  property  or  part  of 
it  and  in  the  event  of  the  Court  granting  such 
order,  it  shall  provide  for  the  payment  out  of 
the  price  of  the  amount  of   the  Estate  duty 
which  has  been  paid  by  such  person,  and  the 
Court  shall  thereafter  make  such  order  as  to  the 
disposal  of  the  surplus,  if  any,  of  the  price,  by 
way  of  investment  or  otherwise,  as  to  the  Court 
shall  seem  proper ;    the   Court   may   in   such 
order  specify  the  time  and  place  at  which,  the 
person   by  whom,    and   the   advertisement   or 
notice  after  which  the  sale  shall  be  made,  and 
may  ordain  the  person  in  whom  the  property  is 
vested  to  grant  a  disposition  thereof  in  favour 
of  the  purchaser,  and  if  the  person  in  whom  the 
property  is  vested  refuses  or  fails  to  do  so,  the 
Court   shall   grant   authority   to  the   clerk  of 
Court  to  execute   such    disposition,  and  such 
disposition  so  executed  shall  be  as  valid  as  if  it 
had  been  executed  by  the  person  in  whom  the 
property  is  vested  ;  or 
"  (b)  for  an  order  ordaining  the  person  in  whom 
the  property  is  vested   to   grant  a  bond   and 
disposition    in    security  over   the    property  in 
favour  of  the  person  who  has  paid  the  Estate 
duty,  for  the  amount  of  the  said  duty,  and  if 
11 10  person    in  whom    the    property    is  vested 
refuses,  or  fails  to  do  so,  the  Court  shall  grant 
authority  to  the  clerk  of  Court  to  execute  such 
a  bf)nd  and   disposition  in   security,   and  such 
bond  and  disposition  in  security  so   executed 
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shall  be  as  valid  as  if  it  had  been  executed  by 
the  person  in  whom  the  property  is  vested,  and 
shall  bo  a  first  charge  upon  the  property  after 
any  debt  or  incumbrance  for  which  an  allow- 
ance is  directed  to  be  made  under  this  Act  in 
determining  the  value  of  the  property  for  the 
purpose  of  Estate  duty  ; 

Provided  also  that  summary  diligence  shall 
not  be  competent  thereupon,  and  that  nothing 
herein  contained  shall  make  the  duty  to  be  re- 
covered by  the  methods  of  these  sub-sections  (a) 
and  (b)  recoverable  at  any  earlier  time  than  if 
it  had  been  recovered  by  direct  action  against 
tlie  person  ultimately  liable  for  the  duty  : 
"  (19.)   This  Pait  of  this  Act  shall  apply  to  property  in  which 
the  wife  or  husband  of  the  deceased  takes  an  estate  of 
terce   or   com-tesy  or   any   other  like   estate   in   like 
manner  as  it  applies  to  property  settled  by  the  Will  of 
the  deceased. 
"  24.  This  Part  of  this  Act  shall  come  into  operation  on  the  Commence- 
expiration  of  the  1st  day  of  August,  1894,  in  this  Part  of  this  ^^Act*.  ^^^ 
Act  referred  to  as  the  commencement  of  this  Part  of  this  Act." 


FIEST  SCHEDULE. 
Existing  Duties  referred  to. 

"  1.  The  Stamp  duties  imposed  by  the  Customs  and  Inland 
Revenue  Act,  1881,  on  the  affidavit  to  be  required  and  received 
from  the  person  applying  for  probate  or  letters  of  administration 
in  England  or  Ireland,  or  on  the  inventory  to  be  exhibited  and 
recorded  in  Scotland  [m). 

"  2.  The  Stamp  duties  imposed  by  sect.  38  of  the  Customs 
and  Inland  Revenue  Act,  1881,  as  amended  and  extended  by 
sect.  11  of  the  Customs  and  Inland  Revenue  Act,  1889,  on  the 
value  of  personal  or  moveable  property  to  be  included  in 
accounts  thereby  directed  to  be  delivered  {n). 

{in)  See  sects.  1,  5,  13,  and  21  of  tlie  Act. 
{n)  See  ante,  pp.  1706,  1707. 
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"3,  The  additioual  Succession  duties  imposed  Ijy  sect.  21  of 
the  Customs  and  Inland  Ee venue  Act,  1888  (o). 

"  4.  The  Temporary  Estate  duties  imposed  by  sects.  5  and  6 
of  the  Customs  and  Inland  Eevenue  Act,  1889  (;j). 

"5.  The  duty  at  the  rate  of  \l.  per  cent,  which  would  by 
virtue  of  the  Acts  in  force  relating  to  Legacy  duty  or  Succession 
Ciuty  have  been  payable  under  the  Will  or  intestacy  of  the 
deceased,  or  under  his  disposition  or  any  devolution  from  him 
under  which  respectively  Estate  duty  has  been  paid,  or  under 
any  other  disposition  under  which  Estate  duty  has  been 
paid  "  ((/). 

SECOND  SCHEDULE. 

[The  Acts  referred  to  in  this  Schedule  are  set  out  in  note  [g) 
to  sect.  22  (1)  (n),  ante,  p.  1757.] 


Disclosure  of 
contents  of 
aw;ounts  and 
affidavits,  &c. 


Production  on 
subpa-na  of 
documents 
in  Court. 


It  may  be  convenient  here  to  add,  in  conclusion  of  this  branch 
of  the  subject,  that  information  furnished  to  the  Commissioners 
for  revenue  purposes  is  confidential.  Copies  of  affidavits  or 
accounts  are  supplied  to  the  parties  who  delivered  them  or  to 
their  solicitors  applying  on  their  behalf,  but  not  to  other  persons 
without  the  written  consent  of  such  parties,  or,  if  they  are  dead, 
the  written  consent  of  their  legal  personal  representatives. 

The  practice  of  the  Commissioners  is  to  decline  to  produce 
documents  relating  to  revenue  matters  on  subpcona  unless  the 
Judge  at  the  trial  should  think  any  particular  document  ought, 
in  the  interest  of  justice,  to  be  produced. 

Tlie  Commissioners  may  refuse  to  produce  documents  on  the 
ground  tliat  to  do  so  would  be  prejudicial  to  the  public 
service  (r). 


(o)  Viz.,  tho  duty  of  10s.  per 
cent,  on  tho  value  of  tlio  interest 
of  tho  BuccesKor,  where  the  successor 
shall  bo  tho  lineal  issue  or  lineal 
ancGHtor  of  the  predecessor,  and  tho 
duty  of  1/.  10«.  percent,  on  tho  vnlim 
«)f  tlir;  intorestof  tho  succossoi'  in  nil 
other  caHOH  witliin  Hoet.   10  ni'  tho 


Succession   Duty  Act,    1853.     Soo 
imst,  i\  1805. 

(;0  Sco(^;/i'.',  pp.  1695,  1696. 

(2)  Seejios^,  pp.  1765,  1805. 

(r)  JJroiim's  Trustees  v.  Inland 
Jlevmne.  {\STt),  35  Sc.  L.  E.  340; 
3  Tux  Cas.  598. 


Ch.  II.  §  I.] 


Legacij  Duty  Acts. 
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CHAPTER  THE  SECOND. 

OF  THE  STAMP  DUTIES  ON  LEGACIES  AND  SUCCESSIONS. 


SECTION  I. 

The  Legacy  Duty  Acts. 

IHE  Stamp  duties  imposed  on  legacies,  and  successions  to 
personal  estate  upon  intestacies,  are  mainly  regulated  by  tlie 
stats.  36  G-eo.  III.  c.  52  and  55  Geo.  III.  c.  184,  as  modified  by 
the  stats.  43  Yict.  c.  14,  44  &  45  Vict.  c.  12,  and  57  &  58  Vict. 
c.  30. 

It  is  provided  by  55  Greo.  III.  c.  184,  as  follows: — 

WJiere  the  Testator,  Tesfafrix,  or  Intestate,  shall  hare  died  after 

the  5th  day  of  Aprit,  1805  {a). 
Eor   every   legacy,  specific   or   pecuniary,    or  of   any  other 
description,    of     the     amount     or     value    of    20/.    or 
upwards  {b)  given  by  any  Will  or  testamentary  instru- 


(o)  For  the  duties  payable  when 
the  testator  or  intestate  died  on  or 
before  April  oth,  1805,  see  Schedule, 
Part  III.  of  55  Geo.  III.  c.  184, 
and  the  earlier  Editions  of  this 
Work. 

{h)  The  exemption  from  duty  of 
legacies  or  residues  under  the 
amount  or  value  of  20^.  has  been 
abolished  by  sect.  42  of  the  Cus- 
toms and  Inland  Eevenue  Act, 
1881  (44  &  45  Vict.  c.  12),  which 
provides  that:  "Subject  to  tho 
relief  from  legacy  duty  given  by 
sect.  13  of  the  Customs  and  Inland 
Eevenue  Act,  1880,  every  pecuniary 
legacy  or  residue  or  share  of  residue 


under  the  Will  or  intestacy  of  a  per- 
son dying  on  or  after  the  1st  day 
of  June,  1881,  although  not  of  an 
amount  or  value  of  20/.,  shall  be 
chargeable  to  the  duties  imposed 
by  the  said  Act  of  the  55th  year  of 
King  George  the  Third,  chapter 
184,  as  modified  by  this  Act."  The 
sect.  13  of  the  Customs  and  Inland 
Eevenue  Act,  1880  (43  Yict.  c.  14), 
referred  to,  provides  that  where  the 
whole  personal  estate  does  not 
amount  to  100/.  no  Legacy  duty 
shall  be  charged  on  any  part  of  it. 
Such  estates  were  exempt  from 
Probate  duty  by  vii'tuo  of  27  &  28 
Vict.  c.  o6,  s.  5 ;    and  by  implica- 
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ment,  of  any  j^erson,  who  shall  have  died  after  the  5th 
day  of  April,  lb05,  either  out  of  his  or  her  personal  or 
moveable  estate,  or  out  of  or  charged  upon  his  or  her 
real  or  heritable  estate  (c),  or  out  of  any  moneys  to  arise 


tion  under  sect.  27  of  the  Act  of 
1881.  Fiirther,  by  sect.  36  of  the 
Act  of  1881  (44  &  45  Vict.  c.  12), 
ante,  p.  1749,  note  (A;),  the  payment 
of  the  sum  of  30s.  for  the  fixed  duty 
on  the  aflBdavit  or  inventory  in  con- 
formity with  sect.  33  of  that  Act, 
shall  be  deemed  to  be  in  fiill 
satisfaction  of  any  claim  to  Legacy 
duty  or  Succession  duty  in  respect 
of  the  estate  or  effects  to  which 
such  affidavit  or  inventory  rek^tes. 
These  provisions  apply  only  to  the 
case  of  testators  or  intestates  dying 
on  or  after  June  1st,  1881,  with 
the  exception  of  the  provision  for 
relief  of  estates  under  100/.  from 
Legacy  duty,  which  applies  to  the 
estates  of  persons  djdng  after 
March  24th,  1880.  By  sect.  16  (1) 
of  the  Finance  Act,  1894  {ante, 
p.  1748),  sects.  33,  35  and  36  of 
the  Act  of  1881  are  made  to  apply 
to  the  case  where  the  gross  value 
of  the  property,  real  and  personal, 
in  respect  of  which  Estate  duty  is 
payable  on  the  death  of  the  de- 
ceased, exclusively  of  property 
settled  otherwise  than  by  the  Will 
of  the  deceased,  does  not  exceed 
oOOZ.,  and  where  the  gross  value 
does  not  exceed  300/.,  the  fixed 
duty  shall  be  30s. ,  and  where  the 
gross  value  exceeds  300/.,  and  does 
not  exceed  500/.,  the  fixed  duty 
shall  be  50s.  And  sect.  16  (3) 
provides  that  "where  the  net  value 
of  the  property,  real  and  peisoual, 
in  respect  of  which  Estate  duty  is 
payable  on  the  death  of  the  de- 
ceased, ox(;luHivo  of  property  settled 
othorwiso  than  by  the  "Will  of  the 
doceuHcd,  does  not  exceed  1,000/., 
8ucb  proiMi-ty,   for  the  purpose  of 


Estate  duty,  shall  not  be  aggregated 
with  any  other  property,  but  shall 
form  an  estate  bj'  itself;  and  where 
the  fixed  duty  or  Estate  duty  has 
been  paid  upon  the  piincipal  value 
of  that  estate,  the  Settlement  Estate 
duty  and  the  Legacy  and  Succession 
duties  shall  not  be  payable  under 
the  Will  or  intestacy  of  the  deceased 
in  respect  of  that  estate."  These 
provisions  of  the  Finance  Act, 
1894,  apply  only  to  persons  dying 
after  the  1st  August,  1894. 

(c)  But  now,  by  sect.  21  (2)  of 
51  &  52  Vict.  c.  8,  it  is  enacted: 
"The  duties  chargeable  under  the 
Acts  now  in  force  for  charging 
duties  on  legacies  and  shares  of  the 
personal  estates  of  deceased  persons 
shall  not  be  levied  and  j^aid  under 
such  Acts  in  resj)ect  of  any  legacy 
payable  or  having  effect  or  being 
satisfied  out  of  or  charged  or 
rendered  a  burden  upon  the  real 
or  heritable  estate  of  any  person 
dying  on  or  after  the  1st  day  of 
July,  1888,  or  any  real  or  heritable 
estate,  or  the  rents  or  profits 
thereof,  which  such  person  shall 
have  had  any  right  or  power  to 
charge,  burden,  or  affect  with  the 
payment  of  money,  or  out  of  or 
ujion  any  money  to  arise  from  the 
sale,  mortgage,  or  other  disposition 
of  any  such  real  or  heritable  estate, 
or  any  part  thereof ;  but  the  duties 
under  the  Succession  Duty  Act, 
1853,  and  the  additional  duties 
under  this  Act  shall  be  levied  and 
paid  in  respect  of  every  such  legacy 
(whether  given  by  way  of  annuity 
or  in  any  other  form)  as  a  succession, 
to  ])ersonal  property." 
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by  the  sale,  mortgage,  or  other  disposition  of  his  or  her 
real  or  heritable  estate,  or  any  part  thereof,  and  which 
shall  be  paid,  delivered,  retained,  satisfied,  or  discharged, 
after  the  31st  day  of  August,  1815  : 

Also,  for  the  clear  residue  (when  devolving  to  one  person) 
and  for  every  share  of  the  clear  residue  (when  devolving 
to  two  or  more  persons),  of  the  personal  or  moveable 
estate,  of  any  person,  who  shall  have  died  after  the  5th 
day  of  April,  1805  (after  deducting  debts,  funeral 
expenses,  legacies,  and  other  charges  first  payable  there- 
out), whether  the  title  to  such  residue,  or  any  share 
thereof,  shall  accrue  by  vii-tue  of  any  testamentary  dis- 
position, or  upon  a  partial  or  total  intestacy ;  where  such 
residue,  or  share  of  residue,  shall  be  of  the  amount  or 
value  of  201.  or  upwards  (d),  and  where  the  same  shall 
be  paid,  delivered,  retained,  satisfied,  or  discharged  after 
the  31st  day  of  August,  1815  : 

And  also  for  the  clear  residue  (when  given  to  one  person) 
and  for  every  share  of  the  clear  residue  (when  given  to 
two  or  more  persons)  of  the  moneys  to  arise  from  the 
sale,  mortgage,  or  other  disposition,  of  any  real  or 
heritable  estate,  directed  (e)  to  be  sold,  mortgaged,  or 
otherwise  disposed  of,  by  any  Will  or  testamentary 
instrument  of  any  person,  who  shall  have  died  after  the 
5th  day  of  April,  1805  (after  deducting  debts,  funeral 
expenses,  legacies,  and  other  charges  first  made  payable 
thereout,  if  any),  where  such  residue,  or  share  of  residue, 
shall  amount  to  20/.  or  upwards,  and  where  the  same 
shall  be  paid,  retained,  or  discharged  after  the  31st  day 
of  August,  1815 : 

Where  any  such  legacy,  or  residue,  or  any  share  of  such 
residue,  shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  a  child  of  the  deceased,  or  any  descendant 
of  a  child  of  the  deceased,  or  to  or  for  the  benefit  of  the 
father  or  mother,  or  any  lineal  ancestor  of  the  deceased ;  a 
duty  at  and  after  the  rate  of  1/.  per  centum  on  the 
amount  or  value  thereof  (/)  1  /.  per  cent. 


{d)  See  ante,  p.  1763,  note  {h).  (/)  But  by  sect.  41  of  the  Act  of 
[e)  As  to  the  construction  of  this  1881,  it  is  provided  that :  "  In  re- 
word, see  the  cases  collected,  iwst,  spect  of    any  legacy,    residue,    or 
pp.  1839,  18-10.  share  of  residue  payable  out  of,  or 
W.E. VOL.  II.  5  X 
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Where  any  sucli  legacy,  or  residue,  or  any  share  of  such 
residue,  shall  have  been  given,  or  have  devolved,  to  or  for 
the  benefit  of  a  hrothcr  or  sinter  of  the  decerned^  or  any 
descendant  of  a  brother  or  sister  of  the  deceased ;  a  duty  at 
and  after  the  rate  of  3/.  per  centum  on  the  amount  or 
value  thereof  3/.  per  cent. 

Where  any  such  legacy,  or  residue,  or  any  share  of  such 
residue,  shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  a  brother  or  sister  of  the  father  or  mother 
of  the  deceased,  or  any  descendant  of  a  brother  or  sister  of 
the  father  or  mother  of  the  deceased ;  a  duty  at  and  after 
the  rate  of  5/.  per  centum  on  the  amount  and  value 
thereof  5/.  per  cent. 

Where  any  such  legacy,  or  residue,  or  any  share  of  such 
residue,  shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  a  brother  or  sister  of  a  grandfather  or 
grandmother  of  the  deceased,  or  any  descendant  of  a  brother 
or  sister  of  a  grandfather  or  grandmother  of  the  deceased ; 
a  duty  at  and  after  the  rate  of  6/.  per  centum  on  the 
amount  or  value  thereof  6/,  per  cent. 

And  where  any  such  legacy,  or  residue,  or  any  share  of  such 
residue,  shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  any  person,  in  any  other  degree  of 
collateral  consanguinity  to  the  deceased  than  is  above 
described,  or  to  or  for  the  benefit  of  any  stranger  in  blood 
to  the  deceased;  a  duty  at  and  after  the  rate  of  10/.  per 
centum  on  the  amount  or  value  thereof 

10/.  per  cent. 

And  all  gifts  of  annuities,  or  by  way  of  annuity,  or  of  any 
other  partial  benefit  or  interest,  out  of  any  such  estate  or 

consisting  of  any  estate  or  effects  property  chargeable    "with.    Estate 

according    to    the    value    whereof  duty.     The  existing  duties  referred 

duty  shall  have  been  paid  on  the  to  include  "  the  duty  at  the  rate  of 

aflidavit   or  inventory   or   account  \l.    per     cent,    which    would,    by 

in  conformity  with  this  Act,   the  virtue  of  the  Acts  in  force  relating 

duty  at  the  rate  of  II.  per  centum  to  Legacy  duty  or  Succession  duty, 

imijoscd  by   the  Act  of  tlie  55th  have  been  payable  under  the  Will 

year  of   King   George   the   Third,  or  intestacy   of    the    deceased,    or 

chapter  \M,  shall  not  be  payable."  under  his  disposition  or  any  devolu- 

7\nd  by  sect.  1  of  the  Finance  Act,  tion  from  him  under  which  respec- 

INOI,  the  existing  duties  mentioned  tively  Estate  duty  has  been  paid,  or 

in  tho  First  Schedule  to  that  Act  under  any  other  disposition  under 

Hliall   ufjt  be   lovii'd  in  respect  of  which  ]*:state  duty  has  been  paid." 
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effects  as  aforesaid  (g),  shall  be  deemed  legacies  within 
the  intent  and  meaning  of  this  schedule. 
And  where  any  legatee  shall  take  two  or  more  distinct 
legacies  or  benefits  under  any  Will  or  testamentary  in- 
strument, which  shall  together  be  of  the  amount  or  value 
of  20/.,  each  shall  be  charged  with  duty,  though  each  or 
either  may  be  separately  under  that  amount  or  value. 

EXEMPTIONS. 

Legacies,  and  residues,  or   shares  of  residue,  of   any  sucli 
estate  or  effects  as  aforesaid,  given  or  devolving  to  or  for 
the  benefit  of  the  husband  or  wife  {h)  of  the  deceased,  or 
to  or  for  the  benefit  of  any  of  the  Royal  Family. 
And  all  legacies  which  were  exempted  from  duty  by  the  Act 
passed  in  the  39th  year  of  his  Majesty's  reign,  c.  73,  for 
exempting  certain  specific  legacies  given  to  bodies  corporate, 
or  other  public  bodies,  from  the  payment  of  duty  (?). 
By  sect.  8  of  the  statute,  it  is  provided,  that  all  the  powers  Powers  and 
and  provisions,  clauses,  regulations,  and  directions,  fines,  for-  for^'^^'Xcts 
feitures,   pains   and   penalties,  contained   in   the   former   Acts  to  extend  to 
relating   to    the   repealed  duties,    shall   extend   to   the   duties  c.  i84. 
granted  by  the  present.     It  is  therefore  necessary  to  recur  to 
the  provisions  of  the  earlier  statutes. 

By  the  statute  20  Geo.  III.  c.  28,  certain  Stamp  duties  were  20  Geo.  III. 
imposed  for  every  receipt  or  other  discharge  for  any  legacy  left  ^"   "  * 
by  any  Will  or  other  testamentary  instrument,  or  for  any  share 
or  part  of  a  personal  estate  divided  by  force  of  the  Statute  of 
Distributions,  or  the  custom  of  any  province  or  place  :  and  by    • 
sect.  3,  it  was  enacted,  that  no  such  receipt  unstamped  should  be 
pleaded  or  given  in  evidence  in  any  Court. 

(g)  See 2iost,  p.  1841.  the   interests  of  the   children:  Jle 

{h)  A  legacy,    in   order    to   fall  Harris,    7    Exch.    344.      See    also 

■within  this  exception,  must  be  for  NeiviU  v.  NewiU,  L.  E.  7  Ch.  253 ; 

the  ahsoJute  benefit  of  the  husband  MacJcett  v.  Mackett,   L.  E.  14  Eq. 

or  wife :    Therefore  bequests  by  a  49.      See  also  the  exemptions  in 

husband  to  his  vif e  ' '  for  her  and  favour  of  a  husband  or  wife  under 

her  family,"  or  "to  maintain  her  the  Finance  Act,  1894,  s.  5  (1)  (a) 

and  our  children,"  if  they  are  given  (^arde,  p.  1716),  and  s.  21  (5)  {ante, 

BO  as  to  create  a  trust  as  between  p_   i-^oA),   and  under  the  Finance 

the  widow   and   children   (see  the  ^^^^  ^ggg^  g_  15  ^^^  ^^^^^^  p^  1705). 
cases  collected,    ante,  p.  888),   are 
liable   to    the   duty  in   respect  of  {i)  See  post,  p.  1846. 

5x2 
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23  Geo.  III.         Bj  tlie  statute  23  Geo.  III.  c.  58,  additional  Stamp  duties 
^"  ^^"  were  imposed  :  And  by  sect.  8,  it  was  enacted,  that  the  receipts, 

&c.,  should  be  stamped  before  written  upon. 
29  Geo.  III.         By  the  statute  29   Geo.  III.   c,  51,  additional  duties  were 
'^'  ^^'  imposed,  which,  as  well  as  the  duties  imposed  by  the  preceding 

Acts,  were  repealed  by  the  statute  36  Geo.  III.  c.  52. 

By  these  statutes,  it  will  be  observed,  the  duties  were  imposed 
merely  on  the  recei2Jts  for  legacies  and  shares  of  residue :  But 
this  mode  of  imposition  was  found  to  be  disadvantageous  to  the 
revenue ;  inasmuch  as,  if  executors  or  administrators  chose  to 
rely  on  the  good  faith  of  legatees  or  next  of  kin,  and  to  run  the 
risk  of  taking  no  receipts  from  them,  the  duties  were  altogether 
evaded  (/i'). 
Stat.  36  To  obviate  this,  the  Legacy  Duty  Act,  1796  (36  Geo.  III. 

'  '  "  c.  52),  after  repealing  the  preceding  duties,  imposes  new  ones, 
not  upon  the  receipts,  but  upon  the  legacies  and  shares  of 
residue  themselves:  And  after  enacting,  by  sect.  27  (/),  that  no 
legacy,  &c.,  shall  be  paid  without  a  receipt,  proceeds,  by  sect. 
28,  to  lay  a  penalty  on  persons  paying  or  receiving  legacies,  &c., 
without  receipts  stamped  in  pm'suance  of  the  Act :  But  it  is 
provided,  by  sect.  41,  that  the  receipt  so  stamped  shall  not  be 
required  to  have  a  receipt  stamp  also. 

As  a  due  compliance  with  the  provisions  of  this  Act  of  Parlia- 
ment is  so  necessary  for  the  proper  performance  of  the  office  of 
executor  or  administrator,  it  is  judged  expedient  to  insert  in 
this  place,  verbatim,  some  of  its  most  material  enactments. 
Duties  to  be         By    sect.    6,    it   is   enacted,    "  That   the   duties  hereby  im- 
cutorsor^ad-     po^ed   shall,   in   all  cases   in   which   it   is   not   hereby   otherwise 
mirii.strators,    provided,    be   accounted    for,    answered,    and    paid  {in)   by  the 

{h)  See    Oreen    v.    Croft,    2  H.  tends  to  distribute,  and  shall  have 

Black.  33,  34  ;  HiU  v.  Atkinson,  2  delivered  to  the  Commissioners  all 

Meriv.  53.  particulars  which  they  may  require 

(/)  Post,  p.  1784.  in  order  to  ascertain  the  existence 

(rrt)  By  sect.  12  of  the  Customs  and  extent  of  any  such  claim,  he 

and    Inland    Revenue    Act,    1880  shall  be  at  liberty  to  distribute  the 

(43  Vict.   c.   14),  it  is  provided  as  fund  amongst  the  parties  entitled 

follows:  "When  an  executor,  ad-  thereto,    after   satisfaction   of  any 

ministrator  or  trustee  shall   have  claims  to  duty  made  by  the  Com- 

givon    notice    in    writing    to    the  inissioners,    and   shall  be   entitled 

ComniisBionorH  of  Inland  Revenue  to  receive  from  them  a  certificate 

for  any  claim  to  Legacy  duty  or  discharging  him  from  his  liability 

SuccoHHion  diity  in  respect  of  any  to  any  duty  in  respect  of  the  fund, 

fund    in   his   hands    which   lio  in-  Such   certificate   shall   not   in  any 
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person  or  persons  having  or  taking  the  burthen  of  the  execution  on  retaining 
of  the  Will  or  other  testamentary  instrument,  or  the  adminis-  legacies." 
tration  of   the  personal  estate  of   any   person  deceased   upon 
retainer  for  his,  her,  or  their  own  benefit,  or  for  the  benefit  of  any 
other  person  or  persons,  of  any  legacy  or  any  part  of  any  legacy, 
or  of  the  residue  of  any  personal  estate,  or  any  part  of  such 
residue,  which  he,  she,  or  they  shall  be  entitled  so  to  retain, 
either  in  his,  her,  or  their  own  right,  or  in  the  right  or  for  the 
benefit  of  any  other  person  or  persons ;  and  also  upon  delivery, 
payment,  or  other  satisfaction  or  discharge  whatsoever,  of  any 
legacy,  or  any  part  of  any  legacy,  or  of  the  residue  of  any  per- 
sonal estate,  or  any  part  of  such  residue  (>^),  to  which  any  other 
person  or  persons  shall  be  entitled ;   and  in  case  any  person  or  If  duty  be  not 
persons,  having  or  taking  the  burthen  of  such  execution  or  ad-  fjliacie^s  are 
ministration  as  aforesaid,  shall  retain  for  his,  her,  or  their  own  retained  by 

GXGciitors   or 

benefit,  or  for  the  benefit  of  any  other  person  or  persons,  any  discharf^e'd, 
legacy,  or  any  part  of  any  legacy,  or  the  residue  of  any  personal  ^^^  ^^"?^ 
estate,  or  any  part  of  such  residue,  which  such  person  or  persons  the  amount 
shall  be  entitled  so  to  retain,  either  in  his,  her,  or  their  own  ^^^^  ^^^^^  ^^ 
right,  or  in  the  right  or  for  the  benefit  of  any  other  person  or  his  Majesty ; 
persons,  and  upon  which  any  duty  shall  be  chargeable  by  virtue  pay  legacies 
of  this  Act,  not  having  first  paid  such  duty,  or  shall  deliver,  pay,  or  yit^oiit  de- 
otherwise  howsoever  satisfy  or  discharge  any  legacy,  or  any  part  duty,  it  shall 
of  any  legacy,  or  the  residue  of  any  personal  estate,  or  any  part  ^^^  ^^^.j^ 
thereof,  to  which  any  other  person  or  persons  shall  be  entitled,  parties. 
and  upon  w'hich  any  duty  shall  be  chargeable  by  virtue  of  this 
Act,  having  received  or  deducted  the  duty  so  chargeable,  then 
and  in  every  of  such  eases,  the  duty  which  shall  be  due  and 
payable  upon  every  such  legacy,  and  part  of  legacy,  and  residue, 

way  affect  the  liability  of  any  accoiuit  was  in  all  respects  a  full 
person  other  than  the  person  in  and  true  account.  And  trustees, 
whose  favoiu-  it  is  expressed  to  be  executors  and  administrators,  are 
given."  By  52  &  53  Vict.  c.  7,  not  to  be  liable  after  six  years  if  it 
B.  14,  it  is  provided  that  no  person  be  iiroved  to  the  Commissioners 
shall  under  a  testamentary  docu-  that  the  account  rendered  was 
ment  admitted  to  probate,  or  under  correct  to  the  best  of  their  know- 
letters  of  administration,  or  under  ledge.  As  to  certificate  of  dis- 
a  confirmation,  be  liable  for  pay-  charge  in  respect  of  Estate  duty, 
ment  of  any  Legacy  or  Succession  see  sect.  11  of  the  Finance  Act, 
duty,  or  duty  imposed  by  the  Act,  1894,  ante,  p.  1743. 
after  six  years  from  the  settlement  (?/)  See  Att.-Oen.  v.  Durdier,  11 
of  the  account  in  respect  of  which  Q.  B.  D.  16,  and  sect.  22,  post, 
the  duty  is  payable,   where  such  p.  1780. 
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36  Geo.  III.     and  part  of  residue  respectively,  and  which  shall  not  have  been 
^'  ^"'  duly  paid  and  satisfied  to  his  Majesty,  his  heirs  and  successors, 

according  to  the  provisions  of  this  Act,  shall  he  a  deht  of  such 
person  or  persons  having  or  taking  the  burthen  of  such  exe- 
cution or  administration  as  aforesaid,  to  his  Majesty,  his  heirs 
and  successors;  and  in  case  any  such  person  or  persons,  so 
having  or  taking  the  buiihen  of  such  execution  or  adminis- 
tration as  aforesaid,  shall  deliver,  pay,  or  otherwise  howsoever 
satisfy  or  discharge  any  such  legacy  or  residue,  or  any  part  of 
any  such  legacy  or  residue,  to  or  for  the  benefit  of  any  person 
or  persons  entitled  thereto,  without  having  received  or  deducted 
the  duty  chargeable  thereon  (such  duty  not  having  been  first 
duly  paid  to  his  Majesty,  his  heirs  or  successors,  according  to 
the  provisions  herein  contained),  then  and  in  every  such  case 
such  duty  shall  be  a  debt  to  his  Majesty,  his  heirs  and  successors, 
both  of  the  person  or  persons  who  shall  make  such  delivery, 
payment,  satisfaction,  or  discharge  (o),  and  of  the  person  or 
persons  to  whom  the  same  shall  be  made  "  {p). 
What  shall  be  Sect.  7.  "  That  any  gift  by  any  Will  or  testamentary  instru- 
ciS^^thm^'  ™^eiit  of  any  person  dying  after  the  passing  of  this  Act,  which 
the  intent  of  shall,  by  virtuo  of  such  Will  or  testamentary  instrument,  have 
effect,  or  be  satisfied  out  of  the  personal  estate  of  such  person  so 
dying,  or  out  of  any  personal  estate  which  such  person  shall 
have  power  to  dispose  of  as  he  or  she  shall  think  fit  {q),  shall  be 
deemed  and  taken  to  be  a  legacy  within  the  intent  and  meaning 
of  this  Act,  whether  the  same  shall  be  given  by  way  of  annuity 
or  in  any  other  form,  and  whether  the  same  shall  be  charged 
only  on  such  personal  estate,  or  charged  also  on  real  estate  of 
the  testator  or  testatrix  who  shall  give  the  same ;  except  so  far 
as  the  same  shall  be  paid  or  satisfied  out  of  such  real  estate,  in 

(o)  The    Succession    Duty    Act,  of  tlie  duty  on  the  other,  nor  has 

IG  &  17  Vict.  c.   51,    contains  no  the  Crown  any  lien  on  the  subject 

8iinilar     provision     charging     the  of  the   one   legacy  in    respect    of 

executors,   but  makes  the  duty  a  duty  on  the  subject  of  the  other : 

charge  on  the  interest  of  the  sue-  Att.-Oen.  v.  Oiles,  5  H.  &  N.  255. 
cessor:    Re  Iliggina,   31  C.  D.  142,  {q)  See  Re   Cholmondeley,  1  C.  & 

Hcof/o/i<,  p.  1854,  note  (/).  M.    149,  post,   p.    1834;    Phttt    v. 

{]>)  IJut     where     two     legacies,  Roidh,  6  ISI.  &'W.15G,  jiost, -p.  1835; 

tli'iugli   given    in    respect    of    the  and  stat.  8  &  9  Vict.  c.  76,  s.  4, 

Haino  portion  of  the  tristator's  ])ro-  })ost,  p.   1834,  note  (s).      See   also 

pcrty,    arc    distinct  and   separate.  Re  Thor lei/,  [1891]  2  Ch.  613;    Re 

the  logatco  of  the  one  legacy  is  not  White,    [1898]    2    Ch.    217,    post, 

a  (If^btor  to   the  Crown,  in  rospoct  p.  1797,  note  (?/). 
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a  due  execution  of  the  Will  or  testamentary  instrument  by  36  Geo.  III. 
whicli  the  same  shall  be  given  :  and  every  gift  which  shall  have 
effect  as  a  donation  mortis  causa  (r),  shall  also  be  deemed  a 
legacy  within  the  intent  and  meaning  of  this  Act." 

Sect.  8.  "  That   the  value  of   any  legacy  given  by  way  of  The  value  of 
annuity  (,s),  whether  payable  annually  or  otherwise,  for  any  life  tlie  duty,' to 
or  lives,  or  for  years  determinable  on  any  life  or  lives,  or  for  ^'^  calculated 

.  .  according  to 

years  or  other  period  of  time,  shall  be  calculated,  and  the  duty  the  annexed 

chargeable  thereon  shall  be  charged,  according  to  the  tables  in  ^^  duty'^ 
the  schedule  hereunto  annexed  [t)  :  And  the  duty  chargeable  on  paid  by 
such  annuity  shall  be  paid  by  four  equal  payments,  the  first  &c.  ' 

of  which  payments  of  duty  shall  be  made  before  or  on  completing 
the  payment  of  the  first  year's  annuity,  and  the  three  others  of 
such  payments  of  duty  shall  be  made  in  like  manner  successively, 
before  or  on  completing  the  respective  payments  of  the  three 
succeeding  years'  annuity  respectively ;  and  the  value  of  any 
such  annuity,  if  determinable  upon  any  contingency  besides  the 
death  of  any  person  or  persons,  shall  be  calculated  without 
regard  to  such  contingency  :  provided  always,  That  if  any  such 
annuity  shall  determine  by  the  death  of  any  person,  before  four 
years'  payment  of  such  annuity  shall  become  due  and  payable, 
then  and  in  such  case  the  duty  shall  be  payable  in  proportion 
only  to  so  many  of  the  payments  of  the  said  annuity  as  actually 
accrued  and  became  due  and  payable ;  and  in  case  any  such 
annuity  shall  at  any  time  determine  upon  any  other  contin- 
gency than  the  death  of  any  person  or  persons,  then  and  in 
such  case,  not  only  all  payments  of  duty  which  would  other- 
wise become  due  after  the  happening  of  such  contingency,  if 
any  such  would  become  due,  shall  cease,  but  it  shall  be  lawful 
for  the  person  or  persons  who  shall  have  paid  any  duties  which 
shall  have  previously  become  due,  to  apply  for  and  obtain  a 


(r)  See  aide,  p.  590,  as  to  dona-  material,    inasmucli   as,    by    these 

tions  mortis  causa.  tables,  a  larger  amount  of  duty  "was 

(s)  See    Croiv    v.    Bohinson,    31  payable  in  tbe  former  case.     New 

L.  J.  (N.  S.)  Ch.  516,  as  to  what  tables  are  given  in  lieu  of  these,  by 

are  annuities  within  this  section.  the  31st  section  of  the  Act  (16  &  17 

(t)  In  the  Att.-Gen.  v.  Wynford,  Vict.  c.  51),  post,  p.  1817.     But  it 

9  Exch.  746,  a  question  arose  on  has  been  held  that  the  new  tables 

the  construction  of  a  Will,  whether  apply  only  to  legacies  given  after 

a  legatee  took  an  annuity  for  his  the  19th  May,  1853  (when  the  Act 

own  life  only,  or  for  the  joint  lives  came  in  force) :  Re  Earl  Cornwallis, 

of  himself  and  his  wife,  which  was  11  Exch.  580. 
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36  Geo.  III.     return  of  so  much  of  the  duty  so  paid  as  will  reduce  the  same  to 
^'  ^"  the  like  duty  as  would  have  heen  payable  by  such  person  or 

persons  for  such  annuity,  calculated  according  to  the  term  for 
which    the    same    shall    have    endured,   which    abatement   the 
said  commissioners  for  management  of  the  Stamp  duties  shall 
settle  and  determine  according  to  the  tables  in  the  schedule 
hereunto  annexed,  and  shall  cause  the  amount  of  such  abate- 
ment to  be  paid  to  the  person  or  persons  entitled  to  the  same, 
out  of  any  moneys  in  their  hands  arising  from  the  duties  imposed 
by  this  Act." 
The  value  of        Sect.    9.    "  That  the  value  of  any  legacy  given  by  way  of 
payable  out      annuity  for  any  life  or  lives,  or  for  years  determinable  on  any 
*^^i'^^'^"?*i-      •^^•^®  ^-"^  lives,  or  for  years  or  for  other  period  of  time,  and  charged 
to  be  calcu-  '  on  and  made  payable  out  of  any  other  legacy  or  legacies,  shall 
i^- to^'thran-  ^6  calculated,  and  the  duty  shall  be  charged  thereon,  in  the 
nexed  tables,    game   manner   as   hereinbefore   directed  with   respect  to  other 
to  be  charged  annuities ;    and    the   duty  on   the   legacy   charged   with   such 
T  ^^1^*^^^®     annuity,  if  any  duty  shall  be  payable  for  such  legacy,  shall  be 
legacies  after   calculated  on  the  value  of  such  legacy,  after  deducting  the  value 
such  an^°        ^^  ^^^'k  annuity ;  and  the  duty  for  such  annuity  shall  be  paid 
nuities,  &c.      \,y  the  person  or  persons  entitled  to  the  legacy  or  legacies  charged 
with  such  annuity,  by  four  equal  jDayments,  in  the  same  manner 
as  the  same  would  be  payable  according  to  the  j)rovisions  herein- 
before contained,  if  such  annuity  had  been  a  direct  gift  to  the 
annuitant,  and  subject  to  the  like  proviso  in  case  such  annuity 
shall  determine  before  four  years'  payment  shall  become  due ; 
and  the  payment  which  shall  be  made  for  such  duty  shall  be 
retained  by  the  person  or  persons  paying  the  same,  out  of  the 
first  four  years'  payment  of  such  annuity,  if   so   many  shall 
become  due,  or  out  of  so  many  of  such  payments  as  shall  become 
due  by  equal  portions." 
Duty  on  Sect.  10.  "  That  the  duty  payable  upon  any  legacy  given  by 

to  punHmso^^  direction  to  purchase  with  any  personal  estate  of  the  testator  or 
annuitioMto  testatrix,  or  any  part  thereof,  an  annuity  of  a  certain  amount 
«u  fiif;  HuiiiH  lor  llie  lile  or  lives  ot  any  person  or  persons,  or  any  other  term, 
p'lni'hum  ^"  ®^'^^^  ^°  calculated  upon  the  sum  necessary  to  purchase  such 
then..  annuity  according  to  tlio  tables  before  mentioned,  and  shall  be 

diducted  from  such  sum,  and  paid  as  in  the  case  of  other 
pecuniary  legacies ;  and  the  person  or  persons  paying  or 
satisfying  such  legacy,  and  the  person  or  persons  for  whose 
benefit  tlie  same  sJiall  bo  paid  or  satisfied  shall  be  discharged 
by  payment  of  such  duty  bo  calculated  as  aforesaid,  from  all 
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other  demands  in  respect  of  the  duty  payable  on  such  legacy ;  36  Geo.  III. 
and  the  annuity  to  be  purchased  for  the  benefit  of  the  person  or 
persons  entitled  to  the  benefit  of  such  legacy  shall  be  reduced  in 
proportion  to  the  amount  of  the  duty  payable  thereon  as  afore- 
said, such  reduction  to  be  calculated  in  the  same  manner  as  the 
duty  so  payable  as  hereinbefore  directed  to  be  calculated ;  and 
the  purchase  of  such  reduced  annuity,  together  with  the  payment 
of  such  duty,  shall  satisfy  and  discharge  such  legacy  as  fully  as 
if  an  annuity  had  been  purchased  equal  in  amount  to  the  annuity 
so  directed  to  be  purchased." 

Sect.  11.  "If   any  benefit   shall   be   given  by  any  Will  or  Duty  on 
testamentary  instrument,  in   such   terms   that   the  amount  or  i<3&acie8  whose 

'^  ^  ^  value  can  only 

value  of    such  benefit  can  only  be   ascertained   from  time   to  be  ascertained 

time,  by  the  actual  application  for  that  purpose  of  the  fund  of th!f allotted 

allotted  for  such  purpose,  or  made  chargeable  therewith ;  or  if  ^"^"^  **^  "^^ 

the  amount  or  value  of  any  benefit  given  by  any  Will  or  testa-  the  money 

mentary  instrument  cannot,  by  reason  of  the  form  and  manner  ^s  applied  (?<). 

of  the  gift,  be  so  ascertained  that  the  duty  can  be   charged 

thereon  under  any  other  of  the  directions  herein  contained ; 

then  and  in  every  such  case  such  duty  shall  be  charged  upon 

the  several  sums  of  money  or  effects  which  shall  be  aj^plied 

from  time  to  time  for  the  purposes  directed  by  such  Will  or 

testamentary  instrument,  as  separate  and  distinct  legacies  or 

bequests,  and  shall  be  paid  out  of  the  fund  applicable  for  such 

purposes  or  charged  with  answering  the  same." 

Sect.  12.  "  The  duty  payable  on  a  legacy  or  residue,  or  part  How  duty  on 

of  residue,  of  any  personal  estate  given  to  or  for  the  benefit  of,  e^^oy^!^^^  ^ 

or  so  that  the  same  shall  be  enjoyed  by  different  persons  in  persons  in 

succession,  who   shall  be   chargeable   with   the  duties   hereby  orhavLg-^par- 

imposed  at  one  and  the  same  rate,  shall  be  charged  upon  and  *|f^  interests 

paid  out  01  the  legacy  or  residue,  or  part  of  residue  so  given,  as  be  charged : 

in  the  case  of  a  legacy  to  one  person ;  and  where  any  legacy  or 

residue,  or  part  of  residue  shall  be  given  to  or  for  the  benefit  of, 

or  so  that  the  same  shall  be  enjoyed  by  different  persons  in 

succession,  some  or  one  of  whom  shall  be  chargeable  with  no 

duty,  or  some  of  whom  shall  be  chargeable  with  different  rates 

of  duty,  so  that  one  rate  of  duty  cannot  be  immediately  charged 

thereon,  all  persons  who,  under  or  in  consequence  of  any  such 

bequest,  shall  be  entitled  for  life  only,  or  any  other  temporary 

(n)  See  Re  Wilkinson,  1  Cr.  M.  &      v.    Fitzgerald,     13    Sim.    83,    po^t, 
E.    142,  post,   p.    1844;    Att.-Gm.      p.  1844. 
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36  Geo.  III.     interest,  shall  be  chargeable  with  the  duty  in  respect  of  such 
^-  ^'-'  bequest,  in  the  same  manner  as  if  the  annual  produce  thereof 

had  been  given  by  way  of  annuity ;  and  such  persons  respec- 
tively shall  be  so  chargeable  with  such  duty,  and  the  same  shall 
be  payable  when  they  shall  respectively  become  entitled  to  and 
begin  to  receive  such  produce,  and  shall  be  paid  by  equal 
portions  during  the  aforesaid  term  of  four  years,  if  they  shall 
so  long  continue  to  receive  such  produce ;  and  where  any  other 
partial  interest  shall  be  given,  or  shall  arise  out  of  such  property 
so  to  be  enjoyed  in  succession,  the  duty  on  such  partial 
interest  shall  be  charged  and  paid  in  the  same  manner  as  the 
duty  is  hereinbefore  directed  to  be  charged  and  paid  in  like 
cases  of  partial  interests,  charged  on  any  property  given,  other- 
wise than  to  different  persons  in  succession  ;  and  all  and  every 
person  and  persons  who  shall  become  absolutely  entitled  to  any 
such  legacy  or  residue,  or  part  of  residue,  so  to  be  enjoyed  in 
succession,  shall,  when  and  as  such  person  or  persons  respec- 
tively shall  receive  the  same,  or  begin  to  enjoy  the  benefit 
thereof  {x),  be  chargeable  with  and  pay  the  duty  for  the  same, 
or  such  part  thereof  as  shall  be  so  received,  or  of  which  the 
benefit  shall  be  so  enjoyed,  in  the  same  manner  as  if  the  same 
had  come  to  such  person  or  persons  immediately  on  the  death  of 
the  person  by  whom  such  property  shall  have  been  given  to  be 
enjoyed,  or  in  such  manner  that  the  same  shall  be  enjoyed  in 
succession  "(?/)• 
and  by  whom  ^ect.  13.  "  That  the  duty  payable  on  any  legacy  or  residue, 
payable.  or  part  of  residue,  so  given  to  or  so  to  be  enjoyed  by  different 

(x)  The  Legacy  duty  in  sucli  according  to  this  section;  after- 
cases  may  now  be  commuted  for  a  wards  her  husband,  having  be- 
Bingle  payment  under   sect.  11   of  queathed  his  personal  estate  to  her, 

43  Vict.    c.    14,    and   sect.    43    of  predeceased    her:     His    executors 

44  &  45  Vict.  c.  12,  which  see,  post,  disclaimed  the  beqiiest  to  him  in 
p.  1790,  n.  (/).  Sec  also  ZordA'ra?/s  the  original  Will,  and  contended, 
V.  I/odyson,  [1895]  2  Ch.  458,  as  to  consequently,  that  the  residue  of 
moaning  of  the  words  "  begin  to  his  wife's  father's  estate  passed,  as 
enjoy  the  benefit  thereof."  undisposed  of,   to  her  as  his  sole 

(i/)  See     Alt.-Gen.    v.    Giles,    5  next  of  kin,  and  was  chargeable, 

II.  &  N.  255  ;  Mdcfurldiic  v.   Tjord  therefore,  with   only  1/.  per  cent. 

Advocate,    [1804]   A.    C.    291.       A  duty,  and  not  \0L  per   cent,  (the 

testator   bequeathed  his   residuary  rate  payable  by  the  husband) :  But 

CHlato  to  Ills  daughter  lor  lil((,  aftiT  it   was   held    that    the    disclaimet 

which   to    her    husbuiid :    On    the  was   inoperative    as  to   the   duty: 

tcHtator'R  death  1/.  per  cent,  duty  Ait.-Gen.    v.   Munly,    3  H.    &   N. 

wuH    paid     on     her    life,  interest,  82G. 
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persons  in  succession,  upon  whom  tlie  duty  shall  bo  chargeable  36  Geo.  III. 
at  one  and  the  same  rate,  shall  be  deducted  and  paid  by  the 
person  or  persons  having  or  taking  the  burthen  of  the  execution 
of  the  Will  or  testamentary  instrument  under  which  the  title 
thereto  shall  arise,  upon  payment  or  other  satisfaction  or  dis- 
charge of  every  or  any  part  of  such  legacy  or  residue,  or  part  of 
residue,  to  any  trustee  or  trustees,  or  other  person  or  persons  to 
whom  the  same  shall  be  payable,  or  paid  in  trust  or  for  the 
benefit  of  the  persons  so  entitled  thereto  in  succession  ;  and  if  the 
same  shall  not  be  so  paid  or  satisfied  to  any  such  trustee  or 
trustees,  then  such  duty  shall  be  deducted  and  paid  out  of  the 
capital  of  the  property  so  given,  upon  receipt,  by  any  of  the 
persons  so  entitled  in  succession,  of  any  produce  of  such  capital, 
or  any  part  thereof,  according  to  the  amoimt  of  the  capital  of 
which  such  produce  shall  be  so  received ;  and  where  the  duty 
chargeable  upon  any  such  bequest  for  the  benefit  of  or  to  be 
enjoyed  by  different  persons  in  succession  shall  be  chargeable  at 
different  rates,  so  that  the  same  cannot  be  paid  at  one  and  the 
same  time,  but  must  be  paid  in  succession  as  aforesaid,  then  and 
in  such  case,  all  and  every  the  person  and  persons  having  or 
taking  the  burthen  of  the  execution  of  the  Will  or  testamentary 
instrument  in  which  such  bequest  shall  be  contained,  shall  be 
chargeable  with  such  duties  in  succession,  in  the  same  manner 
as  such  persons  would  be  chargeable  with  the  like  duties  in  ease 
of  immediate  bequest ;  unless  the  j)roperty  bequeathed  shall 
have  been  paid  or  otherwise  satisfied  to  or  vested  in  any  trustees 
or  trustee  as  aforesaid,  in  which  case  such  trustees  or  trustee,  or 
his,  her,  or  their  representatives,  shall  be  chargeable  with  the 
duties  for  and  in  respect  of  such  property  so  vested  in  him,  lier, 
or  them  respectively,  in  such  and  the  same  manner  as  if  he,  she, 
or  they  had  had  or  taken  the  burthen  of  the  execution  of  the 
Will  or  testamentary  instrument,  by  which  such  bequest  shall 
have  been  made ;  and  in  like  manner,  where  any  partial  interest 
shall  be  given,  or  shall  arise  out  of  any  such  property  so  to  be 
enjoyed  in  succession,  and  such  partial  interest  shall  be  satisfied 
or  paid  by  the  person  or  persons  so  enjoying  such  property, 
such  person  or  persons  shall  be  chargeable  with  the  duties  for 
and  in  respect  of  such  partial  interest,  and  shall  retain  and  ]oay 
the  same  accordingly,  in  such  and  the  same  manner  as  if  he, 
she,  or  they  had  had  or  taken  the  burthen  of  the  execution  of 
the  Will  or  testamentary  instrument,  by  which  such  partial 
interest  shall  have  been  created ;    and  in  all  such  cases,  the 
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36  Geo.  III.  person  or  persons  so  chargeable  with  duty  shall  be  debtors  to 
^'  °^'  the  King's  majesty,  his  heirs  and  successors,  in  like  manner, 

and  shall  be  subject  to  the  like  penalties   as  the   person   or 
persons  having  or  taking  the  burthen  of  the  execution  of  such 
Will  or  testamentary  instrument  are  hereby  made  chargeable 
and  subject  to." 
Plate,  kc,  Sect.  14.  "  Provided  always,  That  no  duty  shall  be  paid  on 

in  kiudrnT*^  a^y  articles  of  plate,  furniture,  or  other  things,  not  yielding  any 
liable  to  duty  {ncome,  and  given  to  or  for  the  benefit  of,  or  so  as  that  the  same 
sessio/of  be  enjoyed  by,  different  persons  in  succession,  whilst  the  same 
persons  shall  be  so  enjoyed  in  kind  only  by  any  person  or  persons  not 

to  dispose  having  any  power  of  selling  or  disposing  thereof,  so  as  to 
*  ^^^°  ■  convert  the  same  into  money  or  other  property   yielding  an 

income ;  but  if  the  same  shall  be  actually  sold  or  disposed  of,  or 
shall  come  to  any  person  or  persons  having  power  to  sell  or 
dispose  thereof,  or  having  an  absolute  interest  therein,  then,  and 
in  each  and  every  such  case,  the  same  duty  shall  be  chargeable 
and  paid  thereon  as  if  the  same  had  been  originally  given  abso- 
lutely, and  with  full  power  to  sell  or  dispose  thereof,  and  shall 
be  chargeable  upon  and  paid  by  the  person  or  persons  for  whose 
benefit  the  same  shall  be  sold,  or  who  shall  have  power  to  sell  or 
dispose  thereof,  or  an  absolute  interest  therein,  and  shall  become 
the  debt  of  such  person  or  persons ;  but  shall  not  be  a  charge  on 
any  person  or  persons  by  reason  of  his,  her,  or  their  having 
assented  to  such  bequest,  as  the  person  or  persons  having  or 
taking  the  burthen  of  the  execution  of  the  Will  or  testamentary 
instrument  by  which  such  bequest  shall  have  been  made." 
Dutyonlcga-       Sect.  15.  "Provided  always,  That  where  any  legacy,  or  any 
in'^BuTceHKion    I'^sidue,  or  part  of  residue,  shall  be  so  given  by  any  Will  or 
to  be  charged  testamentary  instrument,  that   different  persons  shall  become 
wlirthertaken  entitled  thereto  in  succession,  the  duty  shall  be  charged  thereon 
f!r"b  •'^■^^''^"     as  given  to  be  enjoyed  in  succession,  whether  the  person   or 
tchtacy.  persons  entitled  thereto  shall  take  the  same  under  or  by  virtue 

of  such  Will  or  testamentary  instrument,  and  the  dispositions 
therein   contained,   or  in  default  of  such  dispositions,  and  as 
entitled  by  intestacy." 
Duty  fin  lej^a-       Sect.  16.  "  Where  any  legacy,  or  residue  or  part  of  residue, 
n.H  Ml  joint      fjjiall  be  ffiven  to  or  for  the  benefit  of  any  person  or  persons  in 

t'-iuincy  to  Ix)  "  J    I  L 

piiid  in  jiro-      joint  tenancy,  some  or  one  of  whom  shall  be  chargeable  mth 

ii'if rn-HtH  of  '"  ^I'y  ^^^y  hereby  im])osed,  and  some  or  one  of  whom  shall  not  be 

tbo  parties.      gQ  cliargeable,  the  person  or  persons  chargeable  with  duty  shall 

y)ay  such  fluty  in  proportion  to  tlu^  interest  of  such  person  or 
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persons  respectively  in  such  bequest ;  and  if  any  person  or  3G  Geo.  III. 
persons  chargeable  with  duty,  and  entitled  in  joint  tenancy  as 
aforesaid,  shall  become  entitled  by  survivorship,  or  by  severance 
of  the  joint  tenancy,  to  any  larger  interest  in  the  property 
bequeathed,  than  that  in  respect  of  which  such  duty  shall  have 
been  paid,  then  and  in  such  case  all  and  every  such  person  or 
persons  so  becoming  entitled  by  survivorship,  or  by  severance, 
shall  be  charged  with  the  same  duty  as  if  the  property  to  which 
such  joint  tenant  or  joint  tenants  shall  so  become  entitled  had 
been  originally  given  to  or  for  the  benefit  of  such  person  or 
persons  only." 

Sect.  17.  "When  any    legacy    or    any  residue,   or  part  of  Dutyonlega- 

•  1  1111  •  1  •      .    J.  !_•  ^  •  ^  cies  subject  to 

residue,  shall  be  given,  subject  to  any  contingency  which  may  contino-encies, 

defeat  such  gift,  and  whereupon  the  same  may  go  to  some  other  *°  ^^  charged 

person  or  persons,  such  bequest  (unless  chargeable  as  an  annuity  lute  bequests, 

under  the  provisions  herein  contained)  shall  be  charged  with  ^''" 

duty  as  an  absolute  bequest,  to  the  person  or  persons  who  shall 

take  the  same  subject  to  such  contingency,  and  such  duty  shall 

be  paid  out  of  the  capital  of  such  legacy  or  residue,  or  part  of 

residue,  notwithstanding  the  same  may,  upon  such  contingency, 

go  to  some  person  not  chargeable  with  the  same  duty,  or  with 

any  duty ;  and  if  such  contingency   shall  afterwards  haj)pen, 

and  the  property  so  bequeathed  shall   thereupon  go  in  such 

manner  that  the  same,  if  taken  immediately  after  the  death  of 

the  testator  or  testatrix,  under  the  same  title  would  have  been 

chargeable  with  a  higher  rate  of  duty  than  the  duty  so  j)aid,  the 

person  or  persons  becoming  entitled  thereto,  shall  be  charged 

with  and  shall  pay  the  difference  between  the  duty  so  paid,  and 

such  higher  rate  of  duty." 

Sect.  18.  "  Where  any  legacy,  or  the  residue  or  any  part  of  How  duty  on 
the  residue,  of  any  personal  estate,  shall  be  subjected  to  any  ^efrto^'^jovrer 
power  of  appointment  to  or  for  the  benefit  of  any  person  or  oi  appoint- 

.    n  1  1  M      1  ^  •      J        p  -t  ment  shall  be 

persons  specially  named  or  described  as  objects  oi  such  power,  charged  (;): 
such  property  shall  be  charged  with  duty  as  property  given  to 
different  persons  in  succession  ;  and  in  so  charging  such  duty, 
not  only  the  person  and  persons  who  shall  take  previous  or 
subject  to  such  power  of  appointment,  but  also  any  person  and 
persons  who  shall  take  under  or  in  default  of  any  such  appoint- 
ment, when  and  as  they  shall  so  take  respectively,  shall,  in 

(z)  See  Piatt  V.  Routh,  6  M.  &  W.       Brachenhury,  1  H.   &  C.   782,  post, 
765,   post,   p.   1835;    Att.-Gen.    v.       p.  1836. 
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36  Geo.  III.     respect  of  their  several  interests,  whether  previous,  or  subject  to, 
^'  °"  or  under,  or  in  default  of  such  ai)pointment,  be  charged  with 

the  same  duty,  and  in  the  same  manner,  as  if  the  same  interests 
had  been  given  to  him,  her,  or  them  respectively,  in  and  by 
the  "Will  or  testamentary  disposition  containing  such  power,  in 
the  same  order  and  course  of  succession  as  shall  take  place  under 
and  by  virtue  of  such  power  of  appointment,  or  in  default  of 
execution  thereof,  as  the  case  may  happen  to  be  ;  and  where 
any  property  shall  be  given  for  any  limited  interest,  and  a 
general  and  absolute  power  of  appointment  shall  also  be  given 
to  any  person  or  persons  to  whom  the  property  would  not 
belong  in  default  of  such  appointment,  such  property,  upon  the 
execution  of  such  power,  shall  be  charged  with  the  same  duty, 
and  in  the  same  manner,  as  if  the  same  property  had  been 
immediately  given  to  the  person  or  persons  having  and  executing 
such  power,  after  allowing  any  duty  before  paid  in  respect 
thereof  {a) ,  and  where  any  property  shall  be  given  with  any 
such  general  power  of  appointment,  which  property  in  default 
of  appointment  will  belong  to  the  person  or  persons  to  whom 
such  power  shall  also  be  given,  such  property  shall  be  charged 
with,  and  shall  pay  the  duty  by  this  Act  imposed,  in  the  same 
manner  as  if  such  property  had  been  given  to  such  person 
or  persons  absolutely  in  the  first  instance,  without  such  power 
of  appointment." 
and  how  on  Sect.  19.  "  Any  sum  of  money  or  personal  estate,  directed  to 
tates' directed  ^6  applied  in  the  purchase  of  real  estate,  shall  be  charged  with 
to  be  applied    j^j^fj  p^y  d^ty  as  personal  estate  :  unless  the  same  shall  be  so 

in  purchase  .  ,  7  i  •  no 

of  real  given  as  to  be  enjoyed  by  different  persons  in  succession,  and 

then  each  person  entitled  thereto  in  succession  shall  pay  duty 
for  the  same  in  the  same  manner  as  if  the  same  had  not  been 
directed  to  be  applied  in  the  purchase  of  real  estate  unless  the 
same  shall  have  been  actually  applied  in  the  purchase  of  real 
estate  before  such  duty  accrued :  but  no  duty  shall  accrue  in 
respect  thereof,  after  the  same  shall  have  been  actually  applied 
in  the  purchase  of  real  estate,  for  so  much  thereof  as  shall  have 
boon  so  applied :  Provided  nevertheless,  That  in  case  before  the 
eame  or  some  part  thereof  shall  be  actually  so  applied,  any 


[ft)  Tho  paymont  of  this  duty  by  tho  person  executing  such  power  does 
not  Hatisfy  tho  duty  payable  under  tho  Succession  Duty  Act  by  the  person 
who  succoodH  by  virtuo  of  tho  appointment:  Att.-Oen.  v.  Mitchell, 
0  (^  B.  D.  5'1«. 
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person  or  persons  shall  become  entitled  to  an  estate  of  inherit- 
ance in  possession  in  the  real  estate  {h)  to  be  purchased  there- 
with, or  with  so  much  thereof  as  shall  not  have  been  applied  in 
the  purchase  of  real  estate,  the  same  duty  which  ought  to  be 
paid  by  such  person  or  persons,  if  absolutely  entitled  thereto  as 
personal  estate  by  virtue  of  any  bequest  thereof  as  such,  shall  be. 
charged  on  such  person  or  persons,  and  raised  and  paid  out  of 
the  fund  remaining  to  be  applied  in  such  purchase  "  {c). 

Sect.  20.  "  That  estates  pnr  autre  vie,  applicable  by  law  in  the 
same  manner  as  personal  estate,  shall  be  charged  with  the  duties 
hereby  imposed  as  personal  estate  "  (d). 

Sect.  21.  "  Provided  always,  That  if  any  direction  shall  be 
given,  by  any  Will  or  testamentary  instrument,  for  payment 
of  the  duty  chargeable  upon  any  legacy  or  bequest  out  of  some 
other  fund,  so  that  such  legacy  or  bequest  may  pass  to  the 
person  or  persons  to  whom  or  for  whose  benefit  the  same  shall 
be  given,  free  of  duty,  no  duty  shall  be  chargeable  upon  the 
money  to  be  applied  for  the  payment  of  such  duty,  not- 
withstanding the  same  may  be  deemed  a  legacy,  to  or  for  the 
benefit  of  the  person  or  persons  who  would  otherwise  pay  such 
duty." 


36  Geo.  III. 
c.  52. 


Estates  pur 
autre  vie 
applicable  as 
personal 
estates,  to  be 
charged  as 
such. 

Money  left  to 
pay  duty  not 
chargeable  as 
a  legacy  (e). 


(h)  These  words  must  be  taken  to 
apply  to  a  person  who  would  become 
entitled,  if  real  estate  were  pur- 
chased, to  an  estate  of  inheritance 
therein  :  Macfarlane  v.  Lord  Advo- 
cute,  [1894]  A.  C.  291. 

(f)  Dc  Lanay  v.  Tlw  Queen,  Jj.  E. 
6  Exch.  286;  7  Exch.  140.  And 
see  16  &  17  Vict.  c.  51,  s.  30,  post, 
p.  1S17. 

[d]  See  ChutfieU  v.  BerchtohU, 
L.  E.  7  Ch.  192,  in  which  case  a 
testator  gave  a  rent-charge,  to  issue 
out  of  lands  in  England,  to  A.  for 
life,  and  directed  that  after  her 
death  it  should  be  continued,  and 
equally  divided  between  B.,  C, 
and  D.  during  their  lives  and  the 
life  of  the  longest  liver.  B.  died 
domiciled  abroad,  leaving  an  English 
Will,  by  which  she  disposed  of  her 
personal  estate.  On  the  death  of 
A.,  who  was  survived  by  C.  and 
D.,  the  Crown  claimed  from  B.'s 


executors  Legacy  duty  in  respect 
of  B.'s  third  share  of  the  rent- 
charge  ;  and  it  was  held  that  such 
duty  was  payable,  for  that  the 
interest  in  the  rent-charge  which 
passed  to  B.'s  executors  was,  by  the 
Wills  Act,  "an  estate i'"?"  autre  vie, 
applicable  by  law  in  the  same 
manner  as  personal  estate,"  and 
therefore  fell  within  36  Geo.  III. 
c.  52,  s.  20,  and  that  it  was  not 
exempt  from  duty  by  reason  of 
B.'s  foreign  domicile,  inasmuch 
as,  although  it  was  by  law 
applicable  in  the  same  manner  as 
personal  estate,  it  was  not  by  any 
of  the  statutes  made  jaersonal  estate, 
but  was  realty  not  following  the 
person. 

{>■)  As  to  what  terms  in  a  Will 
shall  entitle  a  legatee  to  receive  his 
legacy  free  of  duty,  see  the  cases 
collected  2^ost,  pp.  1855  et  seq.,  and 
see  also  ante,  p.  1740. 
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36  Geo.  Iir. 
c.  52. 

Mode  of  as- 
certaining 
duty  on  pro- 
perty not 
reduced  into 
money. 


Sect.  22.  "  In  cases  of  specific  legacies,  and  where  the  residue 
of  any  personal  estate  shall  consist  of  property  which  shall  not 
be  reduced  into  money  (./'),  it  shall  be  lawful  for  the  person  or 
persons  having  or  taking  the  burthen  of  the  administration  of 
such  effects,  or  the  person  or  persons  by  whom  the  duty  thereon 
ought  to  be  paid,  to  set  a  value  thereon,  and  ofPer  to  pay  the 
duty  according  to  such  value ;  or  to  require  the  commissioners 
for  management  of  the  Stamp  duties,  to  appoint  a  person  to  set 
such  value,  at  the  expense  of  the  person  or  persons  by  whom 
such  duty  ought  to  be  paid ;  and  it  shall  be  lawful  for  the  com- 
missioners to  accept  the  duty  offered  to  be  paid,  upon  the  value 
set  by  the  person  or  persons  having  or  taking  the  administration 
of  such  effects,  or  by  whom  the  duty  for  the  same  shall  be  pay- 
able without  such  appraisement,  if  the  said  commissioners  shall 
think  fit  so  to  do ;  but  if  the  said  commissioners  shall  not  be 
satisfied  with  the  value  so  set,  on  which  the  duty  shall  be  so 
offered,  it  shall  be  lawful  for  the  said  commissioners,  notwith- 
standing such  offer,  to  appoint  a  person  to  appraise  such  effects, 
and  to  set  the  value  thereon,  on  which  value  so  set  the  said 
commissioners  shall  assess  the  duty  payable  in  respect  thereof, 
and  require  the  same  to  be  paid ;  but  if  the  person  or  persons 
by  whom  such  duty  shall  be  payable  shall  not  be  satisfied  with 
the  valuation  made  under  the  authority  of  the  said  com- 
missioners and  pay  the  duty  accordingly,  it  shall  be  lawful  for 
such  person  or  persons  to  cause  the  valuation  so  made  under  the 
authority  of  the  said  commissioners  to  be  reviewed  by  the  com- 
missioners of  the  land  tax  for  the  time  being  of  the  district  or 
place  where  such  effects  shall  be,  at  their  next  meeting,  after  the 
said  commissioners  for  management  of  the  Stamp  duties  shall 
have  assessed  and  required  payment  of  such  duty  as  aforesaid, 
if  fourteen  days  shall  have  elapsed  between  such  time  and  the 
meeting  of  the  said  commissioners  of  land  tax,  and  if  not,  then 
at  the  next  succeeding  meeting  of  the  said  commissioners,  of 
which  appeal  six  days'  notice  shall  be  given  to  the  said  com- 
missioners of  Stamp  duties  ;  and  the  said  commissioners  of  the 
land  tax  shall  and  may  (if  they  think  fit)  appoint  a  person 


(/)  Tlif  provisions  of  this  snction 
fij)ply  to  property  whicli  shall  not 
bo  reduced  into  inonoy  during  the 
course  of  tho  administration  by  tbe 
oxocutor,  and   iiot  rneroly  to  pro- 


perty wbich  shall  not  have  been 
reduced  into  money  when  the 
residuary  account  is  brought  in  : 
Att.-Oen.  V.  Durdier,  11   Q.  B.  D. 

in. 
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to  appraise  such  effects,  and  set  a  value  thereon,  and  shall  36  Geo.  III. 
and  may  hear  and  determine  such  appeal,  in  the  same  manner 
as  in  any  other  cases  of  appeal  to  them,  and  with  the  like 
authorities,  and  their  judgment  shall  be  final;  and  if  the 
valuation  made  under  the  authority  of  the  said  commissioners 
of  the  Stamp  duties  in  the  case  last  mentioned,  shall  not  be 
duly  appealed  from  within  the  time  aforesaid,  or  shall  be 
affirmed  upon  appeal,  the  duty  shall  be  paid  according  to 
such  valuation ;  and  if  any  variation  shall  be  made  on  such 
appeal,  the  duty  shall  be  paid  according  to  such  variation ; 
and  if  the  duty  assessed  in  manner  aforesaid  shall  exceed  the 
duty  offered  to  and  refused  by  the  said  commissioners  of  Stamp 
duties,  the  expense  of  such  appraisement  and  other  proceedings 
in  assessing  such  duties,  shall  be  borne  by  the  person  or  persons 
by  whom  such  duty  shall  be  payable  ;  and  if  any  dispute  shall 
arise  between  any  person  or  persons  entitled  to  any  such  legacy, 
or  residue,  or  part  of  residue,  and  any  person  or  persons  having 
or  taking  the  bvirthen  of  the  administration  of  such  effects,  with 
respect  to  the  value  thereof,  or  with  respect  to  the  duty  to  be 
paid  thereon,  the  duty  shall  be  assessed  by  the  said  com- 
missioners of  Stamp  duties  on  reference  to  them  by  either  party 
for  that  purpose ;  and  if  the  value  of  any  property  on  which 
such  duty  ought  to  be  paid  shall  be  in  dispute,  the  said  com- 
missioners of  the  Stamp  duties  shall  cause  an  appraisement  to  be 
made  thereof  at  the  expense  of  the  person  or  persons  by  whom 
such  duty  ought  to  be  paid,  in  the  manner  hereinbefore  directed 
in  other  cases,  and  assess  the  duty  thereon  accordingly  ;  and  if 
such  person  or  persons  by  whom  such  duty  ought  to  be  paid, 
shall  be  dissatisfied  with  such  valuation,  or  with  the  assessment 
of  duty  made  upon  such  valuation,  by  the  said  commissioners  of 
the  Stamp  duties,  the  same  shall  be  reviewed  and  finally  deter- 
mined by  the  said  commissioners  of  the  land  tax,  upon  appeal 
to  them  within  the  time,  and  under  the  restrictions,  and  in  the 
manner  hereinbefore  directed  in  other  cases  ;  but  if  such  valua- 
tion or  assessment  shall  not  be  duly  ajjp-  aled  from  within  the 
time  limited  for  that  purpose,  or  shall  be  affirmed  upon  appeal, 
the  duty  shall  be  paid  according  thereto  ;  and  if  any  variation 
shall  be  made  therein  on  such  appeal  the  duty  shall  be  paid 
according  to  such  variation ;  and  in  case  the  efl'eets  whereon  any 
such  duty  shall  be  payable  shall  be  at  the  distance  of  ten  miles 
from  London,  then  and  in  such  case  it  shall  be  lawful  to  make 
the  like  application  to  such  person  as  shall  be  deputed  for  that 
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36  aeo.  III.     purpose  hj  the  said  commissioners  to  act  in  their  stead,  in  such 

^'  °'"  cases,  within  the  county  or  district  in  which  such  effects  shall 

be ;  and  such  person  so  deputed  shall  act  in  such  cases,  in  all 

respects,  in  the  same  manner  as  the  said   commissioners   are 

hereby  authorized  to  act,  subject  nevertheless  to  the  instructions 

and  control  of  the  said  commissioners." 

Duty  on  lega-       ^ed.  23.  "  Where  any  legacy,  or   part  of   any   legacy,   or 

fied  in  money,  residue,  or  part  of  residue,  whereon  any  duty  shall  be  charge- 

&c.  to  be  paid  able  by  this  Act,  shall  be  satisfied  otherwise  than  by  payment 

according'  to  "^  '  j    l    x/ 

the  value  of     of  money  or  application  of   specific  effects   for  that  purpose, 

faction. '         01'  shall  bo  released  for  consideration  or  compounded  for  less 

than  the  amount  of  value  thereof,  then  and  in  such  case  the 

duty  shall  be  charged  and  paid  in  respect  of  such  legacy,  or  part 

of  legacy,  or  residue,  or  part  of  residue,  according  to  the  amount 

or  value  of  the  property  taken  in  satisfaction  thereof,  or  as  the 

consideration  for  release  thereof  or  composition  for  the  same : 

Provided  always.  That  if  any  legacy,  or  bequest,  shall  be  made 

in  satisfaction  of  any  other  legacy,  or  bequest,  or  title  to  any 

residue,  or  part  of  residue,  of  any  personal  estate  remaining 

unpaid,  the  duty  shall  not  be  paid  on  both  subjects,  although 

both  may  be  chargeable  with  duty,  but  shall  be  paid  on  the 

subject  yielding  the  largest  duty." 

If  legatees  Sect.  24.  "  If  any  person  or  persons  having  or  taking  the 

accept  leo-a-     burthen  of  the  execution  of  the  Will  or  other   testamentary 

exes,  duty        instrument,  or  the   administration  of   the   personal   estate   of 

deducted,  the  ^ 

Court,  in  case  any  person  deceased,  or  any  person  or  persons  hereby  made 
ordTr  t'hem^to  chargeable  with  duty,  shall  declare  himself,  herself,  or  them- 
pay costs:  Bclves  ready  and  willing,  and  shall  accordingly  offer  to  pay 
any  pecuniary  legacy,  or  residue,  or  part  of  residue,  deducting 
the  duty  payable  thereon,  or  shall  in  like  manner  offer  to 
deliver  or  otherwise  dispose  of  any  specific  legacy,  or  any 
specific  property,  part  of  any  residue  of  any  personal  estate, 
to  or  for  tlie  benefit  of  the  person  or  persons  entitled  thereto, 
or  to  any  trustee  or  trustees  for  such  person  or  persons,  upon 
payment  of  the  duty  payable  in  respect  thereof,  and  the 
person  or  persons  entitled  to  such  legacy,  or  residue,  or  part 
of  residue,  or  the  trustee  or  trustees  for  sucli  person  or  per- 
sons, sliall  refuse  to  accept  such  offer  and  to  give  a  proper 
roleasG  and  disctliarge  for  sucli  legacy  or  residue,  or  so  much 
thereof  as  shall  bo  offered  to  be  paid,  d(?livered,  or  otherwise 
diHpoflcd  of  as  aforesaid,  (lion  and  in  such  case,  although  no 
iicliiiil   tender  shiiU  bo  iniidc,   if  any  suit  shall  bo  afterwards 


Ch.  II.  §  I.]  Legacy  Dut/j  Acts.  1^83 

instituted  for  such  legacy  or  effects,  respecting  which  such  offer  36  Geo.  III. 

shall  have  been  made,  it  shall  be  lawful  for  the  Court  in  which 

such  suit  shall  be  instituted,  to  order  all  costs,  charges,  and 

expenses  attending  the  same,  to  be  paid  by  the  person  or  persons 

who  shall  have  refused  to  accept  such  offer,  and  to  give  or  join 

in  such  release  or  discharge,  or  to  order  such  costs,  charges,  and 

expenses,  to  be  deducted  and  retained  out  of  such  legacy  or 

effects,  together  with   the  duty  payable   thereon,   as   the   said 

Court  shall  see  fit ;  and  in  case  any  suit  shall  be  instituted  for  and  in  suits 

,       p  ,  .  T  j_       p  •  1  o  where  the 

payment  ot  any  legacy,  or  residue,  or  part  or  residue,  oi  any  party  sued 
personal  estate,  and  tlie  person   or  persons  sued  for  the  same  ^'"^y  ^^**^  *° 

,  .  ,  .  .  ,         .  stop  proceed- 

shall  be  desirous  of  staying  proceedings  in  such  suit,  on  payment  ino-s  on  pay- 
of  the  money  due,  or  delivering  or  otherwise  disposing  of  the  j^gq^^^gg^g  ^^, 
specific  effects  demanded,  after  deducting  or  receiving  the  duty  ducting  duty, 
paj'able  thereon,  it  shall  be  lawful  for  the  Court  in  which  such  ^^j  ^ake 
suit  shall  be  instituted  if  it  shall  see  fit,  on  application  in  a  o^der  therein. 
summary  way,  to  make  such  order  for  payment  of  such  legacy, 
or  residue,  or  part  of  residue,  or  for  delivering  or  otherwise  dis- 
posing of  such  effects,  and  for  payment  of  the  duty  payable 
thereon,  and  all  such  costs,  charges,  and  expenses,  attending 
such  suit,  as  shall  be  just." 

Sect.  25.  "  If   any  suit   shall   be   instituted  concerning   the  if  suit  be 
administration    of   the    personal    estate    of    any   person    dying  concerninsr 
testafe,  or  intestate,  or  any  part  of  such  estate  in  which   any  ad.uinistra- 
direction  shall  be  given  touching  the  payment  of  any  legacies  Coui-t  to  pro- 
or  legacy  of  such  person,  or  the  residue  of  his  or  her  personal  ^'i^e  for  pay- 
estate,  or  any  part  thereof,  the  Court  wherein  such  suit  shall  duty  [g). 
be  instituted  shall,  in  giving  directions  concerning  the  same, 
provide  for  the  due  payment  of  the  duties  hereby  imposed ; 
and  in  taking  any  account  of  any  personal  estate,  or  otherwise 
acting  concerning  the  same,  such  Court  shall  take  care  that 
no  allowance  shall  be  made  in  respect  of  any  legacy,  or  part  of 
legacy,  or  of  any  residue,  or  part  of  residue,  in  any  manner 
whatsoever,  without  due  proof  of  the  payment  of  the  duties 
hereby  imposed." 

{g)  See  Foster  v.    Ley,   2  Bing.       to  the  obligation  on  solicitors  not 

N.    S.     1402,    2wst,   p.    1858  ;    Re      to   let  the  Court    make    an    order 

Summmi,  3  M.  &  W.  381,  as  to  the      ^^y-^^  ^^^^  ^  ^^^^^^  without  pro- 

pendencv  of  a  sxiit  not  relieving         . , .        „       , ,      ,    , 

,         n  ,,  •-         P      vidmg  for  the  duty,    see  Bryan  v. 

executor    irom    the    necessity    of  ° 

delivering   an   account.      See   also      il^«"«io«,  3  Jur.  N.  S.  475,  ^^er  Lord 
Ilirl'S  V.   Keat,    3   Beav.    141.     As      Cranworth. 
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36  Geo.  III. 
c.  52. 

Executors 
may  discharge 
leofacies  on 
payment  of 
the  duty 
accrued. 


No  legacy 
liable  to  duty, 
to  be  paid 
■without  a  re- 
ceipt contain- 
ing cerrain 
particulars ; 


no  receipt 
avitilubli! 
uiiIckm  duly 
Bturnpcd,  &c. 


Sect.  26.  "  Provided  always,  That  any  person  or  persons 
having  or  taking  the  burthen  of  the  execution  of  any  Will  or 
other  testamentary  instrument,  or  the  administration  of  the 
personal  estate  of  any  person  deceased,  may  from  time  to  time 
pay,  deliver,  or  otherwise  dispose  of  any  legacy,  or  any  part  of 
any  legacy,  or  make  distribution  of  any  part  of  the  residue  of 
any  personal  estate,  on  payment,  from  time  to  time,  of  such 
proportions  of  the  duty  hereby  imposed,  as  shall  accrue  in 
respect  of  such  part  of  such  personal  estate  as  shall  be  so 
administered." 

Sect.  2".  "  No  person  or  persons  having  or  taking  the  burthen 
of  the  execution  of  any  Will  or  testamentary  instrument,  or  the 
administration  of  the  personal  estate  of  any  person  deceased, 
nor  any  tru-tee  or  trustees,  or  other  person  or  persons  hereby 
directed  and  required  to  account  for  any  duty,  shall,  from  and 
after  the  passing  of  this  Act,  pay,  deliver,  or  otherwise  dispose 
of,  or  in  any  manner  satisfy,  discharge,  or  compound  for  any 
legacy  whatsoever,  or  any  part  thereof,  or  the  residue  of  any 
personal  estate,  or  any  part  thereof,  in  respect  whereof  any  duty 
is  hereby  imposed,  without  taking  a  receipt  or  discharge  in 
writing  for  the  same,  expressing  the  date  of  such  receipt  or 
discharge,  and  the  names  of  the  testator,  testatrix,  or  intestate, 
under  whose  Will,  or  testamentary  disposition,  or  upon  whose 
intestacy  the  title  to  such  legacy  or  part  of  legacy,  or  to  such 
residue  or  part  of  residue,  shall  accrue,  and  of  the  person  or 
persons  to  whom  such  receipt  or  discharge  shall  be  given,  and 
of  the  person  or  persons  to  wliom  such  legacy,  or  residue  or 
part  of  residue,  shall  have  been  given,  or  shall  have  belonged 
in  consequence  of  intestacy,  and  the  amount  or  value  of  the 
legacy,  or  part  of  legacy,  or  residue,  or  part  of  residue  for  which 
such  receipt  or  discharge  shall  be  given,  and  also  the  amount 
and  rate  of  the  duty  payable  and  allowed  thereon ;  and  that  no 
written  receipt  or  discharge  fur  any  legacy  or  part  of  any  legacy, 
or  for  the  residue  of  any  personal  estate,  or  any  part  of  such 
residue,  in  re.-pect  whereof  any  dut}^  is  hereby  imposed,  shall  be 
received  in  evidence,  or  be  available  in  any  manner  whatever, 
unless  the  same  sliall  be  stamped,  as  required  by  this  Act ;  and 
no  evidence  whatsoever  shall  be  given  of  any  payment,  satis- 
faction, or  discliargo  whatsoever,  or  of  any  release  or  composition 
of  such  legacy,  or  any  part  thereof,  or  of  such  residue,  or  any 
part  thereof,  without  producing  such  receipt  or  discharge,  duly 
stamped  as  aforesaid,  unless  the  actual  payment  of  the  duty 
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liereby   imposed   shall   first   be    given  in   evidence :    Provided  36  Geo.  III. 
always,  That  a  coiiy  of  the  entry,  in  the  books  of  the  com-  J^^' ""  ^^  ^^^ 
missioners  of  the  stamps,  of  the  payment  of  such  duty,  shall  be  at  stamp 
admitted  as  evidence  thereof  :   Provided  also,  That  payment  of  ^^^^  ^'^  ^^^' 
any  annuity  shall  not  be  deemed  a  payment  f'lr  whiili  such  evideuce. 
stamped  receipt  shall  be  requii  ed,  vmder  the  directions  of  tliis  ,.g\'!,7,,tt  for 
Act,  except  the  several  payments  which  shall  complete  the  pay-  annuities  not 
ments  for  each  of  the  first  four  years,  during  which  such  annuity  „„  (.ompk-ting 
shall  be  payable  ;  and  in  like  manner  any  payment  in  respect  of  P'tymei'ts  lor 
any  legacy  or  bequest,  hereby  directed  to  be  charged  with  the  first  four 
duty  in  the  same  manner  as  annuities  are  hereby  made  charge-  y^^^^- 
able  with  duty,  shall  not  be  deemed  a  payment  for  which  such 
stamped  receipt  shall  be  required,  except  the  several  payments 
which  shall  complete  the  payments  for  each  of  the  first  four 
years  in  respect  of  which  such  legacy  or  bequest  shall  be  charge- 
able with  duty  as  an  annuity." 

Sect.  28.  "  That  any  person  having  or  taking  the  burthen  of  Penalty  of 
the  execution  of  any  Will  or  testamentary  instrument,  or  the  J^^^  ^^'in^^or 
administration  of  the  personal  estate  of  any  person  deceased,  reeeiviug 
and  any  trustee  or  trustees,  or  other  person  or  persons  hereby  out  stamped 
directed  and  required  to  account  for  any  duty,  who  shall  pay,  receipts. 
deliver^  or  otherwise  dispose  of,  or  in  any  manner  satisfy  or 
discharge,  or  compound  for  any  legacy  given  by  such  Will  or 
testamentary  instrument,  or  the  residue,  or  any  part  of   the 
residue,  of  such  personal  estate,  to  or  for  the  benefit  of  any 
person  or  persons  entitled  to  such  legacy  or  any  part  thereof, 
or  to   such  residue,  or  any  part  thereof,  without  taking  such 
receipt  or  discharge  in  writing  as  aforesaid,  and  causing  the 
same  to  be  stamped  within  the  time  hereby  allowed  for  stamping 
the  same,  shall  forfeit  and  lose  the  sum  of  ten  pounds  ;j^>'  ccnium 
on  the  sum  of  money,  or  the  value  of  the  property  if  not  money, 
for  which  such  receipt  or  discharge  ought  to  have  been  given  in 
pui'suance  of  this  Act :   and  all  and  every  person  and  persons 
receiving  or  taking  the  benefit  of  any  such   money  or  other 
property  without  giving  a  written  receipt  or  discharge  for  the 
same,  in  which  the  duty  payable  in  respect  thereof  shall  be  ex- 
pressed to  have  been  allowed  or  paid  to  the  person  or  persons  to 
whom  such  receipt  or  discharge  shall  be  given,  and  which  shall 
bear  date  on  the  day  of  signing  the  same,  shall  forfeit  and  lose 
the  sum  of  ten  pounds  per  centum  on  the  sum  of  money,  or  on 
the  value  of  the  property,  so  received  or  taken." 

Sect.  29.  "  Every  such  receipt  or  discharge  shall  be  brought  Receipts  to  be 

stamped 
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36  Geo.  III. 
c.  52. 
"within 
twenty-one 
days  after 
date,  on 
"wliieh  an 
acknowledg- 
ment of  pay- 
ment of  the 
duty  shall  be 
■written,  &c. 


\)(;  Htiiiii|ic(l 
within  tlirt'f) 
ni-  tithM  ftf tfr 
diiN-,  on  i»)iy- 
mciit  of  duty, 
and  10/.  p4«r 
cent,  pvnulty 


within  the  space  of  twenty-one  days  after  the  date  thereof  to 
the  said  head  office  of  the  said  commissioners,  or  to  some  other 
office  to  be  appointed  by  the  said  commissioners  for  such 
purpose,  to  be  stamped,  paying  the  duty  for  tlie  same,  and  upon 
such  payment,  either  at  the  said  head  office  or  at  any  other  office 
to  be  appointed  as  aforesaid,  the  receiver-general  or  other  proper 
officer  to  be  ap]3ointed  for  that  purpose  by  the  said  commis- 
sioners, as  the  case  shall  require,  shall  wi'ite  upon  such  receipt 
or  discharge  an  acknowledgment  of  the  payment  of  the  duty 
so  j)aid  in  words  at  length,  and  bearing  date  the  day  on  which 
such  payment  shall  be  made,  and  shall  subscribe  his  name 
thereto,  and  enter  an  account  thereof  in  a  book  or  books  to 
be  provided  for  that  purpose,  to  the  intent  that  he  may  be 
thereby  charged  with  the  sum  so  paid ;  and  in  case  the 
duty  shall  be  so  paid  at  the  said  head  office,  then  the  receipt  or 
discharge  so  brought  to  be  stamped,  shall  be  forthwith  stamped 
with  one  of  the  said  four  stamps  as  the  case  shall  require  ;  and 
in  case  the  duty  shall  be  so  paid  at  any  other  office  to  be 
ai^pointed  by  the  said  commissioners  as  aforesaid,  the  receipt  or 
discharge  whereon  such  acknowledgment  of  the  payment  of  duty 
shall  be  so  written  and  subscribed,  shall  be  transmitted  within 
the  space  of  twenty-one  days  from  the  day  of  payment  of  such 
duty  to  the  said  head  office  to  be  stamped,  and  the  same  shall 
be  stamped  accordingly  with  one  of  the  said  four  stamps  as  the 
case  shall  require  ;  and  in  case  the  person  or  persons  paying  such 
duty  at  any  such  office  to  be  appointed  as  aforesaid,  shall  be 
desirous  that  the  same  should  be  transmitted  to  the  said  head 
office,  by  the  officer  to  whom  such  duty  shall  be  paid,  and  shall 
leave  the  same  with  such  officer  for  such  purpose,  such  officer 
shall  thereupon  sign  and  deliver  an  acknowledgment,  that  such 
receipt  or  discharge  has  been  left  with  him  for  such  purpose, 
and  shall  transmit  such  receipt  or  discharge  to  such  head  office 
to  be  stamped  as  aforesaid,  and  the  same  shall  be  sent  again  to 
such  officer  as  soon  as  conveniently  may  be  after  the  stamping 
thereof ;  and  such  officer  shall  deliver  back  the  same  to  the 
person  or  persons  entitled  thereto,  upon  re-delivery  to  him  of 
the  acknowledgment  which  he  shall  have  given  for  the  same : 
Provided  always.  That  if  any  such  receipt  or  discharge  shall  not 
bo  so  brouglit  to  any  such  office  as  aforesaid,  within  such  space 
of  twenly-one  days  as  aforesaid,  it  shall  nevertheless  be  lawful 
to  carry  such  receipt  or  discharge  to  the  said  head  office  to  be 
8tam]i<d  in  like  Muuaur,  within  lliree  calendar  months  after  the 
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date  thereof,  paying  tlie  duty  for  the  same,  and  also  the  further  36  Geo.  III. 

sum  of  ten  pounds  pcj-  cottmii  on  such  duty  by  way  of  penalty 

for  not  having  before  paid  such  duty,  on  payment  of  which  duty 

and  penalty,  the  said  commissioners  are  hereby  authorized  and 

required  to  stamp  such  receipt  or  discharge,  in  the  same  manner 

as  if  the  same  had  been  brought  to  the  said  office  within  the 

space  of  twenty-one  days  from  the  date  thereof ;  but  the  said  but  none  to 

commissioners,  or  any  oi  their  ofncers,  shall  not  on  any  pretence  u„iess  the 

whatever,   except   as  hereinafter   directed,  stamp   any   vellum,  <i"ty  ^^  paid 

,  .  .  •         and  they  are 

parchment  or  paper,  upon  which  any  receipt  or  discharge  for  brouirht  to  be 

any  legacy  or  part  of  legacy,  or  any  residue  of  any  personal  ^^-I'f P*^*?!-, 

estate,  or  any  part  thereof,  shall  be  written  or  signed  with  the  limited  time, 
said  new  stamps,  or  any  of  them  unless  the  duty  for  the  same 
shall  be  j)aid,  and  such  receipt  or  discharge  shall  be  j)roduced  to 
be  so  stamped  in  manner  aforesaid,  within  the  times  and  in  the 
manner  hereinbefore  respectively  limited  and  appointed"  (//). 

Sect.  80.  "  If  it  shall  appear  to  the  satisfaction  of  the  said  Mistakes  in 

commissioners  of  Stamp  duties,  upon  oath  or  affirmation  to  be  nmy  be  recti- 

administered  by  a  iustice  of   the  peace,  or  master  or  masters  fie<i,if  no 

,  ''  .  .  suit  be  in- 

extraordinary  in  Chancery,  which  oath  or  affirmation  such  person  stituted,  on 
or  persons  are  hereby  empowered  to  administer,  that  less  duty  t'hJdifference 
has  been  paid  for  any  legacy,  or  residue,  or  part  of  residue,  than  "within  three 
ought  to  have  been  paid  for  the  same,  by  mistake,  without  any  lo^.  per  cent, 
intention  to  defraud  ;  and  if  application  shall  be  made  to  the 

{h)  But  now  by  stat.  48  Geo.  III.       penalty  incurred,    in   consequence  48  Geo.  III. 

c  149,  s.  44,  "in  all  cases  not  pro-      of    the    same     not     liaving     been  ^-  ^^^^  ^-  ^^• 

vided  for  by  the  preceding  clause,       brought  to  be  stamped,  before  the  ^o°i™is- 

•L  -J  1-1  •       •  n  -1     ,1  11        s' oners  may 

■wnere    any    receipt    or    discharge      expiration  of   such  three  calendar  stamp  receipts 

given  for  any  legacj',  or  for  the  months  ;     and    where     any    such  for  legacies, 

residue,  or  any  share  of  the  residue,  receipt    or    discharge    shall    have  alter  three 

of  any  personal  estate,  which  shall  been  signed  out  of  Great  Britain,   the  date  on 

have  been  given  by  Will  or  other  if  the  same  shall  be  brought  to  be  payment  of 

testamentary  instrument,   or  have  stamped,   within  twenty-one  days     ^  '^if".  a  d 

devolved  to  any  person  or  persons  after  its   being  received  in   Great  remit  penalty 

upon  intestacy,    shaU  be  brought  Britain  it  shall  be  lawful  for  the  J^J^t^^o^g 

to   the  head  office,  to  be  stamped  ^.^j^^   commissioners   to   remit   any  days),^if  °^ 
after  the  expiration  of  three  calen-         ^^^^       ^^^^^  ^^^^   ^^^^   .^_  signed  out  of 

dar  months  from  the  date  thereof,       ^  /  ,,  ,    ,  ,,      Great  Britain. 

.,    1    n  1     1      ™  ,  „      ,,         . ,  curred   thereon,   and   to  cause  the 

it  shall  be  lawful  lor  the  said  com- 

missioners  to  cause  the  same  to  '^^^'^  *«  ^^  ^^^  stamped,  on  pay- 
be  duly  stamped,  for  making  the  mentof  the  duty  payable  m  respect 
same  available,  on  payment  of  the  thereof:  anything  contained  in  any 
duty,  which  shall  be  payable  in  former  Act  or  Acts  to  the  contraiy 
respect  thereof,  together  with  the  notwithstanding." 
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36  Geo.  III.     said  commissioners  to  rectify  sucli  mistake,  and  accept  the  duty 
^'  ^^'  really  due  before  any  suit  shall  be  instituted  concerning  the 

same,  and  within  three  calendar  months  after  payment  of  the 
money  actually  paid  instead  of  the  just  duty,  it  shall  be  lawful 
for  the  said  commissioners  to  accept  the  difference  between  the 
money  paid  and  the  just  duty,  together  with  the  sura  of  ten 
pounds  per  centum  on  such  difference  by  way  of  penalty  in  full 
for  the  just  duty,  and  which  shall  be  in  discharge  of  all  penal- 
ties incurred  by  non-payment  of  such  duty,  and  to  cause  an 
acknowledgment  of  the  payment  of  the  just  duty  to  be  written 
on  the  receipt  or  discharge  given  for  such  legacy  or  residue  or 
part  of  residue,  and  to  be  subscribed  by  the  proper  officer,  and 
also  to  cause  such  receipt  or  discharge  to  be  properly  stamped, 
if  necessary,  in  the  same  mauner  as  would  have  been  done  if  the 
just  duty  had  been  originally  paid." 
Porponspay.  Sect.  31.  "Provided  always,  and  be  it  further  enacted,  That 
cefviLVmoney  ^^^  P^rty  or  parties  paying  or  satisfying  any  legacy,  or  any 
contrary  to      residue  of  any  personal  estate,  or  any  part  of  such  residue,  or 

thi>  Aft,  in-  .    .         ,,  ^  ,  '    ,  \   .  P    .1  .       «    .        1 

dcmr.ified  on    receiving  the  same,  contrary  to  the  provisions  oi  this  Act,  who 

discvmug      si^all    within  the  space  of   twelve   calendar  months  after  the 

the  other  '  ^ 

offender  :  offence  committed,  discover  the  other  party  or  parties  offending 
therein,  so  that  such  party  or  parties  so  discovered  be  thereupon 
convicted,  such  person  so  discovering  shall  be  indemnified  and 
discharged  from  all  penalties  incurred  for  any  offence  against 
this  Act." 

If  by  infancy       Sect.  32  provided  that  if  by  reason  of  the  infancy,  or  absence 

or  absence  '-  "^  "^ 

le^racies  can-    beyond  seas,  of  the  legatees,  legacies  could  not  be  properly  paid, 
the  money  '     ^^®  money  might  be  paid  into  the  Bank  of  England  (/). 

may  bo  paid         The  statute  proceeds  to  provide,  that  if  it  shall  afterwards 
mto  the  Bank.  .i     ^         i  i       i  •  i  •  ■.  •    i      i      -o      , 

Provi.sif.ii8  in    ^PP^ar  that  such  money  has  been  improperly  paid  into  the  Jiank, 

caHc  huch         the  Coirrt  of  Chancery,  upon  petition,  in  a  summary  way,  may 

money  bo  ,.  ,  „    .  ,  .        .  ,     ^^  •  \      -,   •  p 

iii.|.rnperly  (lispose  thereoi,  m  such  manner  as  justice  shall  require:  And  it 

p,iid  in;  jt  j^ijj^ll  appear  that  the  duty  paid  in  respect  of  any  such  sum  of 

ca.Ho  of  pay-  Hiouoy  was  uioro  than  ought  to  have  been  paid,  the  person  who 

m.i.t  1,1  too  shall   have   paid  such   duty  may  apply   to  the  commissioners 

much  or  too  ,  .,,  ,  "^  J       Li   J 

little  duty.       01  Stamps  to  repay  such  excess  ;  and  if  the  duty  paid  appear  to 


(i*)  This  6oction  ia  repealed   by  of  the  estate,  those  of  obtaining 

the  Trustee  Act,   1893.     See  ante,  Payment  out  must  be  borne  by  the 

,,,,,,      _,,  ,       »         ■        ,,  Ice-atee :    Be  Caivthorne,   12   Beav. 

p.  11. i9.     The  costs  of  paying  the  .,?    n     t  o  t^  /.to      c, 

^   -^     ^  5(j;  He  Jones,  3  Drewr.  679.     See 

h'gacy  into  Court  must  come  out  also  post,  p.  1558. 
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be  less  than  the  duty  which  ought  to  have  been  paid,  the  person  36  Geo.  III. 
who  paid  such  money,  upon  payment  of  the  full  duty  to  the 
said  commissioners,  in  such  manner  as  the  same  ought  to 
be  paid,  with  such  penalties,  if  any,  as  ought  to  be  paid  in 
respect  thereof,  may  apply  to  the  Court  of  Chancery,  in  a 
summary  way,  for  the  repayment  of  the  further  sum  paid  to  the 
said  commissioners  for  such  duty,  out  of  the  money  in  the  Bank 
so  paid  in  by  sucli  person,  which  payment  the  said  Court  is 
authorized  to  order. 

Sect.  33.  "  If  at  the  end  of  two  years  after  the  death  of  any  If  it  shall 
person  deceased,  it  shall  aj^pear  to  the  satisfaction  of  the  said  coj^^jg-^     ^ 
commissioners  of   Stamp   duties,  that   it  will  require   time  to  f^iouers  for 
collect  the  debts  or  effects  of  such  person  then  outstanding,  or  the  end  of 
that  from  circumstances  it  will  be  difficult  to  ascertain  or  adjust  *Y°  J'ears 

•"  after  the 

the  amount  of  the  clear  residue  of  the  personal  estate  of  such  death  of  any 

person  liable  to  duty,  and  the  parties  interested  therein  shall  be  ^^iii°°'qiiire  " 

desirous   of   compounding   for   the   duty   thereon,  it    shall  be  time  to  collect 

lawful  for  such  parties  respectively,  with  the   consent  of  the  be  difficult  to 

commissioners  of  Stamp  duties,  to  make  application  to  the  Court  ascertain  the 
•^     ,  ,  ^ '-  ,  residue  ot  the 

of  Exchequer  at  Westminster,  if  the  deceased  person  resided  personal 

in  Enghand  or  elsewhere,  except  in  Scotland,  and  to  the  Court  f]ut^y^iiiay\e 

of  Exchequer  in  Scotland,  if  the  deceased  resided  in  Scotland,  compounded 

for  leave  to  compound  such  duty  (/•),  stating  upon  oath  the 

particulars  of  the   personal  estate  for  which  such  composition 

shall  be  proposed  to  be  made,  by  affidavit  to  be  filed  in  the  said 

Coui't,  and  declaring  at  the  same  time  upon  oath,  whether  any 

other  property  of  the  deceased  then  outstanding,  besides  the 

property  for  which  such  composition  shall   be  proposed  to  be 

made,  hath  come  to  the  knowledge  of  the  said  parties,  or  any  of 

them,  and  the  nature  thereof,  and  the  circumstances  attending 

the  same  ;  and  in  such  cases  it  shall  be  lawful  for  the  said  Court 

of  Exchequer  in  England  or  Scotland,  as  the  case  may  be,  to 

appoint  a  proper  person  to  set  a  value  on  the  personal  estate,  or 

such  part  thereof,  for  which  no  duty  shall  have  been  charged, 

and  which  shall  be  specified  in  such  affidavit  as  the  property  for 

which  such  composition  shall  be  desired,  and  to  adjust  and  settle 

the  duty,  which  justly  and  equitably,  under  all  circumstances, 

ought  to  be  paid  in  respect  of  such  personal  estate  so  specified, 


{k)  Cf.  sect.  13  of  the  Finance  certain  powers  to  accept  corn- 
Act,  1894,  wHcli  gives  the  Com-  position  for  any  death  duty;  ante, 
missioners     of     Inland     Revenue      p.  174-4. 
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III. 


duty  to  be 
paid  on  any 
part  of  per- 
Konal  estates 
not  included 
in  the  com- 
poKition. 


and  thereupon  it  shall  be  lawful  for  the  said  commissioners,  and 
they  are  hereby  required,  if  the  said  Court  of  Exchequer  to 
which  such  application  shall  be  made,  shall  confirm  the  said 
adjustment  and  settlement,  and  order  the  duty  to  be  accepted 
accordingly,  and  by  authority  of  such  order  to  accept  payment 
of  the  sum  so  adjusted  and  settled,  in  full  discharge  of  the  duty 
on  so  much  of  such  personal  estate  as  shall  be  so  specified,  and 
according  to  such  order,  and  to  enter  the  same  in  their  books 
accordingly,  and  to  grant  certificates  thereof,  expressing  the 
receipt  of  such  duty  by  way  of  composition  under  such  order  ; 
and  every  such  person  to  whom  such  certificate  shall  be  granted, 
and  every  future  representative  of  the  same  estate,  and  all 
persons  entitled  to  the  benefit  of  the  property,  for  which  such 
composition  shall  be  so  paid,  shall  be  discharged  from  any 
further  payment  of  duty  on  the  same :  and  in  all  future  pay- 
ments of  such  property,  it  shall  be  lawful  for  the  persons  having 
or  taking  the  burthen  of  the  execution  of  any  Will  or  testamen- 
tary instrument  disposing  such  property,  or  the  administration 
thereof,  to  pay,  apply,  and  dispose  of  the  same,  and  for  all  persons 
entitled  to  the  benefit  thereof  to  receive  the  same,  without  having 
the  receipts  and  discharges  in  writing,  hereby  required  to  be 
given  and  taken  for  the  same,  stamped  as  hereinbefore  directed : 
provided  such  receipts  or  discharges  shall  express  the  same  to  be 
given  under  the  authority  of  such  composition  as  aforesaid,  and 
not  liable  to  duty  :  Provided  always  nevertheless,  That  the  duty 
shall  be  charged  and  paid  upon  all  and  every  part  of  the 
personal  estate  of  such  person  deceased,  other  than  that  which 
shall  be  specified  in  such  affidavit  as  aforesaid,  and  included  in 
the  valuation  in  which  such  composition  shall  have  been  made 
as  aforesaid,  and  for  which  the  said  Court  of  Exchequer  shall 
allow  and  order  such  composition  to  be  taken  as  aforesaid  in  the 
same  manner  as  if  no  such  composition  had  been  made  :  and  all 
and  every  person  and  persons  shall  be  liable  to  all  the  like 
penalties  and  forfeitures  for  not  duly  paying  the  duty  for  such 
personal  estate  not  compounded  for,  and  subject  to  the  like  rules, 
methods,  and  directions  for  charging  such  duty,  as  such  person 
and  persons  respectively  would  be  liable  to  if  such  com230sitiou 
liud  not  boon  made"  (/). 


(/)  By  sect.  1 1  of  tlio  Customs 
aiifl  Inland  llovonuo  Act,  1880 
(•i:»  Vict.  c.  14),  it  is  provided 
thut:  "  Wlicro  any  Logacy  duly  or 


Succession  duty  shall  be  presump- 
tively payable  in  respect  of  any 
interest  in  expectancy  upon  the 
determination  of   a  life    or  other 
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Sect.  34.  "And  be  it  further  enacted,  That  if  at  any  time  36  Geo.  III. 
after  payment  of  duty  on  any  legacy,  or  residue,  or  part  of  ^^  ^^^  j^^^.^^^ 
residue,  of  the  personal  estate  of  any  person  deceased,  any  debt  be  refimded, 
shall  he  recovered  against  the  estate  of  such  deceased  person,  or  be'^repafd.^ 
any  loss  shall  happen,  by  reason  whereof,  or  for  any  other  just 
cause,  any  legatee  or  other  person,  by  whom  any  legacy  or  part 
of  legacy,  or  any  residue  of   any  personal   estate  hath   been 
received  or  retained,  shall  be  obliged  to  refund  the  same,  or  any 
part  thereof,  then  in  every  such  case  it  shall  be  lawful  for  the 


temporary  interest  in  possession  in 
a  legacy  or  residue,  or  in  personal 
property  comprised  in  a  succession , 
and  tlie  duty  (if  any)  payable 
upon  the  life  or  other  temporary 
interest  shall  have  been  fully  paid 
and  satisfied,  it  shall  be  lawful 
for  the  Commissioners  of  Inland 
Eevenue,  in  their  discretion,  upon 
the  application  of  the  executor  or 
trustee,  or  other  person  who  would 
be  accountable  for  the  duty  in 
respect  of  such  interest  in  ex- 
pectancy, if  it  were  then  in  pos- 
session, to  commute  the  duty  pre- 
sumptively payable  for  a  certain 
sum  to  be  presently  paid.  For 
assessing  the  amount  which  shall 
be  so  payable  the  commissioners 
shall  cause  a  present  value  to  be 
set  \ipon  the  presumptive  duty, 
regard  being  had  to  any  con- 
tingencies affecting  the  liability 
to  such  duty,  and  the  interest  of 
money  involved  in  the  calculation 
being  reckoned  at  the  rate  for  the 
time  being  allowed  by  the  com- 
missioners in  respect  of  duties  paid 
in  advance  under  the  Succession 
Duty  Act,  1853.  Upon  the  receipt 
of  the  ceitain  sum  the  commis- 
sioners shall  give  a  discharge  for 
the  duty  accordingly."  And  by 
sect.  43  of  the  Customs  and  Inland 
Eevenue  Act,  1881  (44  Vict.  c.  12), 
it  is  provided  that :  "It  shall  be 
lawful  for    the   Commissioners   of 


Inland  Eevenue  upon  the  applica- 
tion of  the  person  acting  in  the 
execution  of  the  Will  of  any 
deceased  person,  and  upon  the 
delivery  to  them  of  an  account 
showing  the  amount  of  the  estate 
and  effects  in  respect  whereof 
Legacy  duty  is  payable,  together 
with  the  names  or  description  of  the 
class  of  the  persons  entitled  thereto 
and  every  part  thereof,  in  possession 
or  expectancy,  and  their  degrees 
of  consanguinity  to  the  testator, 
to  assess  the  duty  uj)on  the  amount 
shown  by  the  said  account  at  such 
a  sum  by  way  of  composition  as, 
having  regard  to  the  circumstances, 
shall  appear  to  be  proper,  and  to 
accept  payment  of  the  duty  so 
assessed  in  full  discharge  of  all 
claims  for  Legacy  duty  under 
such  "Will.  If  the  commissioners 
are  of  opinion  that  an  application 
should  receive  the  assent  of  any 
person,  they  shall  refuse  to  enter- 
tain the  application  until  such 
assent  shall  have  been  given."  See 
corresponding  section  in  Finance 
Act,  1894  (sect.  12),  ante,  p.  1744, 
as  to  commutation  of  Estate  duty 
in  respect  of  interests  in  exi^ectancy ; 
and  see  also  sect.  13  of  the  same 
Act  [((lite,  p.  1744),  giving  power 
to  accept  composition  for  ' '  death 
duties,"  which  expression  in  that 
section  includes  Legacy  and  Suc- 
cession duties. 
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Executors 
pre\'ious  to 
retaining 
their  legacies 
to  transiait 
the  particulars 
with  the  duty 
offered,  to  the 
commis- 
sioners of 
Stamps,  who 
shall  charge 
the  same 
agreeable  to 
this  Act. 


Penalty  for 
neglect  of 
payment  fjf 
duty  for  four- 
teen dayu. 


If  adininiH- 
tration  he 


said  commissiouers  of  Stamp  duties,  and  they  are  hereby  required, 
on  due  proof  made  on  oath  as  aforesaid,  to  their  satisfaction,  of 
the  amount  of  such  sums  refunded,  and  that  by  reason  thereof 
there  hath  been  an  over-payment  of  duty,  to  settle  and  adjust 
the  amount  of  such  over-payment,  and  to  repay  the  same  out  of 
the  money  in  their  hands,  arising  from  the  duties  by  this  Act 
imposed,  or  to  allow  the  same  in  future  payments  as  the  case  may 
permit  or  require  "  {m). 

Sect.  35.  "  Whenever  any  person  or  persons  having  or  taking 
the  burthen  of  the  execution  of  any  Will  or  testamentary  instru- 
ment, or  the  administration  of  any  personal  estate  as  aforesaid, 
shall  be  entitled  to  any  legacy,  or  the  residue,  or  any  part  of  the 
residue,  of  the  personal  estate  of  any  testator,  testatrix,  or 
intestate,  such  person  shall  be  chargeable  with  the  duty  when- 
ever he,  she,  or  they  shall  be  entitled,  in  the  due  course  of 
administration,  to  retain  to  his,  her,  or  their  own  use,  any  part 
of  the  said  estate,  in  satisfaction  of  such  legacy,  or  residue,  or 
any  part  thereof  :  and  every  such  person,  before  any  such 
retainer  shall  transmit  to  the  said  commissioners  of  Stamp  duties 
or  their  officers,  a  note  containing  the  particulars  of  such  legacy, 
residue,  or  part  of  residue,  intended  to  be  retained,  and  the 
amount  or  value  thereof,  and  the  duty  which  such  person  or 
persons  shall  offer  to  pay  thereon,  and  the  said  commissioners 
shall  charge  and  assess  the  duty  thereon,  in  such  manner  as 
the  duty  shall  be  chargeable  thereon  by  virtue  of  the  provisions 
in  this  Act  contained,  and  such  duty  shall  be  paid  accordingly  ; 
and  on  payment  of  the  said  duty,  the  said  receiver-general 
of  the  said  duty,  or  officer  appointed  to  receive  the  same, 
shall,  at  the  foot  of  a  duplicate  of  the  said  assessment  duly 
stamped,  in  such  manner  as  the  said  commissioners  shall  direct 
for  such  purpose,  give  a  receipt  for  such  duty  in  such  form 
of  words  as  the  said  commissioners  shall  direct,  which  receipt 
shall  be  a  discharge  for  the  duty  expressed  therein :  and  in 
case  any  such  person  or  persons  shall  neglect  to  pay  such  duty 
as  aforesaid,  within  fom'teen  days  after  the  same  ought  to  have 
been  paid  as  ufcjresaid,  every  such  person  or  persons  shall  forfeit 
and  jiay  treble  the  value  of  the  duty  which  ought  to  have  been 
paid." 

Sect.  '37.  "  If  the  authority  under  or  by  colour  of  which  any 


{ill)  ill    01180    tho   commiHsiunors 
ducliin!  to  rojiuy  tli<'  duty,  tlic  pro- 


per remedy  sooms  to  bo  a  petition 
of  riglit  uudor  23  Yict.  c.  34. 
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person  shall  have  administered  the  estate  or  effects  of  any  person  36  Geo.  III. 

deceased,  or  any  part  thereof,  shall  be  void,  or  be  repealed,  or    '  ', " 
11       1      •  1        r      1  1    n  1    n        1  •  ■,  ,    ™a<ie  void, 

ueclared  void,  and  such  person  shall  beiore  the  avoidance,  repeal,  and  any  duty 

or  declaration  of  avoidance,  have  paid  any  duty  hereby  imposed,  been  impro- 

or  any  duty  imposed  by  any  of  the  said  former  Acts,  which  shall  pfi'lv  p^iid,  it 

not  be  allowed  to  such  person  out  of  the  estate  or  effects  of  such  pai.i.  but  if  it 

deceased  person,  by  reason  tliat  the  same  duty  was  not  really  ou^ht  to  have 

.  ''    been  paid,  it 

due  or  payable,  the  money  paid  for  such  duty  shall,  on  proof  shall  be 

thereof  to  the  satisfaction  of  the  Said  commissioners  of  Stamp  account  with 
duties,  be  repaid  tf)  the  person  or  persons  who  shall  have  paid  *^<^  rightful 
the  same,  or  his,  her,  or  their  representatives,  by  the  said  com- 
missioners, out  of  any  moneys  in  their  hands  arising  from 
the  duties  imposed  by  this  Act,  or  the  said  former  Ai-ts  :  but 
in  case  such  duty  ought  to  have  been  paid  by  the  rightful 
executor  or  executors,  administrator  or  administrators,  of 
such  deceased  person,  then  and  in  such  case,  the  payment  of 
such  duty  shall  be  valid  and  effectual,  notwithstanding  such 
avoidance,  repeal,  or  declaration  of  avoidance  as  aforesaid  ;  and 
no  such  person  shall,  by  reason  of  the  avoidance,  repeal,  or 
declaration  of  avoidance  of  such  authority,  be  sued,  molested,  or 
troubled  for  or  in  respect  of  such  payment ;  but  all  such  pay- 
ments, in  respect  of  the  said  duty,  shall  be  allowed  in  account 
with  such  rightful  executor  or  executors,  administrator  or 
administrators,  and  the  same  shall  be  deemed  payments  in 
the  due  course  of  administration,  as  full}''  and  effectually  as 
if  such  payments  had  been  made  by  rightful  executors  or  ad- 
ministrators :  any  law,  usage,  or  custom,  to  the  contrary  not- 
withstanding "  (n). 

[n)  By  an  instrument  purporting  released  to   I.   her    claim  on    the 

to  be  the  Will  of  S.,  deceased,  the  12,748^. :  T.,  from  her  nearness  of 

whole  of  S.'s  personalty,  amounting  blood,  was  liable  to  a  duty  of  less 

in    the    net    to    12,7-48/'.    was  be-  than  10  per  cent.  :  It  was  held  that, 

queathed  to  I.,  a  stranger  in  blood,  u^der  the  enactments  of  this  sec- 

who   was    executor:    I.    took    out  tion,  I.  was  entitled  to  a  return  of 

probate,    and    paid     the    duty    of  ^^^^^^  ^^^            ^^  ^^^                ^^^ 

10  per  cent,   on    the  whole    net:  ,                 ., 

Afterwards  T     the  next  of  kin  to  ^^^^    ^^     ^^^     remaining    6,/48/., 

S.,disputedtheWm,  on  the  ground  ^^^  *^^*  *^^   ^"^^^  «^  *^^  ^^«^^ 

that  S.  was  not  of  disposing  mind :  12,748?.   was  to  be  accounted  for 

I.  paid  6,000?.  to  T.,  and  consented  between  T.  and  the  Commissioners 

that  the  Will  should   be  revoked,  of  Stamps,  as  duty  charged  on  T., 

and  administration  taken   out   by  at  the  lower  rate :  Rrtj.  v.  Commr$. 

T.,   who   in   consideration   thereof,  of  Stamps,  Q  Q„'S,.  Q,b1. 
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31  &  32  Vict, 
c.  124,  s.  9. 
Arrears  of 
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44  Geo.  III. 
c.  98. 


45  Geo.  III. 
C..28. 

Legacies,  &c., 
out  of  real 
estate  subject 
to  duties  (/>). 


What  shall  bo 
dcemwl  Ji 
lf>fft<;y  iindor 
tlii«  Act  ('/). 


By  31  &  32  Vict.  c.  124,  s.  9,  it  is  provided,  "  that  in  any 
case  in  which  duty  payable  in  respect  of  any  legacy  or  residue 
under  the  Legacy  Duty  Acts  in  force,  or  in  respect  of  any 
succession  under  the  Succession  Duty  Act,  1853,  shall  be  in 
arrear,  the  person  by  whom  the  arrears  of  duty  may  be  payable 
shall  be  liable  to  pay  interest  thereon  [at  4/.  per  cent,  per 
annum  ;  and  such  interest  shall  be  recoverable  by  the  Commis- 
sioners of  Inland  Revenue  in  the  same  manner  as  the  arrears  of 
duty,  and  as  part  thereof]  (o)  ;  provided  that  the  acceptance  or 
recovery  by  the  said  commissioners  of  arrears  of  duty,  with 
interest  thereon  as  aforesaid,  shall  be  an  absolute  waiver  of  the 
penalties  (if  any)  which  may  have  been  incurred  under  the 
Legacy  or  Succession  Duty  Acts." 

The  stat.  44  Geo.  III.  c.  98,  after  reciting  that  the  several 
duties  therein  mentioned  are  become  very  numerous,  intricate 
and  complicated,  and  it  will  naturally  contribute  to  the  public 
benefit  to  consolidate  and  simplify  the  same,  enacts,  "  That  from 
and  after  the  10th  of  October,  1804,  all  and  singular  the  duties, 
&c.  (aforesaid)  shall  cease  and  determine,"  and  imposes  the 
several  duties  contained  in  the  schedule  in  lieu  thereof. 

Legacies  charged  upon  or  payable  out  of  the  produce  of  real 
estate  were  not  subject  to  the  payment  of  duty  until  the 
45  Geo.  III.  c.  28  :  By  that  statute  duties  are  imposed  "  Upon  all 
legacies  specific  or  pecuniary,  or  of  any  other  description,  whether 
the  same  be  charged  upon  or  payable  out  of  any  real  or  personal 
cHtato^  and  upon  all  residues  or  shares  of  personal  estate  left  by 
any  Will  or  testamentary  instrument,  or  divided  by  force  of  the 
Statute  of  Distributions,  or  the  custom  of  any  province  or  place, 
and  upon  moneys,  or  residues,  or  shares  of  moneys  arising  from 
the  Hah  of  real  estates,  by  any  "Will  or  testamentary  instrument 
directed  to  be  sold."  And  by  sect.  4  it  was  enacted,  "  That  every 
gift  by  any  Will  or  testamentary  instrument  of  any  person 
dying  after  the  passing  of  this  Act,  which,  by  virtue  of  any 


{())  Tho  words  in  brackets  wore 
rojjoulod  by  wcct.  4!)  of  the  Finance 
Act,  180(3.  By  sect.  18  of  tho  same 
Act,  Hiinplo  interest  at  the  rate  of 
3  per  ctmt.  i)or  annum,  without 
df'duction  for  incomo  tax,  is  now 
puyablo.  Thin  provision  as  to 
intoroHt  iH  inado  apj)licaWe  by 
hlllt-Hoct.  ('2)  to  :ill    (hiitli  diilics  ;is 


defined  by  sect.  13.  See  ante, 
p.  1 73o,  where  sect.  18  is  set  out  ver- 
hdtim,  and  p.  1744,  where  sect.  13  of 
the  Finance  Act  is  set  OTit. 

(/>)  See  also  stat.  8  &  9  Vict.  c.  76, 
s.  4,  post,  pp.  1796—1798. 

(q)  Sect.  4  was  repealed  by  Stat. 
Law  Rev.  Act,  1872.  The  definition 
was  extended  by  stat.  8  &  9  Vict. 
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such   Will   or   testamentary   instrument,  shall   have   effect   or  45  Geo.  III. 

be  satisfied  out  of  the  personal  estate  of  such  person  so  dying, 

or  out  of  any  personal   estate  which  such  person  shall  have 

power  to  dispose  of,  as  he   or  she  shall   think   fit,  or   which 

shall  have  been  charged  upon  or  made  payable   out  of    any 

real  estate  (r),  or  be  directed  to  be  satisfied  out  of  any  moneys 

to  arise  by  the  sale  of  any  real  estate  of  the  person  so  dying,  or 

which  such  person  may  have  the  power  to  dispose  of,  Avhether 

the  same  shall  be  given  by  way  of  annuity,  or  in  any  other 

form,  shall  be  deemed  and  taken  to  be  a  legacy  within  the  true 

intent  and  meaning  of  this  Act :  Provided  always,  that  nothing  Acts  shall  not 

herein  contained  shall  be  construed  to  extend  to  the  charging  pointments 

with  the  duties  bv  this  Act  ^ranted  any  specific  sum  or  sums  of  ^y  ^  ^^^  under 

•^  ^  -PI  1  settlements, 

money,   or  any  share  or   proportion  thereof  charged   by  any  &c. 

marriage  settlement  or  deed  or  deeds  upon  any  real  estate,  in 

any  case  in  which  any  such  specific  sum  or  sums,  or  share  or 

proportion  thereof,  shall  be  appointed  or  apportioned  by  any 

Will  or  testamentary  instrument  under  any  power  given  for 

that   purpose   by   any   such   marriage   settlement    or   deed   or 

deeds," 

Sect.  5.  "The  duties  hereby  granted  upon  legacies,  or  charged  Duties  on 

upon  or  made  payable  out  of  any  real   estate,  or  out  of  any  charged  on 

moneys  to  arise  by  the  sale  of  any  real  estate,  or  upon  residues,  ^^^i,^v*^*^% 

or  parts  or  shares  of  residues  of   any   such  moneys,  shall  be  by  the  trus- 

accounted  for,  answered,  and  paid  by  the  trustee  or  trustees  to  pp^j-sons  en^ 

whom  the  real  estate  shall  be  devised,  out  of  which  the  legacy  titled  to  such 

,  .  ,  ,  „  .   .  L      c   l^       estate,  and 

or  legacies,  or  share  or  shares,  oi  any  money  arising  out  oi  the  retained  as 
sale  or  mortgage,  or  other  disposition  of  such  real  estate,  shall  "'^•^^^-^^^ 
be  to  be  paid  or  satisfied ;  or  if  there  shall  be  no  trustees,  then  c.  52. 
by  the  person  or  persons  (-s')  entitled  to  such  real  estate,  subject 
to  any  such  legacy ;  or  by  the  person  or  persons  empowered  or 
required  to  pay  or  satisfy  any  such  legacy ;  and  the  said  duties 
shall  be  retained  (f)  by  the  person  paying  or  satisfying  any  such 

c.  76,  s.  4,  jjosf,  pp.  1796—1798.   But  and  1839. 

now  by  tlie   Customs   and  Inland  (,.)  <^ee     Att.-Gen.    v.     Pid-ard, 

Eevenue  Act,  1888  (51  &  52  Vict.  3   m.    &   W.    552,    x>ost,   p.    1837 ; 

c.  8),  s.  21  (2),  as  to  any  person  dying  Att.-Gin.     v.     Lord    Hertford,    14 

on  or  after  1st  July,  1888,  it  is  pro-  m.  &  ^.  284,  x>ost,  p.  1838. 

vided  tliat  legacies  ijayable  out  of  or 

1  1  1     a'a  J.1  Gsj  See  Att.-Gen,    v.    Jackson,    2 

charged  upon  real  estate,  or  the  pro-      r\        y  -<  - 

ceeds  thereof,  shall  not  be  charge-         "  *"'     '        ^  P  ^  '  PP*    '^      ,    >  f>  • 
able  with  Legacy  duty  but  with  {t)  See  Hides  v.  Freeman,  1  Brod. 

Succession  duty.     See^os^,  pp.  1816      &  Bing.  291,  post,  p.  1854. 
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45  Geo.  III.     legacy  or  share  of  money,  in  like  manner,  and  according  to  such 
"■  "^'  rules  and  regulations,  and  under  and  subject  to  such  penalties, 

as  far  as  the  same  can  be  made  api)licable,  as  are  contained  in 
an  Act  passed  in  the  thirty-sixth  year  of  the  reign  of  his  present 
Majesty,  intituled.  An  Act  for  repealing  certain  duties  on  legacies 
and  slmres  of  personal  estates,  and  for  granting  other  duties  thereon 
in  certain  cases. ''^ 

48  Geo.  III.        The  statute  48  Geo.  III.  c.  149,  repealing  the  duties  granted 
°*   *  ■  by  the  last  Act  (except  arrears,  which  are  to  be  recoverable  by 

the  same  ways  and  means,  &c.,  in  all  respects,  as  if  this  Act  had 
not  been  made),  enacts,  by  sect.  2,  "That  from  and  after  the 
10th  of  October,  1808,  there  shall  be  raised,  levied,  and  paid," 
the  several  duties  specified  in  the  schedule ;  in  which  schedule, 
part  3,  is  contained  the  following : — "  For  every  legacy,  &c., 
given  by  any  Will  or  testamentary  instrument  of  any  person 
who  died  before  or  upon  the  5th  of  April,  1805,  out  of  his  or 
her  personal  or  moveable  estate,  and  which  shall  be  paid, 
delivered,  retained,  satisfied,  or  discharged,  after  the  10th  of 
October,  1808,"  the  several  duties,  after  the  rates  therein 
specified.  And  "  for  every  legacy,  &c.,  &c.,  of  any  person  who 
shall  have  died  after  the  5th  of  April,  1805,  either  out  of  his  or 
her  personal  or  moveable  estate,  or  out  of  or  charged  upon  his 
or  her  real  or  heritable  estate,  or  out  of  any  moneys  to  arise  by 
the  sale,  mortgage  or  other  disposition  of  his  or  her  real  or 
heritable  estate,  or  any  part  thereof,  and  which  shall  be  paid, 
delivered,  retained,  satisfied,  or  discharged  after  the  lOth  day  of 
October,  1808,"  the  several  other  duties  thereafter  specified. 

This  statute  was  succeeded  by  the  Stamp  Act,  55  Geo.  III. 

c.  181,  which  repealed  the  last-mentioned  duties,  with  the  same 

exception  of  arrears,  and  imposed  the  new  duties  above  specified 

at  largo  {u). 

WJifit  triftM  A  fuller  and  more  explicit  definition  of  a  legacy  is  contained 

'^f^mi'Ai'         ^"  ^^^^'  ^'^^^^'  statute  of  8  &  9  Vict.  c.  76,  s.  4  {x),  by  which,  after 

legacies.  reciting  that  "under  or  by  virtue  of  the  said  several  recited 

Acts   (55  Geo.  III.  c.  184,  5  &  6  Yict.  c.  82,  8  &  9  Yict. 

0.   2),  certain  duties  have   been    granted   and   are   now   pay- 

al)l<'  in  Great  Britain  and  Ireland  respectively  upon  legacies, 

{ii)  Anlf,  p.  ITO.'J.  (^)  See  fost,  p.  1838, 
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and  doubts  have  been  entertained  whether  certain  gifts  by  Will  8  &  o  Vi' t. 

or  testamentary  instrument  are  legacies  liable  to  the  said  duties, 

and  it  is  expedient  to  remove  such  doubts,"  it  is  enacted,  *'  that 

from  and  after  the  passing  of  this  Act,  every  gift  {y)  by  any 

Will  or  testamentary  instrument  of  any  person,  which  by  virtue 

of  any  such  Will  or  testamentary  instrument  is  or  shall  be 

payable,  or  shall  have  effect  or  be  satisfied  out  of  the  personal  or 

moveable  estate  or  effects  of  such  person,  or  out  of  any  personal 

or  moveable  estate  or  effects  which  such  person  hath  had  or  shall 

have  had  power  to  dispose  of  (s),  or  which  gift  is  or  shall  be 

payable,  or  shall  have  effect  or  be  satisfied  out  of,  or  is  or  shall 

be  charged  or  rendered  a  burden  upon  the  real  or  heritable 

estate  of  such  person,  or  any  real  or  heritable  estate,  or  the  rents 

or  profits  thereof  (r/)  which  such  person  hath  had  or  shall  have  had 

any  right  or  power  to  charge,  burden  or  affect  with  the  payment 

of  money,  or  out  of  or  upon  any  moneys  to  arise  by  the  sale, 

burden,   mortgage,   or  other   disposition   of   any  such    real   or 

heritable  estate  or  any  part  thereof,  whether  such  gift  shall  be 

by  way  of  annuity  or  in  any  other  form,  and  also  every  gift 

which  shall  have  effect  as  a  donation   mortk   causa   shall   be 

deemed  a  legacy  within  the  true  intent  and  meaning  of  all  the 

several  Acts  granting  or  relating  to  duties  on  legacies  in  Great 

Britain  and  Ireland  respectively,  and  shall  be  subject  and  liable 

to  the  said  duties  accordingly  {b).     Provided  always,  that  no 

(?/)  The  fact  that  services  have  to  estate  or  the  pi'oceeds  thereof  shall 

be  rendered  in  return  does  not  pre-  not    be    chargeable   with    Legacy 

vent  the  sum  given  from  being  a  duty  but  with   Succession    duty : 

legacy  of  the  full  amount  specified  Ante,  p.  1764,  note  (c). 
and    liable   to   duty   on  that    full  (6)  It  will  be  seen  by  reference 

amount:  lie  ThorJey,  [1891]  2  Ch.  to  the  Finance  Act,  1894,  s.  2  (c), 

613.     A  clause  in  a  Will  declaring  and  s.  38  (2)  of  44  Vict.  c.  12  [ante, 

that  a  professional  trustee  shall  be  p.  1706),  that  the  accounts,  in  refer- 

entitled  to  charge  for  work  done  is  ence  to  which  the  duties  on  accounts 

in  effect  a  legacy  :  Re  White,  [1898]  are  imposed,  have  to  include  pro- 

2  Ch.  217.  perty    taken   as   a   donatio    mortis 

(z)   Lord  Adv.   v.  Boyie,   [1894]  causa :  the  result  is  that  there  are 

A.  C.  83,  and  Att.-Gen.  v.  Loyd,  payable  in  respect  of  such  property 

[1895]  1  Q.  B.  496.  both  Legacy  duty  and  Estate  duty. 

{a)  But  now  by  the  Customs  and  And  thus  property  the  subject  of  a 

lulandEevenue  Act,  1888  (51  &  52  donatio    mortis    causa,    which,     as 

Vict.  c.  8),  s.  21  (2),  as  to  any  per-  appears  in  an  earlier  portion  of  this 

son   dying   on   or   after    1st   July,  "Work,  partakes  partly  of  the  nature 

1888,  it  is  provided  that  legacies  of  a  legacy  and  partly  of  the  nature 

payable  out  of  or  charged  upon  real  of  a  gift  inter  vivos,  is  treated  for 
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S  i-  9  Vict. 
c.  76,  s.  4. 


Slim  of  money,  wliich  by  any  marriage  settlement  is  or  shall  be 
subjected  to  any  limited  power  of  appointment  to  or  for  the 
benefit  of  any  person  or  persons  therein  specially  named  or 
described  as  the  object  or  objects  of  such  power,  or  to  or  for  the 
benefit  of  the  issue  of  any  such  person  or  persons,  shall  be  liable 
to  the  said  duties  or  legacies  under  the  Will  in  which  such  sum 
is  or  shall  be  appointed  or  apportioned  in  exercise  of  such  limited 
power." 


16  &  17  Vict, 
c.  51  (Succes- 
sion Duty- 
Act). 


Interpreta- 
tion of  certain 
terms  in  this 
Act: 


SECTION  II. 

The  Succession  Duty  Act,  1853. 

By  stat.  16  &  17  Vict.  c.  51  (An  Act  for  granting  to  her 
Majesty  Duties  on  Succession  to  Property,  and  for  altering 
certain  Provisions  of  the  Acts  charging  Duties  on  Legacies  and 
Shares  of  Personal  Estates),  it  is  enacted,  by  sect.  1,  that  "in 
the  construction  and  for  the  purposes  of  this  Act, 

The  term  '  Peal  Property '  shall  include  all  freehold,  copy- 
hold, customary,  leasehold,  and  other  hereditaments,  and 
heritable  property,  whether  corporeal  or  incorporeal,  in 
Great  Britain  and  Ireland,  except  money  secured  on 
heritable  property  in  Scotland,  and  all  estates  in  any 
such  hereditaments : 
The  term  '  Personal  Property '  shall  not  include  leaseholds, 
but  shall  include  money  payable  under  any  engagement, 
and  money  secured  on  heritable  property  in  Scotland, 
and  all  other  property  not  comprised  in  the  preceding 
definition  of  real  property  {e) . 


tlio  inirposo  of  taxation  as  part  of 
tho  estate  of  the  testator  or  in- 
testate. Sect.  38  also  enlarges  the 
projicrty  so  to  bo  treated  by  in- 
cludiug  iu  the  account  of  tho 
deceased's  estate  certain  gifts  and 
successions  inter  vivos,  but  it  docs 
not,  nor  does  any  other  legislation 
render  such  gifts  and  successions 
Iiji])if,  to  Jjcgiicy  duty.  Tho  opera- 
tion of  sect.  38  has  been  somewhat 
extended  by  sect.  1 1  of  52  Vict.  c.  7, 
•which  amplifies  tho  definitions  in 
6ub-scct.   2  of  sect.  158,   und  ])vm\- 


tically  repeals  the  provisions  in 
sub -sect.  3  for  return  of  duty. 
These  sections  are  set  out  ante, 
pp.  1706, 1707. 

((')  Succession  duty  is  not  pay- 
able on  legacies  given  by  the  Will 
of  a  person  domiciled  in  a  foreign 
country  :  Wallace  v.  Ait. -Gen. , 
L.  E.  1  Ch.  1.  See  jwsf,  p.  1846 
et  seq. ;  but  property  to  which  there 
is  succession  under  an  English 
settlement  vested  in  British  trus- 
tees, whether  the  settlement  be 
mado    by   an   alien    or    a    British 
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The  term  '  Property '  alouc  sliall  include  real  property  and  16  &  17  Vict, 
personal  property : 

The  term  '  Succession  '  shall  denote  any  property  chargeable 
with  duty  under  this  Act  {d)  : 

The  term  '  Trustee '  shall  include  an  executor  and  adminis- 
trator, and  any  person  having  or  taking  on  himself  the 
administration  of  property  affected  by  any  express  or 
implied  trust : 

The  term  '  Person '  shall  include  a  body  corporate,  company, 
and  society : 

The  term  '  Legacy  Duty  Acts '  shall  denote  the  Acts  now 
in  force  for  charging  duties  on  legacies  and  shares  of  the 
personal  estates  of  deceased  persons." 


subject,  and  whether  the  settle- 
ment be  made  by  deed  or  Will,  and 
■wherever  the  property  is  locally 
situate,  is  liable  to  Succession 
duty:  Att.-Gen.  v.  Camphrll,  L.  E. 
5  n.  L.  524  ;  Lyall  v.  Lyall,  L.  E. 
loEq.  1 ;  Att.-Ocn.  v.  Jewish  Culoiii- 
zntiiiii  Association,  [1900]  2  Q.  B. 
556  ;  [1901]  1  Q.  B.  123.  See  also 
ante,  p.  1713,  and  jjos^,  p.  1852, 
•where  these  cases  are  considered. 
And  it  must  be  remembered  that 
although  according  to  the  decision 
in  Wallace  v.  AU.-Gen.,  vhi  supra, 
Succession  duty  is  not  payable  on 
legacies  given  by  the  Will  of  a 
person  domiciled  in  a  foreign 
country,  yet  where  a  testator  with 
a  foreign  domicil  by  his  Will 
directs  an  investment  in  England 
in  trust,  and  such  investment  is 
made.  Succession  duty  will  be  pay- 
able in  respect  of  the  succession 
under  the  trust:  Re  Badarfs  Trusts, 
L.  E.  10  Eq.  288  ;  Lyall  v.  Lyall, 
uhi  supra ;  but  unless  the  funds 
have  come  to  the  hands  of  the 
English  trustees  at  the  time  of  the 
death  of  the  jjerson  on  whose  death 
Succession  duty  is  claimed,  no  duty 
will  be  payable :  LyuJI  y.  Lyall, 
uhi  supra.  The  word  "  property  " 
includes  foreign  moveable  pro- 
perty,  as,  for  instance,   funds  or 

.5 


shares  of  a  foreign  government  or 
corpoi'ation  comprised  in  a  Britisih 
settlement,  vested  in  trustees,  sub- 
ject to  British  jurisdiction,  and 
recoverable  by  action  in  a  British 
Court ;  the  mere  fact  of  the  person 
beneficially  entitled  under  a  settle- 
ment being  a  foreigner  is  not 
sufficient  to  exempt  him  from 
Succession  duty :  Be  Ciyalci's  BettJe- 
meitt,  7  C.  D.  351.  A  covenant  to 
pay  money  upon  death,  accom- 
panied with  a  disposition  of  the 
fund  covenanted  to  be  paid,  is 
a  disposition  of  property  within 
sect.  2.  See  Att.-Gen.  v.  Montefiore, 
21  Q.  B.  D.  461  ;  Lord  Advocate  v. 
Boberts^  Trustees,  21  Sc.  Sess.  Cas. 
2nd  ser.  449;  Be  MicUethtoaite,  11 
Ex.  452.  And  compare  Be  Higgins, 
31  C.  D.  142. 

[d)  As  to  the  effect  of  sub- 
scct.  4  of  sect.  6  of  the  Customs 
and  Inland  Eevenue  Act,  1889 
(52  &  53  Vict.  c.  7),  incorporating 
into  sub-sect.  1  of  that  Act  the 
definition  of  the  term  "succession" 
contained  in  this  section,  see  the 
caseof  ^4^f.-6^e».y.  Aherdare,  [1892] 
2  Q.  B.  684,  post,  p.  1829,  note  [q). 
As  to  meaning  of  the  expression 
"settlement"  under  the  Finance 
Act,  1894,  see  anie,  p.  1718. 
z2 
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16  &  17  Vict. 
e.  61. 
TVTiat  dis- 
position and 
devolutions  of 
property  shall 
confer  suc- 


definitions  of 
the  terms 
"  successor," 
"  predeces- 
sor." 


Sect.  2.  "  Every  past  or  future  disposition  of  property,  by 
reason  (f)  whereof  any  person  has  or  shall  become  beneficially 
entitled  to  any  property  or  the  income  thereof  upon  the  death 
of  any  person  dying  after  the  time  appointed  for  the  commence- 
ment of  this  Act,  either  immediately  or  after  any  interval,  either 
certainly  or  contingently  (/),  and  either  originally  or  by  way 
of  substitutive  limitation  and  every  devolution  by  law  of  any 
beneficial  interest  in  property,  or  the  income  thereof,  upon  the 
death  of  any  person  dying  after  the  time  appointed  for  the 
commencement  of  this  Act,  to  any  other  person  in  possession  or 
expectancy,  shall  be  deemed  to  have  conferred  or  to  confer  on 
the  person  entitled  by  reason  of  any  such  disposition  or  devolu- 
tion a  '  Succession  '  {g)  ;  and  the  term  '  Successor '  shall  denote 
the  f)erson  so  entitled ;    and  the  term  '  Predecessor '  {h)   shall 


('-)  As  to  the  construction  of 
tliese  words,  see  Wilcox  v.  Smith, 
4  Drewr.  40. 

(/)  As  to  what  person  may  pro- 
perly be  said  to  be  contingently 
entitled  after  an  interval,  see  Att.- 
Gen.  V.  Qell,  3  Hurl.  &  C.  615. 

{(])  As  to  what  shall  constitute 
a  succession,  see  Att.-Gen.  v. 
Yiherton,  7  H.  «&;  N.  306;  Att.- 
Gen.  V.  Gardner,  1  Hurl.  &  C.  639  ; 
Ring  v.  Jarman,  L.  E.  14  Eq.  357  ; 
Att.-Gen.  V.  Robertson,  [1892]  2 
a  B.  694;  [1893]  1  Q.  B.  293; 
Att.-Gen.  V.  Earl  of  Selborne, 
[1902]  1  K.  B.  388.  A  conveyance 
or  assignment  by  way  of  hand  fide 
sale  does  not  create  a  succession 
within  the  meaning  of  this  Act : 
Fryer  y.  Morland,  3  C.  D.  675 ; 
Wvlverton  v.  Att.-Gen.,  [1898]  A.  C. 
535.  And  compare  I)e  Rechberg  v. 
Redon,  38  C.  D.  192. 

(/*)  As  to  what  constitutes  a  pre- 
decessor, 800  Re  JJe  Lancet/,  L.  E.  4 
Ex.  345;  Att.-Gen.  v.  Cecil,  L.  E. 
6  Ex.  263;  Att.-Gen.  v.  Litthdule, 
L.  H.  5  Ex.  275 ;  L.  E.  5  H.  L. 
290.  With  regard  to  real  property 
whc;ro  tlio  8Ucc(!Hsion  is  by  di.s- 
posjtion,  the  predecessor  is  the 
Hottlor;  and  where  by  devolution, 
the  i>rcdocoHsor  is  the  person  lust  in 
possession :    Lord  Saltoun  v.  Lord 


Adfocate,  3  Macq.  H.  of  L.  673. 
"VMiere  a  jiower  is  created  to  be 
exercised  over  an  estate,  the  donor 
of  the  power,  the  person  out  of 
whose  estate  a  benefit  or  succession 
is  to  be  derived,  is  within  sect.  2 
the  predecessor  of  the  person 
taking  such  benefit  or  succession  : 
Charlton  v.  Att.-Gen.,  4  A.  C.  427. 
See  also  Lord  Rraybrooke  v.  Att.- 
Gen.,  9  H.  L.  C.  150 ;  Att.-Gen.  v. 
Floyer,  ibid.  477  ;  Att.-Gen.  v. 
Smythe,  ibid.  497  ;  Wolverton  v. 
Att.-Gen.,  [1898]  A.  C.  535.  See 
also  Att.-Gen.  v.  Sibthorp,  3  H.  & 
N.  424.  And  cf.  sect.  22  (2)  (b)  of 
the  Finance  Act,  1894,  ante,  p.  1757. 
WTiere  a  power  of  jointuring  was 
given  by  a  private  Act  to  the  owner 
of  the  statutory  entail  for  the  time 
being,  it  was  held  that  with  respect 
to  each  jointure  the  predecessor  or 
person  from  whom  the  interest  of 
the  jointress  is  derived  is  her  own 
husband,  and  that  no  Succession 
duty  is  payable :  Re  Bolton  Estates 
Act,  1863,  [1904]  2  Ch.  286.  In 
the  case  of  an  appointment  by  a 
donee  of  a  general  power  which 
falls  within  sect.  2,  and  does  not 
fall  within  sect.  4,  the  appointees 
must  be  held  to  derive  their  in- 
terest from  the  donor  of  the  power 
as  predecessor  and  not  from  the 
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denote   settlor,   disponer,   testator,    obligor,   ancestor,  or   other  16  &  17  Vict. 
person  from  whom  the  interest  of  the  successor  is  or  shall  be 
derived  "  (/). 

Sect.    3.   "  Where   any   person   shall,  at   or   after   the 


time  Joint  tenants 

appointed  for  the  commencement  of  this  Act,  have  any  property  survivorship 
vested  in  them  iointly,  by  any  title  not  conferring-  on  them  *«  b'^  deemed 

i  J  T     J  J  fj  _  successors. 

a  succession,  any  beneficial  interest  in  such  property  accruing  to 

any  of  them  by  survivorship  shall  be  deemed  to  be  a  succession ; 

and  every  person  to  whom  any  such  interest  shall  accrue  shall 

be  deemed  to  be  the   successor ;  and  the  person  upon  whose 

death  such  accruer  shall  take  place  shall  be  deemed  to  be  the 


donee,  and  this,  wlietlier  the  power 
be  joint  or  sole  :  i?e  Barker,  7  H.  &, 
N.  109;  Charlton  v.  Ait.-Gen.,  4 
A.  C.  427;  Att.-Oen.  v.  Mitchell,  6 
Q.  B.  D.  54S.  It  has  been  perfectly 
well  settled  since  the  case  of  the 
Lord  Brayhroohe  v.  Att.-Oen.,  9 
H.  L.  C.  150,  that  where  there  is  a 
family  arrangement  for  a  resettle- 
ment of  an  estate,  by  which  the 
tenant  for  life  takes  back  his  life 
estate  and  the  powers  which  he 
had  before,  then  everything  else 
vmder  the  settlement  must  neces- 
sarily come  out  of  the  rest  of  the 
estate  which  belonged  to  the  tenant 
in  tail,  and  therefore  the  succession 
must  be  derived  from  the  tenant 
in  tail:  Att.-Geii.  v.  Dowlincj,  6 
Q.  B.  D.  179,  per  Lord  Selborne. 
It  is  diiSerent  if  the  power  of  ap- 
pointment in  respect  of  the  estate 
is  granted  for  value  given,  for  then 
the  donee  of  the  power  niay  be  the 
predecessor,  although  he  is  not  the 
owner  of  the  estate  :  Att.-Gen.  v. 
Baker,  4  H.  &  N.  19  ;  Re  Jenkinson, 
24  Beav.  64;  Att.-Gen.  v.  Doivling, 
6  Q.  B.  D.  177.  See  also  Att.- 
Gen.  V.  Yelverton,  7  H.  »&  N.  306 : 
but  a  tenant  for  life  will  not  be 
considered  the  predecessor  unless 
at  the  time  of  the  settlement  he 
had  or  claimed  to  have  an  interest 
in  the  estate  subject  to  the  power, 
or  was  a  creditor  on  the  estate : 
AU.-Oen.   v.  Flotjer,    9   H.    L.   C. 


477.  Marriage  is  not  a  disposition 
for  valuable  consideration  so  as  to 
make  the  donee  of  the  power  a 
purchaser  :  Be  Ramsaifs  Settlement, 
30  Beav.  75.  Further,  it  should  be 
noted  that  the  case  of  a  family 
settlement  is  not  within  the  first 
branch  of  sect.  4 ;  for  the  first 
branch  of  that  section  points  to  an 
absolute  power,  practically  equiva- 
lent to  property.  A  general  power 
in  a  family  settlement  which  cannot 
bo  exercised  without  the  concur- 
rence of  two  minds  is  not  equiva- 
lent to  a  joint  property  in  the 
two  donees :  jier  Lord  Selborne  in 
Charlton  v.  Att.-Gen.,  4  A.  C.  427. 
The  words  of  sect.  4  apply  to  the 
case  of  one  person  possessing  a 
general  power  to  dispose  of  property 
as  an  absolute  owner,  and  not  to  a 
power  given  in  a  family  settlement 
to  a  father  and  son,  where  one  is 
intended  to  be  a  check  ui^on  the 
other  in  the  exercise  of  the  jjower  : 
2^er  Lord  Cairns,  L.  C,  -ibid.  As  to 
voluntary  nomination  under  the 
Customs  Annuity  and  Benevolent 
Fund  in  rendering  the  fund  liable 
to  Succession  duty,  see  Att.-Gen.  v. 
Abdi/,  1  H.  &  C.  296 :  aliter  as  to  a 
nomination  to  secure  an  advance. 

(?')  The  general  plan  of  the  Act 
is  expounded  by  Lord  Justice 
Turner  in  Old  field  v.  Preston,  3 
De  G.  F.  &  J.  416.  See  also 
Fryer  y.  Morland,  3  C.  D.  675. 
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predecessor;  and  where  any  persons  after  the  time  appointed 
for  the  commencement  of  this  Act  shall  take  any  succession 
jointly,  they  shall  pay  the  duty,  if  any,  chargeable  thereon  by 
this  Act  in  proportion  to  their  respective  interests  in  the  succes- 
sion ;  and  any  beneficial  interest  in  such  succession  accruing 
to  any  of  them  by  survivorship  shall  be  deemed  to  be  a  new 
succession,  derived  from  the  predecessor  from  whom  the  joint 
title  shall  have  been  derived"  {h). 

Sect.  4.  "  Where  any  person  shall  have  a  general  power  of 
appointment  under  any  disposition  of  property  taking  efi'ect  (/) 
upon  the  death  of  any  person  dying  after  the  time  appointed 
for  the  commencement  of  this  Act,  over  property,  he  shall,  in 
the  event  of  his  making  any  appointment  thereunder,  be  deemed 
to  be  entitled,  at  the  time  of  his  exercising  such  power,  to  the 
property  or  interest  thereby  appointed  as  a  succession  derived 
from  the  donor  of  the  power  ;  and  where  any  person  shall  have 
a  limited  power  of  appointment,  under  a  disposition  taking 
effect,  upon  any  such  death,  over  property,  any  person  taking 
any  property  by  the  exercise  of  such  power  shall  be  deemed  to 
take  the  same  as  a  succession  derived  from  the  person  creating 
the  power  as  predecessor  "  {m). 


{k)  It  was  formerly  said  that  iu 
respect  of  property  wliicli  had. 
come  to  a  husband  and  ■wife  jointly 
there  could  be  no  succession  by 
survival  to  the  survivor,  because 
the  tenancy  was  by  entireties  ; 
whether  the  effect  of  the  Married 
"Women's  Property  Act,  18S2,  has 
been  to  alter  this,  has  not  been 
expressly  decided.  It  seems,  how- 
over,  to  bo  clear  that,  since  the 
Act,  a  gift  to  a  husband  and  wife 
jointly  will  produce  the  same  effect 
as  a  gift  to  two  persons  between 
whom  the  marriage  relation  does 
not  oxiht  :  Lush,  Husband  and 
Wife,  2nd  edit.  p.  132.  See  also 
Thurnlnjw.  Thoruley,  [1893]  2  Ch. 
220.  Ah  to  the  effect  generally  of 
the  Act  on  property  coming  to  a 
husband  and  wifn  jointly,  sec  Re 
Mnrrh,  27  C.  J).  IfiO;  /iV  Jup/i,  39 
C.  I).  H8  ;  Ilr  J),:rn,i,  42  C.  I).  30G  ; 
anlr,  pp.  801,  VjOf),  note  (?//);   and 


cf.  sect.  2  (1)  (b)  of  the  Finance 
Act,  1894,  ante,  pp.  1698,  1703. 

(0  The  words  "taking  effect" 
refer  to  the  "power,"  and  not  to 
the  "  disposition,"  and  therefore 
where  a  power  came  into  operation 
before  the  commencement  of  the 
Act,  it  was  held  that  sect.  4  did  not 
apply,  although  the  apiioiutment 
did  not  take  effect  till  after  the 
commencement  of  the  Act  :  He 
Lovelace,  4  De  G.  &  J.  340;  28 
L.  J.  Ch.  489;  Att.-Oen.  v.  Mitchell, 
6  Q.  B.  D.  548. 

[in)  This  section  does  not  restrict 
the  operation  of  tlie  duty  as  regards 
appointments  to  cases  where  the 
powers  are  created  by  Wills  taking 
effect,  or  by  settlements  made,  alter 
the  commencement  of  the  Act  : 
Re  Lovelace,  4  De  G.  &  J.  340. 
The  rule  settled  by  this  case, 
together  with  Re  Walloji's  Ce(se,  1 
Do   G.    J.    &   S.    G56,    is   that   (iu 
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Sect.  0.   "Where  any  property  shall,  at  or  after  the  time  16  iV  17  Vict, 
appointed  for  the  commencement  of  this  Act,  be  subject  to  any  ^  . . '    .       , 
charge,   estate  or  interest  determinable  by  the  death  of  any  determinable 
person,  or   at   any  period  ascertainable  only  by  reference  to  conff^r'suc- 
death,  the  increase  of  benefit  accruing-  to  any  person  or  persons  cessions, 
upon  the  extinction  or  determination  of  such  charge,  estate  or 
interest,  shall  be  deemed  to  be  a  succession  accruing  to  the 
person,  or  the  persons  if  more  than  one,  then  entitled  beneficially 
to  the  property  or  the  income  thereof,  according  to  his  or  their 
respective  estates  or  interests  therein,  or  beneficial  enjoyment 
thereof ;   and  the  person  or  persons  from  whom  such  successor 
or  successors  respectively  shall  have  derived  title  to  the  property 
so  charged  shall  be  deemed  to  be  the  predecessor  or  predecessors, 
as  the  case  may  be  "  (/?). 


cases  ■where  sect.  4  applies,)  wliere 
a  general  power  is  given  and 
exercised,  the  appointee  is  a 
jjerson  taking  in  succession  to  the 
appointor,  and  the  apjiointor  is  also 
a  successor  to  the  donor  of  the 
power :  Re  Cltapmaii's  Trusts,  2  H. 
&  M.  450,  ^er  Wood,  V.-C. ;  Att.- 
Oen.  V.  Uidon,  L.  E.  1  Ex.  224. 
But  contra,  if  sect.  2  and  not  sect.  4 
applies:  Re  Barker,  7  H.  &  N.  109, 
where  it  appears  to  have  been  held 
that  the  appointee  was  liable  as  on 
a  succession  deiived  from  the  donor 
of  the  power.  Where  A.,  having 
a  general  power  of  appointment, 
subject  to  a  life  interest  in  his 
sister  B.,  appointed  by  Will  to  C. 
for  life,  with  remainder  to  such 
persons  as  B.  should  appoint ;  and 
A.  died,  and  then  B.  died  in  C.'s  life- 
time, having  appointed  to  strangers; 
and  then  C.  died  ;  it  was  held  that 
B.'s  appointees  were  liable  to  10?. 
per  cent.  Legacy  duty,  but  that  the 
fund  was  not  liable  to  Succession 
duty  in  respect  of  the  succession  to 
A.,  by  reason  of  the  exemption 
in  the  14th  section,  having  regard 
to  the  principle  indicated  by  the 
16th  section:  Re  Ciuqiinans  Trusts, 
2  II.  &  M.  447.     As  to  what  is  a 


general  power  within  the  meaning 
of  this  section,  see  Charlton  v. 
Att.-Oen.,  ante,  p.  1800,  note  (h). 

{n)  Sect.  5  relates  to  property 
subject  to  some  charge,  estate  or 
interest,  determinable  on  death, 
and  enacts  in  substance  that  the 
increase  of  benefit  accruing  on  the 
determination  of  such  charge, 
estate  or  interest,  to  the  person 
beneficially  entitled  to  the  j^ro- 
perty  subject  thereto,  shall  be  a 
succession  —  that  is  to  say,  the 
section  provides  for  the  case  of  a 
person  having  property  relieved 
from  a  burden  by  the  death  of 
another.  It  does  not  therefore  apply 
in  a  case  where  property  is  limited 
to  pass  beneficially,  alternatively 
on  the  lapse  of  a  time  certain  or  on 
a  death,  whichever  shall  first  occur, 
so  as  to  entitle  the  jierson  to  whom 
the  property  passes,  in  the  event 
of  the  death  first  occurring,  to  pay 
duty  only  on  the  value  of  the 
estate  between  the  death  and  the 
end  of  the  time  limited,  as  being 
"the  increase  of  benefit"  accruing 
by  reason  of  the  death,  but  ho 
must  pay  duty  on  the  whole  value 
of  the  estate  accruing,  as  being  a 
succession  within  sect.  2:  Att,-Gen. 
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16  k  17  Vict.  Sect.  6.    "  Provided,  that   no  person   entitled,  at   the   time 

^''^^'  appointed  for  the  commencement  of  this  Act,  to  the  immediate 

beneficiaUy  reversion  in  any  real  property  expectant  upon  the  determination 

reii  property  of  any  lease  for  life  or  for  years  determinable  on  life,  shall  be 

subject  to  chargeable  with  duty  in  respect  of  such  determination,  in  the 

lea^ies  for  life,  ,      „  ,,  •         •      i  •     Ti?  i.*         m 

not  liable  to  event  of  the  same  occurring  m  his  iitetime. 

^uty.  ^eci.  7.  "  Where  any  disposition  of  property,  not  being  a  bond 

S-compIS  fide  sale,  and  not  conferring  an  interest  expectant  on  death  on 

by  'he  reser-  ^|^g  person  in  whose  favour  the  same  shall  be  made,  shall  be 

vation  of  a  ^  .  i        i    r 

benefit  to  the  accompanied  by  the  reservation  or  assurance  ot  or  contract  lor 
tJconfertuc-  any  benefit  to  the  grantor,  or  any  other  person,  for  any  term  of 
cessions.  life  or  for  any  period  ascertainable  only  by  reference  to  death, 

such  disposition  shall  be  deemed  to  confer  at  the  time  appointed 
for  the  determination  of  such  benefit  an  increase  of  beneficial 
interest  in  such  property,  as  a  succession  equal  in  annual  value 
to  the  yearly  amount  or  yearly  value  of  the  benefit  so  reserved, 
assured,  or  contracted  for,  on  the  person  in  whose  favour  such 
disposition  shall  be  made." 
Dispositions         Sect.  8.  "  Where  any  disposition  of  property  shall  be  made 
a^  periods        ^^  ^^^  effect  at  a  period  ascertainable  only  by  reference  to  the 
depending  on   jg^f  g  of  \\^q  death  of  any  person  dying  after  the  time  appointed 
made  for         for  the  commencement  of  this  Act,  such  disposition  shall  be 
to    nfer    *^'  ^^^^^med  to  confer  a  succession  on  the  person  in  whose  favour  the 
successions,      same  shall  be  made ;   and  where  any  disposition  of  property 
shall  purport  to  take  effect  presently  or  under  such  circumstances 
as  not  to  confer  a  succession,  but  by  the  effect  or  in  consequence 
of  any  engagement,  secret  trust,  or  arrangement  capable  of  being 
enforced  in  a  Court  of  Law  or  Equity,  the  beneficial  ownership 
of  such  property  shall  not  bond  fide  pass  according  to  such  dis- 
position, but  shall  in  fact  devolve  to  any  person  on  death,  or  at 
some  period  ascertainable  only  by  reference  to  death,  then  such 
last-mentioned  person  shall  be  deemed  to  acquire  the  property 
BO  passing  as  a  succession  derived  from  the  person  making  the 
disposition  as  the  predecessor ;  and  where  any  Court  of  com- 
petfnt  jurisdiction  shall  declare  any  disposition  to  have  been 
friiudulont   and  made  for   the   purpose   of  evading   the   duty 

V.  NinjcB,   8   U.   B.   D.   \2o.      Tho  "  an  interest  ceasing  on  the  death 

(lotorminution  of  a  (lower  or  jointure  of  tho  deceased,"  in  sect.  2  of  the 

bydoutli  will  coiifora  Huccession  on  Einancu  Act,    1894,   anU',  p.   1698. 

tho   person    entitled   to   tlie   estate  Sect.   2  (1)  (b)   of  that  Act  would 

rdir^vd  :    Jlurdiiiij   v.   Ifari/iiH/,   2  seem   to   have  been  adapted  from 

OifT.  697.     See  ub  to  tho  oxprostiiou  sect,  o  of  the  Succession  Duty  Act. 
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imposed  by  this  Act,  it  shall  be  lawful  for  such  Court  to  declare  16  &  17  Vict. 

a  succession  to  have  beeu  conferred  on  such  person  at  such  time 

and  to  such  an  extent  as  such  Court  shall  think  just ;  and  such 

last-mentioned  person  shall  be  deemed  to  have  taken  a  succession 

accordingly  derived  from  the  person  making  such  disposition  as 

predecessor." 

Sect.  9.  "  The  duties  hereinafter  imposed  shall  be  considered  Duties  to  be 

as  Stamp  duties,  and  shall  be  under  the  care  and  management  c^re  and 

of  the   Commissioners  of   Inland   Revenue,   hereinafter  called  management 

'  The  Commissioners,'  who,   by  themselves   and  their   officers,  missiouers  of 

shall  have  the  same  powers  and  authorities  for  the  collection,  I"'and 

1  f>  1  A  •       l^evenue. 

recovery  and  management  thereof,  as  are  by  an  Act  passed  m 

the  session  holden  in  the  twelfth  and  thirteenth  years  of  the 
reign  of  her  present  Majesty,  chapter  one,  or  by  any  other  Act 
or  Acts,  vested  in  them  for  the  collection,  recovery  and  manage- 
ment of  any  Stamp  duties ;  and  shall  provide  proper  stamps  for 
denoting  the  rate  per  centum  of  the  duties  payable  under  this 
Act ;  and  shall  have  all  other  powers  and  authorities  requisite 
for  carrying  this  Act  into  execution." 

Sect.  10.  "  There  shall  be  levied  and  paid  to  her  Majesty  in  Datieson 
respect  of  every  such  succession  as  aforesaid,  according  to  the 
value  thereof,  the  following  duties  (o)  (that  is  to  say,) 

Where  the  successor  shall  be  the  lineal  issue  or  lineal  ancestor 
of  the  predecessor,  a  duty  at  the  rate  of  1/.  2^c>'  centum 
upon  such  value  ( p)  : 

(o)  By  the  Customs  and  Inland  whereof  duty  is  payable  under  44 

Eevenue  Act,  1888  (51  &  52  Vict.  &  45   Vict.  c.   12.     In  resi^ect  of 

c.  8),  s.  21  (1),  it  is  provided  that  property    chargeable    with    Estate 

the    following    additional    duties,  duty  under  the  Finance  Act,  1894, 

besides  those    chargeable    by  this  the    additional    succession    duties 

section,  shall  be  charged  on  succes-  imposed  by  sect.  21  of  the  Act  of 

sions   on  deaths    occurring  on   or  1888    shall    not    be    levied.      See 

after  July    1st,   1888,    viz.,  where  sect.   1  of  the  Finance  Act,   1894, 

the    successor   shall  be  the  lineal  ante,  pp.  1698,  1762. 
issue  or  lineal  ancestor  of  the  pre-  (p)  By  sect.  41  of  44  Vict.  c.  12, 

decessor,  a  duty  at  the  rate  of  10s.  it  is  provided   that:    "In  respect 

per  cent,   upon  the   value  of  the  of  any  succession  to  jjroperty  ac- 

interest  of  the   successor  ;    in   all  cording  to  the  value  whereof  duty 

other    cases    a    duty    of     30s.    on  shall  have  been  paid   on  the  affi- 

that  interest ;    but  this  additional  davit  or  inventory  or  account  in 

duty  is  not  to  be  jiayable  on  lease-  conformity  with  this  Act,  the  duty 

holds  passing  by  Will  or  devolution  at  the  rate  of  1^.  per  cent,  imposed 

of  law,  or  on  property  included  in  by  the  Succession  Duty  Act,  1853, 

an  account  according  to  the  value  shall  not  be  payable."     The  ex- 


suecessions. 
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Wliere  the  successor  shall  be  a  brother  or  sister,  or  a 
descendant  of  a  brother  or  sister  of  the  predecessor,  a 
duty  at  the  rate  of  3/.  2)er  coition  upon  such  value  : 

Where  the  successor  shall  be  a  brother  or  sister  of  the  father 
or  mother,  or  a  descendant  of  a  brother  or  sister  of  the 
father  or  mother  of  the  predecessor,  a  duty  at  the  rate  of 
5/.  per  centum  upon  such  value  : 

Where  the  successor  shall  be  a  brother  or  sister  of  the  grand- 
father or  grandmother,  or  a  descendant  of  the  brother  or 
sister  of  the  grandfather  or  grandmother  of  the  pre- 
decessor, a  duty  at  the  rate  of  6/.  per  centum  upon  such 
value  : 

Where  the  successor  shall  be  in  any  other  degree  of  collateral 
consanguinity  to  the  predecessor  than  is  hereinbefore 
described,  or  shall  be  a  stranger  in  blood  to  him,  a  duty 
at  the  rate  of  10/.  per  centum  upon  such  value  "  {(j). 


emption  in  sect.  41  applies  not  only 
to  duties  payable  in  connection 
■witli  tlie  Will  or  intestacy  which, 
gives  rise  to  the  claim  for  Stamp 
duty,  but  to  duties  in  connection 
with  some  other  Will  or  intestacy 
or  some  prior  disposition  creating 
a  succession ;  that  is  to  say,  its 
application  is  not  limited  to  cases 
where  the  Succession  duty  which 
would  have  been  claimable  but  for 
the  section  and  the  duty  the  pay- 
ment of  which,  under  stat.  bb 
Geo.  III.  c.  184,  is  the  basis  of 
the  exemption,  are  payable  in 
respect  of  the  same  administration : 
Re  Iluyifarilis  Trusts,  22  C.  D.  545; 
and  cf.  Lord  KenJis  v.  Hodgson, 
[1895]  2  Ch.  458,  aide,  p.  1774,  as 
to  Legacy  duty,  and  where  the 
duty  claimed  was  not  under  the 
Hanio  Will  as  that  under  which 
tho  Alliduvit  duty  had  already  been 
paid.  Under  sect.  1  of  tho  Finance 
Act,  1801,  tho  duty  mentioned  in 
priru.  5  fif  tho  I'^irst  Schedule  to 
tliat  Act  shall  not  be  h^vied  in 
respect  of  property  chargcablo  •with 


Estate  duty,  that  is  to  say,  "The 
duty  at  the  rate  of  IZ.  per  cent., 
which  would,  by  virtue  of  the  Acts 
in  force  relating  to  Legacy  duty  or 
Succession  duty,  have  been  payable 
under  the  Will  or  intestacy  of  the 
deceased,  or  under  his  disposition, 
or  any  devolution  from  him,  under 
which  respectively  Estate  duty  has 
been  paid,  or  under  any  other  dis- 
position under  which  Estate  duty 
has  been  paid." 

(q)  Although  the  status  of  legiti- 
macy will  be  determined  according 
to  the  law  of  the  domicil  of  the 
parents :  Be  Ooodmmi's  Trusts,  17 
C.  D.  266 ;  Skottowe  v.  Young, 
L.  E.  11  Eq.  474;  yet  the  mere 
fact  that  illegitimate  children  ac- 
knowledged by  the  parent  may  by 
the  law  of  the  domicil  be  entitled 
to  take  his  property,  will  not  pre- 
vent them  being  treated  as  strangers 
in  blood  to  their  putative  father  for 
the  jjurposes  of  this  section,  unless 
the  law  of  domicil  also  legitimates 
them  :  Alkiiisoii  \.  Anderson,  21 
U.  D.  100. 


oil.  II.  §  11.]         ^'ticcesfiiou  Diitf/  Act. 
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Sect.  11.  "Where  any  person  chargeable  with  duty  under  iG&iTVict. 
this  Act  in  respect  of  any  succession,  or  chargeable  with  duty  pj.o^,jyjojj  a^g 
under  the  Legacy  Duty  Acts  in  respect  of  any  legacy  bequeathed  to  married 
to  him  or  her  by  a  testator  dying  after  the  time  appointed  for  chanr^e-lble 
the  commencement  of  this  Act,  or  in  respect  of  the  personal  ■"'!*  succes- 

1     ■  PI  •11111  ^^°°  '^^  legacy 

estate  of  any  person  dying  alter  the  same  period,  snail  nave  duties, 
been  married  to  any  wife  or  husband  of  nearer  consanguinity 
than  himself  or  herself  to  the  predecessor,  testator  or  deceased 
person,  then  the  person  taking  such  succession,  legacy  or  per- 
sonal estate,  shall  pay  in  respect  thereof  the  same  rate  of  duty 
only  as  such  his  or  her  wife  or  husband  would  have  been  charge- 
able with  if  she  or  he  had  taken  the  same." 

Sect.  12.  "  Where  any  person  shall  take  a  succession  under  a  what  duties 
disposition  made  by  himself,  then,  if  at  the  date  of  such  dis-  Payable  when 

1  .  .  .       the  successor 

position  he  shall  have  been  entitled  to  the  property  comprised  in  is  al.>o  the 
the  succession  expectantly  on  the  death  of  a.ny  person  dying  ^^^^ 
after  the  time  appointed  for  the  commencement  of  this  Act,  and 
such  person  shall  have  died  during  the  continuance  of  such 
disposition,  he  shall  be  chargeable  with  duty  on  his  succession, 
at  the  same  rate  as  he  would  have  been  chargeable  with  if 
no  such  disposition  had  been  made ;  but  a  successor  shall  not 
in  any  other  case  be  chargeable  with  duty  upon  a  succession 
taken  under  a  disposition  made  by  himself,  and  no  person 
shall  be  chargeable  with  duty  upon  the  extinction  or  deter- 
mination of  any  charge,  estate  or  interest  created  by  himself, 
unless  at  the  date  of  the  creation  thereof  he  shall  have  been 
entitled  to  the  property  subjected  thereto  expectantly  on  the 
death  of  some  person  dying  after  the  time  appointed  for  the 
commencement  of  this  Act  "  {r). 

Sect.  13.  "  Where  the  successor  shall  derive  his   succession  Provision  as 

from  more  predecessors  than  one,  and  the  proi^ortional  interest  *"  ^?'"* 

^  '  ...  .  predecessors. 

derived  from  each  of  them  shall  not  be  distinguishable,  it  sliall 
be  lawful  for  the  commissioners  to  agree  with  the  successor  as  to 
the  duty  payable ;  but  if  no  such  agreement  shall  be  made,  the 

(/•)  See  as  to  tlie  construction  of  with  this  section  the  provisions  of 

this  section,  Att.-Gen.  v.  iSibthorj^,  sects.  14  and  15  of  the  Finance  Act, 

'dJI.  &l!i.'k2i;  Att.-Gin.  V.  Braij-  1896,    which    hare    the    effect    of 

hrooke,  5  H.  &  N.  488  ;   t5.  C,  sab  exempting   from   Estate   duty   the 

7wm.  Lord  Braybrooke  v.  Att.-Gen.,  mere    enlargement    of    a    settlor's 

9    H.    L.    C.    450  ;    Att.--Gen.    v.  intei'est,   and  the  reverter  of  pro- 

Gardner,  1  H.  &  C.  639 ;  Att.-Gen.  perty  to    the    disponer,    ante,    pp. 

v.  (kcU,  L.  E.  5  Ex.  263.     And  cf.  1704,  1705. 


1808 


Of  the  Stamp  Datiea.       [Pt.  vi.  iJk.  i. 


16  &  17  Vict, 
c.  51. 


Duty  on 

transmitted 

successions. 


Duties  pay- 
able in  respect 
of  transferred 
interests. 


successor  shall  be  deemed  to  have  derived  his  succession  in  equal 
proportions  from  each  predecessor,  and  shall  be  chargeable  with 
duty  accordingly  "  (s). 

Sect.  14.  "  Where  the  interest  of  any  successor  in  any 
personal  property  shall,  before  he  shall  have  become  entitled 
thereto  in  possession,  have  passed  by  reason  of  death  to  any 
other  successor  or  successors,  then  one  duty  only  shall  be  paid  in 
respect  of  such  interest,  and  shall  be  due  from  the  successor  who 
shall  first  become  entitled  thereto  in  possession  ;  but  such  duty 
shall  be  at  the  highest  rate  which,  if  every  such  successor  had 
been  subject  to  duty,  would  have  been  payable  by  any  one  of 
them"(/). 

Sect.  15.  "  Where,  at  the  time  appointed  for  the  commence- 
ment of  this  Act,  any  reversionary  property  expectant  on  death 
shall  be  vested,  by  alienation  or  other  derivative  title,  in  any 
person  other  than  the  person  who  shall  have  been  originally 
entitled  thereto  under  any  such  disposition  or  devolution  as  is 
mentioned  in  the  second  section  of  this  Act,  then  the  j)erson  in 
whom  such  property  shall  be  so  vested  shall  be  chargeable  with 
duty  in  respect  thereof  as  a  succession  at  the  same  time  and  at 
the  same  rate  as  the  person  so  originally  entitled  would  have 
been  chargeable  with  if  no  such  alienation  had  been  made  or 
derivative  title  created  ;  and  where,  after  the  time  appointed  for 
the  commencement  of  this  Act,  any  succession  shall,  before  the 
successor  shall  have  become  entitled  thereto  or  to  the  income 
thereof  in  possession,  have  become  vested  by  alienation  or  by 
any  title  not  conferring  a  new  succession  in  any  other  person, 


(a)  As  to  the  construction  of  this 
tsection,  see  Att.-Gen.  v.  Baker,  4 
U.  &  N.  19. 

{t)  ISeo  He  Vhapiiiaiia  Trusts,  2 
II.  &  M.  447;  Att.-(U')t.  v.  Cleave, 
;jl  li.  T.  N.  8.  86.  Where  an  in- 
tc.TOMt  ill  personal  property  has  been 
transmitted  before  it  has  ripened 
into  enjoyment,  it  matters  not 
whether  the  person  originally  en- 
titled died  before  or  after  the  com- 
meii(;i;meiit  of  tho  Act,  only  one 
duty  JH  payable  on  any  succession 
to  Hucli  i)roperty,  whether  such 
duty  bo  Lfgucy  or  Succession  duly. 
If  the  duty  iu  Succession  iluty  and 


the  interest  has  passed  thi'ough 
more  than  one  successor,  then 
under  this  section  the  duty  payable 
shall  be  the  highest  that  would 
have  been  paid  by  any  of  such  suc- 
cessors. If  the  duty  be  Legacy 
duty,  then  under  sect.  18  no  Suc- 
cession duty  of  any  kind  is  payable ; 
Att.-Gen.  v.  Littledale,  L.  E.  5  Ex. 
275  ;  L.  E.  5  II.  L.  290.  See  also 
observations  of  Lord  Herschell  on 
tho  view  of  this  section  taken  by 
Jessel,  M.  E.,  in  Ite  Cooper  and 
Allen's  Contract,  4  C.  D.  802; 
IVolrr.Htony.  Att. -(!<».,  [1898]  A.  C. 
i)'6b,  5o2. 


Ch.  II.  §  II.]         Snccpssion  Duty  Act,  ^^^^ 

tlion  the  duty  payable  in  respect  thereof  shall  bo  paid  at  the  16  &  17  Vict, 
same  rate  and  time  as  the  same  would  have  been  payable  if  no  ' 
such  alienation  had  been  made  or  derivative  title  created  ;  and 
where  the  title  to  any  succession  shall  be  accelerated  by  the 
surrender  or  extinction  of  any  prior  interests,  then  the  duty 
thereon  shall  be  payable  at  the  same  time  and  in  the  same 
manner  as  such  duty  would  have  been  payable  if  no  such 
acceleration  had  taken  place"  (?/). 


(m)  As  to  the  construction  of  this 
section,  see  Att.-Gen.  v.  Garditer, 
1  Hurl.  &  C.  639;  Att.-Gen.  v. 
Jtnshfon,  2  Hurl.  &  0.812;  Att.- 
Gni.  V.  C<dl,  L.  E.  5  Ex.  263; 
Att.-Gen.  v.  Littledale,  L.  E.  5  Ex. 
275  ;  L.  E.  5  H.  L.  290.  See  as 
to  what  constitutes  "alienation" 
"within  this  section,  jjer  Lord 
Herschell  in  JVolvertonv.  Att.-Gen., 
[1898]  A.  C.  535,  554.  Where  a 
succession  is  alienated,  and  falls 
into  possession  after  the  death  of 
the  alienor,  duty  is  payable  under 
this  section  at  the  same  rate  as  if 
no  alienation  had  been  made,  and 
the  alienor  had  survived  the  falling 
into  possession:  SvL-Gen.  v.  Ldin 
lieversionarij  Interest  Society,  L.  E. 
8  Ex.  233;  Att.-Gen.  v.  Duye  of 
North umherland,  [1904]  1  K.  B. 
762.  In  the  latter  case  the  tenant 
for  life  of  real  estate  and  the  tenant 
in  tail  in  remainder  joined  in  the 
execution  of  a  disentailing  deed,  by 
which  the  property  stood  limited  to 
such  uses  as  they  should  by  deed 
jointly  appoint.  They  then  jointly 
appointed  and  conveyed  part  of  the 
land  to  a  purchaser,  who  devised  it 
to  his  wife,  who  devised  it  to  her 
daughter,  who  paid  Succession  duty 
on  her  mother's  death.  The  tenant 
for  life  subsequently  died,  and  it 
was  held  by  the  Court  of  Appeal 
(overruling  in  this  respect  Be  Cooper 
and  Allen's  Contract,  4  C.  D.  802) 
that  Succession  duty  was  payable 
in  respect  of  the  succession  of  the 


tenant  in  tail ,  notwithstanding  the 
alienation  of  the  succession  and  the 
disposition  of  the  property  by  the 
alienee.  Sums  advanced  to  children 
under  a  power  out  of  funds  settled 
by  marriage  settlement  on  the 
usual  trusts  are  liable  to  Succession 
duty  as  a  succession  the  title  to 
which  has  been  accelerated  within 
the  meaning  of  this  section :  Ex 
parte  Sitn-ell,  21  Q.  B.  D.  466.  But 
where  a  tenant  for  life  and  remain- 
derman join  in  disentailing  and 
resettling  a  property,  and  limiting 
an  annuity  immediately  to  the 
remainderman  during  the  joint 
lives  of  himself  and  the  tenant  for 
life,  that  is  not  an  acceleration  of 
interest  within  this  section  :  Inland 
Revenue  Commrs.  v.  Harrison,  L.  E. 
7  H.  L.  1.  So,  where  a  father 
made  a  settlement  on  the  marriage 
of  his  son,  and  conveyed  an  estate 
to  trustees  to  such  uses  as  the 
father  and  son  should  jointly  ap- 
point, and  in  default  of  and  until 
such  appointment  to  the  use  of  the 
father  for  life,  and  after  his  decease 
to  the  son  in  fee  simple  in  case  he 
should  survive  his  father,  but  if  he 
died  in  his  father's  lifetime  leaving 
a  son  who  should  attain  twenty-one, 
to  the  use  of  that  son,  and  if  there 
were  no  such  son  to  the  father  in 
fee  simj^le,  and  the  father  and  sou 
subsequently  jointly  appointed  the 
estate  to  the  son  in  fee  simple,  it 
was  held  by  the  Court  of  Appeal 
that  the  son  took  the  estate  by  a 
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Sect.  16.  ''Where  property  shall  become  subject  to  a  trust 
for  any  charitable  or  public  purposes,  under  any  past  or  future 
disposition,  which,  if  made  in  favour  of  an  individual,  would 
confer  on  him  a  succession,  there  shall  be  payable  in  respect  of 
such  property,  upon  its  becoming  subject  to  sucli  trusts,  a  duty 
at  the  rate  of  10/.  per  centum  upon  the  amount  or  principal 
value  of  such  property  ;  and  it  shall  be  lawful  for  the  trustee 
of  any  such  property  to  raise  the  amount  of  any  duty  due  in 
respect  thereof,  with  all  reasonable  expenses,  upon  the  security 
of  the  charity  property,  at  interest,  with  power  for  him  to 
give  effectual  discharges  for  the  money  so  raised  "  (.r). 

Sect.  17.  "  No  policy  of  insurance  on  the  life  of  any  person 
shall  create  the  relation  of  predecessor  and  successor  between 
the  insurers  and  the  assured,  or  between  the  insurers  and  any 
assignee  of  the  assured,  and  no  bond  or  contract  made  by  any 
person  bond  fide  for  valuable  consideration  in  money  or  money's 
worth,  for  the  payment  of  money  or  money's  worth  after  the 
death  of  any  other  person,  shall  create  the  relation  of  predecessor 
and  successor  between  the  person  making  such  bond  or  contract 
and  the  person  to  or  with  whom  the  same  shall  be  made ;  but 
any  disposition  or  devolution  of  the  moneys  payable  under  such 
policy,  bond,  or  contract,  if  otherwise  such  as  in  itself  to  create 
a  succession  within  the  provisions  of  this  Act,  shall  be  deemed 
to  confer  a  succession  "  {]/). 


new  title  under  the  appointment, 
and  not  by  a  succession  the  title  to 
which  had  been  accelerated  by  the 
surrender  or  extinction  of  any  prior 
interest  within  the  meaning  of 
sect.  15,  and  that  Succession  duty 
was  not  payable  :  Att.-Qm.  v.  FaitI 
of  Hrlhoriie,  [1902]  1  K.  B.  388. 
The  successor  from  whom  duty  is 
payable  is  the  person  who  on  the 
haj)pcning  of  the  death  eventually 
bocomes  beneficially  entitled  in 
posHCHsion  ;  that  which  was  con- 
ff-rrol  upon  aiij'  ])revious  successor 
was  only  an  expectant  interest,  not 
a  HUcccHsion.  The  interest  of  an 
executor,  not  being  beneficial,  is 
iu)t  a  HUCcosHion  within  sect.  2  or 
witliiii  Sf^rt.  l.'j;  lor  sect.  15  im- 
posoH  no    TU'W    (liify.    nnly  a  duty 


in  substitution  for  that  imposed  by 
sect.  2  :  Att.-Gen.  v.  LitthdaJe, 
L.  E.  5  Ex.  275 ;  L.  R.  5  II.  L. 
290. 

(;r)  Re  Parl-cr,  4  H.  &  N.  6G6 
{post,  p.  1845);  Att.-Gen.  Y.Monte- 
fiore,  21  Q.  B.  D.  461. 

{jj)  Notwithstanding  the  fact 
that  the  exceptioii  created  by  this 
section  is  limited  to  bonds  and 
contracts  made  by  any  jierson  bond 
fide  for  valuable  consideration  in 
money  or  money's  worth,  for  the 
payment  of  money  or  money's 
worth  after  the  death  of  any  other 
person,  a  contract  for  valuable  con- 
sideration to  pay  money  on  the 
death  of  the  contracting  party  is 
not  within  the  scope  of  the  Act, 
nor  does  such  a  contract  create  a 
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Sect.  18.  "  Wliore  the  whole  succession  or  successions  derived  IG  &  17  Vict, 
from  the  same  predecessor,  and  passing  upon  any  death  to  any  Exemptions, 
person  or  persons,  shall  not  amount  in  money  or  principal  value 
to  the  sum  of  100/.  [z],  no  duty  shall  be  payable  under  this  Act 
in  respect  thereof  or  of  any  portion  thereof  ;  and  no  duty  slinll 
be  payable  under  this  Act  upon  any  succession,  which,  as 
estimated  according  to  the  provisions  of  this  Act,  shall  be  of 
less  value  than  20/.  in  the  whole  {a),  or  upon  any  moneys  applied 
to  the  payment  of  the  duty  on  any  succession  according  to  any 
trust  for  that  purpose,  or  by  any  person  in  respect  of  a  suc- 
cession, who,  if  the  same  were  a  legacy  bequeathed  to  him  by 
the  predecessor,  would  be  exempted  [b)  from  the  payment  of  duty 
in  respect  thereof  under  the  Legacy  Duty  Acts  ;  and  no  person 
shall  be  charged  with  duty  iinder  this  Act  in  respect  of  any 


succession  or  make  the  vendor  and 
purchaser  thereunder  predecessor 
and  successor  within  the  meaning 
of  sect.  2  of  the  Act:  see  Fryer 
V.  Morland,  3  C.  D.  675.  The 
17th  section  therefore  was  un- 
necessary, and  must  be  treated  as 
inserted  in  the  Act  ex  cauteld.  In 
short,  the  Act  only  grants  a  duty 
on  successions  to  jaroperty  by 
persons  succeeding  to  estates  by 
gratuitous  title,  the  only  exception 
being  that  marriage  consideration 
is  treated  as  if  it  were  a  gratuitous 
title:  |je?' Jessel,  M.  E.,  ibid.  p.  681  : 
the  words  "  money  or  money's 
worth "  appearing  to  have  been 
selected  for  the  purpose  of  ex- 
cluding the  marriage  consideration. 
And  cf.  Wolvertvn  v.  Att.-Gen., 
[1898]  A.  C.  535,  as  to  the  meaning 
of  the  expression  "  a  contract  made 
for  valuable  consideration  in  money 
or  money's  worth."  Although  a 
piu'chaser  for  money  or  money's 
worth  of  a  reversion  is  not  within 
the  statute,  yet  if  the  purchase  is 
made  by  trustees  under  a  Will,  and 
paid  for  out  of  the  testator's  estate, 
the  beneficiaries  entitled  to  the 
purchased  estate  are  successors, 
liable  to  duty  when  the  reversion 


falls  into  i)ossession  :  Be  Reclthcrg 
V.  Beeton,  38  C.  D.  192.  See  also 
Ohi field  V.  Preston,  3  De  G.  F.  & 
J.  398,  in  which  case  it  was  held 
that  there  was  no  succession  as 
between  the  subscribers  to  a  ton- 
tine. Cf.  sect.  3  of  the  Finance 
Act,  1894,  ante,  p.  1713. 

{z)  Where  the  principal  value  of 
an  estate  does  not  exceed  lOO/.  the 
estate  is  exempted  from  Estate 
duty.  See  sect.  17  of  the  Finance 
Act,  1894,  ante,  p.  1750.  See  also 
as  to  Legacy  duty,  ante,  p.  1763, 
note  (6). 

(«)  By  sect.  10,  sub-sect.  2,  of  the 
Customs  and  Inland  Eevenue  Act, 
1889(52Vict.  c.7),itisprovidedthat, 
subject  to  the  relief  given  by  sect.  18, 
Succession  duty  shall  be  charged 
on  successions  under  20/.  in  value. 

{h)  The  exemptions  here  referred 
to  are  the  special  exemptions  given 
by  the  Legacy  Duty  Acts,  and  the 
section  does  not  extend  to  cases 
where  no  duty  was  imposed  by 
those  Acts  ;  in  effect  the  word 
"  exempted"  must  be  constriied  in 
its  legal  sense,  and  not  as  meaning 
"free  from'':  Att.-Gcn.  v.  Fltz- 
john,  2  H.  &  N.  465;  lie  Wallop's 
Trusts,  1  De  G.  J.  &  S.  656,  672. 
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16  &  17  Vict, 
c.  -51. 


Leasehold 
estates  not  to 
be  chargfd 
with  legacy 
duty  as  per- 
sonal estate. 


Duties  to  be 
paid  on  the 
.successor 
becoiniutiT 
entitled  in 
possession, 
but  in  the 
case  of  out- 
standing 
interests,  on 
the  deter- 
miuHtion 
tliereof. 


Tlif!  interest 
of  u  Huccessor 
in  r<-al  j)rij- 


interest  surrendered  by  him  or  extinguished  before  the  time 
appointed  for  the  commencement  of  this  Act :  and  no  person 
charged  with  the  duties  on  legacies  and  shares  of  personal 
estate  under  the  Legacy  Duty  Acts,  in  respect  of  any  pro- 
perty subject  to  such  duties,  shall  be  charged  also  with  the  duty 
granted  by  this  Act  in  respect  of  the  same  acquisition  of  the 
same  property"  (c). 

Sect.  19.  "No  legatee  or  other  person  shall,  after  the  time 
appointed  for  the  commencement  of  this  Act,  be  chargeable 
imder  the  Legacy  Acts  with  duty,  not  then  already  due,  in 
respect  of  any  leasehold  hereditaments  (c/)  of  any  testator  or 
deceased  person,  as  belonging  to  the  personal  estate  of  the 
testator  or  deceased." 

Sect.  20.  "  The  duty  imposed  by  this  Act  shall  be  paid  at  the 
time  when  the  successor  or  any  person  in  his  right  or  on  his 
behalf,  shall  become  entitled  in  possession  to  his  succession,  or  to 
the  receipt  of  the  income  and  profits  thereof  ;  except  that  if  there 
shall  be  any  prior  charge,  estate  or  interest  not  created  by  the 
successor  himself,  upon  or  in  the  succession,  by  reason  whereof 
the  successor  shall  not  be  presently  entitled  to  the  full  enjoy- 
ment or  value  thereof,  the  duty  in  respect  of  the  increased  value 
accruing  upon  the  determination  of  such  charge,  estate  or 
interest  shall,  if  not  previously  paid,  compounded  for  or  com- 
muted, be  paid  at  the  time  of  such  determination ;  and  except 
that  in  case  of  an  annuity  or  property  hereby  made  chargeable 
as  an  annuity,  the  duties  shall  be  paid  by  such  instalments  as 
are  hereinafter  directed  or  referred  to  ;  provided  that  no  duty 
shall  be  payable  upon  the  determination  of  any  lease  pur- 
porting at  the  date  thereof  to  be  a  lease  at  rack-rent,  in 
respect  of  the  increase  accruing  to  the  successor  upon  such 
determination  "  {e). 

Sect.  21.  "  The  interest  of  every  successor,  except  as  herein 
provided,  in  real  property,  shall  be  considered  to  be  of  the  value 


(c)  See  K'irl  I/nwr  y.  Earl  of 
Lirhjiihl,  L.  W.  2  Ch.  loo;  Att.- 
finu  V.  Litthdah,  L.  R.  5  Ex.  275  ; 
I-.  1!.  o  II.  Ti.  200;  Aff.-dn,.  y. 
Milrhill,  r,(i.  15.  D.  o4.S;  Wolveriou. 
V.  Aft. -(/<„.,  [1898]  A.  C.  535. 

('/)  Sf)f!  (lifiiiitimi  of  "  iciil  ])r<)- 
]KTty  "  ill  Hcct,  1.  iiiit,.  |).  17<»s. 


{(■)  If,  however,  the  prior  charge, 
estate  or  interest,  created  by  the 
successor  himself,  confers  a  new 
STiccession,  the  person  who  created 
the  charge  only  pays  the  duty 
upon  the  increased  value  of  his 
estate  when  the  charge,  estate  or 
interest  so  created  ceases  :  Be 
I'ri/fn,,,  7  TT.  iV:  N.  2Go,  287. 
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of  an  annuity  equal  to  the  annual  value  of  such  property  (/),  16  &  1 7  Vict. 

after  makino'  such  allowances  as  are  hereinafter  directed,  and       .. ' .    . 
o  '  perty  to  be 

payable  from  the  date  of  his  becoming  entitled  thereto  in  posses-  considered  as 
sion,  or  to  the  receipt  of  the  income  or  profits  thereof  during  the  ^^  ^"^^"^  J"- 
residue  of  his  life,  or  for  any  less  period  during  which  he  shall 
he  entitled  thereto ;  and  every  such  annuity,  for  the  purposes  of 
this  Act,  shall  be  valued  according  to  the  tables  in  the  schedule 
annexed  to  this  Act ;  and  the  duty  chargeable  thereon  shall  be 
paid  by  eight  equal  half-yearly  instalments,  the  first  of  such 
instalments  to  be  paid  at  the  expiration  of  twelve  months  next 
after  the  successor  shall  have  become  entitled  to  the  beneficial 
enjoyment  of  the  real  property  in  respect  whereof  the  same  shall 
be  payable,  and  the  seven  following  instalments  at  half-yearly 
intervals  of  six  months  each,  to  be  computed  from  the  day  on 
which  the  first  instalment  shall  have  become  due  [cj)  ;  provided 
that  if  the  successor  shall  die  before  all  such  instalments 
shall  have  become  due,  then  any  instalments  not  due  at  his 
decease  shall  cease  to  be  payable,  except  in  the  case  of  a 
successor  who  shall  have  been  competent  to  dispose  by  Will 
of  a  continuing  interest  in  such  property,  in  which  case  the 
instalments  unpaid  at  his  death  shall  be  a  continuing  charge 
on  such  interest,  in  exoneration  of  his  other  property,  and 
shall  be  payable  by  the  owner  for  the  time  being  of  such 
interest"  {li). 


(/)  As  to  the  meaning  of  tlie  annual  instalments,   with  interest 

■words  "  annual  value  of  such  pro-  at  4/.    per  cent,    on    the    amount 

perty,"     see     Att.-Gen.     v.     Lord  remaining  unpaid.      The    rate    of 

Sefton,  2  Hurl.   &  C.  362;    11  H.  interest  is   now   3   per   cent.;  see 

L.   C.   257.     Stock  produced  by  a  sect.  18  of  the  Finance  Act,  1896, 

sale  of  real  estate  under  the  Lon-  ante,  p.  1735. 

don  Dock  Act  (39  &  40  Geo.  III.  {h)  It  has  been  held  that    the 

c.  47),  subject  to  jointure,  is  real  word  "competent"  in  this  section 

estate :    Shard  v.   Shard,    14  Yes.  means  to  refer  to  the  successor's 

328.  interest  in  the  property,  and  not 

(g)  By  the  Customs  and  Inland  to    his    understanding  :    Att.-Gen. 

Eevenue  Act,  1888  (51  Yict.   c.  8),  v.    HaUeit,   2  H.   &  N.   368.     The 

s.  22,  the  successor  has  the  option  case  is  within  the   exception   en- 

of  paying  half  the  Succession  duty  grafted    on    the   proviso   notwith- 

by  four  equal  annual  instalments,  standing    the    successor     becomes 

commencing  at  the  end  of  a  year  competent  by  his  own    act    after 

after    entering    upon    enjoyment,  the  time    of    his    becoming    suc- 

and  the  other  half  either  upon  the  cesser.     The  power  of  a  tenant  in 

day  of  payment  of  the  last  of  such  tail    in    possession  to  enlarge  his 

instalments,    or    by    four    further  estate   so    that    he    shall    become 

W.E. VOL,  II.  6  A 
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16  &  17  Vict.       Sect.  22.  "In  estimating  the  annual  value  of  lands  used  for 
*'■  °^-  ao-ricultural  purposes,  houses,   buildings,    tithes,    teinds,  rent- 

^a'lIdngTands,  charges,  and  other  property  yielding   or  capable  of  yielding 
houses,  &c.      income  not  of  a  fluctuating  character,  an  allowance  shall  be 
made  of  all  necessary  outgoings  "  (i). 


Valiir  of  rodl 

KIKM'ir-viidnH 

for  SiicceitAiun 
duty. 


competent  to  dispose  by  Will  of  a 
continuing  interest  in  the  entailed 
property  is  incident  to  tlie  estate 
■which,  such  tenant  takes  under  the 
instrument  creating  the  entail; 
and,  if  he  exercises  the  power,  he 
must  be  treated,  for  the  purpose 
of  Succession  duty,  as  if  he  had 
succeeded  to  such  enlarged  estate. 
Thus  where  a  tenant  in  tail  exe- 
cuted a  disentailing  deed,  and  died 
before  any  instalment  of  duty 
under  the  Act  became  due,  and  his 
son  and  devisee  (who  biit  for  the 
deed  would  have  been  the  next 
tenant  in  tail)  succeeded  to  the 
property,  he  was  held  liable  to 
satisfy  the  duty  which  his  father 
ought  to  have  paid.  The  interest 
of  the  father  became  under  such 
circumstances,  according  to  the 
proviso  in  this  section,  a  "  con- 
tinuing interest,"  of  which  the 
father  was  *'  competent  to  dispose 
by  Will,"  and  the  duty  was  a 
"  continuing  charge  on  such  inter- 
est" :  Lord  Lilford  v.  Alt. -Gen., 
3  II.  &  C.  239 ;  2  H.  L.  C.  63.  Cf. 
expression  "  competent  to  dispose  " 
in  sect.  2  (1)  (a)  of  ihe  Finance  Act, 
1894,  ante,  pp.  1698  and  1702.  The 
Finance  Act,  1894,  s.  18,  which 
applies  to  persons  dying  after  the 
Ist  August,  1894,  enacts  as  fol- 
lows : — 

"(1.)  The  value  for  the  purpose 
of  Succession  duty  of  a  succession 
to  rcul  property  arising  on  the 
df'iith  of  a  deceased  person  shall, 
wIhto  the  Kiiccessor  is  competent 
to  di-pOKo  of  the  property,  bo  the 
liriiicipul    vsiliio   of    the    property. 


after  deducting  the  Estate  duty 
payable  in  respect  thereof  on  the 
said  death  and  the  expenses  if  any 
properly  incurred  of  raising  and 
paying  the  same;  and  the  duty 
shall  be  a  charge  on  the  property, 
and  shall  be  payable  by  the  same 
instalments  as  are  authorised  by 
this  Act  for  Estate  duty  on  real 
property,  with  interest  at  the  rate 
of  3  per  cent,  per  annum ;  and  the 
first  instalment  shall  be  payable 
and  the  interest  shall  begin  to  run 
at  the  expiration  of  twelve  months 
after  the  date  on  which  the  suc- 
cessor became  entitled  in  possession 
to  his  succession  or  to  the  receipt 
of  the  income  and  profit  thereof ; 
and  after  the  expiration  of  the  said 
twelve  months  the  provisions  with 
respect  to  discount  shall  not  apply. 

"  (2.)  The  principal  value  of  real 
property  for  the  purpose  of  Succes- 
sion duty  shall  be  ascertained  in 
the  same  manner  as  it  would  be 
ascertained  under  the  provisions  of 
this  Act  for  the  purpose  of  Estate 
duty ;  and  in  the  case  of  any  agri- 
cultural property  where  no  part  of 
the  principal  value  is  due  to  the 
expectation  of  an  increased  income 
from  such  property,  the  annual 
value  for  the  purpose  of  Succession 
duty  shall  be  arrived  at  in  the  same 
manner  as  under  the  provisions  of 
this  Part  of  this  Act  for  the  purpose 
of  Estate  duty." 

(/)  The  successor  is  not  entitled 
under  this  section  to  a  deduction 
for  income  tax  or  the  agent's  charge 
for  collecting  rents :  Ee  Elives, 
3  II.  &  N.  719;    nor  to  deduction 
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Sect.  23.  "  Where  timber,  trees,  or  wood,  not  being  coppice  or  16  &  17  Vict. 
underwood,  shall  be  comprised  in  any  succession,  the  successor  -^^t^^^^  ^^ 
shall  be  chargeable  with  duty  upon  his  interest  in  the  net  timber, 
moneys,  after  deducting  all  necessary  outgoings  for  the  year, 
which  shall  from  time  to  time  be  received  from  any  sales  of  such 
timber,  trees,  or  wood,  and  shall  account  for  and  pay  the  same 
yearly ;  provided  that  no  duty  shall  be  payable  on  the  net 
moneys  received  from  the  sale  of  timber,  trees,  or  wood  in  any 
one  year,  unless  such  net  moneys  shall  exceed  the  sum  of  10/. ; 
provided,  that  if  the  successor  shall  be  desirous  of  commuting 
the  duty,  and  shall  deliver  to  the  commissioners  an  estimate 
of  the  net  moneys  obtainable  by  him  from  the  sale  of  such 
timber,  trees,  and  wood  as  may,  in  a  prudent  coui'se  of  manoge- 
ment  of  the  property,  be  felled  by  such  successor  during  his 
life,  the  commissioners,  if  satisfied  with  such  estimate,  shall 
accept  the  same  and  assess  the  duty  accordingly." 

Sect.  24.  "  A  successor  shall  not  be  chargeable  with  duty  in  R"Ie  as  to 
respect  of  any  advowson  or  church  patronage  comprised  in  his 
succession,  unless  the  same,  or  some  right  of  presentation,  or 
some  other  interest  in  or  out  of  such  advowson,  or  church 
patronage,  shall  be  disposed  of  by  or  in  concert  with  him  for 
money  or  money's  worth,  in  which  case  he  shall  be  chargeable 
with  duty  upon  the  amount  or  value  of  the  money  or  money's 
worth  for  which  the  same,  or  any  such  presentation  or  interest, 
shall  be  so  disposed  of  at  the  time  of  such  disposal"  {k). 

Sect.  25.  "  Where  a  successor,  entitled  to  any  real  property,  Rule  as  to 
subject  to  any  lease  by  reason  whereof  he  shall  not  be  presently  j^fct^to  bene- ' 
entitled  to  the  full  enjoyment  thereof,  shall  not  have  paid  duty  ^cial  leases. 
in  respect  of  the  full  yearly  value  of  such  property,  he  shall  be 
chargeable  with  duty  upon  his  interest  in  any  fine  or  grassum 
or  other  consideration  which  may  be  received  during  his  life  for 
the  renewal  of  any  such  lease,  or  the  grant  of  any  reversionary 
lease  of  the  same  property." 

Sect.  26.  "  The  yearly  value  of  any  manor,  opened  mine,  or  Rule  as  to 
other  real  property  of  a  fluctuating  yearly  income  shall  either  mines  '^&c. 
be  calculated  upon  the  average  profits  or  income  derived  there- 
from, after  deducting  all  necessary  outgoings,  dming  such  a 
number  of  preceding  years  as  shall  be  agreed  upon  for  this 


for  reasonable  expenses  of  trustees      Ex.  288. 

acting     under     authority    of     the  (A-)  Cf.  sect.  15  (4)  of  the  Finance 

WiU :   Re   Earl   Cowletj,   L.    E.   1      Act,  1894. 

6  a2 
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16  &  17  Vict,   purpose  between  the  commissioners  and  the  successor,  before  the 
'^'^^'  first  payment  of  duty  on  the  succession  shall  have  become  due  ; 

or  if  no  such  period  shall  be  agreed  upon,  then  the  principal 
value  of  such  property  shall  be  ascertained,  and  the  annual  value 
thereof  shall  be  conl^idered  to  be  equal  to  interest  calculated  at 
the  rate  of  3/.  per  centum  per  annum  on  the  amount  of  such 
principal  value"  (/). 
Duty  payable       Sect.  27.  "Where  any  body  corporate,  company,  or  society 
tK>n°^!s°c^"      ^^^^  become  entitled,  as  successors,  to  any  real  property,  the 
taking  real       duty  in  respect  thereof  shall  be  assessed  upon  the  principal  value 
es  a  es.  ^^  ^uch.  property,  but  shall  be  payable  by  such  instalments,  at 

such  times,  and  in  such  manner  as  the  same  would  be  payable 
if  assessed  in  respect  of  property  devolving  on  a  successor  in  fee 
simple  ;  and  it  shall  be  lawful  for  such  body  corporate,  company, 
or  society,  or  any  trustee  thereof,  to  raise  the  amount  of  any 
duty  due  in  respect  of  their  succession  upon  the  security  thereof, 
at  interest,  with  power  for  them  to  give  effectual  discharges  for 
the  money  so  raised  "  (w), 
Allowance  for      gect.  28.     "  If  a  successor,  or  any  person  on  his  behalf,  upon 
paid 'by  sue-     becoming  entitled  to  any  copyhold  or  other  real  property,  shall 
cesser.  -j^g  subject  to  any  fines,  casualties  of  superiority,  compositions, 

reliefs,  or  charges  incident  to  the  tenure  thereof,  and  due  in 
respect  of  his  succession,  he  shall  be  entitled  to  have  a  deduction 
allowed  to  him  of  the  amount  of  such  fines,  casualties,  composi- 
tions, reliefs,  or  charges  from  the  assessable  value  of  his  interest 
in  such  copyhold  or  other  real  property." 
Rf-al  property  Scct.  29.  "  The  interest  of  any  successor  in  moneys  to  arise 
sold  to  be        from  the  sale  of   real  property  under  any  trust   for  the  sale 

cbargcd  as       thereof,  so  far  as  the  same  shall  not  be  chargeable  with  duty 
persoiialty.  _  .^  o  ./ 

under  the  Legacy  Duty  Acts  {n),  shall  be  deemed  to  be  personal 
property  chargeable  with  duty  under  this  Act ;  provided  that 
■where  such  moneys  shall  bo  subject  to  any  trust  for  the  re- 
investment thereof  in  the  purchase  of  other  real  property,  to 


(/)  Cf.  sect.  7  (5)  of  the  Finance  post,  p.  1838.     By  the  Customs  and 

Act,  1894,  as  to  estimating  "  prin-  Inland  Eevenue  Act,  1888  (51  &  52 

cipal  value"  for  the  purposes   of  Vict.    c.    8),    s.    21    (2),   as  to  any 

Estate  duty.  person  dying  on  or  alter  1st  July, 

/    .  CI       CI  7    ^,             ■.-         »,  1888,  it  is   provided   that  legacies 

[m)  Soo  HoJ. -On,.  V.  Law  Jlevrr-  \,          ,      .            ,           , 

,  .       .  r,    .  .     T    T^   „  T^  payable  out  oi    or  charged  upon 

ttonanj  Interest  Society,  Ij.  R.  8  Ex.  ,      ,   ,           ,,                  f  ,,          „ 

„,..,  real  estate,  or  the  proceeds  thereof, 

shall  not  be  chargeable  with  Legacy 

(h)  See  caiie,  pp.  17<;i,  ITOl,  and  duty,  but  with  Succession  duty. 
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which   the   successor   would   not   be   absolutely   entitled,   such  16  &  17  Vict. 

moneys  shall  be  deemed  to  be  real  property,  and  for  the  purpose 

of  this  Act  each  successor's  interest  therein  shall  be  considered 

to  be  of  the  value  of  an  annuity,  payable  during  his  life,  or  for  any 

less  period  during  which  he  shall  be  entitled,  equal  in  amount 

to  the  annual  produce  of  the  actual  trust  property  at  the  time 

of  his  becoming  entitled  in  possession,  whether  the  same  shall 

then  be  the  real  property  subject  to  the  trust  or  direction  for 

sale,  or  any  property  purchased  in  substitution  for  it,  or  any 

intermediate  investment  of  the  produce  of  the  sale  of  the  original 

property." 

Sect.  30.  *'  The  interest  of  any  successor  in  personal  property.  Personal  pro- 
subject  to  any  trust  for  the  investment  thereof  in  the  purchase  f^^g^tej  i^ 
of  real   property  to  which  the  successor  would  be   absolutely  real  property, 
entitled,  shall,  so  far  as  the  same  shall  not  be  chargeable  with  charged, 
duty  under   the  Legacy   Duty  Acts,  be  chargeable  with  duty 
under  this  Act  as  personal  property ;    and  personal  projoerty 
subject  to  any  trust  for  the  investment  thereof  in  the  purchase 
of  real  property  to  which  the  successor  would  not  be  absolutely 
entitled  shall,  so  far  as  the  same  shall  not  be  chargeable  with 
duty  under  the  Legacy  Duty  Acts,  be  chargeable  with  duty 
under  this  Act  as  real  property  :  and  for  the  purposes  of  this 
Act  each  successor's  interest  therein  shall  be  considered  to  be  of 
the  value  of  an  annuity,  payable  duriug  his  life,  or  for  any  less 
period  during  which  he  shall  be  entitled,  equal  in  amount  to  the 
annual  produce  of  the  actual  trust  property  at  the  time  of  his 
becoming  entitled  in  possession,  whether  the  same  shall  be  the 
real  property  directed   to   be  purchased,  or   any  intermediate 
investment  of  the  personal  property  directed  to  be  invested  in 
such  purchase  "  (0). 

Sect.  31.  "  Where  it  shall  be  required  to  calculate,  for  the  Annuities 

purposes  either  of  this  Act  or  of  the  Legacy  Duty  Acts,  the  ^'"gt^Jnd  tJi 

value  of  any  annuity,  or  of  any  interest  chargeable  with  duty  Legacy  Duty 

as  an  annuity,  such  value  shall,  after  the  time  appointed  for  valued  accord- 

the  commencement  of  this  Act,  be  calculated  according  to  the  ing  to  the 
,,..,  Ill  1  ^  •      k  1  •  tables  an- 

tables  m  the  schedule  annexed  to  this  Act,  and  not  accordmg  to  nexed  to  this 
the  tables  in  the  schedule  annexed  to  the  Act  of  the  Thirty- 


Act. 


(0)  In  Re  De  Lancey,  L.  E.  4  Ex.  actually  so  applied,  with  duty  under 

345  ;    5  Ex.  102,  it  was  held  that  the    Legacy   Duty  Acts,    and  not 

money  left  by  Will  to  be  applied  under  this  section,  however  it  may 

in  the   purchase  of  real   estate  is  devolve.     See  36  Geo.   III.  c.  52, 

chargeable,   so  long  as   it  is  not  s.  19,  ante,  p.  1778. 
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16  &  17  Vict. 
c.  51. 


Provisions  as 
to  the  assess- 
ment of  per- 
sonalty. 


Allowance  to 
donee  of 
general  power 
of  appoint- 
ment. 


What  allow- 
ance to  be 
made  for  in- 
cumbrances. 


sixth  year  of  the  Eeign  of  King  George  the  Third,  chapter 
fifty-two,  and  such  annuity  or  interest  shall  be  chargeable  with 
duty  accordingly." 

Sect.  32.  "  The  following  provisions  relating  to  the  assessment 
and  payment  of  duty  on  personal  estate,  and  the  exemption 
thereof  from  duty  in  certain  cases,  namely,  sects.  8,  10,  11,  12, 
14  and  23  of  the  said  Act  of  the  Thirty-sixth  year  of  the  Reign 
of  King  George  the  Third,  chapter  fifty-two,  shall  be  applicable 
to  the  personal  property  comprised  in  any  succession,  and  to  the 
assessment  and  payment  of  duty  thereon,  as  if  such  personal 
property  were  a  legacy  bequeathed  by  the  predecessor  to  the 
successor,  and  were  subject  to  the  said  provisions,  and  as  if  the 
tables  in  the  said  Act  referred  to  were  the  tables  in  the  schedules 
annexed  to  this  Act  "  {p). 

Sect.  33.  "  Where  the  donee  of  a  general  power  of  appoint- 
ment shall  become  chargeable  with  duty  in  respect  of  the 
property  appointed  by  him  under  such  power,  he  shall  be 
allowed  to  deduct  from  the  duty  so  payable  any  duty  he  may 
have  already  paid  in  respect  of  any  limited  interest  taken  by 
him  in  such  property  "  {q). 

Sect.  34.  *'  In  estimating  the  value  of  a  succession  no  allowance 
shall  be  made  in  respect  of  any  incumbrance  thereon  created  or 
incurred  by  the  successor,  not  made  in  execution  of  a  prior 
special  power  of  appointment,  but  an  allowance  shall  be  made 
in  respect  of  all  other  incumbrances,  and  also  in  respect  of  any 
moneys  which  the  successor  may  previously  to  his  possession 


(/))  WHere  a  person  absolutely 
entitled  to  a  reversionary  interest 
in  personalty  settled  the  same  on 
the  usual  trusts  of  a  marriage 
eettlcment,  and  on  the  reversion 
falling  in,  paid  the  whole  of  the 
Succession  duty  which  had  become 
payable  thereon  out  of  his  own 
moneys,  it  was  held,  having  regard 
to  this  section,  that  ho  was  entitled 
to  be  repaid  out  of  the  corpus  of 
the  fund,  and  to  have  the  trustees 
raise  the  necessary  amount;  Caddon 
V.  Ctnldun,  4  C.  D.  683.  "The 
32iid  section  says  this,  that  certain 
provihion.s  of  the  Legacy  Duty  Act, 
spcciliod  in  tho  section,  shall  apply 


'  to  the  personal  property  comprised 
in  any  succession  and  to  the  assess- 
ment and  payment  of  duty  thereon, 
as  if  such  personal  property  were  a 
legacy  bequeathed  by  the  predecessor 
to  the  successor,  and  were  subject  to 
the  said  provisions.'  That  is,  those 
sections  apply  when  they  have  any 
application " :  per  Jessel,  M.  E., 
Ait.-Gen.  v.  J^oyes,  8  Q.  B.  D.  125, 
138. 

(7)  Owners  in  fee  simple  are  not 
equivalent  to  donees  of  a  general 
jiower  of  appointment  within  the 
meaning  of  this  section  :  lie  Cooper 
and  AlloCs  Contract,  4  C.  D.  802, 
823. 
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have  laid  out  in  the  substantial  repairs  or  permanent  improve-  16  &  17  Vict. 

ment  of  real  property   corapriped  in  his  succession  ;   provided 

that   upon  any   successor   becoming-    entitled  to  real  property 

subject  to  any  prior  principal  charge,   an   allowance  shall  be 

made  to  him  in  respect  only  of  the  yearly  sums  payable  by  way 

of  interest  or  otherwise  on  such  charge  as  reducing  the  annual 

value  pro  tanto  of  such  real  property  "  (r). 

Sect.  35.  "  In  estimating  the  value  of  a  succession  no  allowance  No  allowance 
shall  be  made  in  respect  of  any  contingent  incumbrance  thereon.;  respp  ™of^  ^^ 
but  in  the  event  of  such  incumbrance  taking  effect  as  an  actual  contingeutin- 

..,,     ,    ,  cumbrances, 

burden  on  the  interest  of  the  successor,  he  shall  be  entitled  to  a  unless  they 
return  of  a  proportionate  amount  of  the  duty  so  paid  by  him  in  *^^®  ^^^°*- 
respect  of  the  amount  or  value  of  the  incumbrance  when  taking 
effect"  (.s). 

Sect.  31:).  *'  In  estimating  the  value  of  a  succession  no  allowance  The  duty  on 
shall  be  made  in  respect  of  any  contingency  upon  the  happening  te'^^alcuiated 
of  which  the  property  may  pass  to  some  other  person ;  but  in  without 

•  rG^^Srrd  to 

the  event  of  the  same  so  passing  the  successor  shall  be  entitled  contingencies. 
to  a  return  of  so  much  of  the  duty  paid  by  him  as  will  reduce 
the  same  to  the  amount  which  would  have  been  payable  by  him 
if  such  duty  had  been  assessed  in  respect  of  the  actual  duration 
or  extent  of  his  interest." 

Sect.  37.  "  Where  a  successor  shall  not  have    obtained  the  Provision  for 
whole  of  his  succession  at  the  time  of  the  duty  becoming  pay-  return  of 
able,  he  shall  be  chargeable  only  with  duty  on  the  value  of  the  ^^^7- 
property  or  benefit  from  time  to  time  obtained  by  him ;   and 
whenever  any  duty  shall  have  been  paid  on  account  of  any 
succession,  and  it  shall  afterwards  be  proved  to  the  satisfaction 
of  the  commissioners  that  such  duty,  not  being  due  from  the 
person  paying  the  same,  was  paid  by  mistake,  or  was  paid  in 
respect  of  property  which  the  successor  shall  have  been  unable 
to  recover,  or  from  or  of  which  he  shall  have  been  evicted  or 
deprived  by  any  superior  title,  or  that  for  any  other  reason  it 
ought  to  be  refunded,  the  commissioners  shall  thereupon  refund 
the  same  to  the  person  entitled  thereto." 

Sect.   38.    "  Where  any  successor  upon  taking  a  succession  Allowance  to 
shall   be   bound   to    relinquish    or  be    deprived   of    any    other  successor  in 
property,  the   commissioners  shall,  upon   the   computation   of  repnert  nf 

property. 

(r)  See  as  to  the  construction  of  (s)  As  to  incumbrances  conferring 

this  section,  Re  Pvyton,  7  H.  &  N.      a  new  succession,  see  ante,  sect.  15, 
265.  p.  1808. 
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commis- 
sioners to 
compound 
duties. 


Power  of  com- 
mL<Rioners  to 
re<-eive  duty 
in  advance. 


the  assessable  value  of  his  succession,  make  such  an  allow- 
ance to  him  as  may  be  just  in  respect  of  the  value  of  such 
property"  {t). 

Sect.  39.  "  Where,  in  the  opinion  of  the  commissioners,  any 
succession  shall  be  of  such  a  nature,  or  so  disposed  or  circum- 
stanced, that  the  vakie  thereof  shall  not  be  fairly  ascertainable 
under  any  of  the  preceding  directions,  or  where,  from  the  com- 
plication of  circumstances  affecting  the  value  of  a  succession,  or 
affecting  the  assessment  or  recovery  of  the  duty  thereon,  the 
commissioners  shall  think  it  expedient  to  exercise  this  present 
authority,  it  shall  be  lawful  for  them  to  compound  the  duty 
payable  on  the  succession  upon  such  terms  as  they  shall  think 
fit,  and  to  give  discharges  to  the  successor,  upon  payment  of 
duty  according  to  such  composition ;  and  it  shall  be  lawful  for 
them,  in  any  special  cases  in  which  they  may  think  it  expedient 
so  to  do,  to  enlarge  the  time  for  payment  of  any  duty  "  {u). 

Sect.  40.  "It  shall  be  lawful  for  the  commissioners  to 
receive  any  duty  tendered  to  them  in  advance,  and  to  allow 
discount  thereon  at  the  rate  of  4/.  ^;cr  centum  per  annum,  or  at 
such  other  rate  as  may  from  time  to  time  be  directed  by  the 


{t)  Under  this  section  it  -was  held 
that  if  a  tenant  for  life  and  his  son, 
the  fiist  tenant  in  tail  under  a  Will 
or  a  previous  settlement,  resettle 
the  estate,  and  by  such  resettlement 
an  annuity,  charged  upon  the  estate, 
is  given  to  the  son  during  his  father's 
life,  and  the  father  dies  and  the  son 
succeeds  to  the  estate  on  which  the 
annuity  is  charged,  there  must  be, 
in  calculating  the  Succession  duty 
under  this  section,  an  allowance 
made  to  the  son  in  respect  of  the 
amount  of  the  annuity :  Lord  Brcnj- 
broolce  v.  Att.-Gen.,  9  H.  L.  C. 
150  ;  Cornmra.  of  Inland  Revenue  v. 
Harrison ,  L.  R.  7  H.  L.  1.  See 
Le  Marcliant  v.  Cornmra.  of  Inland 
Revenue,  L.  R.  10  Ex.  292;  1  Ex.  D. 
185,  contra.  All. -den.  v.  Sihthorp, 
3  II.  &  N.  421.  The  section  applies 
to  thi)  roiiufiuishmont  of  a  benefit, 
not,  for  inbtance,  in  the  case  of  a 
purchaser  who  ha.s  purchased  the 


fee  from  tenant  for  life  and  re- 
mainderman, the  life  interest  which 
expires  on  the  death  of  the  tenant 
for  life,  and  therefore  cannot  be 
dealt  with,  but  some  existing  thing 
which  otherwise  the  successor  would 
be  entitled  to:  per  Jessel,  M.  E.,  in 
Re  Cooper  and  Allen,  4  C.  D.  802, 
822. 

Now  by  sect.  10  (1)  of  the  Customs 
and  Inland  Revenue  Act,  1889  (52 
&  53  Vict  c.  7),  it  is  provided  that 
the  allowance  under  this  sect.  38 
shall  only  be  made  in  respect  of 
propel  ty  which  the  successor  may 
have  acquired  by  a  title  not  con- 
ferring a  succession  on  him,  and 
which  passes  from  the  successor  to 
some  other  person. 

(m)  Cf.  powers  to  accept  com- 
position for  death  duties  under 
sect.  13  of  the  Finance  Act,  1894, 
ante,  p.  1744. 


Ch.  II.  §  II.]         Succession  Duty  Act.  1821 

commissioners  of  her  Majesty's  Treasury  ;  and  no  person  by  16  &  17  Vict. 

reason  of  his  having  made  any  payment  of  duty  in  advance, 

shall  be  prejudiced  in  his  right  to  have  any  repayment  of  duty 

made  to  him  to  which  he  may  become  entitled  under  any  of  the 

provisions  of  this  Act." 

Sect.  41.  "It  shall  be  lawful  for  the  commissioners,  in  their  Power  for 

discretion,  upon  application  made  by  any  person  who  shall  be  ^"on^g^to 

entitled  to  a   succession  in  expectancy,  to  commute  the  duty  commute 

,.,  t  ■,     •  1     0         ^  •        0  L    •      future  duties. 

presumptively  payable  m  respect  oi  such  succession  lor  a  certain 

sum  to  be  presently  paid,  and  for  assessing  the  amount  which 
shall  be  so  payable  they  shall  cause  a  present  value  to  be  set 
upon  such  presumptive  duty,  regard  being  had  to  the  contin- 
gencies affecting  the  liability  to  such  duty,  and  the  interest  of 
money  involved  in  such  calculation  being  reckoned  at  the  rate 
for  the  time  being  allowed  by  the  commissioners  in  respect  of 
duties  paid  in  advance  ;  and  upon  the  receipt  of  such  certain 
sum  they  shall  give  discharges  to  the  successor  accordingly"  (.r). 

Sect.  42.  "  The  duty  imposed  by  this  Act  shall  be  a  first  Duty  to  be  a 
charge  on  the  interest  of  the  successor,  and  of  all  persons  claim-  q^  property. 
ing  in  his  right,  in  all  the  real  property  in  respect  whereof  such 
duty  shall  be  assessed  {y)  ;  and  such  duty  shall  also  be  a  first 


{t)  By  sect.  11   of  the  Customs  a  certain  sum  to  be  presently  paid. 

and    Inland    Revenue    Act,    1880  For  assessing  the  amount  which 

(43  Vict.  c.  14),  it  is  provided  that :  shall   be  so  payable  the  commis- 

"  Where  any  Legacy  duty  or  Sue-  sioners  shall  cause  a  present  value 

cession  duty  shall  be  presumptively  to   be   set  upon    the    presumptive 

payable  in  respect  of  any  interest  duty,    regard    being    had    to    any 

in  expectancy  upon  the  determina-  contingencies  affecting  the  liability 

tion  of  a  life  or  other  temporary  to  such  duty,  and  the  interest  of 

interest  in  possession  in  a  legacy,  money  involved  in  the  calculation 

or  residue,  or  in  personal  property  being    reckoned    at    the    rate    for 

comprised  in  a  succession,  and  the  the    time    being    allowed    by    the 

duty   (if    any)  payable    upon  the  commissioners  in  respect  of  duties 

life    or    other    temporary  interest  paid  in  advance  under  the  Succession 

should  have   been  fully  paid  and  Duty  Act,  1853.   Upon  the  receipt  of 

satisfied,  it  shall  be  lawful  for  the  the  certain  sum  the  commissioners 

Commissioners  of  Inland  Eevenue,  shall  give  a  discharge  for  the  duty 

in  their  discretion,  upon  the  appli-  accordingly." 

cation  of  the  executor   or  trustee  As  to  commutation  of  Estate  duty 

or    other    person    who    would    be  on    interests    in     expectancy,    see 

accountable  for  the  duty  in  respect  Finance    Act,    1894,    s.    12,    ante, 

of  such  interest  in  expectancy  if  it  p.  1744. 

were  then  in  possession,  to  commute  (t/)  Cf.  sect.  9  (1)  of  the  Finance 

the  duty  presumptively  payable  for  Act,  1894,  ante,  p.  1732. 
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16  &  17  Vict, 
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charge  on  the  interest  of  the  successor  in  the  personal  property 
in  respect  whereof  the  same  shall  be  assessed,  while  the  same 
shall  remain  in  the  ownership  or  control  of  the  successor,  or  of 
any  trustee  for  him,  or  of  his  guardian  or  committee,  or  tutor 
or  curator,  or  of  the  hushand  of  any  wife  who  shall  be  the 
successor ;  and  the  said  duty  shall  be  a  debt  due  to  the  Crown 
from  the  successor,  having,  in  the  case  of  real  property  com- 
prised in  any  succession,  piiority  over  all  charges  and  interests 
created  by  him,  but  such  duty  shall  not  charge  or  affect  any 
other  real  property  of  the  successor  than  the  property  com- 
prised in  suL-h  succession :  provided  that  where  any  settled 
real  property  comprised  in  a  succession  shall  be  subject  to 
any  power  of  sale,  exchange,  or  partition,  exerciseable  with 
the  consent  of  the  successor,  or  by  the  successor  with  the 
consent  of  another  person,  he  shall  not  be  disqualified  by  the 
charge  of  duty  on  his  succession  from  effectually  authorizing 
by  his  consent  the  exercise  of  such  power,  or  exercising  any 
power  with  proper  consent,  as  the  case  may  be,  and  in  such 
case  the  duty  shall  be  charged  substitutively  upon  the  successor's 
interest  in  all  real  property  acquired  in  substitution  for  the  real 
property  before  comprised  in  the  succession,  and  in  the  mean- 
time upon  his  interest  also  in  all  moneys  arising  from  the 
exercise  of  any  such  power,  and  in  all  investments  of  such 
moneys  "  (c). 

Sect.  43.  "  The  commissioners  shall,  at  the  request  of  any 
successor,  or  any  person  claiming  in  his  right,  accept  or  cause  to 
of  properties,  be  made  so  many  separate  assessments  of  the  duty  payable  in 
respect  of  the  interest  of  the  successor  in  an}^  separate  properties, 
or  in  defined  portions  of  the  same  property,  as  shall  be  reason- 
ably required  ;  and  in  such  cases  the  respective  properties  shall 


Provision  for 
the  separate 
asseHsments 


(z)  The  operation  of  the  42nd 
Bection  of  the  Succession  Duty  Act 
on  an  exercise  of  a  power  of  sale 
is  to  shift  the  duty  to  the  purchase- 
money  or  its  investments  :  Duydale 
V.  MmdowH,  L.  R.  G  Ch.  501.  And 
the  operation  of  the  section  is  the 
KJimo  where  the  sale  is  under  the 
powers  confen'cd  by  the  2'2nd  sec- 
tion of  the  Settled  Estates  Act, 
1877,  or  tho  Settled  Land  Act, 
18K2  :  //'■  W'nrncr'H  Svtllnl  Jtaiutcs, 
17  C.   D.  711.     And  see  Wolsten- 


holme's  Conveyancing  and  Settled 
Land  Acts,  8rh  edit.  p.  339. 

Where  a  testator  had  entered 
into  a  covenant  to  pay  a  sum  of 
money  to  the  trustees  of  the  mar- 
riage settlement  free  from  all  de- 
ductions, the  trustees  of  the  settle- 
ment and  not  the  executors  are 
liable  for  Succession  duty  :  He 
Jlifjyins,  3  C.  D.  142. 

As  to  limitation  of  time  for 
recovering  Succession  duty,  see 
post,  p.  18G2. 
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be  chargeable  only  with  the  amount  of  duty  separately  assessed  16  &  17  Vict, 
in  respect  thereof :  and  it  shall  be  lawful  also  for  the  commis- 
sioners, by  their  certificates,  to  be  issued  in  such  form  as  they 
shall  think  fit,  from  time  to  time  to  declare  that  any  duties  already 
assessed,  whether  collectively  or  distributively,  in  respect  of  any 
succession,  shall  thenceforth  be  charged,  as  to  any  unpaid  instal- 
ments, according  to  any  further  distribution  thereof,  upon 
separate  parts  only  of  the  property  in  respect  of  which  such 
assessment  shall  have  been  made,  in  which  case  the  charge  of 
such  duties  shall  be  thenceforth  limited  according  to  such  further 
distribution." 

Sect.  44.  "  The  following  persons,  besides  the  successor,  shall  What  persons 

.  ,  ,      accountable 

be  personally  accountable  to  her  Majesty  for  the  duty  payable  for  duty  («). 
in  respect  of  any  succession,  but  to  the  extent  only  of  the 
property  or  funds  actually  received  or  disposed  of  by  them 
respectively  after  the  time  appointed  for  the  commencement  of 
this  Act;  that  is  to  say,  every  trustee,  guardian,  committee, 
tutor,  or  curator,  or  husband  in  whom  respectively  any  property, 
or  the  management  of  any  property,  subject  to  such  duty,  shall 
be  vested,  and  every  person  in  whom  the  same  shall  be  vested 
by  alienation  or  other  derivative  title  at  the  time  of  the  succes- 
sion becoming  an  interest  in  possession  {b)  ;  and  all  such  trustees, 
guardians,  committees,  tutors,  curators,  husbands,  and  persons 
shall  be  authorized  to  compound  or  pay  in  advance  or  commute 
any  duty,  and  retain  (r)  out  of  the  property  subject  to  any  such 
duty  the  amount  thereof,  or  to  raise  such  amount,  and  the 
expenses  incident  thereto,  at  interest  on  the  security  of  such  pro- 
perty, with  power  to  give  effectual  discharges  for  the  same,  and 
such  security  shall  have  priority  over  any  charge  or  incumbrance 
created  by  the  successor ;  and  in  the  event  of  the  non-payment 
of  such  duty  as  aforesaid  every  person  hereby  made  accountable 
shall  be  a  debtor  to  her  Majesty  in  the  amount  of  the  unpaid 
duty  for  which  he  shall  be  so  accountable  "  (c/). 

Sect.  45.  "  The  persons  hereby  made  accountable  for  the  pay-  Notice  of  suo- 

,p,,.  i_i>"  •  pi.1,  cession  to  be 

ment  oi  duty  m  respect  oi  any  succession,  or  some  oi  tnem,  given  to  the 

com  mis- 

(a)  See  2'>ost,  p.  1853  et  seq.  {d)  The  executor  paying  a  debt 

is  not    accountable   as    a    trustee 


(Z))  Cf .  the  language  of  sect.  8  (4) 
of  the  Finance  Act,  1894,  ante, 
p.  1727. 


within  the  meaning  of  this  section  : 
Be  Higgins,   31  C.  D.   142.     As  to 
the  liability  of  an  executor  paying 
(c)  Cf.    sect.  5    of  45  Geo.   III.       a  legacy  under  sect.  6  of  36  Geo.  III. 


c.  28,  ante,  p.  1795.  c.  52,  see  ante,  p.  1768. 
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sioners  and  a 
return  of  the 
property 
made. 


Penalty  on 
not  Kivinj^ 
noticcii  of  Muc- 


shall,  in  the  case  of  personal  property,  at  the  time  of  the  first 
payment,  delivery,  retainer,  satisfaction,  or  other  discharge  of 
the  same  or  any  part  thereof  to  or  for  the  successor  or  any 
person  in  his  right,  and  in  the  case  of  real  property  when  any 
duty  in  respect  thereof  shall  first  become  payable,  give  notice  to 
the  commissioners  or  to  their  officers  of  their  liability  to  such 
duty,  and  shall  at  the  same  time  deliver  to  the  commissioners 
or  to  their  officers  a  full  and  true  account  of  the  property  for  the 
duty  whereon  they  shall  respectively  be  accountable,  and  of  the 
value  thereof,  and  of  the  deductions  claimed  by  them,  together 
with  the  names  of  the  successor  and  predecessor,  and  their 
relation  to  each  other,  and  all  such  other  particulars  as  shall  be 
necessary  or  proper  for  enabling  the  commissioners  fully  and 
correctly  to  ascertain  the  duties  due ;  and  the  commissioners,  if 
satisfied  with  such  account  and  estimate  as  originally  delivered, 
or  with  any  amendments  that  may  be  made  therein  upon  their 
requisition,  may  assess  the  Succession  duty  on  the  footing  of 
such  account  and  estimate ;  but  it  shall  be  lawful  for  the  com- 
missioners, if  dissatisfied  with  such  account  and  estimate,  to 
cause  an  account  and  estimate  to  be  taken  by  any  person  or 
persons  to  be  appointed  by  themselves  for  that  purpose,  and  to 
assess  the  duty  on  the  footing  of  such  last-mentioned  account 
and  estimate,  subject  to  appeal,  as  hereinafter  provided  ;  and  if 
the  duty  so  assessed  shall  exceed  the  duty  assessable  according 
to  the  return  made  to  the  commissioners,  and  with  which  they 
shall  have  been  dissatisfied,  and  if  there  shall  be  no  appeal 
against  such  assessment,  then  it  shall  be  in  the  discretion  of  the 
commissioners,  having  regard  to  the  merits  of  each  case,  to 
charge  the  whole  or  any  part  of  the  expenses  incident  to  the 
taking  of  such  last- mentioned  account  and  estimate  on  the 
interest  of  the  successor,  in  respect  whereof  the  duty  shall  be 
due,  in  increase  of  such  duty,  and  to  recover  the  same  forthwith 
accordingly ;  and  if  there  shall  be  an  appeal  against  such  last- 
mentioned  assessment,  then  the  payment  of  such  expenses 
shall  be  in  the  discretion  of  the  Court  of  Appeal  hereinafter 
appointed"  (e). 

►Sect.  46.  "If  any  person  required  to  give  any  such  notice  or 
deliver  such  account  as  aforesaid  shall  wilfully  neglect  to  do  so 

(f)  By  52  &  53  Vict.  c.  7,  s.  10  (,3),  it  is  provided  that  if  the  commis- 
BioncTH  arc  diHsatisfiod  with  an  account  and  estimate  delivered  under  this 
Hoction  thoy  may,  subject  to  appeal,  assess  the  duty  or  proceed  as  this 
section  directs. 
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at  the  prescribed  period,  he  shall  be  liable  to  pay  to  her  Majesty  16  &  17  Vict 
a  sum  equal  to  10/.  ^jcr  centum  upouthe  amount  of  duty  payable    "    .'         , 
by  him,  or  in  the  case  of  a  succession  chargeable  with  a  higher  on  not  paying 
rate  of  duty  than  1/.  per  centum  upon  the  value  thereof,  upon  asc^tain*ed. 
such  less  sum  as  such  dvity,  if  assessable  at  the  rate  of  1/.  2^cr 
centum  upon  the  value  of  the  succession,  would  amount  to,  and 
a  like  penalty  for  every  month  after  the  first  month  during 
which  such  neglect  shall  continue  ;    and  if  any  person  liable 
imder  this  Act  to  pay  any  duty  shall,  after  such  duty  shall  have 
been  finally  ascertained,  wilfully  neglect  to  do  so  within  twenty- 
one  days,  he  shall  also  be  liable  to  pay  to  her  Majesty  a  sum 
equal  to  10/.  per  centum  upon  the  amount  of  duty  so  unjDaid,  or 
upon  such  less  sum  as  such  duty,  if  assessable  at  the  rate  of  11. 
per  centum  on  the  value  of  the  succession,  would  amount  to,  and 
a  like  penalty  for  every  month  after  the  first  month  during 
which  such  neglect  shall  continue." 

Sect.  49.  "  Every  person   who  under  the  provisions  of  this  Accounting 
Act   may  deliver   any  account    or    estimate    of    the   propertv  P^'^^y  to  verify 

•^     .  "^        ,  ^  _  r      tr       J    hi3  account  by 

comprised  in  any  succession  shall,  if  required  by  the  commis-  production  of 

sioners,  produce  before  them  such  books  and  documents  in  the  dociiments 

custody  or  control  of  such  person,  so  far  as  the  same  relate  to  ^^d  commis- 

such  account  or  estimate,  as  may  be  capable  of  affording  any  without  fee,' 

necessary   information   for  the   purpose   of    ascertaining-   such  i'^fP^^^t  and 

''  111  •  take  copies  oi 

property  and  the  duty  payable  thereon  :  and  the  commissioners  public  books. 
may,  without  payment  of  any  fee,  inspect  and  take  copies  of 
any  public  book ;  but  all  such  information  shall  be  deemed  to 
be  confidential,  and  the  commissioners  shall  not  disclose  the 
same,  or  the  contents  of  any  document  or  book,  to  any  person, 
otherwise  than  for  the  purposes  of  this  Act." 

Sect.  50.  "  It  shall  be  lawful  for  any  accountable  party  dis-  Power  for 
satisfied  with  the  assessment  of  the  commissioners,  upon  srivinsr,  accountable 

'      J-         o  D'    party  to 

within  twenty-one  days  after  the  date  of  such  assessment,  notice  appeal. 
in  writing  to  the  commissioners  of  his  intention  to  appeal 
against  such  assessment,  and  a  statement  of  the  grounds  of  such 
appeal,  such  statement  to  be  furnished  within  the  further  joeriod 
of  thirty  days,  to  appeal  by  petition  accordingly  to  her  Majesty's 
Court  of  Exchequer  in  England  (/),  Scotland,  or  Ireland, 
according  to  the  place  in  which  the  appellant  shall  be  resident; 


(/)  Now  to  the  King's  BencTi  Division  of  the  High  Court  of  Justice,  by 
virtue  of  the  Judicature  Act,  1873,  sect.  16,  and  the  Order  in  Council  of 
16th  December,  1880. 
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stamped 
receipt  to  be 
given. 


Protection  to 
bond  Jide 
purchasers. 


and  every  sucli  Court,  or  any  judge  thereof  sitting  in  chambers, 
shall  have  jurisdiction  to  hear  and  determine  the  matter  of  such 
appeal  and  the  costs  thereof,  with  power  to  direct,  for  the  pur- 
poses of  such  appeal,  any  inquiry,  valuation,  or  report  to  be 
made  by  any  officer  of  the  Court,  or  other  person,  as  such  Court 
or  judge  may  think  fit:  Provided,  that  where  the  sum  in  dispute 
in  respect  of  duty  on  such  assessment  does  not  exceed  50/.,  the 
accountable  party  may,  having  given  notice  of  appeal  and 
delivered  a  statement  of  the  grounds  thereof  as  hereinbefore 
directed,  appeal  to  the  judge  of  the  County  Court  in  England, 
the  Sheriff  Court  in  Scotland,  or  the  Assistant  Barrister's  Court 
in  Ireland,  for  the  district,  county,  or  division  in  which  the 
appellant  shall  be  resident,  or  the  property  be  situate ;  and  every 
such  judge  shall  have  jurisdiction  to  hear  and  determine  the 
matter  of  such  last-mentioned  appeal,  with  the  like  power  and 
authority  as  are  by  this  section  given  to  a  judge  of  her  Majesty's 
Court  of  Exchequer"  {g). 

Sect.  51.  "Whenever  any  payment  of  duty  shall  be  made 
under  this  Act,  the  same  shall  be  entered  in  a  book  to  be  kept 
by  the  commissioners  for  this  purpose,  and  the  receiver  general 
of  inland  revenue  or  other  proper  officer  appointed  by  the  com- 
missioners, shall  give  a  receipt  for  the  same  in  such  form  as 
they  shall  think  fit,  and  stamped  with  the  proper  stamp  for 
denoting  the  rate  of  duty,  and  the  commissioners  shall  from 
time  to  time  deliver  to  any  person  interested  in  any  property 
affected  by  such  duty,  on  applying  for  the  same  for  any  reason- 
able purpose  approved  by  the  commissioners,  a  certificate  in 
such  form  as  they  may  think  fit,  of  such  payment "  (/?). 

Sect.  52.  "  Every  receipt  and  certificate  purporting  to  be  in 
discharge  of  the  whole  duty  payable  for  the  time  being  in 
respect  of  any  succession  or  any  part  thereof  shall  exonerate  a 


(7)  A  right  of  appeal  was  given 
from  the  decision  of  the  Court  or 
judge  to  the  Exchequer  Chamber, 
and  then  to  the  Ilouac  of  Lords,  by 
etat.  28  &  29  Vict.  c.  104,  s.  59. 
Now  by  tho  Judicature  Act,  1873, 
B.  18,  Hub-8.  4,  tho  jurisdiction  of 
tho  Cf)urt  of  Exchequer  Chamber 
huH  been  transffirrcd  to  tho  Court 
of  Appeal.  By  Ord.  08,  r.  2, 
Ord.  08  aa  to  aiipoals  was,  bo  far  as 


applicable,  made  to  apply  to  all 
l^roceedings  on  the  revenue  side  of 
the  King's  Bench  Division.  Cf. 
sect.  10  of  the  Finance  Act,  1894, 
as  to  appeals  from  decisions  of  the 
Commissioners  with  respect  to 
Estate  duty. 

(/i)  See  Earl  Hoioe  v.  Earl  of 
Lich field,  L.  E.  1  Eq.  641  ;  L.  E. 
2  Ch.  155. 
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bona  fide  purchaser  for  valuable  consideration,  and  without  16  &  17  Vict, 
notice,  from  such  duty,  notwithstanding  any  suppression  or 
misstatement  in  the  account  upon  the  footing  whereof  the  same 
may  have  been  assessed,  or  any  insufficiency  of  such  assessment; 
and  no  hond  fide  purchaser  of  property  for  valuable  consideration 
under  a  title  not  appearing  to  confer  a  succession  shall  be  subject 
to  any  duty  with  which  such  property  may  be  chargeable  under 
the  provisions  of  this  Act,  by  reason  of  any  extrinsic  circum- 
stances of  which  he  shall  not  have  had  notice  at  the  time  of 
such  purchase." 

Sect.  5;5.  "  Whenever  any  suit  shall  be  pending  in  any  Court  Courts  in 
for  the  administration  of  any  property  chargeable  with  duty  ^^\j|*i^°gtra^ 
under  this  Act,  or  the  Legacy  Duty  Acts,   such   Court  shall  tion  of  pro- 
provide,  out  of  any  property  which  may  be  in  the  possession  or  pro>^de°for 

control  of  the  Court,  for  the  payment  of  duty  to  the  commis-  payment  of 

„  diity. 

sioners. 

Sect.  54.  "  This  Act  shall  be  taken  to  have  come  into  opera-  Commence- 
tion  on  the    19th   day   of   May,  1853,  and   shall  take   effect  ™^^*  °*  ^^*- 
accordingly." 

Sect.  55.  "  This  Act  may  be  cited  for  all  purposes  as  '  The  Short  title. 
Succession  Duty  Act,  1853.'  " 

By  stat.  28  &  29  Yiet.  c.  104,  sects.  47  and  48  of  the  16  &  17  Stat.  28  &  29 
Vict.  c.  51   (Succession  Duty  Act),  sects.  12,  13,  14,  and  15  of  g  55^  foj.    ' 
22  &  23  Vict.  c.  21,  and  the  first  section  of  the  stat.  24  &  25  Vict,  summary 

r.      .     .  1        TP  proceedings 

c.  92,  are  repealed,  and  by  sect.  o5  it  is  enacted,  "  If  any  person  for  account 
accountaVde  and  chargeable  with  duty  under  the  Succession  Duty  of  Succe™^on 
Act  or  the  Legacy  Duty  Acts  required  by  the  Commissioners  of  ami  Legacy- 
Inland  Revenue  to  deliver  an  account  under  those  Acts  or  any  of 
them  makes  default  in  doing  so,  the  commissioners  may  sue  out 
of  the  Court  of  Exchequer  a  writ  of  summons  commanding  hira 
to  deliver  an  account,  and  to  pay  the  duty  and  the  costs  of  the 
proceedings,  or  to  show  cause  to  the  contrary,  and  on  cause 
being  shown,  such  order  shall  be  made  as  seems  just." 

And  by  sect.  56,  "  where,  in  pursuance  of  the  Succession  Duty  Sect.  56. 
Act  or  the  Legacy  Duty  Acts,  the  Commissioners  of  Inland  pr^^dins 


]gS 


Revenue  make  an  assessment  of  duty,  and  the  duty  is  not  paid,  for  payment 
and  there  is  no  notice  of  appeal  against  the  assessment  under  or  Legacy 
sect.    50  of  the  Succession   Duty  Act  (/),  or  of  disputing  the  <i^ty  assessed. 
liability  to  assessment  (/.■),  the  commissioners  may  sue  out  of  the 

(«■)  Anfc,  p.  1825.  ment  is  disputed  the  practice  is  to 

[k)  Where  the  liability  to  assess-      try  the  question  on  an  information 
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Court  of  Exchequer  (/)  a  writ  of  summons  commanding  the 
person  liable  for  the  duty,  or  the  owner  of  any  property 
expressly  charged  therewith,  to  pay  the  duty  payable  by  him 
and  the  costs  of  the  proceedings,  or  to  show  cause  to  the  con- 
trary, and  on  cause  being  shown,  such  order  shall  be  made  as 
seems  just." 

By  sect.  58,  in  such  proceedings  the  Court  may  refer  the 
matter  to  the  proper  officer  for  his  report,  and  may  therefore 
order  a  special  case,  and  may  give  judgment  thereon  subject  to 
proceedings  in  error. 

By  sects.  59  and  60,  in  such  proceedings  by  writ  of  summons 
an  appeal  is  given  to  the  Exchequer  Chamber  {m),  and  thence 
to  the  House  of  Lords. 

By  stat.  52  &  53  Vict.  c.  7,  sect.  6,  it  is  enacted  that — 
(1.)  "  Where  the  value  of  any  succession  upon  the  death  of 
any  person  dying  on  or  after  June  1st,  1889,  charge- 
able with  duty  under  the  Succession  Duty  Act, 
1853  {n),  and  the  Customs  and  Inland  Revenue  Act, 
1888  (o),  exceeds  10,0*  iO/.,  and  where  the  value  of  any 
succession  to  real  property  under  the  Will  or  intestacy 
of  any  person  so  dying  chargeable  with  duty  under 
the  said  Act  does  not  exceed  10,000/.,  but  such  value 
together  with  the  value  of  any  other  benefit  taken  by 
the  successor  under  such  Will  or  intestacy  exceeds 
10,000/.,  a  separate  statement  of  the  value  of  the 
succession  shall  be  delivered  to  the  Commissioners  of 
Inland  Revenue  together  with  the  account  to  be 
delivered  under  sect.  45  (^;)  of  the  said  Act." 
(2.)  "  There  shall  be  charged  and  paid  on  every  statement  to 
be  delivered  in  conformity  with  this  section,  in  respect 


filed  by  the  Crown :  Ord.  68,  r.  1, 
of  the  R.  S.  C.  provides  that  subject 
to  the  provisions  of  this  Order, 
nothing  in  the  rules,  save  as  ex- 
pressly provided,  shall  affect  the 
procedure  or  practice  in  proceedings 
on  the  revenue  side  of  the  King's 
IJonch  T)iviHion.  As  to  the  practice 
witli  regard  to  the  information,  see 
notes  in  Annual  Practice,  1904, 
under  this  Order,  and  ante,  p.  1720, 
n.  («). 

(0  Now  the  King's  Bench  Divi- 


sion, by  virtue  of  the  Judicature 
Act,  1873,  s.  16  (4),  and  the  Order 
in  Council  of  16th  December,  1880. 

(?n)  Now  by  the  Judicature  Act, 
1873,  s.  18,  sub-s.  4,  the  jurisdic- 
tion of  the  Court  of  Exchequer 
Chamber  has  been  transferred  to 
the  Court  of  Appeal. 

{n)  16  &  17  Vict.  0.  51.  See 
AU.-Ovn,  V.  Aberdare,  [1892]  2 
Q.  B.  684. 

(o)  51  Vict.  c.  8. 

(p)  Seonntr,  p.  1823. 
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of  the  value  .of  the  succession,  a  duty  of  II.  for  every  62  &  53  Vict. 
full  sum  of  100/.  and  for  any  fraction  of  100/.  over  ^'    '  ^' 
any  multiple  of  100/.  of  such  value." 
(3.)  Exempts  leaseholds  included   in    an   account  delivered 
according   to   sect.    38   of  the   Customs   and   Inland 
Revenue  Act,  1881. 
(4.)   Makes  this  duty  additional  [q). 

(5.)  "  The   value   upon   which    the  duty    imposed    by  this 
section  in  respect  of  a  succession  to  real  property  is  to 
he  charged  and  assessed  shall  be  ascertained  in  accord- 
ance with  the  Succession  Duty  Act,  1853,  subject  to 
the  following  provisions : 
"  (a)  In  the  case  of  a  successor  who  is  entitled  to  the  real 
property  comprised  in  his  succession  for  an  estate  in  fee  simple 
or  in  fee  according  to  the  custom  of  any  manor  or  for  lives 
renewable  under  any  custom  or  under  any  lease  for  lives  or  for 
any  estate  in  tail  or  under  an  entail  under  which  he  can  acquire 
the  property  in  fee  simple  without  consent  of  any  person  or  is 
entitled  to  any  such  property  for  life  and  competent  to  dispose 
as  he  shall  think  fit  of  a  continuing  interest  therein,  the  value 
shall  be  the  principal  value  of  such  property  based  upon  the 
annual  value  estimated  after  making  such  allowances  (if  any) 
as  ought  to  be  made  under  the  said  Act.     The  duty  payable  in 
respect  of  such    principal  value  shall  not  in  any  case  exceed 
the   amount    which    would    be    chargeable    upon    an    annuity 
equal   to    such   annual  value    according   to   the  highest   value 
in  Table  III.  in  the  Schedule  of   the  Succession  Duty  Act, 
1853  ; 

"  (b)  In  the  case  of  an  increase  of  benefit  accruing  to  a 
successor  and  chargeable  to  Succession  duty  by  reference  to 
sects.  5,  20,  or  25,  of  the  Succession  Duty  Act,  1853  (r),  where 
the  value  of  the  succession  apart  from  the  increase  of  benefit 
shall  exceed  10,0(iO/.,  such  increase  of  benefit  shall  be  charge- 
able with  duty  under  this  section  whatever  may  be  the  value 
thereof ;  and  where  the  value  of  the  succession,  apart  from  the 
increase  of  benefit,  shall  not  exceed  10,0U0/.  the  value  of  such 
increase  of  benefit,  as  well  as  of  every  preceding  increase  of 


(5)  The  effect  of  this  sub-section  Succession   Duty  Act,    1853  [ante, 

is  to  incorporate  into   sub-sect.    1  p.  1799) :    Att.-Gin.    v.    AhenJure, 

the  definition  of  the  term  "  succes-  [1892]  2  Q.  B.  684. 
sion"  contained  in  sect.   1   of  the  (/■)  Ante,  pp.  1803,  1812,  1815. 

W.E. VOT,     II.  6  B 
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benefit,  sball  be  added  to  the  value  of  .the  succession  for  the 
purpose  of  the  said  duty." 

(6.)  The  duty  imposed  by  this  section  shall  in  the  case  of 

real   property  be  a  first   charge   thereon  or   on   the 

interest  of  the  successor  therein,  according  as  the  duty 

is  or  is  not  chargeable  on  the  principal  value  of  such 

property,  and  shall  be  paid  in  like  manner  as  if  the 

duty  were  a  part  of  the  Succession  duty  payable  under 

sect.  22  of  the  Customs  and  Inland  Ilevenue   Act, 

1888,  and  together  with  the  payments  in  respect  of 

that  duty. 

By  sect.  7,  the  additional  duty  is  not  to  be  payable  in  respect 

of  the  value  of  the  estate  and  effects  of  any  person  dying  on  or 

after  June  1,  1896. 

By  sect.  8,  double  duty  or  interest  is  payable  in  case  of 
default. 

By  sect.  9,  the  duties  are  to  be  Stamp  duties,  and  the  required 
statements  are  to  be  in  the  prescribed  form  (s). 

By  the  Finance  Act,  1894,  it  is  provided  that  the  temporary 
Estate  duties  imposed  hy  sects.  5  and  6  of  the  Customs  and 
Inland  Eevenue  Act,  1^89  (52  &  53  Viet.  c.  7),  shall  not  be 
levied  in  respect  of  property  chargeable  with  Estate  duty  under 
the  Act  of  1^94. 

Having  thus  collected  the  principal  statutory  provisions  now 
in  force  with  respect  to  duties  on  legacies  and  successions,  it 
remains  to  point  out,  more  fully,  the  construction  which  has 
been  put  on  these  Acts  by  the  Courts  of  Law  and  Equity  :  and 


(fl)  This  was  a  new  duty,  aud  an 
additional  duty  upon  large  estates 
whicli  pass  in  consequence  of  a 
death,  not  an  additional  property 
tax  on  large  benefits  which  are 
received  by  individuals  in  con- 
Bcqucnce  of  a  death.  The  inten- 
tion of  sect.  5  was  to  give  the  new 
duty  whenever  the  whole  estate 
of  a  testator  exceeded  10,000^. 
without  reference  to  the  amount 
taken  by  any  particular  bene- 
ficiaiy.  So  also  under  sect.  6,  the 
whole  fund  and  not  the  interest  in 
it  of  any  iiulividu.il  Rucoossor  is 
the    "  HuncoHHion,"    the    value    of 


which  is  referred  to  in  the  words, 
"  where  the  value  of  '  any  suc- 
cession'  exceeds  10,000?.;"  but 
"succession"  means  anyone  suc- 
cession, i.e.,  the  duty  was  made 
payable  where  the  value  of  the 
one  fund  which  passed  upon  the 
death  of  a  predecessor,  as  the 
result  of  one  disposition  or  devo- 
lution exceeded  10,000/.  It  does 
not  mean  that  duty  was  to  be 
payable  wherever  all  the  property 
whatsoever,  which  passed  upon  the 
death  of  the  predecessor,  was  moie 
than  10,000/.  See  Att.-Chn.  v. 
Alerdare,  [1892]  2  Q.  B.  684,  690. 
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for  this  purpose,  it  is  proposed  to  consider,  1st,  the  amount  of  52  &  53  Vict. 


duties  payable  ;  2nd]y,  on  what  subjects  the  duties  are  payable ; 
3rdly,  by  whom  the  duties  are  payable. 


7,  8.  6. 


SECTION  III. 

As  to  the  Amount  of  Duties  imyahJe  on  Legacies  and  Successions. 

It  was  formerly  often  material  to  ascertain  under  wliat  cir-  What  shall  be 
cumstances   a  legacy  might  be    said   to   be    "  ])aid,    delivered,  igracvimid. 
retained,  satisfied,  or  discharged,"  within  the  meaning  of  the 
statute. 

But  because  of  the  length  of  time  which  has  elapsed  since  the 
passing  of  55  Greo.  III.  c.  18-i,  a  mere  reference  to  the  cases 
which  have  been  decided  on  the  meaning  of  the  above  words  is 
considered  sufficient  (/).  And  further,  it  would  seem  that  cases 
which  formerly  escaped  duty  on  the  construction  put  on  the 
above  words  would  now  be  hit  by  the  Succession  Duty  Act,  and 
therefore  qudc/inque  rid  duty  would  be  paid. 

Formerly,  a  question,  with  respect  to  the  amount  of  the  duties  Amount  of 
payable,  arose  in  the  instance  of  legacies  given  to  a  husband  fi^cL^^oTa 
and  wife  for  life,  in  a  case  where  the  one  is  of   kin  to  the  legacy  to 
testator,  so  as  to  be  within  the  lower  scale  of  duties,  and  the  -^^jtY,^  where 
other  a  stranger  in  blood,  so  as  to  be  within  the  highest  ('i).  ^^%°^%^^,^ 

T  1  •  p     1       '^  •         T-w  A        •     •  child  of  the 

But  by  the  11th  section  of  the  buccession  Duty  Act  it  is  pro-  testator  and 
vided  in  the  case  of  legacies  given  to  any  married  person  by  gj^^^^^gr^  ^ 
testators  dying  after  May  19th,  1853,  as  well  as  in  case  of 
successions  under  that  Act,  that  duty  shall  be  paid  at  the  lower 
rate  if  the  husband  or  wife  of  such  person  would  have  been 
chargeable  on  a  lower  scale  had  the  legacy  been  given  to  him 
or  her  (cc) . 

It  may  be  remarked,  that  the  Acts  do  not  specify  any  time  In  what  cases 
at  which  the  executor  or  administrator  must  render  his  final  or  abiJJu  the* 
residuary  account  at  the  stamp  office ;  for  the  obvious  reason,  interest  as 
that  the  pnculiar  circumstances  of  the  property  of  the  deceased  priEcipal  of  a 
would,  in  many  cases,  preclude  the  possibility  of   complying  ^^S^'^Y- 

(t)  Att.-Gen.  v.  Manners,  1  Price,      N.  564. 

411;  Att.-Gen.  v.  Wood,  2  T.  &  J.  ,  ^  ^  ^      , 

o„,,      ij.jj        ..■,.  o  ivr     ■       1-  ("J  Att.-Oen.  \.  Bacchus,  \iVviC6, 

290;   HnlY.Athnnson,2M.ev\Y.'{o;  ^   ' 

r,       7  '/•   -4    1  Tvr^    s    n„    en         30;  Att.-Gen.  v.  Burnle,  3  1.  &  J. 

Cvombe  v.  Jrist,  1  My.   &  Lr.   69;  '  ' 

Att.-Gen.  v.  Hancock,  2  M.   &  W.       ^^^' 

563;  Att.-Gen.  v.  Loscomhe,  5  H.  &  {x)  See  ante,  p.  1807. 
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with  any  such  restriction  :  But  the  duty  must  be  paid  on  the 
accruing  profits  and  income  of  the  effects  of  the  deceased,  from 
the  time  of  his  death  to  that  of  delivering  the  account  and 
offering  to  pay  the  duty  at  the  stamp  office  (//).  In  Tlie  At f.- Gen. 
V.  Cdvendis/i  (z),  the  facts  were  as  follows:  Lord  F.  Cavendish 
died  in  October,  1803,  and  on  the  20th  of  July,  18<)8,  the 
defendant,  as  executor  and  residuary  legatee,  delivered  in  his 
residuary  account  of  the  testator's  personal  estate  intended  to 
be  retained  by  him,  and  offered  to  pay  the  duty  on  the  residuary 
estate,  exclusive  of  the  interest  which  had  accrued  since  the 
testator's  decease,  324/.  less  than  it  would  have  been  had  the 
duty  been  computed  on  the  interest  accrued  :  And  it  was  decided 
that  the  duty  was  payable  on  the  interest  accrued  from  th^ 
death  uj)  to  the  time  of  the  dehvering  of  the  account. 

So  in  Tliomas  v.  2£o)itgomery  (a),  it  was  held  that  when  a 
legacy  is  not  paid  at  the  time  appointed  by  the  testator,  legacy 
duty  is  payable,  not  merely  on  the  capital  sum  bequeathed,  but 
on  the  aggregate  amount  of  capital  and  interest,  which  is  ulti- 
mately received  by  the  legatee  [b). 

But  it  was  held  by  the  Court  of  Exchequer,  in  T/ie  Aff.-Gen. 
V.  Holhrook  {<■),  that  where  by  a  Will  a  specific  debt  is  forgiven, 
which  is  known  and  ascertained  at  the  time  of  the  testator's 
death,  legacy  duty  is  not  payable  upon  the  interest  accruing  in 
respect  of  such  debt,  between  the  time  of  such  death  and  the 
period  when  the  executors  close  theu'  accounts. 


SECTION  lY. 

Upon  icliat  Subjects  tlie  Duties  are  Payable. 

What  are  to         It  has  appeared  that  legacies  of  every  description,  given  by 
l.ere>ratdedas  ^w\   or    other   testamentary   instrument  id),    payable    out    of 

lesracies  pay-  ^  _  "^       _  \     n     r    j 

able  out  of       personal  estate,  including  donations  mortis  caum  {e),  and  whether 
peraona  y.       giy^.^  \jy  ^vay  of  annuity  or  otherwise  (/),  and  also  legacies 

given   subject   to   contingencies  (r/),   are    liable    to   the   duties 

imposed  by  the  statute  66  Geo.  HI.  c.  184. 

(y)  1  Ptop.  Leg.  787,  3rd  edit.  (c)  3  Younge  &  Jerv.  114. 

(z)  Wiglitw.  82.  ,^)  ^^f         1-P^3 

(«)  3  Euss.  Chanc.  Cas.  582.  (  \  a   t  l"l    r9- 

(i)  See    also    accord.       Bate    v.  ^  '  '  "^ '       '   ' 

Paijne,  13  Q.  B.  900,  as  to  profits  (/)  ^'"^''^  PP"  ^"^'  l"''"- 

accruing  on  leaseholds.  (j^)  Ante,  p.  1777. 
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As  to  leaseholds,  the  Succession  Duty  Act  (sect.  19)  provides  Leiseholds. 
that  after  May  19th,  1853,  they  shall  not  he  chargeable  with 
legacy  duty,  hut  (sect.  1)   shall  he  included  in  the  term  "real 
property,"  and,  as  such,  he  liable  to  Succession  duty  {h). 

There  has  already  been  occasion  to  consider  generally  what 
instruments  are  to  he  regarded  as  testamentary  (/).  But  it 
may  be  proper  to  inquire  more  particularly  into  the  question 
with  reference  to  Legacy  duty. 

In  The  Att.-Gen.  v.  Jones  (/•),  a  man  conveyed  by  deed,  far  a  What  is  a 
nominal  consideration,  his  leasehold  and  personal  property  to  instrliment : 
trustees,  for  the  use  of  himself  for  life,  and  several  persons 
therein  named  at  his  death,  with  a  power  reserved  of  revocation 
or  alteration  of  the  trusts :  He  never  parted  with  the  deed,  or 
with  any  part  of  the  property  during  his  life ;  and  he  confirmed 
in  most  respects  such  disposition  of  it  by  Will  at  his  death : 
And  it  was  held  by  the  Court  of  Exchequer  (Wood,  B.,  dis- 
sentienie),  that  the  two  instruments  should  be  considered  as  to 
be  taken  and  construed  together  as  testamentary  instruments, 
and  that  the  property  passing  under  them  should  pass  as  legacies, 
and  be  subject  to  duty. 

This  decision  was  questioned  in  subsequent  cases,  but  the 
question  of  its  propriety  has  ceased  to  be  of  any  practical  im- 
portance since  cases  of  this  kind,  which  occur  after  May  19th, 
1853,  will  fall  within  the  operation  of  sect.  8  of  the  Succession 
Duty  Act  (/). 

In  Woodbridge  v.  Spooner  (in),  where  the  deceased,  in  her 
lifetime,  gave  to  the  plaintiff  a  promissory  note  to  pay  him  or 
order  "  on  demand  the  sum  of  100/.  for  value  received  and  his 
kindness  to  me,"  with  a  verbal  engagement  on  the  part  of  the 
plaintiff,  that  the  note  should  not  be  demanded  until  after  her 
death,  it  was  holden  by  the  Court  of  King's  Bench,  that  parol 
evidence  could  not  be  received  to  show  that  it  was  not  given  for 
a  valuable  consideration :  and  that  such  a  note  did  not  operate 
by  way  of  testamentary  disposition :  nor  was  it  void  on  the 
ground  that  it  was  a  fraud  on  the  Legacy  duty,  that  duty  never 
having  attached  upon  it,  and  there  being  nothing  to  show  that 
the  amount  passed  by  way  of  a  donatio  mortis  causa  {n). 

(7i)  Ante,  p.  1812.  {k)  3  Price.  368. 

(/)  See  ante,  p.    81   et   scq.      See  (/)  Ante,  p.  1804. 

BlsoGaskellv.G<isl-eJl,2Y.&J.oQ2.  (m)  1   Chitt.  Eep.  661;  S.    C,  3 

and  the  remarks  by  Wood,  V.-C,  Barn.  &  Aid.  233. 
on  tliat  case,  4  K.  &  J.  214,  215.  («)  But  in  a  case  which  occurred 
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With  respect  to  the  suggestion  of  fraud  on  the  Legacy  duty, 

it  was  said  by  Lord  Lyndhurst  in  Re   Evans  (o),  that   every 

subject  has  a  right  so  to  shape  the  disposition  of  his  property  as 

to  avoid  the  Legacy  duty,  if  possible,  and  that  there  is  no  fraud 

in  so  doing,  but  now  to  cases  of  this  kind  also,  which  occur  after 

the  Succession  Duty  Act  has  come  into  operation,  sect.  8  of  that 

statute  appears  to  have  been  intended  to  apply  (p). 

money  taken        The  duties  imposed  by  the  Legacy  Duty  Acts  are  payable, 

teitamentarv    ^0*,   Only  upon  a   legacy  payable  out  of   the   personal  estate, 

appointment,    gtrictlv  Considered  of  the  testator,  but  out  of  any  personal  estate 

bv  virtue  of  a  *'  iii  pt-pi  i 

power :  which  the  testator  had  the  power  of  disposmg  or,  as  he  or  slie 

might  think  proper  :  Thus  in  lie  Cliohnondeley  (q),  by  the  mar- 
riage settlement  of  Mrs.  Cholmondeley,  '^0,000/.  was  vested  in 
trustees,  upon  trusts  to  pay  the  dividends  to  Sir  Philip  Francis 
for  life,  and  after  his  death  to  Mr.  Cholmondeley  for  his  life, 
with  remainder  to  Mrs.  Cholmondeley  for  her  life,  and  with  a 
power  of  appointment  amongst  her  children,  in  case  there  should 
be  any ;  and,  in  default  of  issue,  to  such  persons  as  she  should 
by  Will  appoint,  in  case  she  died  in  her  husband's  lifetime,  or 
by  deed  or  Will,  in  case  she  should  survive  her  husband  ;  and 
in  default  of  appointment,  amongst  her  next  of  kin  :  Mrs.  Chol- 
mondeley died  in  her  husband's  lifetime,  having,  by  her  Will, 
appointed  this  sum  of  20,000/.  to  certain  persons  mentioned  in 
her  Will :  And  the  Court  of  Exchequer  held,  that  Legacy  duty 
was  payable  on  the  20,<  OO/. :  The  Barons  were  of  opinion  that, 
taking  together  all  the  Acts,  ajiplieable  to  the  same  subject,  and 
p  issed  in  jxd-i  matend,  and  the  Legislature  in  the  36  Geo.  III.  (r), 
and  the  45  Geo.  III.  (s),  having  described  and  defined  what 
they  meant  by  a  legacy,  it  was  impossible  to  come  to  a  conclusion 


after  the  Wills  Act,  where  among  Gouyh  v.  Finrlnn,  7  Exch.  48. 

the    testator's    papers   two    letters  (o)  2  Cr.  M.  &  E.  221.     See  also 

were    found,    scaled   and    directed  Farquharson  v.  Cave,  2  Coll.  1^66; 

"  For     Saiah     Gough,     my     late  Vundenberg  v.  Palmer,  4  K.   &  J. 

servant,"    each   containing  a   pro-  215. 

missory   note  signed  by   him,  and  (p)  See  a?!ie,  p.  1S04,  andp.  1797, 

one  of  the  L  ttcrs  stated  that  the  note  {b). 

deceased  enclosed  200/.  as  a  mark  (7)  1  Crompt.  &Mees.  149;  >S.  C, 

of  respect,  and  the  other,  that  the  3  Tyrwh.  10. 

enclosed    was    for    her    long    and  (r)  See  aide,  pp.  1770,  1771. 

faithful  services,  it  was  held,  that  («)  See  ante,  p.   1794.     See   also 

the  notes  were,  in   effect,   invalid  stat.   8  &  9  Vict.  c.  76,  s.  4,  ante, 

testamentary  instruments  and  void:  pp.  1796,  1797. 
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that  they  meant  to  use  that  term  in  a  more  limited  sense  in  the 
statute  of  53  Geo.  III. 

In  Piatt  V.  Routit  (t),  John  Ramsden,  by  his  Will  dated  the 
10th  of  March,  1825,  after  giving  various  legacies,  and  directing 
his  real  estates  to  be  sold  and  converted  into  personalty,  gave 
the  general  residue  of  his  personal  estate  to  his  daughter  Judith 
Ann  Piatt,  and  three  other  persons,  his  executrix  and  executors, 
upon  trust  to  permit  his  said  daughter  to  receive  the  interest 
and  dividends  thereof  during  her  life,  and  after  her  death 
(subject  to  certain  payments  then  to  be  made)  upon  trust  for 
such  person  or  persons,  ot//er  than  and  except  Joseph  Woodhead 
and  his  relations,  Moses  Iloper  and  his  relations,  and  the  relations 
of  the  late  husband  of  his  said  daughter  and  every  of  them,  in  such 
parts,  shares,  and  proportions,  and  in  such  manner  and  form  as 
the  said  Judith  A.  Piatt,  whether  sole  or  covert,  should  by  "Will 
appoint,  and  in  default  of  appointment,  in  trust  for  the  next  of 
kiu  of  Dyson  Pamsden ;  and  the  testator  declared,  that  in  case 
bis  said  daughter  should  intermarry  with  the  said  Joseph 
Woodhead  or  any  of  his  relations,  or  should  reside  with  or 
receive  visits  from  him  or  them,  then  the  bequest  in  her  favour 
should  utterly  cease  :  The  testator  died  in  May,  1825,  and  his 
Will  was  duly  proved  by  his  executrix  and  executors :  After 
his  death,  the  said  Judith  A.  Piatt  married  George  E.  Piatt, 
and  the  interest  and  dividends  of  the  testator's  residuary  estate 
(which  was  very  considerable),  were  regularly  paid  to  her  uutil 
her  death,  on  the  7th  of  September,  1^37  :  In  April,  i-S-i7,  she 
made  a  Will,  and  thereby,  in  exercise  of  the  power  under  her 
father's  Will,  she  gave  lU,OlO/.  Consols  to  the  descendants  of 
the  before-named  Dyson  Pamsden,  and  all  the  rest  of  her  late 
father's  property  to  various  persons,  strangers  in  blood  both  to 
her  father  and  herself  :  By  order  of  the  Master  of  the  Rolls,  a 
case  was  stated  for  the  opinion  of  the  Barons  of  the  Exchequer, 
as  well  as  to  the  liability  of  Judith  A.  Piatt's  Will  to  probate 
duty,  as  also  as  to  the  Legacy  duty  payable  in  respect  of  the 
bequests  contained  in  the  two  AVills  :  Their  Lordships  thought 
that  the  question,  so  far  as  regarded  the  Legacy  duty,  depended 
entirely  upon  the  construction  to  be  put  upon  sect.  18  of  the 
36  Geo.  III.  c.  52  [xi),  which  regulates  the  duty  in  cases 
where  legacies  are  given  subject  to  power  of  appointment;  and 
they  were  of  opinion,  that  the  power  under  consideration  must 

(0  6  Mees.  &  W.  756.  (?<)  Ante,  p.  1777. 
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be  treated  as  a  general  and  absolute  power  within  the  meaning 
of  that  section :  The  Barons  were  also  of  opinion,  that  according 
to  the  true  construction  of  the  7th  section  of  the  same  statute  (a;), 
the  property  subject  to  the  power  was  personal  estate,  which 
Judith  A.  Piatt  had  power  to  dispose  of  as  she  should  think  fit : 
Their  Lordships  accordingly  certified  to  the  Master  of  the  Rolls 
their  opinion,  that,  on  the  death  of  Judith  Ann  Piatt,  a  duty  of 
1  per  cent,  became  payable  in  respect  of  the  bequest  in  the  Will 
of  John  Ramsden  of  the  residue  of  his  estate  and  effects  to  the 
said  Judith  Ann  Piatt,  after  allowing  any  duty  already  paid  in 
respect  thereof:  And  also  their  further  opinion,  that  Legacy 
duty  was  payable  in  respect  of  the  bequest  contained  in  the 
Will  of  the  said  Judith  Ann  Piatt,  at  the  same  rate  at  which  it 
would  have  been  payable,  if  they  had  been  mere  legacies  given 
by  her,  payable  out  of  her  own  personal  estate.  This  opinion 
of  the  Barons  was  afterwards  affirmed  by  the  decree  of  Lord 
Langdale  (y),  and  finally  by  the  decision  of  the  House  of 
Lorils  (z). 

In  The  Aft. -Gen.  v.  Braclienhunj  {a),  it  was  held  that  where 
the  residuary  legatees  were  the  persons  who  would  have  been 
entitled  in  default  of  appointment,  if  the  donee  of  the  power 
had  exercised  it  by  charging  in  the  first  instance  his  residuary 
estate  with  his  debts  and  legacies,  it  is  not  competent  for  the 
residuary  legatees  to  disclaim  the  fund  under  the  appointment 
and  elect  to  take  under  the  gift  to  them  in  the  original  instru- 
ment, so  as  to  be  chargeable  only  with  a  lower  rate  of  duty, 
legacy  In  TJie  Att.-Gen.  v.  Pickard  {b),  a  testator  devised  real  estates 

lanri'hy  the      ^^  William  Trenchard  for  life,  with  remainder  to  his  first  and 
execution  of     other  sons  in  tail,  with  remainder  to  Thomas  Pickard  for  life, 

a  p')wer 

created  bi/        remainder  to  his  first  and  other  sons  in  tail,  remainder  to  George 

Pickard  for  life,  with  remainders  over,  and  gave  a  power  to  the 

several  persons  who,  by  virtue  of  the  limitations  in  the  Will, 

should  be  in  actual  possession  of  the  estates  by  deed  or  Will,  to 

appoint  to  any  woman  or  women  they  should  marry,  by  way  of 

jointure,  rent-charges  not  exceeding  750/.  per  annum  for  life,  to 

bo  issuing  out  of  and  chargeable  upon  the  devised  estates,  clear 

of  all  taxes,  and  deductions  whatsoever  :  William  Trenchard 


wai, 


(x)  ylxtc,    p.     1770.        See    also  (2)  10  CI.  &  F.  257. 

Htat.    8   &  9   Vict.  c.  70,  s.  4,  tnitr, 
pi>.  1790,  1797. 

(//)  ^^  I'.eav.  257.  (i)  3  Mecs.  &  Wols.  552. 


{<()  1  nurlst.  &  C.  782. 
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died  without  issue,  and  Thomas  Pickard  entered  into  possession 
of  the  estates,  and  by  his  Will,  charged  them  with  750/.  per 
annum  by  way  of  jointure  to  his  wife  under  the  power,  and 
died  without  issue  male :  whereupon  George  Pickard  entered 
into  possession  :  And  the  Barons  of  the  Exchequer  held,  that 
George  Pickard  was  chargeable  (under  45  Geo.  III.  c.  28, 
s.  5)  (f),  with  Legacy  duty  after  the  rate  of  10/.  per  cent,  on  the 
value  of  the  rent-charge  of  750/.  per  annum  ;  their  Lordships 
being  of  opinion,  that  the  annuity  in  question,  being  a  legacy, 
was  charged  upon  the  real  estates  by  the  Will  which  created 
the  power  to  charge,  in  like  manner  as  if  the  person,  to  whom  it 
was  given  by  the  execution  of  the  power,  had  been  mentioned 
by  name  as  the  object  of  the  testator's  bounty  in  the  Will 
which  gave  the  power.  And  this  decision  was  afterwards 
affirmed  in  the  Exchequer  Chamber  (<•/). 

This  case  was  followed  by  that  of  The  Att.-Goi.  v. 
Hennili-er  {e),  in  which  it  was  held  by  the  same  Court  to  make 
no  difference  that  by  the  husband's  appointment  of  the  annuity 
by  way  of  jointure  it  was  given  to  the  wife  on  condition  that 
she  should  relinquish  her  right  to  dower  (/). 

In  giving  the  judgment  of  the  Court  of  Exchequer  Chamber  by  the  execu- 
in  the  case  of  The  Att.-Geii,  v.  Pickard,  Lord  Denman  intimated  ^^^'^  °*^    ,  , 

.    .  .  power  created 

his  opmion,  that  charges  of  this  nature  would  be  exempt,  if  by  deed  .- 

originally  made  by  deed,  under  the  proviso  contained  in  stat.  45 
Geo.  III.  c.  28,  s.  4(^).  And  this  opinion  was  subsequently 
acted  upon  by  the  Court  of  Exchequer  in  Tlie  Att.-Gen.  v.  Lord 
Hereford  {/>).  There  A.,  by  deed,  dated  in  1802,  conveyed 
certain  lands  to  trustees,  to  the  use  of  himself  for  life,  remainder 
to  B.,  his  son,  for  life,  with  remainders  over :  The  deed  con- 
tained a  proviso,  that  it  should  be  lawful  for  B.,  by  his  last 
Will,  to  limit  and  appoint  to  the  use  of  himself,  or  any  other 
person  or  persons,  any  annual  sum  or  sums  of  money,  not 
exceeding  the  yearly  sum  of  700/.,  to  be  charged  upon  and  pay- 

(c)  See  ante,  p.  1795.  have  been  payable   on   the  wliole 

{d)  6  Mees.  &  Wels.  438.  annuity,  or  on   the  amount  of  it 

after  deducting  the  value   of  the 

(e)  7  Exch.  331.  dower.   Bntin  Sweetmg  y.  Sweetiug, 

(/)  See  also  accord. ;  Sivcetingy.  Kindersley,  V.-C,  was  of  opinion 

Siveeting,  1  Drew.  331.    The  Barons  there  is  no  ground  for  any  such 

doubted  whether,  if  this  condition  doubt. 

had  been  annexed  by  the  original  (g)  See  ante,  p.  1794. 

testator  himself,    the   duty  would  {Ii)  14  Meos.  &  "Wels.  284. 
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By  8  (S:  9  Vict. 
c.  76,  Legacy 
duty  was 
made  charge- 
able on  eveiy 
di«p('sition  by 
Will,  iiuder 
a  power,  of 
money  pay- 
able out  of 
real  e>tate, 
whether  the 
power  was 
created  hv 
deed  or  Will. 


Duties  on 
legacies,  &c., 
out  of,  or 
charged  on, 
real  estate : 


able  out  of  the  lands  included  in  the  deed,  to  commence  from 
the  death  of  B.,  and  to  be  either  perpetual  or  in  fee,  or  payable 
for  such  times  and  in  such  manner  in  all  respects  as  B.  should 
think  fit:  B.,  by  his  Will,  by  virtue  of  this  power,  appointed 
an  annuity  of  TOO/,  a  year  to  C.  for  her  life,  charged  upon  and 
payable  out  of  the  said  land :  And  it  was  held  by  the  Court  of 
Exchequer,  that  Legacy  duty  was  not  payable  in  respect  of  such 
annuity. 

This  decision  occasioned  the  passing  of  the  stat.  8  &  9  Vict. 
0.  76  (/),  which  contains  a  wider  definition  of  a  legacy,  and 
a  narrower  proviso,  than  those  contained  in  the  statute  of  45 
Geo.  HI.  And  Legacy  duty  has  since  become  chargeable  on 
every  disposition  by  Will,  under  a  power,  of  money  which  is 
payable  out  of  real  estate,  or  a  charge  thereon,  whether  the 
power  was  created  by  deed  or  Will  :  And  it  has  also  been  held 
that  the  statute  is  retrospective,  so  that  the  duty  is  chargeable 
on  money  paid  after  the  Act  came  into  operation,  notwithstand- 
ing the  testator  died  before  (/.•). 

It  will  be  seen  that  in  the  stat.  8  &  9  Yict.  c.  76,  the  proviso 
at  the  end  of  the  clause  confines  the  exemjition  from  duty 
to  money  which,  by  marriage  settlement,  is  subjected  to  any 
limited  power  of  appointment  to  or  for  the  benefit  of  persons 
specially  named  or  described  therein  as  the  objects  of  the  power, 
or  of  their  issue.  And  even  this  exemption  has  been  practically 
repealed  by  the  Succession  Duty  Act  (/). 

It  has  appeared  (/;?),  that  legacies  of  e.\ery  description  of  the 
value  of  '^0/.  or  upwards  (//),  given  out  of  or  charged  iipon  real 
or  heritable  estate  (o),  or  out  of  any  moneys  to  arise  by  sale, 


(/)  Ante,  p.  1796.  See  Trevor  on 
Taxes  of  Succession,  p.  104,  105. 

{k)  Att.-Oin.  V.  Lord  Htrtford,  3 
Ext  h.  670.  As  to  the  duties  now  pay- 
able oil  legacies  charged  on  or  pay- 
able out  of  realty,  see  infra,  n.  {p). 

{I)  See  Trevor  on  Taxes  of  Suc- 
cession, 187. 

('/»)  Ante,  pp.  176:3,  1764. 

(n)  See  as  to  the  uholition  of  this 
exemption  of  legacies  or  residues 
or  shares  of  residue  under  20?., 
Beet.  42  of  44  &  45  Vict.  c.  12,  ante, 
p.  1763,  note  (6). 

(o)  No  Legacy  duty  is  i)ayabl(j  on 


the  value  of  personal  estate  given 
up  by  one  legatee  to  another  under 
the  doctrine  of  Election  {ante,  p. 
1180  et  seg.) :  But  when  the  testator 
devises  his  own  real  estate  to  A., 
and  bequeaths  A.'s  personal  estate 
to  B.,  the  Legacy  duty  is  payable 
on  the  value  of  the  personal  estate 
so  chaiged  on  the  testator's  real 
estate:  Laurie  v.  Clutton,  \b  Beav. 
131.  Where,  however,  a  testator 
died  in  1811,  having  devised  lands 
to  his  nieces  as  tenants  in  common 
in  fee,  with  a  proviso  that  if  his 
nephew    should    transfer    10,000/. 


to  be  sold : 
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mortgage,  or  other  disposition  of  real  or  heritable  estate,  or  any 
part  thereof,  and  also  the  clear  residue,  when  given  to  one 
person,  and  every  share  of  the  clear  residue,  (when  given  to  two 
or  more  persons,)  of  the  moneys  to  arise  from  the  sale,  mort-  land  directed 
gage,  or  other  disposition  of  any  real  or  heritable  estate  directed 
to  be  sold,  mortgaged,  or  otherwise  disposed  of,  by  any  Will  or 
testamentary  instrument,  where  such  residue  or  share  shall 
amount  to  20/.  or  upwards  {oo),  are  subjected  to  the  Stamp 
duties  (/;).  With  respect  to  the  construction  of  this  part  of  the. 
statute  of  the  55  Geo.  III.  c.  184,  the  Court  of  Exchequer,  in 
Re  Erans  {q),  decided  that  where  there  is  a  bequest  of  real 
property  to  trustees  and  a  discretion  given  to  them  to  sell  or  not 
to  sell,  as  they  shall  think  best  for  the  eestuis  que  trust,  the  duty 
does  not  attach,  notwithstanding  the  trustees  shall  have  exercised 
their  discretion  by  an  actual  sale ;  for  that  a  sale  made  under  a 
discretion  given  to  trustees  to  sell  and  distribute  the  proceeds, 
but  without  any  positive  direction  imposing  on  them  the  obli- 
gation, of  selling,  is  not  to  be  considered  a  sale  directed  by  the 
testator,  within  the  meaning  of  the  statute.  This  case  has  been 
regarded  by  the  Court  of  Exchequer  as  overruled  by  the  cases 
of  Tlie  Att.-Gen.  v.  Mcoujies  (r),  and  T/ie  Att.-Gen.  v.  Simcox  (.s), 
and  it  was  considered  to  be  fully  established  that  if  an  actual 
sale  takes  place,  the  proceeds  are  liable  to  duty,  whether  the 
sale  is  made  by  the  trustees  under  an  absolute  direction  given 
to  the  trustees  to  sell  at  all  events,  or  under  a  dii-ection  given  to 
them  to  sell  in  case  they  shall  deem  it  expedient  to  do  so  (/). 

consols  into  the  names  of  trustees  (/>)  See   also   stat.  Ab  Geo.  III. 

for  the  benefit  of  the  nieces,  the  c.  28,  ante,  p.  1794,  and  stat.  8  &  9 

lands  should   enure  to  the  use   of  Vict.  c.  76,  s.  4,  ante,  p.  1796.     But 

the  nephew,  and  the  nephew  in  the  now  by  sect.  21  (2)  of  51  &  52  Vict, 

course  of  the  following  year  having  c.  8,  as  to  any  person  dying  on  or 

exercised  his  oi:)tion,  and  transferred  after  Ist  July,  1888,  it  is  enacted 

the  consols,  it  was  held  in  T'/ie  J  <<.-  that  legacies    payable    out    of    or 

Gen. \.  Wijndham, lllwA.  &Q,.  b1\,  charged  upon  real    estate   or   the 

that  the  defendant,  the  executor  of  proceeds    thereof    are    not    to    be 

the  last  surviving  trustee,  was  liable  chargeable  with  Legacy  duty  but 

to  pay  duty  on  the  10,000/.  consols  -with    Succession    duty.      See  also 

at  the  rate  of  2J  per  cent. ;  for  that  ante,  pp.  1764  and  1816. 

the   money  arose   by   a  "  disposi-  {q)  2  Cr.  M.  &  R.  206. 

tion  "  of  the  testator's  real  estate,  (r)  5  M.  &  W.  120. 

within   the   meaning   of    the   stat.  (s)  1  Exch.  749. 

48  Geo.  III.  c.  119,  s.  2.     ^ea  ante,  («)  See    1   Exch,    765,766,    768, 

p.  1796.  Att.-Gen.  v.   Metcalfe,  6  Exch.  43, 

{on)  See  note  (»),  previous  page.  by  Parke,  B. 
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However,  a  contrary  doctrine  seems  to  have  been  maintained  in 
the  case  of  The  Aav.-Goi.  v.  Smith  (ii),  in  the  House  of  Lords, 
where  Lord  St.  Leonards  said  he  thought  the  case  of  In  re 
Evam  had  been  rightly  decided,  and  he  denied  that  it  had  ever 
been  overruled.  It  has  also  been  held,  that  if  real  estate  is  sold 
under  the  general  power  of  the  Court  of  Chancery  to  direct 
a  sale  for  satisfying  charges,  no  Legacy  duty  is  payable, 
although  the  Will  contains  a  discretionary  power  to  trustees  to 
sell  {x). 

Again,  where  the  trustees  have  a  discretion  to  sell  or  not  to 
sell,  and  they  think  ft  not  to  sell,  the  Legacy  duty  does  not 
attach  iy).  And  consequently,  in  every  Will  of  this  kind, 
where  no  actual  sale  takes  place,  a  question  of  construction  arises, 
viz.,  whether,  taking  the  Will  altogether,  there  is  a  direction  to 
the  trustees  to  convert  the  estate  into  money ;  or  whether  it  is 
really  left  in  their  discretion,  not  to  convert  it  into  money,  but  to 
leave  it  as  land.  The  words  of  discretion  may  be  so  controlled 
as  to  show  that  they  are  only  in  semblance  words  of  discretion, 
and  in  reality  words  of  direction  (2)  ;  and  if  they  are  of  the 
latter  description,  the  Legacy  duty  will  attach  under  the  Act, 
notwithstanding  the  cestui  que  trust  in  fact  takes  the  property  in 
statu  quo,  and  the  trustees  do  not  convert  it  into  money  by  sale, 
according  to  the  directions  of  the  Will,  there  being  no  claim  to 
render  such  sale  necessary  {a). 

H  a  testator  devises  real  estate  to  trustees  with  directions  to 
sell  it,  and  invest  the  money  arising  from  such  sale  in  the 
pm'chase  of  other  real  estate,  no  duty  is  payable,  though  the 
estate  be  sold,  and  the  proceeds  paid  to  the  person  entitled  to  the 
estate  to  be  bought  {h). 
Tolls.  It  w^as  held  by  Lord  Cottenham  in  The  Att.-Gen.  v.  Jones  (r), 

that  the  profits  arising  from  the  tolls  of  a  lighthouse  are  real 
estate,  and  not  subject  to  Legacy  duty. 


(m)  1  Macq.  H.  of  L.  760.  (2)  Adv. -Gen.  v.  Bamsay^s  Trus- 

(aj)  IJohami  v.  Nmle,  8  Exch.  368 ;  tees,  2  Cr.  M.  &  R.  224,  note  (a). 

17   Boav.    178.      Sfcus,  where  the  (a)  Att. -Gt7i.  r.  HoJ/ord,  1 'Pvice, 

sale   is   oi'dered   by  the  Covut,  in  426;   Williamson  v.  Adv.-Gtn.,  10 

consequence   of    the   directions   in  CI.  &  F.  1  accord. 

testator's  Will :  Harding  v.  Hard-  [h)  Mules  v.  Jennimjs,   8   Exch. 

iny,  2  Gift".  597.  830 ;  Heal  v.  Knight,  8  Exch.  839, 

(»/)  Att.-<li)i.    V.    Mavgh'K,   5   M.  note  [a). 

&  W.  120.  (c)  1  Mac.  &  G.  574. 
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These  and  similar  questions  have  obviously  lost  their  import- 
ance since  the  Succession  Duty  Act  has  taxed  all  real  estate 
equally  with  personalty. 

In  Tlie  Att.-Gen.  v.  Jnclxnon  (r/),  the  testator,  Samuel  Jackson,  Duty  on  a 
gave  a  life  estate  in  his  freehold  property  to  Charlotte  Troughton,  ren^char^-e 
and  after  her  death,  and  in  the  event  of  her  husband,  Joseph  annuity,  &c., 
Troughton,  surviving  her,  he  gave  him  "  one  annuity  or  yearly 
rent-charge  "  of  500/.  a  year,  payable  quarterly,  out  of  his  real 
estate,  with  a  landlord's  power  of  distress  and  entry,  and  subject' 
to  that  annuity,  he  gave  his  real  estate  in  moieties  to  Randle 
Jackson  and  William  Jackson,  Randle  Jackson  having  an  estate 
in  fee,  and  William  Jackson  an  estate  for  life  :  The  question  was 
whether  the  annuity  of  500/.  a  year,  thus  given  to  Joseph 
Troughton,  was  to  be  considered  a  legacy  within  the  meaning  of 
the  Acts  of  Parliament  imposing  duties  on  legacies  :  It  was  con- 
tended, on  behalf  of  the  defendants,  that  the  subject-matter  was 
in  fact  real  property ;  that  it  was  a  rent-charge,  i.e.,  a  freehold 
interest  in  the  party  in  whose  favour  it  was  granted  ;  that  it  was 
as  much  so,  as  far  as  related  to  the  500/.  per  annum,  as  the  estate 
out  of  which  it  issued  ;  and  that  it  was  not  the  intention  of  the 
Legislature,  in  imposing  the  Legacy  duties,  to  impose  any  duty 
whatever  upon  real  property  :  But  the  Court  of  Exchequer  held, 
that  the  annuity  in  question  fell  precisely  within  tlie  terms  made 
use  of  by  the  Legislature  in  the  stat.  55  Geo.  III.  c.  184,  with 
respect  to  gift  by  way  of  annuity,  viz.  "  all  gifts  of  annuities,  or 
by  way  of  annuity,  or  of  any  partial  interest  or  benefit,  out  of 
any  such  estate  or  effects  as  aforesaid  "  {e),  and  was  therefore 
liable  to  the  duty  (/). 

But  in  Shirley  v.  Lord  Ferrers  (g),  a  testator  devised  certain 
estates  to  the  use  of  trustees  for  the  term  of  500  years,  and 
subject  thereto,  to  the  use  of  other  trustees,  to  preserve  con- 
tingent remainders,  with  remainder  to  the  first  and  other  sons  of 
C.  S.  (then  an  infant),  with  divers  remaiuders  over,  and  he 
directed  that  the  trustees  of  the  term  should,  after  paying  certain 
annuities,  apply  so  much  of  the  rents  and  profits  of  the  estate  as 
the}'-  should  think  fit  (not  exceeding  in  any  one  year  a  certain 

{d)  2  Crompt.  &  Jerv.  101.  805,   in  wHch  case  the   Court  of 

(e)  Ante,  p.  1766.  King's  Bench  recognised  and  acted 

on   this   decision ;    lie    Trfridutrd, 
(/)  See  also   Stow  v.  Davenport,       "W.  N.  (1904),  p.  195. 
5  B.  &  Adol.    359;  2  Nev    &  M.  {g)  I  Phil.  Ch.  C.  167. 


1843  Of  the  Stamp  Duties.       [Pt.  vi.  Bk.  i. 

amount),  in  aid  of  another  fund,  to  tho  maintenance  and  educa- 
tion of  C.  S.,  until  she  should  attain  twenty-one  or  marry,  and 
that  tlipy  should  accumulate  the  surplus  rents  and  profits  for  the 
benefit  of  C.  S.  when  she  should  attain  twenty-one  or  marry,  and 
if  she  died  under  twenty-one  and  unmarried,  then  for  the  benefit 
of  the  parties  entitled  under  the  subsequent  limitations  of  the 
estates,  and  that  upon  her  attaining  twenty-one  or  marrying, 
thpy  should  during  her  lifetime,  pay  the  surplus  rents,  after 
paying  the  annuities,  to  her  for  her  separate  use  :  It  was  con- 
tended, on  behalf  of  the  Crown,  that  the  trust  for  maintenance 
amounted  to  "  a  gift  by  way  of  annuity,"  or  "  to  a  partial 
interest  or  benefit :  "  But  it  was  held,  by  Lord  Lyndhurst,  that 
the  sums  annually  applied  out  of  the  rents  and  profits,  under  the 
trusts  of  the  term,-  to  the  maintenance  and  education  of  C.  S. 
until  her  marriage,  were  not  liable  to  Legacy  duty  (/?) :  And  his 
Lordship  expressed  his  opinion,  that  nothing  but  what  is  a  charge 
upon  the  estnte  of  another  person  is  within  the  Act  (/). 
Duty  on  lepa-  Legaiies  of  personal  estate  to  be  laid  out  in  land  were  within 
out  iL"land?'^  the  scope  of  the  Acts,  prior  to  the  statute  36  Geo.  III.  c.  51, 
imposing  a  Stamp  duty  on  recf'ipts  {k)  :  And  there  is  no  reason 
for  exce2:)ting  this  class  of  legacies  from  the  operation  of  the 
retrospective  schedules  (/). 

Duty  on  a  It   was    held    in    the   case   of    Izon   v.    Butler  {m)    that   a 

s^ftinff  of""  bequest  by  the  obligee  of  a  bond  to  the  obligor  in  these  terms, 
forgiveness  "  I  remit  and  forgive  to  Thomas  Whithurst  the  sum  of  500/. 
which  he  stands  indebted  to  me  on  his  bond,  and  I  direct  the 
said  bond  to  be  delivered  up  to  him  and  cancelled,"  was  merely 
a  personal  legacy,  and  subject  to  the  incidents  affecting  legacies. 
And  accordingly,  in  The  At  t.- Gen.  v.  Ho  lb  rook  (n),  the  obligee 
of  a  bond,  after  the  death  of  one  James  Willis,  the  principal 
therein,  but  during  the  life  of  the  surety,  who  was  the  testator's 
brotlier,  made  his  Will,  containing  the  following  directions 
relative  to  the  bond :  "  I  hereby  forgive  the  bond  debt,  both 

(h)  Succession  duty  would  now,  (A)  He  Dc  Lanceij,  L.  R.  4  Ex.  345. 

however,  bo  chavgoaLle  under  such.  See  anfe,  p.  1768.     As  to  liability 

ci  cumstanct'S  by  virtue  of  IG  &  17  to  Succession  duty,  see  sect.  30  of 

Vict.  c.  51.  16  &  17  Vict.  c.  51,  ante,  p.  1817. 

(?■)  See    Swfthrij    v.    S>rahn/,    15  {I)  Atf.-Oen.  \.  Hancock,  2  Mees. 

Sim.  502,  as  to  money  belonging  to  &  W.  563. 

the  testator,  and  charged  on  his  own  (?/?)  2  Price,  34. 

real  estate,  continuing  a  charge  so  (/<)  3  Y.   &   J.   114  ;    /S.    C,    12 

as  to  be  subject  to  Legacy  duty.  Price,  407. 
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principal  and  interest,  due  to  me  and  entered  into  by  James 
Willis  and  my  brother  James  Holbrook  with  and  for  him,  for 
the  said  James  "Willis's  paying  me  the  principal  sum  of  4,000/. 
and  interests,  &c.,  &c.,  and  do  order  the  said  bond,  at  my 
decease,  to  be  delivered  up  and  cancelled  "  :  The  interest  upon 
the  bond  was  paid  up  to  the  death  of  the  testator,  whom  his  brother, 
James  Holbrook,  survived  :  And  it  was  holden  that  this  was  a 
legacy,  whereon  Legacy  duty  was  payable  by  James  Holbrook. 

In  Foster  v.  Ley  {o),  where  a  testatrix  bequeathed  property  Whether 
in  trust  to  pay  off  the  debts  of  her  first  husband  that  could  be  ou  a  bequ-st 
legally  and  satisfactorily  proved  against  him,  as  it  was  her  will  *°  creditors, 
and  desire  that  the  same  should  be  discharged,  the  Court  of 
Common  Pleas  held,  that  the  creditors  ought  to  pay  the  Legacy 
duty  on  their  several  debts.  But  in  WiUiaimoii  v.  NnyIor[p)^ 
where  a  testator  by  bis  Will  declared  that  one-fifth  of  the 
residue  of  his  personal  estate  should  be  divided  amongst  certain 
of  his  creditors,  named  in  a  schedule  to  his  Will,  and  the 
schedule  contained  both  the  names  of  the  creditors  and  the  debts 
due  to  them  respectively,  the  remedy  for  the  recovery  of  which 
was  barred  by  the  Statute  of  Limitations  ;  it  was  held  by  Lord 
Lyndhurst,  C.  B.,  and  afterwards  by  Alderson,  B.,  that  the 
parties  so  named  in  the  schedule  were  not  to  be  considered  as 
legatees  but  as  creditors ;  for  that  the  bequest  was  not  a  legacy 
subject  to  the  payment  of  Legacy  duty,  but  a  trust  created  by 
the  testator  in  satisfaction  or  reduction  of  debts,  the  remedy  for 
the  recovery  of  which  was  barred  by  the  statute  [q).  Never- 
theless, in  Turner  v.  Ilarfin  {>•),  where  a  testator  who  was  a 
certificated  bankrupt,  directed  his  executors  to  pay  in  full  all  his 
creditors  who  had  proved,  it  was  held  by  Lord  Cran worth,  C, 
that  the  Legacy  duty  was  payable  on  the  amount  which  the 
testator  had  directed  to  be  paid  to  the  official  assignee  for  that 
purpose  :  for  that  the  testator  must  be  regarded  as  having  con- 
ferred a  mere  bounty  on  the  creditors. 

In  a  case  before  Shadwell,  Y.-C,  Be  Franhlin^s  Chariti/ [x),  Duty  on  a 
Joseph  Franklin  bequeathed  to  the  poor  of  the  parish  of  Had-  Jo°a  eharVtj^ 

(o)  2   Bingh.    N.    C.    269.     See  3  Hare,  290. 

O'Connor  v.  ffaslam,  5  H.  L.   0.  (r)  7  De  G.  M.  &  G.  429.     See 

170,    174;  S.   C,  cited  suh  nomine  aho  Be  Soiverby's   Trusts,  2  Kay  & 

Eichards  v.  Foster.  J.  6o(). 

{2J)  3  Y.  &  C.  208  ;  ante,  p.  956.  (s)  3  Younge  &  Jerv.  544;  S.  C, 

Iq)  See  also  Phillips  v.  FhiUips,  3  Sim.  147. 
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denham  50/.  per  annum  for  ever,  to  be  laid  out  in  bread  at 
Christmas,  and  distribvited  by  the  minister  and  churchwardens 
to  the  most  needy  objects  in  the  parish :  And  the  testator 
charged  all  his  leasehold  and  personal  property  with  this, 
amongst  other  legacies  :  And  his  Honour  held,  that  this  was  a 
legacy  on  Avhich  duty  ought  to  be  paid ;  on  the  ground  that, 
although  it  was  not  expressed  to  be  given  to  any  individual,  yet, 
in  effect,  it  was  given  in  such  a  manner,  as  that  the  executor 
held  it  in  trust  for  certain  purposes  :  And  his  Honour,  in  giving 
his  judgment,  observed,  that  where  legacies  have  been  given  to 
treasurers  of  hospitals,  and  other  charitable  institutions,  it  has 
been  considered  as  a  matter  of  course  to  pay  the  duty. 

But  in  Be  Wilkinson  (/),  the  Barons  of  the  Exchequer  held, 
that  executors  cannot  be  called  upon  to  pay  Legacy  duty  upon 
the  whole  of  a  residue  bequeathed  to  them  in  trust  to  divide  the 
interest  "  among  poor  pious  persons,  male  or  female,  old  or 
infirm,  in  ten  or  fifteen  pounds,  as  they  see  fit,  not  omitting 
large  and  sick  families,  if  of  good  character"  («).  This 
judgment,  which  was  afterwards  affirmed  in  the  Exchequer 
Chamber  [x),  has  been  regarded,  in  effect,  as  having  overruled 
the  above  decision  of  the  Yice-Chancellor :  And  it  has  been 
observed,  that  sect.  11  of  the  statute  36  Ceo.  III.  c.  52  iy),  on 
which  much  stress  was  laid  by  the  Barons,  and  the  Judges  in 
error,  does  not  appear  to  have  been  brought  under  his  Honour's 
notice,  in  the  argument  of  the  case  before  him. 

However,  in  The  Attorney-General  v.  Fitzgerald  (z),  where  the 
testator  gave  his  residuary  estate  (which  amounted  to  13,000/.) 
to  his  executors  to  be  by  them  appropriated  to  the  education  of 
the  children  of  the  poor  in  Ireland,  principally  those  in  or  about 
Limerick ;  the  same  learned  Judge  held  that  Legacy  duty  was 

{t)  1    Cr.    Mees.    &    Eosc.    142 ;  able  for,  and  bound  to  retain  tbe 

S.  C,  4  Tyrwb.  514.  duty  cbargeable  on  sucb  amount: 

(i/.)  If  any  of  the  objects  of  tbe  Re  Wilkinson,  1  Cr.  Mees.  &  Eosc. 
above  bounty  should  have  received  142.  And  now,  by  virtue  of  sect.  42 
to  the  amount  of  20^  or  upwards,  of  44  &  45  Vict.  s.  V2,ante,  p.  1763, 
by  having  been  selected  to  receive  note  (i),  the  duty  would,  it  would 
such  bounty  on  more  than  one  seem,  attach  to  any  bounty  re- 
occasion,  it  was  held  that  Legacy  ceived  by  any  of  such  objects,  in  a 
duty  would  attach  on  such  amount,  similar  case. 

and  the  duty  would  bo  calculated  (a-)  Att.-Oen.  v.   Nash,   1    Mees. 

according  to  the  nearness  of  blood  &  Wels.  237. 
of  such  individual,  and  in  that  case  (»/)  See  ante,  p.  1773. 

the  executors  would  bo    account-  (z)  13  Sim.  83, 
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payable  on  tlie  residue.  And  his  Honour  said,  that  there  was  a 
material  distinction  between  the  case  of  Re  Frankluis  CJiarlty 
and  the  case  of  Re  Wilhinaon  :  That  in  the  former  there  was  a 
gift  of  a  perpetual  annuity  of  601.  to  be  disposed  of  in  charity ; 
in  the  latter,  the  Judges  seem  to  have  considered  that  there  was 
a  gift  of  a  sum  in  gross,  which  was  at  once  to  be  disposed  of  by 
the  executors,  apparently,  as  if  it  was  not  a  charity :  But  that 
this  of  itself  furnished  a  material  difference  between  the  two 
cases  ;  because,  if  the  bequest  was  to  be  considered  as  a 
charitable  bequest  in  its  origin,  then  the  Court  of  Chancery 
must,  of  necessity,  have  a  dominion  over  the  subject  of  the 
bequest,  and  would,  from  time  to  time,  determine  in  what 
manner  the  property  should  be  enjoyed ;  and  long  before  any 
person  participated,  the  legacy  must  be  paid :  And  his  Honour 
added,  that  he  much  doubted  whether  either  portion  of  the 
11th  section  of  36  Geo.  III.  c.  52,  applies  to  a  case,  where  the 
whole  subject  of  the  bequest  must  be  taken  in  solido,  at  once,  for 
the  purpose  of  being  applied  in  perpetuity,  in  some  manner  that 
may  be  such  that  no  one  individual  will  ever  particijDate  in  the 
subject  itself,  but  will  have  a  benefit  which  results  from  the 
ajJplication  of  a  large  sum  of  money  in  some  given  manner,  not 
consisting  in  the  payment  of  money :  The  learned  Judge  pro- 
ceeded to  express  his  opinion,  that  the  legacy  in  question  was 
liable  to  duty  in  the  same  manner  as  if  it  had  been  given  to  the 
trustees  for  an  existing  school  for  the  purposes  sjoecified.  This 
view  of  the  subject  was  recognized  and  acted  upon  by  Parke,  B., 
in  a  similar  case,  on  a  subsequent  occasion,  of  Re  Griffiths  {a),  and 
the  learned  Baron  expressed  his  concurrence  in  this  opinion  of 
V.-C.  Shadwell.  And  in  two  subsequent  cases  (b),  Bomilly, 
M.  R.,  declined  to  follow  the  ease  of  Re  Wiikinson,  and  said  he 
believed  that  decision  had  been  afterwards  disajDproved  of  by  the 
Court  which  decided  it.  Again,  in  a  later  case  (c),  the  Court  of 
Exchequer  held,  that  a  bequest  of  money  for  the  purpose  of 
building  a  church  and  parsonage  house,  and  of  endowing  and 
repairing  the  church,  was  subject  to  Legacy  duty  of  lU/.  per 
cent.  {(/). 

In  cases  within  the  operation  of  the  Succession  Duty  Act,  all 


(a)  14  M.  &  "W.  510.  (fZ)  The  Barons  were  of  opinion 

{h)  Be    Pearce,    24    Beav.    491  ;  tliat   at   all   events   the   duty   was 

Harris  v.  Earl  Howe,  29  Beav.  261.  jjayable  under  the  16th  section  of 

(c)  Be  Parker,  4  H.  &  N.  666.  the  Succession  Duty  Act. 

W.E. — VOL.  II.  6  C 
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questions  of  this  kind  will  be  disposed  of  by  the  IGth  section  of 
that  statute  {e) . 


39  Geo.  III. 
c.  73. 

No  legacy  of 
books  be- 
qnpathpfi  to 
any  body  cor' 
porate,  &c., 
to  be  pre- 
served shall 
be  liable  to 
any  duty. 


Duty  on 
legacies  of 
property  in 
this  country 
belono-ing  to 
a  foreigner. 

Duty  on 
legacies  of 
property 
situate  out  of 
Great  Britain . 


Legacy  Acts 
co-extcn8ive 
with  the 
limits  of  this 
kingdom 
only  : 


The  stat.  39  Geo.  III.  c.  73,  after  reciting  that  *'it  is 
expedient  that  certain  specific  legacies  given  to  bodies  corporate, 
or  other  public  bodies  and  societies,  should  be  exempted  from 
the  duties  imposed  on  legacies,"  proceeds  to  enact,  "  that  no 
legacy  consisting  of  books,  prints,  pictures,  statues,  gems,  coins, 
medals,  specimens  of  natural  history,  or  other  specific  articles, 
which  shall  be  given  or  bequeathed  to  or  in  trust  for  any  body 
corporate,  whether  aggregate  or  sole,  or  to  the  Society  of 
Serjeants'  Inn,  or  any  of  the  Inns  of  Court  or  Chancery,  or  any 
endowed  school  in  order  to  be  kept  and  preserved  by  such  body 
corporate,  society,  or  school,  and  not  for  the  purposes  of  sale, 
shall  be  liable  to  any  duty  imposed  on  legacies  by  any  law  now 
in  force"  (/). 

It  has  been  long  established  that  property  in  this  country, 
belonging  to  a  foreigner  who  dies  domiciled  abroad,  and 
appoints  an  English  executor,  and  bequeaths  to  English  legatees, 
is  not  liable  to  Legacy  duty  {g). 

If  the  testator  was  a  British  subject  domiciled  in  Grreat 
Britain,  all  his  personal  property,  in  whatever  part  of  the  world 
it  may  be  situate,  is  considered  as  English  personal  estate,  and 
is  liable  to  the  duties  imposed  by  the  statutes  on  legacies  and 
successions  :  For  the  rule  is  that  personal  property  follows  the 
person,  and  is  not  in  any  way  to  be  regulated  by  the  situs  [h)  : 
Thus,  in  Re  Eivin  («),  it  was  held  by  the  Court  of  Exchequer, 
that  American,  Austrian,  French  and  Russian  stock,  the  pro- 
perty of  a  testator  domiciled  in  England,  was  liable  to  Legacy 
duty. 

But  it  is  clear  that  the  legacy  Acts  are  co-extensive  with  the 
limits  of  this  kingdom,  and  this  kingdom  only,  and  do  not 
extend  to  the  territorial  possessions  of  the  Crown  in  the  colo- 
nies (/i).     Hence,  where  persons  die  domiciled  in  India,  whose 


{(')  Ante,  p.  ISIO. 

(/)  Cf.  with  this  section  sect.  15 
of  the  Finance  Act,  1894,  em- 
powering tlio  Treasury  to  remit 
Estate  duty  or  any  other  death 
duty  leviable  in  similar  cases. 

(y)  Re  Bruce,  2  Cr.  &  J.  436; 
/&'.  C,  2  Tyrwh.  475. 


[h)  See  ante,  p.  1256  et  seq.,  and 
p.  1713. 

(i)  1  Cr.  &  J.  151  ;  and  see  post, 
p.  1850. 

(/,)  1  Cr.  &  J.  153;  1  Tyrwh. 
103,  by  Alexander,  L.  C.  B.  ; 
1  Cr.  &  J.  158  ;  1  Tyrwh.  107,  by 
Bayley,  B. 
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estates,  thougli  the  estates  of  British  subjects,  are  distributed  in  estates  distri- 
India,  they  are  not  chargeable  with  any  Legacy  duty  (/) .    Hence,  where  not 
also,  if  a  testator  die  domiciled  in  India,  and  his  personal  estate  chargeable 
be  wholly  in  India,  and  his  executor  be  resident  there,  and  the 
executor  remit  to  a  legatee  in  England,  or  to  some  other  person  even  though 
in  England,  for  the  specific  use  of  the  legatee,  the  amount  of  Eno-land. 
his  legacy,  it  has  uniformly  been  held  that  no  Legacy  duty  is 
payable  on  such  remittance,   inasmuch  as  the  whole  estate  is 
administered  in  India,  and  the  remittance  is  in  respect  of   a 
demand  which  is  considered  as  established  there  {m).     Accord- 
ingly, in  Hay  y.  Fairlw{n),  a  testator,  resident  in  India,   be- 
queathed to  an  infant  a  sum  of  money  to  be  invested  in  the 
Company's  securities,  of  which  the  interest  was  to  be  applied 
to  her  maintenance,  and  the  principal  to  be  settled  upon  herself 
for  life,  with  remainder  to  her  children :  He  was  lost  on  his 
voyage  to  England,  leaving  all  his  property  in  India  :    His 
executors,  resident  in  that  country,  proved  his  Will  at  Calcutta, 
invested  the  legacy  in  the  Company's  securities,  and  for  several 
years  remitted  the  interest  to  their  correspondents  in  London, 
for  the  benefit  of  the  legatee,  who  had  come  to  England :  A 
part  of  that  interest  was  brought  into  Court  in  a  suit  esta- 
blished by  her  for  the  appointment  of  a  guardian  and  for  the 
allowance  of  maintenance,  and  an  order  was  made  for  the  pay- 
ment to  her  guardian,  out  of  the  fund  so  created,  of  200/.  a  year, 
as  maintenance :  And  Lord  Griff ord,  M.  R.,  held,  that  there  was 
a  specific  appropriation  in  India  of  the  legacy,  and  that  the 
payment  of  200/.  a-year  was  not  liable  to  the  Legacy  duty.     So, 
in  Logan  v.  Fair  lie  (o),  a  testator  resident  in  India,  and  having 
all  his  property  there,  bequeathed  his  residuary  personal  estate 
to  his  brother,  J.  H.,  and  his  sister,  H.  L.,  in  equal  shares  ;  but 
in  case  his  sister  should  die  before  him,  then  to  her  children  : 
The  executor,  who  was  also  resident  in  India,  having  proved 
the  Will  there,  remitted  the  residue  to  his  agent  in  England, 
with  a  letter  in  which  he  desii'ed  the  agent  to  appropriate  the 
fund  according  to  the  annexed  extract  of  the  Will,  by  which  it 
would  be  perceived  that  half  went  to  J.  H.  and  half  to  H.  L.  or 
her  cliildren  :  H.  L.  had  died  in  the  lifetime  of  the  testator, 
leaving  nine  infant  children  :  A  suit  was  instituted  in  England 


(0  By  Alexander,    L.   C.  B.  ;   1       Logany.  Fai^-Jie,  2  Sim.  &  Stu.  291. 
Cr.  &  J.  153;   1  Tyrwh.  103.  {n)  1  Euss.  Chanc.  Cas.  117. 

(m)  By  Sir  J.  Leach,  V.-C,  in  (o)  1  Myl.  &  Cr.  59. 
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by  the  cliildren  against  the  agent,  and  also  against  the  executor 
and  J.  H.,  who  were  both  out  of  the  jurisdiction,  for  the 
purpose  of  having  a  moiety  of  the  fund  secured  :  And  it  was 
held,  by  the  Lords  Commissioners  Pepys  and  Bosanquet,  that 
no  Legacy  duty  was  payable  upon  such  moiety,  inasmuch  as  it 
had  been  appropriated  in  India. 

The  rule  was  once  supposed  to  be  different,  where,  although 
the  testator  was  domiciled  abroad,  the  assets  came  to  be  ad- 
ministered in  England:  Thus,  in  The  Att.-Gen.  v.  CockereU{j:i), 
the  Barons  of  the  Exchequer  held,  that  legacies  bequeathed  by 
a  British  subject  resident  in  the  East  Indies,  out  of  his  personal 
estate,  to  persons  living  in  England  are  liable  to  the  duty,  if 
the  executor  proves  the  Will  in  England,  and  pays  the  legacies 
here,  notwithstanding  the  testator  realised  and  possessed  his 
property  in  India,  resided  there,  made  his  Will  there,  and  died 
there ;  and  although  the  executors  were  in  India  at  the  time  of 
their  appointment,  and  the  Will  was  originally  proved  there. 
So  in  The  Att.-Gen.  v.  Beatmn  {q),  it  was  held  by  the  Court  of 
Exchequer,  that  the  Legacy  duty  is  payable  on  bequests  of 
personal  property  in  India,  by  a  Will  there,  and  administration 
granted  under  it  there,  if  it  be  remitted  to  England,  and  ajDplied 
by  another  administrator  in  Scotland,  under  administration 
granted  in  England.  Again,  in  Lof/an  v.  Fairlie  (r),  Sir  John 
Leach,  V.-C,  expressed  his  opinion  that  if  a  part  of  the  assets 
of  a  testator,  who  at  his  death  was  resident  in  India,  and  had 
all  his  property  there,  is  found  in  England,  in  the  hands  of  the 
agent  of  his  executor,  without  any  specific  apjiropriation,  and 
a  legatee  in  England  institute  a  suit  here  for  the  payment  of 
his  legacy,  out  of  such  unappropriated  assets,  then  such  assets 
are  to  be  considered  as  administered  in  England,  and  the  I^egacy 
duty  is  payable  in  respect  of  them. 

But  modern  decisions  appear  to  have  overruled  this  distinc- 
tion :  and  it  must  be  regarded  as  now  fully  established  that 
the  personal  assets  situate  in  India,  of  a  testator  who  resides 
and  makes  his  Will,  and  dies  in  India  are  not  subject  to  Legacy 
duty,  although  such  assets  are  afterwards  remitted  to  this 
country,  by  an  executor  who  has  proved  the  Will  in  India,  to 
executors  who  have  proved  the  Will  in  England,  and  are 
administered  und<'r  a  decree  of  the  Court  of  Chancery  here. 

(p)  1  Trice,  105.  (q)  7  Price,  560. 

(r;  2  Sim.  &  Stu.  284. 
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Thus,  in  JacJison  v.  Forbes  (s),  a  testator  born  in  Scotland,  who 
resided  and  died  in  India,  having  real  and  personal  property 
there  situate,  but  no  assets  in  England,  by  his  Will  and  testa- 
mentary papers,  left  the  whole  of  his  property  in  equal  divisions 
to  his  four  natural  children,  or  the  survivors  of  them,  and  their 
heirs,  subject  to  legacies  and  annuities  :  His  executors  obtained 
an  Indian  probate,  and  paid  the  debts  and  bequests,  and  con- 
verted the  principal  part  of  the  estate  into  money  which  they 
sent  to  their  bankers  in  England,  and  invested  it  in  the  funds  i"n 
their  own  names :  Proceedings  were  commenced  in  England 
against  the  executors,  to  determine  the  claims  under  the  Will ; 
whereupon  the  stock  was  transferred  into  the  name  of  the 
Accountant-General  of  the  Court  of  Chancery,  and  the  Court 
made  a  decree  ascertaining  the  shares  of  the  several  claimants  : 
And  the  Barons  of  the  Exchequer  held  that  the  Legacy  duty 
was  not  payable  on  legacies  or  shares  of  the  residue  bequeathed. 
And  this  decision  was  affirmed  in  the  House  of  Lords  (f).  Again, 
in  Arnold  v.  Arnold {ii),  a  man  possessed  of  personal  estates,  situate 
partly  in  England,  but  iDrincipally  in  the  East  Indies,  where  he 
was  employed  in  the  service  of  the  East  India  Company,  made 
his  Will  in  the  East  Indies,  and  died  there :  After  specifically 
bequeathing  his  projoerty  in  England  to  his  wife,  his  Will  gave 
considerable  pecuniary  legacies  to  his  infant  children,  and  to 
various  other  persons,  some  of  whom  were  native  inhabitants  of 
India.  One  of  the  executors  lived  in  Calcutta,  and  proved  the  Will 
there,  and  having  collected  the  Indian  assets,  and  thereout  paid 
the  testator's  Indian  debts  and  funeral  expenses,  he  remitted  the 
surplus  to  England  to  the  other  executors,  by  whom  probate  of 
the  Will,  in  respect  of  the  property  in  England,  had  been 
abeady  obtained  in  this  country  :  In  a  suit  instituted  in  this 
Cornet  by  the  testator's  children  against  the  executors,  for  the 
administration  of  the  estate,  the  fund  so  remitted  was  trans- 
ferred into  Court,  and  having  proved  insufficient  to  pay  the 
pecuniary  legacies  in  full,  it  was  ultimately  ordered  to  be 
apportioned  among  the  different  legatees,  in  proportion  to  their 
respective  legacies  :  And  Lord  Cottenham  held,  that  the  Legacy 
duty  was  not  payable  in  respect  of  any  of  the  sums  so  appro- 
priated to  the  respective  legatees  :  His  Lordship  considered  the 


(s)  2  Cr.  &  J.  382.  Fvrhes,  2  CI.  &  F.  48. 

{t)  Att.-Oen.  V.  Jackson,  8  Bligh, 
15;    S.    a,   nomine    Att.-Gen.    v.  («)  2  Myln.  &  Cr.  256. 
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decision  by  the  House  of  Lords  in  The  Att.-Gen.  v.  Jnclison  as 
precisely  in  point,  and  conclusive  of  the  case  before  him :  But 
the  learned  Judge  also  stated,  that  independently  of  that  autho- 
rity, he  should  upon  the  construction  of  the  Act  (3Q  Geo.  III. 
c.  52  (.r) ) ,  have  been  of  opinion  that  the  legacies  in  question 
were  not  legacies  given  by  the  Will  of  a  person  intended  by  the 
Act :  for  when  the  Act  speaks  of  "  any  Will  of  any  person  " 
and  of  the  legacies  being  payable  out  of  the  personal  estate,  it 
must  be  considered  as  speaking  of  persons  and  Wills,  and  per- 
sonal estates  in  this  country :  that  being  the  limit  of  the  sphere 
of  the  enactment  {y). 
If  the  It  may  be  observed    that  there  were  still  several  questions 

whether 'a  Connected  with  these  authorities,  which  could  not  be  regarded 
Bntish  bom     g^g  precisely  settled  by  them.     Thus,  it  was  undecided,  whether 

subject  or  a  ^  ^  ''  .         ,  .  i    i  •         ^ 

forei]^er,  j)roperty  Situate  abroad,  or  m  this  country,  belonging  to  an 
wfaUthl^*^  alien  who  is  domiciled  here,  is  liable  to  the  duty  :  or  whether 
assets,  where-  property,  situate  in  this  country,  belonging  to  a  British  subject 
are  liable  to'  who  dies  domiciled  in  the  British  colonies,  or  domiciled  in  a 
the  duty:  if     foreign  country  iz),  is  so  liable.     In  a  former  Edition  of  this 

he  died  domi-  o  ./    \  / ' 

ciied  abroad,  Work,  Sir  Edward  Yaughan  Williams  suggested  that  the 
a  areexemp  .  principle  ought  to  be  applied  to  these  cases  (as  it  appears  to  have 
been  in  the  decision  of  the  case  of  Re  Eivin)  (a),  that  personal 
property  follows  the  person  and  is  to  be  considered  as  situate 
wherever  the  domicil  of  the  proprietor  is  [b)  ;  and  consequently, 
that  if  the  deceased,  whether  a  British  subject  or  a  foreigner, 
died  domiciled  in  England,  all  his  personal  estate,  wherever 
situate,  is  to  be  regarded  as  English  estate,  and  therefore  liable : 
But  if  he  died  domiciled  out  of  England,  then  the  whole  of  his 
personal  property,  wherever  it  happened  to  be  at  the  time  of  his 
death,  is  to  be  regarded  as  situate  in  the  country  of  domicil,  and 


{x)  See  cmte,  p.  1768  et  seq.  administered  by  his  executor  here, 
(y)  The     decision    in    this    case  they  are  subject  to  Legacy  duty, 
must  not  be  understood  as  at  all  notwithstanding     they     were    re- 
qualifying  the  decision  of  the  Court  ceived  in   India   and    remitted   to 
of  Exchequer:  lie  Ewin,   1  Cr.  &  the  executor  here  by  an  admiuis- 
J.    lijl,    ante,     p.    184(5.      On   the  trator   cam   testamento    annexo   ap- 
contrary,   it  was    decided    by   the  pointed  under  an  Indian  grant  of 
Barons  of  the   Court    {Be    Coales,  administration. 
7  M.  &  W.   .'590)  that  if  a  British  (2)  See    Att.-Gen.    v.    Dunn,    6 
born  subject,  domiciled  in  England,  Mees.  &  W.  511. 
dioH  hero  and  makes  the  Will  hero,  {a)  1  Cr.  &  J.  151,  ante,  p.  1846. 
leaving  assets  in  India,  which  are  (b)  See  ante,  p.  1256  et  seq. 
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therefore  exempt.  This  suggestion  has  been  fully  justified  by 
the  subsequent  decision  of  the  House  of  Lords  in  the  case  of 
Thompmn  v.  The  Adv.-Gcn.  {c)  :  There  a  British-born  subject 
died  domiciled  in  a  British  colony  :  At  the  time  of  his  death  he 
was  possessed  of  personal  property  locally  situate  in  Scotland : 
Probate  of  his  "Will  was  taken  out  in  Scotland,  for  the  pm^pose 
of  there  administering  this  property  :  and  out  of  the  fund  thus 
obtained  by  the  executor,  legacies  were  paid  to  legatees  residing 
in  Scotland  :  And  it  was  held,  on  the  principle  above  men- 
tioned, that  Legacy  duty  was  not  payable  in  respect  of  these 
legacies.  In  the  course  of  the  discussion  of  this  case,  the 
following  question  was  put  by  the  House  to  the  Judges  :  viz., 
"A.,  a  British-born  subject,  born  in  England,  resided  in  a 
British  colony  :  He  made  his  Will,  and  died  domiciled  there : 
At  the  time  of  his  death,  he  had  debts  owing  to  him  in  England: 
His  executors  in  England  collected  these  debts,  and  out  of  the 
money  so  collected  paid  legacies  to  certain  legatees  in  England. 
The  question  is,  are  such  legacies  liable  to  the  payment  of 
Legacy  duty  ?  "     The  Judges  were  unanimously  of  opinion  in 

the   negative.      And  the  House  decided  accordingly. This 

case  was  afterwards  regarded  by  the  Court  of  Exchequer  in  The 
Att.-Gen.  V.  Napier  (d)  as  having  definitely  settled  the  principle 
above  stated ;  and  the  Barons  decided  accordingly  a  converse 
case;  viz.,  that  where  the  intestate  was  domiciled  in  England 
and  the  property  abroad,  it  was  liable  to  the  duty. 

Accordingly  it  has  been  held  that  Succession  duty  is  not  So  as  to  Sue- 
payable  on  legacies  given  by  the  Will  of  a  person  domiciled  in  ^^^^^^^  ^  ^• 
a  foreign  country  (e) . 

The  same  principle  applies  to  cases,  where  legacies  are  given  The  rule 
in  exercise  of  powers — for  though  in  such  cases  the  rule  that  the  liFffades  siven 
property  follows  the  person  can  hardly  be  applied,  yet  the  statute  i"  exercise  of 
(36  Greo.  III.  c.  52,  s.  7),  having  put  into  one  class  legacies  testator  domi- 


ciled out  of 
Eng-land 


(c)  12  CI.  &  P.  1 ;  S.  a,  13  Sim.  (d)  6  Exch.  217,  220. 

153.      See    also    Commissioners    of 

Charitable  Donations  y.   Bevereux,  ^'^  ^«^^«<^^  ^-  ^«--^«"-  ^-   E- 

13  Sim.  14  ;   Chaifield  v.  BerchtoMt,  ^    ^^-    ^-      ^ee   also  Att.-Geu.   y. 

L.  E.  12  Eq.  464;  L.  E.  7  Ch.  192.  Campbell,  L.   E.  5  H.  L.  524,  and 

See  as  to  a    share    of  real   estate  compare  Be   Capdevielle,    2    H.    & 

situate   abroad,    being  partnership  C.    985;  Att.-Gen.    y.    Bhicher    de 

property   belonging   to   a    testator  Waldstatt,    3    H.    &    C.    374 ;    Re 

who   dies   domiciled   in    England :  Badarfs   Trusts,  L.  E.  10  Eq.  288. 

Forbes  v.  Stevens,  L.  E.  10  Eq.  178.  And  see  ante,  p.  1798,  n.  (c). 
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given  by  testators  out  of  personal  estate,  or  out  of  any  personal 
estate  '<h&Y  may  have  had  power  to  dispose  of,  could  not  have 
intended  that  a  different  rule  should  apply  to  different  members 
but  not  to  of  the  class,  and  that  duty  should  be  payable  by  the  appointees 
Succession  ^^^^^  ^j^^  ^-^^  ^^  donees  of  powers  domiciled  out  of  Great 
Britain,  when  no  duty  would  be  payable  by  legatees  under  the 
Wills  of  those  persons  to  be  paid  out  of  their  personal  estates  (./'). 
But  the  rule  is  different  as  to  Succession  duty  on  testamentary 
appointments  under  English  instruments  (7). 

This  difference  is  well  illustrated  by  the  two  cases  of  Tlie 
Att.-Gen.Y.  Campbell  {h)  and  LyallY.  Li/allii).  In  The  AH.- 
Gen.  V.  Campbell,  A.  was  domiciled  in  Portugal,  but  on  a  visit 
to  England  made  his  Will  in  English  form  and  appointed 
executors,  some  of  whom  resided  in  England.  He  desired  his 
executors  to  collect  his  property,  which  was  in  Portugal,  to  con- 
vert it  into  cash,  pay  certain  legacies  and  invest  the  residue  in 
the  English  3  per  cents.,  to  appropriate  what  they  should  think 
necessary  to  pay  a  life  annuity  of  50/.  to  his  sister,  on  the 
termination  of  which  the  appropriated  fund  was  to  revert  to  and 
form  part  of  his  residuary  estate,  and  be  divided  (like  the  rest) 
among  his  three  children.  The  executors  exactly  performed  the 
du-ections  of  the  trust ;  when  the  sister  died  the  part  appropriated 
to  satisfy  her  annuity  became  divisible  among  the  children  : 
And  it  was  held  that  this  constituted  a  succession  within  the 
meaning  of  the  second  section  of  the  Succession  Duty  Act,  and 
was  liable  to  the  payment  of  Succession  duty.  The  general  rule 
is  stated  to  be  that :  Where  personal  property  is  bequeathed  by 
a  person  not  domiciled  in  this  country,  it  is  not,  in  the  first 
instance,  liable  to  Legacy  or  Succession  duty  on  being  paid 
to  the  legatee.  But  where  the  executor  directed  to  collect 
foreign  property  and  invest  it  here,  has  discharged  the  duty 
imposed  on  him  and  has  placed  the  fund,  in  the  way  required, 
in  this  country,  any  subsequent  devolution  of  it  becomes  liable 
to  duty,  though  the  party  on  whom  it  may  devolve  may  (like 
the  testator)  be  domiciled  abroad. 

The  case  of  Li/all  v.  L//all  was  as  follows :  By  a  marriage 
settlement  executed  in  England,  the  husband  assigned  to  trustees 

(/)  Re  Wallop's   Trusts,  1  Do  O.  [1900]  2  Q.  B.  ooQ  ;  [1901]  1  Q.  B. 

J.  &  S.  656.  123,  ante,  p.  1713. 

{(j)  Ibid.     Seoalso  Re  Lvveluce,  4  (/t)  L.    R.  11  Eq.  378;  L.  R.  5 

De    G.  &  J.    340;    and   Att.-Gen.  11.  L.  521. 
V.  Jtwiah   Colonization  Association ,  {i)  L.  E.  15  Eq.  1. 
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(all  domiciled  and  resident  in  England)  an  English  policy  of 
assurance,  effected  on  his  own  life  for  2,000/.,  payable  at  the 
expiration  of  six  months  after  his  death,  and  a  sum  of  consols, 
and  covenanted  to  pay  to  the  trustees  within  three  years  the  sum 
of  1,000/.  ;  and  it  was  declared  that  the  policy  moneys  and  the 
1,000/.  should  be  held  upon  trust  for  investment  and  payment 
of  the  income  to  the  wife  for  life,  and  then  to  the  husband  for 
life,  and  then  for  division  among  the  children  of  the  marriage. 
The  husband  died  within  three  years,  having  been  at  the  time  of 
his  marriage,  and  thenceforth  up  to  the  time  of  his  death, 
domiciled  in  New  South  Wales.  The  wife  survived  only  three 
months,  and  left  one  child,  the  plaintiff,  who  was  also  domiciled 
abroad.  At  the  time  of  the  wife's  death  neither  the  policy 
moneys  nor  the  1,000/.  covenanted  to  be  paid  to  the  trustees  had 
been  paid  to  them :  And  it  was  held,  on  the  authority  of  The 
At f. -Gen.  v,  CamphcU,  that  Succession  duty  was  payable  by  the 
plaintiff  on  the  funds  to  which  he  became  entitled  under  the 
settlement.  By  his  Will  iha  husband  appointed  trustees  and 
executors  in  New  South  Wales  to  collect  his  residuary  estate 
(which  was  all  locally  situate  in  that  country),  and  transmit  the 
same  to  trustees  and  executors  in  England  who  were  to  invest 
the  funds  so  transmitted  in  England  and  pay  the  income  to  his 
wife  for  life,  and  after  her  death  to  divide  the  same  among  the 
children.  At  the  time  of  his  wife's  death  no  part  of  the 
residuary  estate  had  reached  the  hands  of  the  English  trustees, 
but  large  remittances  were  afterwards  made  to  them :  And  it 
was  held  that  no  Succession  duty  was  payable  by  the  plaintiff  on 
the  funds  to  which  he  became  entitled  under  the  Will. 


SECTION  Y. 

By  WJiom  ihe  Duties  are  PayahJe. 

It  will  be  observed,  by  referring  to  the  statute  36  Geo.  III.  Duties 

c.  52,  s.  6,  that  the  duties,  in  all  cases  wherein  it  is  not  other-  paj'^^j^^  "^y 
.  .  executor  or 

wise  thereby  provided  for,  must  be  paid  by  the  executor  or  administrator 
administrator,    upon   retainer  for  his  own  benefit,   or   for  the  wLrprovided 
benefit  of  any  other  persons,  of  any  legacy  or  part  of  any  legacy,  ^o^. 
or  of  the  residue  or  any  part  of  such  residue,  which  he  shall  be 
entitled  so  to  retain ;  and  also  upon  delivery,  payment,  or  dis- 
charge of  any  legacy  or  residue,  &c.,  to  which  any  other  person 
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Legacy  duty  shall  be  eutitled  (/.•).  It  is  the  duty  of  tlie  executors  to  deduct 
by^'xtcutor*"^  the  Legacy  duty  when  thf-y  pay  the  legacy,  and  if  they  do  not 
or  adminis-      ^q  gQ^  they  are  made  personally  responsible  (/). 

By  the  statute  45  Geo.  III.  c.  28,  s.  5  {m),  it  is  provided, 
that  the  duties  imposed  on  legacies  charged  upon,  or  made 
payable  out  of  real  estate,  &c.,  shall  be  paid  by  the  trustee  or 
other  person  entitled  to  the  real  estate  which  is  subject  to  the 
legacy,  and  that  the  duty  shall  be  retained  by  the  person  paying 
such  legacy,  in  like  manner  as  is  provided,  respecting  legacies 
out  of  personal  estate,  by  the  statute  36  Geo.  III.  c.  52  (n).  In 
the  ease  of  The  Att.-Gen.  v.  Jaclmon,  before  stated  (o),  the  land 
out  of  which  the  legacy  was  payable  had  been  devised  to  two 
persons  in  moieties  ;  the  one  moiety  to  the  one  for  life,  and  the 
other  moiety  to  the  other  in  fee  :  And  the  Court  of  Exchequer 
held,  that  both  the  parties,  the  tenant  for  life  of  the  one  moiety, 
and  the  tenant  in  fee  of  the  other,  were  liable  to  the  Crown  for 
the  payment  of  the  Legacy  duty. 

The  collection  of  the  Succession  duty  is  provided  for  by  the 
44th  and  five  following  sections  of  the  statute  16  &  17  Vict. 
c.  51,  by  which  that  duty  is  imposed  {p).  And  it  will  be 
observed,  that  by  the  interpretation  clause  {q),  the  term 
"  trustee  "  is  to  include  an  executor  or  administrator. 

It  was  decided  in  Halen  v.  Freeman  (>•),  upon  the  construction 
of  the  Legacy  Duty  Acts,  that  a  trustee  under  a  Will,  who  had 
paid  the  Legacy  duty  upon  an  annuity,  charged  on  land,  after 
the  expiration  of  four  years  from  the  death  of  the  testator, 
might  recover  the  amount  of  duty  so  paid  from  the  legatee, 
notwithstanding  a  previous  assignment  of  the  annuity  by  such 
legatee  (■v). 

{1-)  See  ante,  p.  1768.  of  an     executor's  liability  by  lapse 

[1]  Per  Parke,  B.,  in  Re  Summon,  of  time,  see  2}ost,  p.  1862,  and  see 

3   Mees.    &  W.    386.      There  is   a  ante,  p.  1768,  note  {m). 

plain   distinction   between   Legacy  (m)  See  ante,  p.  1795. 

duty  and  Succession  duty  in  this  (h)  See  ante,  p.  1768  et  seq. 

respect — the  Legacy  Duty  Act  pro-  (o)  See  ante,  p.  1841. 

vides  that  the  executors  shall  be  (p)  See  ante, -p.  1S23  et  seq. 

liable  to  see  to  the  payment  of  the  (7)  See  ante,  p.  1799. 

duty;    the    Succession    Duty  Act  (?•)  1   Brod.  &  Bing.  391;    S.  C, 

does  not  contain  a  similar  provision  4  Moo.  21. 

apjdicablo  to  sums  wliich  an  oxe-  {$)  This  case  was  recognized  and 

cutor  has  to  pay  uiidor  a  covenant :  acted  on  in  Stoiv   v.  Davenport,   5 

per  Lindley,  L.  J.,  in   lie   /Ii(/(/iiis,  B.   &  Adol.   366;     Bate  v.    Payne, 

31  C.  D.  142,  146.   As  to  limitation  3   Q.  B.  900.      A  purchaser  from 
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But  a  question  may  arise,  whether  the  legacies  are  not,  by  the 
terms  of  the  Will,  to  be  paid  in  full,  free  of  the  Legacy  duty,  so 
as  to  make  it  incumbent  on  the  executor  to  retain  the  duty  out 
of  the  residue,  instead  of  deducting  it  from  the  payment  to  the 
legatee  (/). 

In  BarJxsdale  v.  Gilliat  [ii),  the  testator  directed  all  the 
legacies  to  be  paid  at  the  expiration  of  six  months  after  his 
decease  without  an;/  deducfion :  And  Ijord  Eldon  held,  that  the 
legatees  were  entitled  to  the  full  amount,  and  that  the  Legacy 
duty  must  be  paid  by  the  executors.  So  in  SmifJi  v.  Anderson  {x)^ 
the  testator  gave  certain  annuities,  and  directed  them  to  be  paid 
uitJwut  any  deduction  w/iatsoerer :  And  Sir  John  Leach,  M.  E,., 
held,  that  the  annuities  should  be  paid  clear  of  Legacy  duty,  on 
the  ground  that,  from  the  nature  of  the  property  out  of  which 
the  annuities  were  to  be  paid,  there  could  be  no  deduction, 
except  in  respect  of  the  Legacy  duty :  His  Honour,  in  giving 
judgment,  said,  that  he  admitted  that  it  was  to  be  stated  as  the 
fair  result  of  Lord  Eldon's  judgment  in  the  above  case  of  Barks- 
date  V.  Gilliat,  that  his  Lordship  considered  that  a  direction  to 
pay  annuities  without  deduction  would  not  extend  to  exempt  the 
annuitants  from  the  Legacy  duty,  if,  from  the  nature  of  the 

a  legatee  is  not  necessarily  subject  where  it  was  held  that  the  general 

to  the  same  liability  as  the  legatee  term  "legacy"  will  include  a  gift 

himself  in  this  respect :  Farwell  v.  of  stock,  and  Douglas  v.  Congreve, 

Seale,  3  De  G.  &  Sm.  359.  1  Keen,  410,  where  it  was  held  that 

{t)  In, such  cases,  no  duty  shall  the  term  "  pecuniary  legacy  "  will 

be  chargeable  on  the  money  to  be  not  have  that   effect,  although  it 

applied  to  the  payment  of  the  duty :  will  include  the  forgiveness   of  a 

see  stat.  36  Geo.  III.  c.  52,  s.  21,  debt:  Morris  v.  Livie,  11  L.  J.  Ch. 

ante,   p.  1779.      A  direction   in   a  172.     Where  a  particular  legacj"  is 

Will,  ' '  I  direct  all  the  legacies  left  dii-ected  to  be  paid  free  of  Legacy 

by  my  Will  and  codicil  to  be  paid  duty,  and  the  estate  is  insufficient 

free  of  Legacy  duty,"  will  not  free  to  pay  all  the  legacies,  the  Legacy 

property  liable  to  Succession  duty  duty  on  the  sum  to  be   actually 

from  that  duty :    Be  Johnston,    26  received  by  the  legatee  must  be 

C.  D.  538,  554,  in  which  case  it  was  paid  by  the  executor  before  appor- 

held  that  the  Legacy  duty  was  to  tioning  the  fund  available  for  the 

be  paid  out   of   the   estate   on   all  payment  of  the   legacies  rateably 

legacies     as     well     jsecuniary     as  amongst  the  legatees :  lie  Wilkins, 

specific,  the  word  "paid"  not  being  27  C.  D.  703;  Hmth  v.  Nugent,  29 

sufficient  under  the  circumstances  Beav.  226. 

to  cut  down  the  direction  to  pecu-  /   v   ^  Swanst   56"^ 
niary     legacies     only.       See    also 

Ansley  v.   Cotton,  16  L.  J.  Ch.  oo,  {x)  4  Euss,  Chanc.  Cas.  352. 
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property  out  of  which  the  annuities  were  payable,  there  was  any 
other  deduction  to  which  the  annuities  might  be  subject.  The 
correctness,  however,  of  this  view  of  Lord  Eldon's  judgment  was 
denied  by  Lord  Brougham  in  Louch  v,  PeterH  {(/),  and  by 
Alderson,  B.,  in  Gude  v.  Mumford  (z). 

In  Bau-h'iis  v.  Tatham  {a),  an  annuity  was  given  by  a  Will 
clear  of  all  dcdudiom^  and  was  directed  to  be  paid  out  of  certain 
sums  of  stock  standing  in  the  testator's  name :  and  Sir  Ij. 
Shadwell,  V.-C,  held  that  the  executors  were  bound  to  pay 
the  legacy,  free  from  the  legacy  tax. 

In  8tow  v.  Davenport  (b),  lands  were  devised  to  the  use  among 
others,  that  M.  A.  F.  should  take,  from  and  out  of  the  same 
premises,  an  annuity  or  yearly  charge  of  500/.  a  year,  to  be  paid 
clear  of  all  taxes  and  deductions,  remainder  to  S.  for  life,  subject 
to  the  annuity :  And  the  Court  of  King's  Bench  held,  that  the 
annuity  was  to  be  paid  clear  of  Legacy  duty,  and  was  a  charge 
upon  the  land ;  and  consequently,  that  S.,  who  had  entered  into 
possession  under  the  devise  to  him,  and  been  compelled  to  pay 
the  Legacy  duty  on  the  annuity,  pursuant  to  45  Greo.  III.  c.  28, 
s.  5,  could  not  recover  it  again  from  the  annuitant  (c). 


{)/)  1  M.  &  K.  489. 

(z)  2  Y.  &  C.  448. 

{a)  2  Sim.  492.  It  must  bo 
observed,  that  in  tlie  case  already 
mentioned  of  Hales  v.  Freeman,  1 
Brod.  &  Bingli.  391,  the  Court  of 
C.  P,  held  that  a  legatee,  to  whom 
an  annuity  was  given  ' '  clear  of  all 
deduction,"  was  compellable  to  re- 
fund the  amount  of  the  duty  :  But 
the  point  which  might  have  been 
raised  upon  the  construction  of 
these  words  does  not  appear  to  have 
been  noticed  by  either  the  bar  or 
the  bench  ;  and  the  argument  and 
decision  proceeded  on  a  totally  dis- 
tinct ground. 

(/>)  5  B.  &  Adol.  359;  S.  C, 
Nov.  &  M.  805. 

(c)  Whether  or  not  an  annuity 
is  to  be  free  from  any  deduction 
for  income  tax  must  depend  upon 
the  meaning  of  the  words  \iHod  by 
the    testator,    that    is,    upon    the 


meaning  with  which  he  uses  the 
word  "  deduction."  Prima  facie 
the  word  "  deduction"  does  not  in- 
clude income  tax,  because  income 
tax  is  not  a  deduction,  but  a  pay- 
ment— to  be  made  by  the  recipient 
of  the  legacy ;  and  there  must  be 
something  else  besides  the  word 
"deduction"  to  make  the  gift  of 
an  annuity  free  of  income  tax.  In 
the  cases  of  Festlng  v.  Taylor,  3 
B.  &  S.  217  ;  Lord  Lovat  v.  Duchess 
of  Leeds,  2  Dr.  &  Sm.  62  ;  Turner 
V.  Mullineux,  1  J.  &  H.  334 ;  Re 
Bannerman^s  Estate,  21  0.  D.  105, 
the  Court  found  sufficient  to  con- 
strue the  Will  in  the  wider  sense. 
In  the  cases  of  Wall  v.  Wall,  15 
Sim.  513;  Lethhridge  v.  Thurlow, 
15  Beav.  334  ;  Abadam  v.  Ahadam, 
33  Beav.  475  ;  Sadler  v.  Richards, 
4  K.  &  J.  302  ;  Peareth  v.  Marriott, 
22  C.  D.  182  ;  Oleadow  v.  Leetham, 
22  C.  D.  269,  the  Court  was  unable 
to  admit  such  construction. 
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Again,  in  Louch  v.  Pdem  (d),  a  testatrix  gave  to  L.  for  his 
life  an  annuity  or  clear  yearly  sum  of  5u0/.,  to  be  paid  and  pay- 
able half-yearly,  out  of  real  estate,  clear  of  all  taxes  and  outgoiiiys : 
And  it  was  held,  by  Sir  J.  Leach,  M.  R.,  and  afterwards  by 
Lord  Brougham  on  appeal,  that  the  annuitant  took  it  clear  of 
the  Legacy  duty. 

Further,  in  Courtoy  v.  Vincent  (e),  a  testator  directed  his 
executors  and  trustees  to  pay  certain  annuities  and  legacies 
clear  of  the  property  tax,  and  all  expenses  attending  the  same  : 
And  it  was  held  by  Sir  T.  Plumer,  M.  R.,  that  the  Legacy  duty 
ought  to  be  paid  out  of  the  assets  of  the  testator,  and  that  the 
annuitants  and  legatees  were  entitled  to  receive  the  full  amount 
of  their  respective  legacies  and  annuities,  without  any  deductions 
in  respect  of  Legacy  duty. 

So  in  Godsden  v.  Dotterill  {/) ,  a  testator  bequeathed  to  liis 
sister  a  legacy  of  100/.,  to  be  paid  to  her  free  from,  all  expense ; 
and  it  was  held  by  Sir  J.  Leach,  M.  R.,  that  this  legacy  was  to 
bo  paid  discharged  of  duty. 

Again,  in  G/ide  v.  Man/ford  (g),  a  testator  devised  to  James 
Metherell,  for  his  life,  "  one  annuity  or  clear  yearly  sum  of 
100/.,"  and  charged  his  estates  at  Chobham  with  the  payment 
of  "  the  said  annuity  or  yearly  sum  of  10()/. :"  He  then  devised 
the  estates  at  Chobham  to  trustees,  in  trust  to  levy  and  raise  the 
annuity,  and  pay  the  same  to  James  Metherell ;  and  subject 
thereto,  and  all  costs,  charges,  and  expenses  attending  the 
raising  and  paying  the  same,  in  trust  for  A.  for  life,  with 
remainder  to  B.  in  fee  :  And  Alderson,  B.,  held  that  James 
Metherell  was  entitled  to  the  annuity  clear  of  all  deductions  for 
Legacy  duty,  and  that  the  residuary  estate  was  chargeable  with 
the  duty  payable  thereon  :  The  learned  Baron  observed,  that  it 
was  clear,  from  the  authorities  on  the  subject,  that  if,  from  any 
directions  contained  in  the  Will,  an  intention  on  the  part  of  the 
testator  can  be  collected  that  the  Legacy  duty  should  be  paid  by 
the  executor,  the  Court  will  carry  that  direction  into  effect : 
And  the  learned  Judge  denied  that  the  view  taken  by  Sir  J, 
Leach  (li),  of  Lord  Eldon's  judgment  in  Barksdale  v.  Gilliat, 
was  correct ;  but  declared  his  opinion,  that  the  right  construction 
of  it  was,  that  Lord  Eldon  considered  the  words  "  without 
deduction "   to   mean,  in  their  ordinary  sense,    "  clear  of   all 

((Z)  1  M.  &  K.  489.         (e)  1  Turn.  &  Russ.  433.         (/)  1  M.  &  K.  56. 
{g)  2  y.  &  CoU.  448.  {h)  See  ante,  p.  1855. 
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deduction,"  and  then  wont  ou  to  examine,  Avlietlicr,  in  the  four 
corners  of  the  Will,  he  could  find  the  same  words  used,  in 
another  sense,  or  in  a  more  definite  and  limited  sense ;  and 
whether,  if  he  could  find  an  intention  to  use  them  in  a  limited 
sense,  he  could  carry  that  intention  into  effect ;  and  upon  the 
whole  he  arrived  at  the  conclusion  that  the  words  must  be  used 
iii  their  ordinary  sense  without  qualification  (/). 

But  in  Fodcr  v.  Ley  (k),  where  a  testatrix  bequeathed  pro- 
perty in  trust  "  to  pay  off  the  debts  of  her  first  husband,  as  it 
was  her  will  that  the  same  should  be  discharged,"  and  the 
moneys  remaining  unexpended,  to  her  nephew ;  the  Court  of 
Common  Pleas  held,  that  the  creditors  ought  to  pay  the  Legacy 
duty  upon  their  several  debts  ;  and  that  the  matter  having  been 
overlooked  in  an  order  made  by  the  Court  of  Chancery  for  the 
payment  of  the  debts,  the  executors,  who  had  paid  the  debts  in 
full,  and  then  paid  the  Legacy  duty,  might  recover  the  amount 
from  the  creditors  respectively,  in  an  action  for  money  paid  to 
their  use. 

Again,  in  Sanders  v.  Kiddell  {/),  a  testatrix  gave  to  trustees 
such  a  sum  of  money  as  that  the  annual  produce  thereof,  when 
invested  in  the  funds,  would  produce  the  clear  yearly  sum  of 
500/.,  upon  trust  to  pay  the  annual  produce  to  certain  of  her 
relations  in  succession  for  life,  and  afterwards,  as  to  one-fifth 
part,  upon  trust  to  pay  it  to  M.  C.  Gascoigne  for  his  life,  and 
after  his  decease,  to  any  wife  who  might  survive  him,  during 
her  life,  and  after  the  decease  of  the  survivor  of  them,  upon 
trust  for  his  children  :  And  Sir  L.  Shadwell,  V.-C,  held  that 
the  fund  was  not  exempted  from  Legacy  duty  ;  for  that  it 
appeared,  from  the  language  of  the  Will,  that  the  testatrix 
meant  that  what  she  had  directed  to  be  done,  should  be  done  at 
once ;  that  M.  C.  Gascoigne  might  or  might  not  marry  a 
relation  of  the  testatrix,  and  his  children  might  be  related 
in  some  degree  to  the  testatrix,  or  they  might  not ;  and,  there- 
fore, that  the  word  "  clear  "  must  be  taken  to  refer  not  to  the 
Legacy  duty,  but  to  the  expenses  of  investment,  and  so  on  (m). 

(r)   Sco   also    accord.    Mam's  v.  271. 

Burton,  11  Sim.  161  ;   Ford\.  Rax-  {Jc)  2  Bingh.  N.  S.  269. 

ton,  1  Coll.  403  ;  Baihy  v.    Boult,  [l)  7  Sim.  536. 

_14  Beav.  595;    Ilayvea  v.  Ilayiics,  (m)  In  this  case  tlie  testator  did 

3  Do  O.  M.  &  O.  590  ;     19  Bcav.  not  use  the  words  "  clear  of  all  de- 

499  ;    Warhrkk  v.  VurJcij,  30  Bcav.  ductions,"  and  besides,  the  parties 

241 ;   Be  Coles's  Will,  L.  11.  8  Eq.  were  to  take  in  succession  :   jier 
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And  this  case  was  recognised  and  acted  upon  by  Eomilly,  M.  E., 
in  PHdie  v.  Fictd  [u). 

Where  one  legacy  is  given  by  Will  free  of  duty,  and  by  a 
codicil  another  is  given  in  suhstitution  of  that  given  by  the  Will, 
and  upon  the  same  trusts,  the  siibstituted  legacy  is  also  to 
be  considered  as  given  free  from  the  duty  ;  because,  being  a 
mere  substitution,  it  is  prima  facie  attended  with  the  same 
incidents  :  so  where  a  subsequent  addition  is  made  to  a  prior 
legacy,  the  addition  will  have  the  same  qualities  (o). 

Thus  in  Cooper  v.  Da// (p),  the  testator  gave  to  liis  widow 
800/.,  payable  within  three  months  from  his  death,  and  free  from 
Legacy  duty  :  He  also  gave  4,000/.  to  trustees,  payable  to  them 
within  the  same  period,  free  from  Legacy  duty,  in  trust  for  his 
two  daughters,  to  be  paid  at  twenty-one,  with  intermediate 
interest  for  their  maintenance  :  By  a  codicil,  the  testator 
bequeathed  to  his  wife  an  additional  sum  of  200/.  free  from 
Legacy  duty:  he  also  revoked  the  legacy  of  i,000/.  and  in 
substitution  gave  in  trust  for  his  daughters  5,000/.,  "upon  the 
trusts,  and  to  and  for  the  same  intents  and  purposes,  and  under 
and  subject  to  the  same  powers,  provisoes  and  limitations,  as 
expressed  in  his  Will  conceruing  the  legacy  of  4,000/."  :  By  a 
second  codicil  the  testator  revoked  the  gift  of  5,000/.,  and  gave 
in  its  place  6,000/.  to  the  same  trustees,  upon  the  trusts,  &c., 
following  the  words  in  the  first  codicil :  The  only  question  was, 
whether  the  legacy  of  6,000/.  was  to  be  paid  free  of  the  Legacy 
duty  :  and  Sir  William  Grant  declared,  upon  the  authority  of 
the  eases  of  Leacroft  v.  Maynard  {q),  and  Croicdcr  v.  Clowes  (r), 

Shadwell,     V.-C,     in    Harris    v.  wliich  throws  the  bui'den   of  the 

Burton,  11   Sim.  161,  163.     Where  Legacy   duty   upon    the  part    re- 

a  legacy,  the  fund  being  in  Court,  tained,  and  a  covenant  for  further 

was  assigned  by  a  deed,  which  re-  assurance  does  not  bind  the  settlor 

presented  that  it  was  ?//n')/cum6e?Y(7,  to     indemnify    the     settled     fund 

it  was  held  that  the  Legacy  duty  against  Legacy  duty:  Re  Repington, 

did    not    constitute    an    "  incuni-  [1904]  1  Ch.  811. 

brance:"  Bliss  v.  Putnam,  7  Beav.  {n)  19  Beav.  497. 

40.     In  all  cases  of  assignment  of  (o)  By    Sir  J.   Leach,  V.-C,   6 

reversionary  interests  the  Legacy  Madd.  31.     See  the  cases  collected, 

duty  which    becomes  payable    on  ante,     p.     1041,    note   (m)  ;     post, 

their  falling  into  possession  falls,  p.  1860,  note  {t). 

in  the  absence  of  express  contract,  {p)  3  Meriv.  154. 

on  the    assignee;   and  where  the  [q)  3  Bro.  C.  C.  233;  ,S'.    C,    1 

owner    of   a  reversionary  interest  Ves.  279. 

settles  a  part  of  it,  there  is  no  rule  (r)  2  Ves.  449,  450. 
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that  the  substituted  legacy  of  6,000/.  was  to  be  taken  as  exempted 
from  the  Legacy  duty,  in  like  manner  with  the  original  legacy, 
in  the  place  of  which  it  was  given.  So  in  Shoftesburij  v.  Marl- 
borough (s),  a  testator  by  his  Will  gave  an  annuity  to  his  grand- 
son, and  directed  the  executors  to  pay  the  Legacy  duty  on  all 
the  legacies  and  annuities  given  by  his  Will :  By  a  codicil,  he 
gave  an  annuity  to  his  grandson  in  lieu  of  the  annuity  given  by 
his  Will :  And  Sir  L.  Shadwell,  V.-C,  held,  that  the  annuity 
given  by  the  codicil  was  free  from  Legacy  duty ;  his  Honour 
observing,  that  when  the  thing  bequeathed  by  a  codicil  is  given 
as  a  mere  substitution  for  that  which  is  bequeathed  by  the  Will, 
it  is  to  be  taken  with  all  its  accidents  (/) . 

But  in  Chaiteris  v.  Young  (?f),  the  testator  bequeathed  to  his 
daughter  50,000/.,  of  which  20,000/.  was  to  be  paid  to  her  abso- 
lutely, and,  as  to  the  remaining  30,000/.,  she  was  to  receive  the 
interest  to  her  separate  use  during  her  life,  and  after  her  death, 
the  principal  was  to  be  paid  to  such  person  or  persons,  as  she 
might  by  her  Will  appoint;  and,  after  giving  various  other 
legacies,  and  bequeathing  to  the  same  daughter  a  share  of  the 
residue  of  his  personal  estate,  he  directed  that  all  the  specific 
and  pecuniary  legacies  thereinbefore  bequeathed  should  be  paid 
to  the  respective  legatees  free  of  Legacy  duty :  The  daughter 
having  died  in  his  lifetime,  he  afterwards  by  a  codicil,  "  instead 
of  the  legacies  given  to  her  by  my  Will,  which  are  now  lapsed," 
bequeathed  to  her  husband  20,000/. :  Sir  John  Leach,  V.-C, 
decreed  if),  that  the  husband  was  not  entitled  to  have  the 
20,00U/.  paid  to  him  free  of  Legacy  duty  :  And  upon  appeal  to 
the  Lord  Chancellor,  his  Lordship  (Lord  Lyndhurst)  was  of 
opinion  that  the  legacy  given  to  the  husband  by  the  codicil 
could  not  be  considered  as  given  by  way  of  substitution  for  the 
legacy  which  the  Will  had  destined  for  his  wife,  but  was  an 
independent,  distinct,  substantive  bequest:  He  therefore  con- 
firmed the  judgment  of  the  Vice-Chancellor,  and  dismissed  the 
appeal  (//) . 

In  Bgne  v.  Cur  re  y  (z),  a  testator  by  his  Will,  bequeathed 
certain  legacies  to  charitable  institutions,  and  directed  that  they 

(,s)  7  Sim.  237.  (.x')  6  Madd.  30. 

{t)  Seo   also   Fisher  v.  Brierley,  {y)  See  also  Biirroivs  v.  Cottrell, 

30   Beav.    267;  Johnstone   v.   Lord  3  Sim.  375  ;  Early  y.  Benhow,  ante, 

Ilarrowby,   1   Do  G.  F.  &  J.  428,  p.  6,  note  (r). 

overruling  »S'.  C,  Johns.  425.  (z)  2  Cr.   &  Mees.  G03 ;  *S'.  C,  4 

(//,)  2  Euss.  Clianc.  Cas.  183.  Tyrwh.  479. 
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sliould  be  paid  as  follows,  "  Whicli  cliaritable  legacies  I  direct 
may  be  paid  out  of  my  personal  estate,  prior  to  the  payment  of 
my  debts,  and  the  said  legacies  hereby  by  me  given  and 
bequeathed : "  He  then  directed  "  all  his  legacies  to  be  paid 
within  two  years  after  his  decease,  free  of  any  deduction  for  tax 
or  duty : "  By  a  codicil,  he  bequeathed  legacies  payable  and 
raiseable  immediately  :  And  the  Court  of  Exchequer  held,  that 
the  charitable  legacies,  and  the  legacies  given  by  the  codicil 
raiseable  immediately,  were  payable  free  from  Legacy  duty  (r/) . 

In  Douglas  v.  Congrcve  {b),  a  testator  gave  to  M.  S.  50,000/., 
three  per  cent,  consols,  to  be  transferred  within  six  months  after 
his  decease,  and,  after  giving  a  variety  of  specific  and  pecuniary 
legacies,  he  directed  that  the  duty  upon  all  the  pecuniary 
legacies  thereinbefore  bequeathed  should  be  paid  out  of  his 
general  personal  estate  :  And  Lord  Langdale,  M.  R.,  held,  that 
the  legacy  of  the  stock  was  not  a  pecuniary  legacy,  and  conse- 
quently not  exempted  under  this  clause  of  the  Will  from  the 
payment  of  Legacy  duty. 

In  JF//ite  v.  La  lie  {c),  a  testator  gave  several  pecuniary  and 
specific  legacies,  and  directed  that  "  all  legacies  and  bequests  " 
by  his  Will  given,  should  be  paid  or  satisfied  free  of  duty,  and 
he  devised  his  residuary  real  estate  to  A.  for  life,  and  afterwards 
upon  trust  for  sale:  and  Lord  Romilly,  M.  R.,  held,  upon  the 
ordinary  meaning  of  the  words  "  legacies  and  bequests,"  and 
also  upon  the  general  construction  of  the  Will,  that  the  Legacy 
duty  which  would  become  payable  on  the  proceeds  of  the  real 
estate,  was  not  payable  out  of  the  personal  estate. 

In  Lord  Lo}i(Ie.shorough  v.  Somerrille  {d),  the  testator  dii'ected 
Legacy  duty  to  be  paid  out  of  his  general  personal  estate  on  the 
annuities  and  pecuniary  legacies  given  by  the  Will :  And  it  was 
held  by  Romilly,  M.  R.,  that  the  income  of  residuary  uninvested 
personal  estate  directed  to  be  invested  in  land  and  settled  to 
uses,  was  not  an  annuity  within  such  direction  {e) . 


(a)  See      accord.      WiUiams     v.  to  invest  in  the  funds  such  a  simi 

Hughes,  24  Beav.  474.  as   would    produce   200^    a    year, 

(6)  1  Keen,  410.  clear  of  the  Legacy  duty,  and  all 

(c)  L.  E.  6  Eq.  188.  other  deductions,  which  annual  sum 

(d)  19  Beav.  295.  was  to  he  paid  to  A.  for  her  life, 

(e)  In  Calvert  Y.  Sehhon,  2  Keen,  and  after  her  decease  the  principal  Exemption  of 
672,    a  testator    bequeathed  some  was  to  be  paid  to   other  parties;  jf^^^^'j^'^^ 
specific  chattels  and  a  sum  of  2001.  and  the  testator  dii'ected  his  exe-  ^q  leo-atee  in 
to  A.,  and  he  directed  his  executors  ciitors  to  pay  the  Legacy  duty  on  remainder. 
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Out  of  what 
fuud  the  duty 
is  to  be  paid. 


Limitation  of 
time  in  re- 
covering 
Legacy  and 
Succession 
duties. 


Power  to 
deposit  copies 
of  documents 
and  liability 
to  duty  to 
cease  after 
specified 
period. 


In  Nod  V.  Lord  Henley  (/),  a  legacy  was  bequeathed  to  be 
paid  out  of  the  rents  and  profits,  and  the  produce  of  the  sale  of 
a  real  estate  devised  to  be  sold  for  the  payment  of  such  legacy, 
inter  alia :  In  a  subsequent  part  of  the  Will,  this  legacy  was 
directed  by  a  general  clause,  extending  to  all  the  legacies  before 
given,  to  be  paid  in  full,  free  of  the  duty :  And  the  Court  of 
Exchequer  held,  that  the  duty  on  that  particular  legacy  must  be 
paid  out  of  the  real  fund,  and  not  out  of  the  personalty ;  the 
exemption  from  the  duty  being  an  augmentation  of  the  legacy, 
and  therefore  payable  out  of  the  specific  fund  (g). 

It  ]nay  here  be  convenient  to  notice  that  by  recent  statutes 
certain  limitations  of  time  have  been  imposed  on  the  right  of 
the  Crown  to  recover  Legacy  and  Succession  duties.  Thus  by 
52  &  58  Yict.  c.  7,  s.  14,  it  is  provided  that  no  person  shall, 
under  a  testamentary  document  admitted  to  probate,  or  under 
letters  of  administration,  or  under  a  confirmation,  be  liable  for 
payment  of  any  Legacy,  Succession,  or  Estate  duty,  after  six 
years  from  the  settlement  of  the  account  in  respect  of  which 
the  duty  is  payable,  where  such  account  was  in  all  respects  a 
full  and  true  account.  And  further  that  trustees,  executors  and 
administrators,  are  not  to  be  liable  after  six  years  if  it  be  proved 
to  the  commissioners  that  the  account  rendered  was  correct  to 
the  best  of  their  knowledge. 

By  sect.  13  of  52  &  53  Yict.  c.  7,  it  is  provided  that : — 

(1.)  A  person  may  deposit  with  the  commissioners  an  attested 
copy  of  any  document  creating  a  liability  for  Succes- 
sion or  Estate  duty,  other  than  a  testamentary  one 
admitted  to  probate. 


the  specific  and  pecuniary  legacies 
and  yearly  sum  given  to  A. :  A. 
and  the  legatees  in  remainder, 
were  strangers  in  blood  to  the 
testator  ;  so  that  the  same  rate  of 
duty  was  chargeable  on  the  wholo 
bequest,  and  the  full  amount  of 
the  duty  payable  at  once  (see 
ante,  p.  1773,  1774):  And  Lord 
Laiigdale,  M.  E.,  hold,  that  the 
Lf.'gacy  duty  was  payable  out  of 
the  testator's  residuary  estate,  both 
in  respect  to  the  interest  given  to 
A.,  and  to  those  in  remainder; 
inasmuch  as  th'-  ri'sidiiary  legatee 


could  not  on  A.'s  death,  call  back 
any  part  of  the  duty  that  had  been 
paid. 

(/)  7  Price,  241 ;  S.  C,  in  Dom. 
Proc.  12  Price,  213. 

{(/)  See  also  Stow  v.  Davenport, 
ante,  p.  1856 ;  Wilkinson  v.  Barber, 
L.  E.  14  Eq.  96;  Farrer  v.  St. 
Catharine's  College,  L.  E.  16  Eq. 
19;  Wilson  v.  (fLeartj,  L.  E.  17 
Eq.  419.  As  to  the  fund  out  of 
which  Estate  duty  is  payable  apart 
from  any  direction  in  the  Will,  see 
ante,  p.  1735  et  seq. 
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(2.)  A  receipt  is  to  be  given  by  tlie  officer  of  the  coramis- 
sioners  for  such  document. 

(3.)  After  such  a  receipt  has  been  given  for  a  copy  of  such  a 
document,  no  person  is  to  be  liable  for  duty  imder  it 
after  six  years  from  the  date  of  notice  to  the  commis- 
sioners of  the  fact  which  gives  rise  to  an  immediate 
claim  to  such  duty. 

(4.)  The  costs  of  depositing  the  copy  and  obtaining  the 
receipt  are  to  be  considered  duly  incurred  by  the 
trustee  or  executor. 

By  52  &  53  Yict.  c.  7,  s.  12,  it  is  provided  that  (1)  notwith- 
standing sect.  42,  and  any  other  provision  of  the  Act  of  1853, 
real  property  estates  and  interests  shall  not  be  liable  as  against 
purchasers  or  mortgagees  for  Succession  or  Estate  duty  after 
six  years  from  the  date  of  notice  to  the  commissioners  that  the 
successor  has  become  entitled,  or  from  that  of  the  first  payment 
of  an  instalment  or  part  of  the  duty  or  (where  the  successor 
has  availed  himself  of  the  option  given  by  51  &  52  Vict.  c.  8, 
s.  22),  after  two  years  from  the  time  for  payment  of  the  last 
instalment  or  part  of  the  duty,  or  in  the  absence  of  any  such 
notice  or  payment  after  the  lapse  of  twelve  years  from  the 
happening  of  the  event  (whether  before  or  after  the  passing 
of  this  Act)  which  gave  rise  to  an  immediate  claim  to  such 
duty,  or  if  such  period  expires  within  six  years  from  the  date 
of  the  passing  of  the  Act,  then  after  the  expiration  of  six  years 
from  the  last-mentioned  date. 

(2.)  The  duty  unpaid  at  the  end  of  such  periods  shall  be 
paid  by  the  successor  or  persons  mentioned  in  sect.  44  of  the 
Act  of  1853,  other  than  the  purchaser  or  mortgagee,  and  be 
charged  upon  other  property  comprised  in  the  succession  (unless 
vested  in  the  purchaser  or  mortgagee),  and  in  the  case  of  a 
mortgage  upon  the  equity  of  redemption. 

(3.)  A  pm'chaser  or  mortgagee  shall  not  for  the  purpose 
of  obtaining  the  exemption  be  bound  to  see  that  the  duty  is 
discharged  out  of  the  purchase-money  or  loan. 


Gn  2 
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THE   WILLS   ACT,    1837 
(1  Vict.  c.  26). 

An  Act  for  the  Amendment  of  the  Laws  with  respect  to 
Wills.  [3rd  July,  1837.] 

Be  it  enacted,  That  the  words  and  expressions  hereinafter  men-  Meaning  of 

tioned,  which  in  their  ordinary  sie-nification  have  a  more  confined  ?^^*fl^  words 
.  J      »  -^  this  Act ; 

or  a  different  meaning,  shall  in  this  Act,  except  where  the  nature 
of  the  provision  or  the  context  of  the  Act  shall  exclude  such  con- 
struction, be  interpreted  as  follows  :  (that  is  to  say),  the  word  "Will" 
shall  extend  to  a  testament,  and  to  a  codicil,  and  to  an  appoint-  "Will:" 
ment  by  Will  or  by  writing  in  the  nature  of  a  Will  in  exercise  of 
a  power,  and  also  to  a  disposition  by  Will  and  testament  or  devise 
of  the  custody  and  tuition  of  any  child,  by  virtue  of  an  Act  passed  in 
the  twelfth  year  of  the  reign  of  King  Charles  the  Second,  intituled  12  Car.  II. 
An  Act  for  taking  away  the  Court  of  Wards  and  liveries  and  tenures, 
in  capite  and  by  kniyhts  service,   and  purveyance,   and  for  settling  a 
revenue  upon  his  Majesty  in  lieu   thereof,   or  by  virtue  of   an  Act 
passed  in  the  Parliament  of  Ireland  in  the  fourteenth  and  fifteenth 
years  of  the  reign  of  King  Charles  the  Second,  intituled  An  Act  U  &  15 
for  taking  aivay  the  Court  of  Hoards  and  liveries  and  tenures  in  capite     ^^'      '  ^  '' 
and  by  knights  service,  and  to  any  other  testamentary  disposition ; 
and  the  words  "real  estate"  shall  extend  to  manors,  advowsons,   <<iieal 
naessuages,  lands,  tithes,  rents,  and  hereditaments,  whether  free-  estate:" 
hold,  customary  freehold,  tenant  right,  customary  or  copyhold,  or 
of  any  other  tenure,  and  whether  corporeal,  incorporeal,  or  personal, 
and  to  any  undivided  share  thereof,  and  to  any  estate,  right,  or 
interest  (other  than   a  chattel    interest)  therein  ;    and   the   words 
"personal   estate"    shall   extend   to   leasehold   estates   and   other  "  Ptrsonal 
chattels  real,  and  also  to  monies,  shares  of  government  and  other 
funds,  securities  for  money  (not  being  real  estates),  debts,  choses  in 
action,  rights,  credits,   goods,   and  all  other  property  whatsoeA^er 
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1  Vict.  c.  26.    wliicli  by  law  devolves  upon  the  executor  or  administrator,  and  to 
Number :  ^^J  share  or  interest  therein;  and  every  word  importing  the  singular 

number  only  shall  extend  and  be   applied  to  several  persons    or 

things  as  well  as  one  person  or  thing ;  and  every  word  importing 
Gender :  the  masculine  gender  only  shall  extend  and  be  applied  to  a  female 

as  well  as  a  male. 
Repeal  of  the  H.  And  be  it  further  enacted,  That  an  Act  passM  in  the  thirty- 
AVills  *^^2°  second  year  of  the  reign  of  King  Henry  the  Eighth,  intituled  The 
Hen.  VIII.  Act  of  Wills,  Wards,  and  Primer  Seisins,  whereby  a  Man  may  demise 
3"'  H^n  VIII  ^^^"  pf^^is  of  his  Land ;  and  also  an  Act  passed  in  the  thirty-fourth 
c.  5.  and  thirty-fifth  years  of  the  reign  of  the   said  King  Henry  the 

Eighth,  intituled   The  Bill  concerning  the  explanatioti  of  Wills  ;  and 

10  Car.  I.         also  an  Act  passed  in  the  Parliament  of  Ireland,  in  the  tenth  year 

Sess   2   c  2  ... 

(l)  '    '    '         of  the  reign  of  King  Charles  the  Eirst,  intituled  Afi  Act  hoiv  Lands, 

Tenements,  etc.,  may  be  disposed  by  Will  or  otherwise,  and  concerning 

Sects.  5,  6, 12,    Wards  and  Primer  Seisins  ;  and  also  so  much  of  an  Act  passed  in 

2-''of  the  Sta-  ^^^®  twenty-ninth  year  of  the  reign  of  King  Charles  the  Second, 

tute  of  intituled  An  Act  for  Prevention  of  Frauds  and  Perjuries,  and  of  an 

Car" II  c   3  •  ^^^  passed  in  the  Parliament  of  Ireland  in  the  seventh  year  of  the 

7  Will.  III.      reign  of  King  William  the  Third,  intituled  An  Act  for  Prevention  of 

0.  12  (I),  Frauds  and  Perjuries,  as  relates  to  devises  or  bequests  of  lands  or 

tenements,  or  to  the  revocation  or  alteration  of  any  devise  in  writing 

of  any  lands,  tenements,  or  hereditaments,  or  any  clause  thereof,  or 

to  the  devise  of  any  estate  pur  autre  vie,  or  to  any  such  estates  being 

assets,  or  to  nuncupative  Wills,  or  to  the  repeal,  altering,  or  changing 

of  any  Will  in  writing  concerning  any  goods  or  chattels  or  personal 

estate,  or  any  clause,  devise,  or  bequest  therein :   and  also  so  much 

Sect.  14  of  4     of  an  Act  passed   in  the  fourth  and  fifth  years  of  the  reign  of 

16  '^^'         Queen  Anne,  intituled  An  Act  for  the  Amendment  of  the  Law  and 

the  better  Advancement  of  Justice,    and   of   an  Act   passed  in  the 

6  Anne,  c.  10   Parliament  of  Ireland  in  the  sixth  year  of  the  reign  of  Queen 

Anne,  intituled  An  Act  for  the  Amendment  of  the  Law  and  the  better 

Advancement  of  Justice  as  relates  to  witnesses  to  nuncupative  Wills: 

Sect.  9  of  14     and  also  so  much  of  an  Act  passed  in  the  fourteenth  year  of  the 

CO.      .  c.     .  j,gjgjj  q£  King  George  the  Second,  intituled.  An  Act  to  amend  the 

Law  concerning  Common  Recoveries,   and  to  ex2}lain  and  amend  an 

Act  made  in  the  twenty-ninth  year  of  the  reign  of  King  Charles  the 

Second,  intituled  ^^  An  Act  for  Preve7ition  of  Frauds  and  Petjuries,^' 

25  Geo.  II.       as  relates  to  estates  pur  autre  tie:  and  also  an  Act  passed  in  the 

astocolomes),  twenty-fifth  year  of  the  reign  of  King  George  the  Second,  intituled 

An    Act  for    avoiding    and  putting    an   end  to  certain   Doubts   and 

Questions  relating  to  the  Attestatioti  oj"  Wills  and  Codicils  concerning 

Real  Estates  in  tliat  part  of  Great  Britain  called  England,  and  in 

his  Majesty^ s   Colonies  and  Plantations  in  America,  except  so  far  as 

relates  to  his  Majesty's  colonies  and  plantations  in  America  ;   and 
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also  an  Act  passed  in  the  Parliament  of  Ireland  in  tlie  same  twenty-    1  Vict.  c.  26. 

fifth  year  of  the  reign  of  King  George  the  Second,  intituled  ^In  25  Geo.  II. 

^lc(  for    the    avoiding    and  initting   an    end    to    certain    Doubts    and  c.  11  (I). 

Questions  relating  to  the  Attestations  of  Wills  and  Codicils  concerning 

Heal  Estates ;   and  also  an  Act  passed  in  the  fifty-fifth  year  of  the  55  Geo.  III. 

reign  of  King  George  the  Third,  intituled  An  Act  to  remove  certain  ^-  ^^-• 

Difficulties  in  the  Disposition  of  Copyhold  Estates  hy  Will,  shall  ho 

and  the  same  are  hereby  repealed,  except  so  far  as  the  same  Acts 

or  any  of  them  respectively  relate  to  nny  Wills  or  estates  pur  autre 

vie,  to  which  this  Act  does  not  extend. 

III.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  every  All  property 
person  to  devise,  bequeath,  or  dispose  of,  by  his  Will  executed  in  ^J^^  ^f  ^' 
manner  hereinafter    required,    all  real   estate    and    all    personal  Will ; 
estate  (a)  which  he  shall  be  entitled  to,  either  at  law  or  in  equity, 
at  the  time  of  his  death,  and  which  if  not  so  devised,  bequeathed, 
or  disposed  of,  would  devolve  upon  the  heir-at-law,  or  customary 
heir  of  him,  or,  if  he  became  entitled  by  descent,  of  his  ancestor,  or 
upon  his  executor  or  administrator :    and  that  the  power  hereby  comprising 
given  shall  extend  to  all  real  estate  of  the  nature  of  customary  ciit^t"mary 

"  _  _  _    ''    ireenolds  and 

freehold  or  tenant  right,  or  customary  or  copyhold,  notwithstanding  copyholds 

that  the  testator  may  not  have  surrendered  the  same  to  the  use  of  '"itliout  sur- 
.  .  .  .  .  .  render  and 

his  Will,  or  notwithstanding  that,  being  entitled  as  heir,  devisee,  before  admit- 

or  otherwise  to  be  admitted  thereto,  he  shall  not  have  been  admitted  t^^ce,  aiid 

•  ^1^0  ^'^cli  of 

thereto,  or  notwithstanding  that  the  same,  m  consecjuence  of  the  them  as 

want  of  a  custom  to  devise  or  surrender  to  the  use  of  a  Will  or  cannot  now 

1P1      -vTT-Ti    •(?     1  •     be  devised ; 
otherwise,  could  not  at  law  have  been  disposed  of  by  Will  it  this 

Act  had  not  been  made,  or  notwithstanding  that  the  same,  in  con- 
sequence of  there  being  a  custom  that  a  Will  or  a  sui'render  to  the 
use  of  a  Will  should  continue  in  force  for  a  limited  time  only,  or 
any  other  special  custom,  could  not  have  been  disposed  of  by  Will 
according  to  the  power  contained  in  this  Act,  if  this  Act  had  not 
been  made:    and  also  to  estates  pxir  autre  vie  (b),  whether  there  estates j*;?^' 
shall  or  shall  not  be  any  special  occupant  thereof,  and  whether  the  ""^' "  *  *^  • 
same  shall  be  freehold,  customary  freehold,  tenant  right,  customary 
or  copyhold,  or  of  any  other  tenure,  and  whether  the  same  shall  be 
a  corporeal  or  an  incorporeal  hereditament ;   and  also  to  all  con- 
tingent, executory,  or  other  future  interests  in  any  real  or  j)er8onal  contingent 
estate  (c),  whether  the  testator  may  or  may  not  be  ascertained  as  ^^t^^'^''* 
the  person  or  one  of  the  persons  in  whom  the  same  respectively 
may  become  vested,  and  whether  he  may  be  entitled  thereto  under 
the  instrument  by  which  the  same  respectively  were  created  or 
under  any  disposition  thereof  by  deed  or  Will ;  and  also  to  all 

(«)  See  anU,  pp.  3,  150.  (i)  See  arde,  pp.  517,  1294. 

(c)  See  anie,  pp.  670,  672,  note  [(f). 
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1  Vict.  c.  26.  rights  of  eutry  for  conditions  broken,  and  other  rights  of  entry  ; 
rio-hts of  entry  ^^^  ^^^^  ^^  ^^^^  °^  ^^^  ^^^®  estates,  interests  and  rights  re- 
and  property  spectively,  and  other  real  and  personal  estate  as  the  testator  may 
execmion''of ""  ^^  entitled  to  at  the  time  of  his  death,  notwithstanding  that  he  may 
the  Will.  become  entitled  to  the  same  subsequently  to  the  execution  of  his 

Will. 
As  to  the  fees       IV.  Provided  always,  and  he  it  further  enacted,  That  where  any 
and  fines  j,g,^|  estate  of  the  nature  of  customary  freehold  or  tenant  right,  or 

parable  by  •    i       t        i  d    i  i?      i  •  -l 

devisees  of        customary  or  copyhold,  might,  by  the  custom  ot  the  manor  ot  which 

customary  ^^le  same  is  holden,  have  been  surrendered  to  the  use  of  a  Will,  and 
estates.  the  testator  shall  not  have  surrendered  the  same  to  the  use  of  his 

Will,  no  person  entitled  or  claiming  to  be  entitled  thereto  by  virtue 
of  such  Will  shall  be  entitled  to  be  admitted,  except  upon  payment 
of  all  such  Stamp  duties,  fees,  and  sums  of  money  as  would  have 
been  lawfully  due  and  payable  in  respect  of  the  surrendering  of 
such  real  estate  to  the  use  of  the  Will,  or  in  respect  of  presenting, 
registering,  or  enrolling  such  surrender,  if  the  same  real  estate 
had  been  surrendered  to  the  use  of  the  Will  of  such  testator : 
Provided  also.  That  where  the  testator  was  entitled  to  have  been 
admitted  to  such  real  estate,  and  might  if  he  had  been  admitted 
thereto  have  surrendered  the  same  to  the  use  of  his  Will,  and  shall 
not  have  been  admitted  thereto,  no  person  entitled  or  claiming  to 
be  entitled  to  such  real  estate  in  consequence  of  such  Will  shall  be 
entitled  to  be  admitted  to  the  same  real  estate  by  virtue  thereof, 
except  on  payment  of  all  such  Stamj)  duties,  fees,  fine,  and  sums  of 
money  as  would  have  been  lawfully  due  and  payable  in  respect  of 
the  admittance  of  such  testator  to  such  real  estate,  and  also  of  all 
such  Stamp  duties,  fees,  and  sunas  of  money  as  would  have  been 
lawfully'  due  and  payable  in  respect  of  surrendering  such  real  estate 
to  the  use  of  the  Will,  or  of  presenting,  registering,  or  enrolling 
such  surrender,  had  the  testator  been  duly  admitted  to  such  real 
estate,  and  afterwards  surrendered  the  same  to  the  use  of  his  Will; 
all  which  Stamp  duties,  fees,  fine,  or  sums  of  money  due  as  afore- 
said shall  bo  paid  in  addition  to  the  Stamp  duties,  fees,  fine,  or 
sums  of  money  due  or  payable  on  the  admittance  of  such  person 
so  entitled  or  claiming  to  be  entitled  to  the  same  real  estate  as 
aforesaid. 
"Wills  or  ex-  V.  And  bo  it  further  enacted,  That  when  any  real  estate  of  the 

tracts  of  Wills  nature  of  customary  freehold  or  tenant  riy-ht,  or  customary  or  copy- 
oi  customary  .       "^  o      '  j  I'j 

freeholds  to      hold,  shall  be  disjiosed  of  by  Will,  the  lord  of  the  manor  or  reputed 

)c  entorod  on  mnuQi.  of  which  HU(;h  real  estate  is  holden,  or  his  steward,  or  the 
the  court  '  ' 

rolls  ;  deputy  of  such  stowai'd,  shall  cause  the  Will  by  which  such  disposition 

sliall  bo  made,  or  r(j  much  thereof  as  shall  contain  the  disposition  of 

such  real  estate,  to  be  entered  on  the  court  rolls  of  such  manor  or 

reputed  manor :  and  when  any  trusts  are  declared  by  the  ^V^ill  of 
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euch.  real  estate,  it  shall  not  bo  necessary  to  enter  the  declaration  of  1  Vict.  c.  26. 

such  trusts,  but  it  shall  be  sufficient  to  state  in  the  entry  on  the 

court  rolls  that  such  real  estate  is  subject  to  the  trusts  declared  by 

such  Will :  and  when  any  such  real  estate  could  not  have  been  and  the  lord 

disposed  of  by  AVill  if  this  Act  had  not  been  made,  the  same  fine,  ^  tiie*^"ime^ 

heriot,  dues,  duties  and  services  shall  be  paid  and  rendered  by  the  fine,  &c., 

devisee  as  would  have  been  due  from  the  customary  heir  in  case  of  ^  .^?^  ^^^       . 

•^  _  estates  are  not 

the  descent  of  the  same  real  estate,  and  the  lord  shall  as  against  the  now  devisable 

devisee  of  such  estate  have  the  same  remedy  for  recovering:  and  ^^  he  would 

''      _  °  have  been 

enforcing  such  fine,  heriot,  dues,  duties,  and  services  as  he  is  now  from  the  heir 

entitled  to  for  recovering  and  enforcing  the  same  from  or  against  m  ^ase  of 
the  customary  heir  in  case  of  a  descent. 

YI.  And  be  it  further  enacted,  That  if  no  disposition  by  Will  Estates  jo»/- 
shall  be  made  of  any  estate  pur  autre  vie  of  a  freeholfl  nature,  the  '^"^'^  ^''^' 
same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come 
to  him  by  reason  of  special  occupancy,  as  assets  by  descent  as  in 
the  case  of  freehold  land  in  fee  simple ;  and  in  case  there  shall  be 
no  special  occupant  of  any  estate  /j?/r  cnctre  vie,  whether  freehold  or 
customary  freehold,  tenant  right,  customary  or  copyhold,  or  of  any 
other  tenure,  and  whether  a  corporeal  or  incorporeal  hereditament, 
it  shall  go  to  the  executor  or  administrator  of  the  party  that  had  the 
estate  thereof  by  virtue  of  the  grant ;  and  if  the  same  shall  come  to 
the  executor  or  administrator  either  by  reason  of  a  special  occu- 
pancy or  by  virtue  of  this  Act,  it  shall  be  assets  in  his  hands,  and 
shall  go  and  be  applied  and  distributed  in  the  same  manner  as  the 
personal  estate  of  the  testator  or  intestate  (r/). 

VII.  And  be  it  further  enacted.  That  no  Will  made  by  any  person  No  AVill  of  a 
under  the  age  of  twenty-one  years  shall  be  valid  (e).  person  under 

VIII.  Provided  also,   and  be  it  further  enacted,  That  no  Will  '"     .J 

'  nor  01  a  feme 

made  by  any  married  woman  shall  be  valid,  excejit  such  a  Will  as  covert,  except 
might  have  been  made  by  a  married  woman  before  the  passing  of 
this  Act  (/). 

IX.  And  be  it  further  enacted,  That  no  WiU.  shall  be  valid  unless  Every  Will 

it  shall  be  in   writing  and  executed  in  manner  hereinafter  men-  ^^^}\  ^"^  m 

•     1  \    -J      1     II   T         •  1  writmsr,  and 

tioned(y);  (that  is  to  say),  it  shall  be  signed  at  the  foot  or  end  signed  by  the 

thereof  by  the  testator,  or  by  some  other  person  in  his  presence  and  t'^^'^^tor  m  the 

.  prosGncG  of 

by  his  direction  (/i),  and  such  signature  shall  be  made  or  acknow-  two  witnesses 

ledged  by  the  testator  in  the  presence  of  two   or  more  witnesses  ^*  °^®  *"^®- 

present  at  the  same  time,  and  such  witnesses  shall  attest  and  shall 

subscribe  the  Will  in  the  presence  of  the  testator,  but  no  form  of 

attestation  shall  be  necessary  {i). 

{d)  See  ante,  pp.  517,  1294.  [g)  See  ante,  pp.  53,  90. 

(e)  See  ante,  p.  12.  [h)  See  ante,  pp.  54,  61. 

(/)  See  ante,  p.  39.  [i)  See  ante,  pp.  62,  239. 


such  as  might 
now  be  made. 
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1  Vict.  c.  26. 

Appoint- 
ments by  Will 
to  be  executed 
like  other 
Wills,  and  to 
be  valid, 
althoiigli 
other  required 
solemnities 
are  not 
observed. 

Soldiers'  and 
mariners' 
Wills  ex- 
cepted. 

Act  not  to 
affect  certain 
provisions  of 
11  Geo.  IV.  & 
1  Will.  IV. 
0.  20,  with 
respect  to 
Wills  of  petty 
officers  and 
seamen  and 


Publication 
not  to  be 
requisite. 

Will  not  to  be 
void  on  ac- 
count of  in- 
competency 
of  attesting 
•witness. 

Gifts  to  an 
attesting 
■witness  to 
be  void. 


X.  And  be  it  further  enacted,  That  no  appointment  made  by 
Will,  in  exercise  of  any  power,  shall  be  valid,  unless  the  same  be 
executed  in  manner  hereinbefore  required  ;  and  every  "Will  executed 
in  manner  hereinbefore  required  shall,  so  far  as  respects  the 
execution  and  attestation  thereof,  be  a  valid  execution  of  a  power 
of  apj)ointment  by  Will,  notwithstanding  it  shall  have  been 
expressly  required  that  a  Will  made  in  exercise  of  such  power 
should  be  executed  with  some  additional  or  other  form  of  execution 
or  solemnity  {k). 

XI.  Provided  always,  and  be  it  further  enacted,  That  any  soldier 
being  in  actual  military  service,  or  any  mariner,  or  seaman  being 
at  sea,  may  dispose  of  his  personal  estate  as  he  might  have  done 
before  the  making  of  this  Act  (l). 

XII.  And  be  it  further  enacted,  That  this  Act  shall  not  prejudice 
or  affect  any  of  the  provisions  contained  in  an  Act  passed  in  the 
eleventh  year  of  the  reign  of  his  Majesty  King  George  the  Fourth, 
and  the  first  year  of  the  reign  of  his  late  Majesty  King  William  the 
Fourth,  intituled  An  Act  to  amend  and  consolidate  the  Laics  relating 
to  the  Pay  of  the  Roijal  Navy,  respecting  the  Wills  of  petty  officers 
and  seamen  in  the  royal  navy,  and  non-commissioned  officers  of 
marines,  and  marines,  so  far  as  relates  to  their  wages,  pay,  prize 
money,  bounty  money,  and  allowances,  or  other  monies  payable  in 
respect  to  services  in  her  Majesty's  navy  (m). 

XIII.  And  be  it  further  enacted,  That  every  Will  executed 
in  manner  hereinbefore  required  shall  be  valid  without  any  other 
publication  thereof  {n). 

XIV.  And  bo  it  further  enacted,  That  if  any  person  who  shall 
attest  the  execution  of  a  Will  shall  at  the  time  of  the  execution 
thereof  or  at  any  time  afterwards  be  incompetent  to  be  admitted  a 
witness  to  prove  the  execution  thereof,  such  Will  shall  not  on  that 
account  be  invalid. 

XV.  And  be  it  further  enacted,  That  if  any  person  shall  attest 
the  execution  of  any  Will  to  whom  or  to  whose  wife  or  husband 
any  beneficial  devise,  legacy,  estate,  interest,  gift,  or  appointment, 
of  or  affecting  any  real  or  personal  estate  (other  than  and  excejit 
charges  and  directions  for  the  payment  of  any  debt  or  debts),  shall 
be  thereby  given  or  made,  such  devise,  legacy,  estate,  interest,  gift, 
or  appointment  shall,  so  far  only  as  concerns  such  person  attesting 
the  execution  of  such  Will,  or  the  wife  or  husband  of  such  person, 
(jr  any  person  claiming  under  such  person  or  wife  or  husband,  be 
utterly  null  and  void,  and  such  person  so  attesting  shall  be  admitted 
as  a  witness  to   prove  the  execution   of   such   AVill,  or  to  prove 


(/.,)  See  ante,  pp.  284,  440. 
(?«)  See  ante,  p.  37. 


(/)  Sco  ante,  p.  91  et  seq. 
(n)  See  ante,  p.  67. 
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the   validity  or   invalidity  thereof,  notwithstanding   such   devise,    1  Vict.  c.  2^5. 
legacy,  estate,   interest,   gift,   or  appointment  mentioned  in   such 
AVill  (o). 

XVI.  And  be  it  further  enacted,  That  in  case  by  any  "Will  any  Creditor 

real  or  personal  estate  shall  be  charged  with  any  debt  or  debts,  and  fittest ing  to 

1  ■  r.  1       ^        ^     P  t  i   i  ^'^  admitted  a 

any  creditor,  or  the  wife  or  husband  of  any  creditor,  whose  debt  is  witness. 

80  charged,  shall  attest  the  execution  of  such  Will,  such  creditor 

notwithstanding  such  charge  shall  be  admitted  a  witness  to  prove 

the  execution  of  such  Will,  or  to  prove  the  validity  or  invalidity 

thereof. 

XVII.  And   be   it   further   enacted.   That    no  person  shall,  on  Executor  to 
account  of  his  being  an  executor  of  a  Will,  be  incompetent  to  be  "^  ''^'^"^^"ed  a 
admitted  a  witness  to  prove  the  execution  of  such  Will,  or  a  witness 

to  prove  the  validity  or  invalidity  thereof  (/>). 

XVIII.  And  be  it  further  enacted,  That  every  Will  made  by  a  Will  to  be 

man  or  woman  shall  be  revoked  by  his  or  her  marriage  (o)  fexeeiit  ^'^"^'"'^^d  "7 

•'  ,  o     \iy  \  i      marriage. 

a  Will  made  in  exercise  of  a  power  of  appointment,  when  the  real 
or  personal  estate  thereby  appointed  would  not  in  default  of  such 
appointment  pass  to  his  or  her  heir,  customary  heir,  executor,  or 
administrator,  or  the  person  entitled  as  his  or  her  next  of  kin,  under 
the  Statute  of  Distributions). 

XIX.  And  be  it  further  enacted,  That  no  Will  shall  be  revoked  No  Will  to  be 

by  any  presumi)tion  of  an  intention  on  the  orround  of  an  alteration  ^^^°       ^^ 
,        ,        ^  °  presumption. 

in  circumstances  (;•). 

XX.  And  be  it  further  enacted.  That  no  Will  or  codicil  or  any  No  Will  to  be 

part  thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  by  revoked  but 
■^  ...  .  by  another 

another  Will  or  codicil  executed  in  manner  hereinbefore  required.   Will  or  codicil, 

or  by  some  writing  declaring  an  intention  to  revoke  the  same,  and  or  by  a  writing 

executed  like 
executed  in  the  manner  in  which  a  Will  is  hereinbefore  required  to  a  Will,  or  bv 

be   executed,  or  by  the  burning,  tearing,  or  otherwise  destroying  destruction. 

the  same  by  the  testator,  or  by  some  person  in  his  presence  and  by 

his  direction,  with  the  intention  of  revoking  the  same  (s). 

XXI.  And  be  it  further  enacted.  That  no  obliteration,  interlinea-  No  alteration 
tion,   or  other  alteration   made  in  any  Will,   after  the   execution  ^^^i^v^^ 
thereof,  shall  be  valid  or  have  any  effect,  except  so  far  as  the  words  any  effect 
or  effect  of  the  Will  before  such  alteration  shall  not  be  apparent,  "^^^^^  ^^^- 

ClltPQ   TS  Si 

unless  such  alteration  shall  be  executed  in  like  manner  as  herein-  Will, 
before  is  requii-ed  for  the  execution  of  the  Will ;  but  the  Will,  with 
such  alteration  as  part  thereof,  shall  be  deemed  to  be  duly  executed 
if  the  signature  of  the  testator  and  the  subscription  of  the  witnesses 


(o)    See    ante,     pp.  8UU,     1000,  {)•)  See  aide,  pp.  134,  1'3S. 

)te  («).  ,. 

{p)  See  ante,  p.  251. 

(q)  See  ante,  p.  138.  1070. 


,    ,  i*         ,         „.,  (s)  See  aide,  pp.  98  et  sen.,   132, 

{p)  See  ante,  p.  2ol.  -^^  i  '         > 
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No  "Will  re- 
voked to  be 
revived  other- 
wise thaB  by- 
re-execution 
or  a  codicil  to 
revive  it. 


A  devise  not 
to  be  rendered 
inoperative 
by  any  sub- 
sequent con- 
veyance or 
act. 


A  WiU  stall 
be  construed 
to  speak  from 
the  death  of 
the  testator. 


A  residuary- 
devise  shall 
include  estates 
comprised  in 
lapsed  and 
void  devises. 


A  peneral 
devise  of  the 
testator's 
lands  Hhall 
include  copy- 
liold  and 
leasehold  as 
•well  as  free- 
hold lauds. 


be  made  in  the  margin,  or  on  some  other  part  of  the  Will  opposite 
or  near  to  such  alteration,  or  at  the  foot  or  end  of  or  opposite  to  a 
memorandum  referring  to  such  alteration,  and  written  at  the  end  or 
some  other  part  of  the  Will  (/). 

XXII.  And  be  it  further  enacted,  That  no  Will  or  codicil,  or  any 
part  thereof,  which  shall  be  in  any  manner  revoked,  shall  be  revived 
otherwise  than  by  the  re-execution  thereof,  or  by  a  codicil  executed 
in  manner  hereinbefore  required,  and  showing  an  intention  to  revive 
the  same ;  and  when  any  Will  or  codicil  which  shall  be  partly 
revoked,  and  afterwards  wholly  revoked,  shall  be  revived,  such 
revival  shall  not  extend  to  so  much  thereof  as  shall  have  been 
revoked  before  the  revocation  of  the  whole  thereof,  unless  an  inten- 
tion to  the  contrary  shall  be  shown  (?<). 

XXIII.  And  be  it  further  enacted.  That  no  conveyance  or  other 
act  made  or  done  subsequently  to  the  execution  of  a  WiU  of  or 
relating  to  any  real  or  personal  estate  therein  comprised,  except  an 
act  by  which  such  Will  shall  be  revoked  as  aforesaid,  shaE.  prevent 
the  operation  of  the  Will  with  respect  to  such  estate  or  interest  in 
such  real  or  personal  estate  as  the  testator  shall  have  power  to 
dispose  of  by  Will  at  the  time  of  his  death  {x). 

XXIV.  And  be  it  further  enacted.  That  every  Will  shall  be  con- 
strued, with  reference  to  the  real  estate  and  personal  estate  comprised 
in  it,  to  sj^eak  and  take  effect  as  if  it  had  been  executed  imme- 
diately before  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  WiU  (y). 

XXV.  And  be  it  further  enacted,  That  unless  a  contrary  inten- 
tion shaU  appear  by  the  Will,  such  real  estate  or  interest  therein 
as  shaU  be  comprised  or  intended  to  be  comprised  in  any  devise  in 
such  Will  contained,  which  shall  fail  or  be  void  by  reason  of  the 
death  of  the  devisee  in  the  lifetime  of  the  testator,  or  by  reason  of 
such  devise  being  contrary  to  law  or  otherwise  incapable  of  taking 
effect,  shall  be  included  in  the  residuary  devise  (if  any)  contained  in 
such  Win  (2). 

XXA^I.  And  be  it  further  enacted.  That  a  devise  of  the  land  of 
the  testator,  or  of  the  land  of  the  testator  in  any  place  or  in  the 
occupation  of  any  person  mentioned  in  his  Will,  or  otherwise 
described  in  a  general  manner,  and  any  other  general  devise  which 
•would  describe  a  customary  copyhold,  or  leasehold  estate  if  the 
testator  had  no  freehold  estate  which  could  be  described  by  it,  shall 
bo  construed  to  include   the   customary,    copyhold,  and  leasehold 


(i)  See  nrite,  p.  lOG  et  seq.  [y)  Sce«?2/e,  pp.  39,  49,  HSeisey., 

(n)  Hoo   ante,    PP-    42,    131,  140       joo^^  n75,  1177,  1319. 

tt  8(fJ. 

(x)  Soo  anlc,  pp.  1009,  1070.        (z)   See  ante,  p.  1197. 
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estates  of  the  testator,   or  his  customary,  copyhold,  and  leasehold    i  Vict.  c.  26. 
estates,  or  any  of  them,  to  which  such  description  shall  extend,  as  ~      ~~~ 
the  case  may  be,   as  well  as  freehold  estates,  unless  a  contrary 
intention  shall  appear  by  the  Will. 

XXVII.  And  be  it  further  enacted,  That  a  general  devise  of  the  A  general 

real  estate  of  the  testator,  or  of  the  real  estate  of  the  testator  in  any  ^^^^^^  estates 

place  or  in  the  occupation  of  any  person  mentioned  in  his  Will,  or  over  which 

otherwise  described,  in   a   general  manner,  shall  be  construed  to  !;     testator 
'  >=>  '  _      _         has  a  general 

include  any  real  estate,  or  any  real  estate  to  which  such  description  power  of 

shaU  extend  (as  the  case  may  be),  which  he  may  have  power  to  appointment. 

appoint  in  any  manner  he  may  think  proper,  and  shall  operate  as 

an  execution  of  such  power,  unless  a  contrary  intention  shall  appear 

by  the  Will ;  and  in  like  manner  a  bequest  of  the  personal  estate 

of  the  testator,  or  any  bequest  of  personal  property  described  in  a 

general  manner,  shall  be  construed  to  include  any  personal  estate, 

or  any  personal  estate  to  which  such  description  shall  extend  (as  the 

case  may  be),  which  he  may  have  power  to  appoint  in  any  manner 

he  may  think  proper,  and  shall  operate  as  an  execution  of  such 

power,  unless  a  contrary  intention  shall  appear  by  the  Will(«). 

XXVIII.  And  be  it  further  enacted,  That  where  any  real  estate  A  devise 

shall  be  devised  to  any  person  without  any  words  of  limitation,  such  '"^ithout  any 

devise  shall  be  construed  to  pass  the  fee  simple,  or  other  the  whole  Hmitatiou 

estate  or  interest  which  the  testator  had  power  to  dispose  of  by  ^  '^  \  ^^  j  . 

.      ,  .  .  construed  to 

Will  in  such  real  estate,  unless  a  contrary  intention  shall  appear  by  pass  the  fee. 

the  Will  (b). 

XXIX.  And  be  it  further  enacted,  That  in  any  devise  or  bequest  The  words 

of  real  or  personal  estate  the  words  "  die  without  issue,"  or  "die  '' die  without 

.,,..,,,  issue,     or 

Without  leaving  issue,     or  "have  no  issue,"  or  any  other  words  "die without 

which  may  import  either  a  want  or  failure  of  issue  of  any  person  in  leaving 

his  lifetime  or  at  the  time  of  his  death,  or  an  indefinite  failure  of  be  construed 

his  issue,  shall  be  construed  to  mean  a  want  or  failure  of  issue  in  *°  ^^''^^  J^i® 

the  lifetime  or  at  the  time  of  the  death  of  such  person,  and  not  an  living  at  the 

indefinite  failure   of   his  issue,   unless  a  contrary  intention  shall  tleath  ;>). 

appear  by  the  Will,  by  reason  of  such  person  having  a  prior  estate 

tail,  or  of  a  preceding  gift  being,  without  any  implication  arising 

from  such  words,  a  limitation  of  an  estate  tail  to  such  person  or 

issue,  or  otherwise  :  Provided,  that  this  Act  shall  not  extend  to 

cases  where  such  words  as  aforesaid  import  if  no  issue  described  in 

a  preceding  gift  shall  be  born,  or  if  there  shall  be  no  issue  who  shall 

live  to  attain  the  age  or  otherwise  answer  the  description  required 

for  obtaining  a  vested  estate  by  a  preceding  gift  to  such  issue. 

(a)  Seeonff,  pp.  39, 151,note(/),  without  words   of    limitation,    see 

284,  1200,  note  {t).  Be     Irioin,     [1904]     2     Ch.     752, 

(6)  As  to  when  by  deed  an  equit-  764. 

able  estate  in  fee  simple  will  pass  (c)  See  ante,  p.  866,  note  (n). 
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1  Vict.  c.  26. 

No  devise  to 
trustees  or 
executors, 
except  for  a 
term  or  pre- 
sentation to  a 
church,  shall 
pas^s  a  chattel 
interest. 

Trustees 
under  an  un- 
limited devise 
•where  the 
trust  may- 
endure  beyond 
the  life  of  a 
person  benefi- 
cially entitled 
for  life,  to 
take  the  fee. 


Devises  of 
estates  tail 
shall  not 
lapse. 


Gifts  to  chil- 
dren or  other 
issue  who 
lea\  e  issue 
livin<^  at  the 
testator's 
deatli  shall 
not  lapse. 


A  ct  not  to 
cxfriid  to 
Wills  made 
Ixfore 

18:38  1 1/),  nor 
to  fstutoH  pur 
autre  vie  of 


XXX.  And  be  it  further  enacted,  That  wliere  any  real  estate 
(other  than  or  not  being  a  presentation  to  a  church)  shall  be  devised 
to  any  trustee  or  executor,  such  devise  shall  be  construed  to  pass 
the  fee  simple  or  other  the  whole  estate  or  interest  which  the 
testator  had  power  to  dispose  of  by  Will  in  such  real  estate,  unless 
a  definite  term  of  years,  absolute  or  determinable,  or  an  estate 
of  freehold,  shall  thereby  be  given  to  him  expressly  or  by  impli- 
cation {(I). 

XXXI.  And  be  it  further  enacted.  That  where  any  real  estate 
shall  be  devised  to  a  trustee,  without  any  express  limitation  of  the 
estate  to  be  taken  by  such  trustee,  and  the  beneficial  interest  in  such 
real  estate,  or  in  the  surplus  rents  and  profits  thereof,  shall  not  be 
given  to  any  person  for  life,  or  such  beneficial  interest  shall  be 
given  to  any  person  for  life,  but  the  purposes  of  the  trust  may  con- 
tinue beyond  the  life  of  such  person,  such  devise  shall  be  construed 
to  vest  in  such  trustee  the  fee  simple,  or  other  the  whole  legal 
estate  which  the  testator  had  power  to  dispose  of  by  Will  in  such 
real  estate,  and  not  an  estate  determinable  when  the  purposes  of 
the  trust  shall  be  satisfied  (e). 

XXXII.  And  be  it  further  enacted,  That  where  any  person  to 
whom  any  real  estate  shall  be  devised  for  an  estate  tail  or  an  estate 
in  quasi  entail  shall  die  in  the  lifetime  of  the  testator  leaving  issue 
who  would  be  inheritable  under  such  entail,  and  any  such  issue 
shall  be  living  at  the  time  of  the  death  of  the  testator,  such  devise 
shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such  person 
had  happened  immediately  after  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  Will. 

XXXIII.  And  be  it  further  enacted.  That  where  any  person 
being  a  child  or  other  issue  of  the  testator  to  whom  any  real  or 
personal  estate  shall  be  devised  or  bequeathed  for  any  estate  or 
interest  not  determinable  at  or  before  the  death  of  such  person 
shall  die  in  the  lifetime  of  the  testator  leaving  issue,  and  any  such 
issue  of  such  person  shall  be  living  at  the  time  of  the  death  of  the 
testator,  such  devise  or  bequest  shall  not  lapse,  but  shall  take  effect 
as  if  the  death  of  such  person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention  shall  appear  by 
the  AVill  (/). 

XXXIV.  And  bo  it  further  enacted.  That  this  Act  shall  not 
extend  to  any  Will  made  before  the  first  day  of  January,  one 
thousand  eight  hundred  and  thirty-eight,  and  that  every  Will 
re-oxecuted  or  republished,  or  revived  by  any  codicil,  shall  for  the 
purposes  of  this  Act  be  deemed  to  have  been  made  at  the  time  at 


(d)  See  antf,  p.  520. 
(ft)  See  anh',  p.  521. 


(./')  See  ante,  pp.  969,  1183,  1702. 
{())  See  (nitp,  pp.  54,  9S,  154. 
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which  the  same  shall  he  so  re-oxecutcd,  republished,  or  revived ;  1  Vict.  c.  26. 

and  that  this  Act  shall  not  extend  to  any  estate  j^ur  autre  vie  of  any  persons  who 

person  who  shall  die  before  the  first  day  of  January,  one  thousand  di«  before 
eight  hundred  and  thirty-eight. 

XXXV.  And  be  it  further  enacted,  That  this  Act  shall  not  extend  ^^ct  not  to 
toSeotland.                  ^                                   ^  ^e-S" 

XXXVI.  And  be  it  enacted,  That  this  Act  may  be  amended,  Act  may  be 
altered,  or  repealed  by  any  Act  or  Acts  to  be  passed  in  this  present  ^^^^^1^^  ^^^^ 
session  of  Parliament. 
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ABANDON, 

claims,  power  of  executor  to,  1437,  1442,  n.  [h). 

ABATEMENT.     See  Revivor,  Execution,  Judgment. 
of  action, 

none  by  death  of  any  party  where  cause  of  action  survives,  61Z  ft 

seq.,  1368,  1526,  n.  {p),  1541,  1652. 
nor  in  any  case  through  death  of  party  between  verdict  and  judg- 
ment, 677.     See  136S,  1370. 
nor  through  death  of  one  of  several  plaintiff  co-executors,  1541. 
by  revocation  of  grant  to  administrator  under  old  law,  464. 
no  abatement  under  Judicature  Act,  465. 
procedure  under  Judicature  Act  in  lieu  thereof,  465. 
of  legacy,  1087  et  seq. 

general  legatees  must  abate  before  specific,  1087. 

but  a  residuary  legatee  cannot  call  on  them  to  abate,  1088. 

case  where  the  estate  becomes  insufficient  by  devostanf  of 
executor,  1091. 
executor  cannot  give  his  own  legacy  a  preference,  1087,  1088. 
priority  among   general  legatees  of  purchasers  above  volunteers, 
1093—1095. 
what  legatees  are  regarded  as  purchasers,  1093 — 1095. 
instances  where  priority  among  general  legatees  is  allow- 
able, 1097—1099. 
of  specific  legacies,  1100. 

of  legacies  in  the  nature  of  specific  legacies,  1099. 
of  devises  of  the  real  estate,  1319,  1340,  1344,  1345. 
pleas  in,  abolished  by  Judicature  Acts,  726,  n.  {p),  1515,  1569,  n.  {q). 

ABROAD, 

Will  made  abroad,  or  of  property  there,  269  ct  seq.     See  Foreigner. 
letters  of  administration  of  property  abroad,  or  where  next  of  kin  is 

abroad,  337  et  seq. 
legatee,  how  executor  may  discharge  his  liability,  1161.    See  1558,  1788, 

n.  {i). 

ABSENCE, 

of  executor  or  administrator, 

administrator  durante  absentia,  iOZetseq.     See  Administration. 
transfer  of  stock,  &c.,  standing  in  his  name,  1623. 
of  legatee,  executor  may  pay  legacy  into  the  bank  under  Trustee  Act, 

1893,  s.  42.. 1161,  1788,  ibid.,n.  [t). 
beyond  seas  does  not  prevent  statute  of  limitations  running,  1791,  1842, 
n.  (l). 

ABSENT  PERSONS, 

how  their  interests  may  be  bound   in    an  administration  action,  1652 
et  seq. 
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ABSOLUTE  INTEREST, 

■what  words  will  give,  513  rf  srq.,  866  H  seq.,  967,  n.  {g),  1127,  1128. 
revocation  or  qiialification  of  gift  of,  for  purposes  which  fail,  1033,  1034. 
cutting  down  of  gift  of,  1031. 

ACCIDENT, 

death  caused  by,  action  on  behalf  of  family  of  deceased,  608  et  seq. 

ACCOUNT, 

to  be  delivered  of  personal  estate  for  duty,   1706.     See  E>>tate  Duty, 
Affidavit, 
semble  only  jnimd  facie  proof  of  assets,  1590,  ifnd.  n.  (i). 
action  for,  against  executor,  1610. 

where  testator  directed  that  executor  should  not  be  compelled  to 

account,  1610. 
notwithstanding  account  in  spiritual  Court,  1610. 
if  there  are  several  executors,  and  some  admit  assets,  .an  account  may 
be  decreed  against  the  rest,  1628,  n.  (g). 
in  the  Probate  DivisioD,  1682,  1683.     See  Inrentorg. 

practice  as  to,  1683. 
action  of, 

for  executor,  605. 
against  him,  1566. 
executor's  accounts,  1482  ct  seq.     See  Allowances. 
duty  of  executor  to  keep  clear  accounts,  1625. 
costs  of  furnishing,  1626. 
he  shall  account  for  all  profits,  1483. 
of  a  lease,  1483. 

of  occupying  buildings  at  less  than  fair  rent,  706,  n.  (A). 
of  the  trade  of  testator,  1483—1488. 

of  the  purchase  of  legacies,  1488,  n.  {z).     See  706,  1655,  n.  {g). 
of  a  sale,  &c.  to  himself,  1487,  1488. 
of  compounding  debts  or  mortgages,  1488. 

of  the  purchase  of  the  equity  of  redemption  of  an  estate  in  mort- 
gage to  the  testator,  1488. 
of  private  speculations,  1488. 
in  what  cases  charged  with  interest,  1488  et  seq. 

how  computed,  1490  ef  seq. 
charges  and  expenses  should  be  included  in  and  not  in  bill  of  costs, 
1552. 

ACCOUNT  DUTY,  1695,  1706.     See  Estate  Duty . 

ACCOUNT  BTATED, 

executor  may  declare  on,  as  executor,  661. 

whether  of  money  due  to  testator,  or  to  him  as  an  e.reciitor,  661. 
executor  may  be  sued  on  as  executor,  1413. 

ACCOUNTANT-GENERAL, 

office  of ,  abolished  and  duties  transferred  to  Papnaster- General,  1139, 
n.  {d). 

ACCRUING  SHARES, 

whether  they  go  to  survivor  with  the  original  shares,  966. 

ACCUMULATION, 

may  bo  put  an  end  to  by  legatee  if  absolutely  entitled,  1129. 

of  income,  direction  for,  when  enforced,  986. 

of  unapplied  income  held  in  trust  for  infant,  1142. 

ACCUMULATIONS  ACTS,  1800  and  1892.. 1129,  n.  {k). 

as  to  devolution  of  income  the  accumulation  of  which  is  pi'evented,  1129, 
n.  (/■). 

ACCUMULATIVE  LEGACIES, 

doctrine  of,  1035  el  seq.     See  CuniHlali^t  Legacies. 
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ACKNOWLEDGMENT, 

of  a  debt  by  one  of  several  executors,  15313,  1576. 

of  more  than  six  years'  interest  due  on  a  mortgage,  by  one  of   two 

executors  and  devisees  in  trust  for  sale,  15l3;j. 
•will  not  restore  to  tenant  in  common  of  land  title  extinguished  under 

3  &  4  Will.  IV.  c.  27..  1680. 

ACQUIESCENCE.     See  Lcwhes. 
devastavit  released  by,  1478. 

ACTION.     See  Eemcdirs,  Revivor,  Executor,  liability. 

what  rights  of  action  pass  to  an  executor,  &c.,  604  el  acq. 

how  far  executor  represents  testator  in  his  contracts,  605. 
exceptions,  605,  638 — 640. 
joint  choses  in  action,  638. 
choses  in  action  assigned  by  deceased,  638. 
ancient  rule,  actio  personalis  moritur  cvm  -persond,  606. 
alteration  of  the  rule,  606 — 608. 
actions  for  torts  to  the  person  do  not  survive,  608. 
action  against  any  person  causing  the  death  of  the  testator,  by 
neglect,  stat.  9  &  10  Vict.  c.  93  (Lord  Campbell's  Act), 
Q\\  et  seq. 
action  against  employer  to  personal  representative  of  workman 
killed, 
Stat.  27  &  28  Vict.  c.  95  (Fatal  Accidents  Act,  1864),  s.  1 .  .614. 
stat.  43  &  44  Vict.  c.  42  (Employers'  Liability  Act,  1880) .  .615. 
stat.  60  &  61  Vict.  c.  37  (Workmen's  Compensation  Act,  1900) 
..616. 
actions  for  torts  to  the  freehold  or  chattels  real,  608 — 611. 
stat.  3  &  4  Will.  IV.  c.  42.  .611. 
whether  survives  to  executor  against  hundred  for  injury  by 
riot  to  leasehold  premises,  010. 
actions  ex  quasi  contractu,  616,  617. 
actions  on  contracts,  how  far  rule  applies,  617  ct  seq. 
where  the  breach  was  an  injury  to  the  person  of  testator,  618. 

to  a  third  person,  621. 
upon  covenants  respecting  land,  619 — 622.     See  Covenant. 
contracts  respecting  laud  not  under  seal,  620. 
covenants  by  executor  of  reversioner  for  years,  621. 
choses  in  action  of  wife,  640  et  seq.     See  Husband  and  Wife. 
what  actions  accrue  to  executor  after  testator's  death,  659  et  seq. 
for  torts  done  in  executor's  time,  659 — 661. 

whether  he  has  been  in  actual  possession  or  not,  660. 
he  may  sue  as  executor  or  individually,  660. 
or  in  both  capacities,  666,  1571. 
on  contracts  made  with  cxeciitor,  661. 
he  may  sue  as  executor, 

on  an  account  stated,  661. 

for  money  lent,  661. 

for  money  had  and  received,  661. 

for  money  paid,  G61,  662. 

for  goods  sold  and  delivered,  662. 

for  materials  found,  662. 

for  work  and  labour,  6G2. 

as  indorsee  or  holder  of  a  bill,  663,  664. 

as  payee  of  a  note,  664. 

whenever  the  money  recovered  will  be  assets,  6G3. 

but  all  the  executors  cannot  sue  on  a  contract  made 
with  one,  notwithstanding  the  money  recovered  will 
be  assets,  663. 
not  on  bond  to  himself,  664. 
to  recover  back  money  the  payment  of  which  is  a  devastavit, 

664. 
on  a  judgment,  665. 
claims  by  or  against  executor  as  &uch  may  be  joined  with  claims 
against  him  personally,  666,  1571. 
suits  accruing  in  executor's  time  on  contracts  with  testator,  666. 
with  testator  and  his  assie/ns,  667. 

G  E  2 
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ACTlO'N—mitinHed. 

what  actions  accrue  to  executor  after  testator's  death — continued. 
suits  accruing  in  executor's  time  by  remainder,  G68. 
by  condition,  66S. 

when  the  executor  of  the  pledgor  may  redeem,  668,  6G9. 
what  rights  of  action  sui-vive  against  an  executor  or  administrator,  1546 
et  seq. 
See  Remedies,  Executor,  liability. 
in  matters  of  contract,  1546  et  seq. 

to  do  a  collateral  act,  1347,  1348. 
though  not  named,  1348. 
accruing  after  testator's  death,  1348. 
where  contract  was  personal  to  testator,  1349 — 1352. 
in  matters  of  tort,  1352  et  seq. 

rule,  actio  personalis  tnoritur  cum  persona ,  1352,  1353. 
examples  of  the  rule,  1353  et  seq. 

unliquified  damages  for  misrepresentation,  1353,  n.  (o). 
action  for  mesne  profits,  1356. 
action  for  waste,  1357. 
modification  of  the  rule  by  3  &  4  Will.  IV.  c.  42..  1360, 

1361. 
the  executor  may,  in  many  cases,  be  made  liable  by  suing 

him  in  foim  e.r  contractu,  1355  et  seq.     See  1353,  n.  (o). 
breach  of  implied  warranty  by  servant  of  Crown,  1355, 
n.  (r). 
against  executor,  &c. ,  of  inciunbent,  for  dilapidations,  1362  et  seq. 
for  breaches  of  trust,  1365,  1366. 
on  debts  of  record,  1367. 
on  joint  contracts,  1367,  1414,  n.  {j). 

liability  of  executor  in  case  of  partnershii^,  Vill  et  seq. 
of  deceased  shareholders  in  public  companies,  1079,  1379 — 1383. 
on  covenants  concerning  the  realty,  1384 — 1387. 
on  contracts  between  landlord  and  tenant,  1080,  1385  et  seq. 
personal  liability  of  executor, 

for  rent  in  his  own  time,  1388  et  seq. 

for  repairs,  1394,  1395. 

for  continuing  to  occupy  premises  held  by  testator  from 

year  to  year,  1395. 
for  the   occupation  by  co-executor  of  lands  demised  for 
years,  but  not  by  deed,  1395. 
liability  of  executor  for  party  walls,  1396. 
as  to  apprentices  and  articled  clerks,  1402. 
as  to  a  poor  rate  and  a  church  rate,  1402. 
as  to  debts  of  husband  and  wife,  1403 — 1408. 

as  to  an  action  for  work  and  labour,  with  a  view  to  a  legacy,  1408. 
on  continuing  guarantee  of  testator,  1411. 
fines  for  admission  to  copyhold  lands,  kc,  1408. 
sci.  fa.  to  executor  of  Judge  to  certify  a  bill  of  exceptions,  1409. 
certiorari  to  executor  of  coroner  or  justice  to  certify  a  record,  1409. 
against  executor,  &c.,  in  respect  of  his  own  contracts,  1412  et  seq. 
liability  as  executor,  1412 — 1416. 

personally,  1417  et  seq. 
on  a  devastavit,  1434  et  seq.     See  Devastavit. 
does  not  lie  at  law  against  an  executor  for  a  legacy,  1566 — 1568. 
except  in  consideration  of  forbearance,  1418. 
or  for  a  specific  legacy  after  assent,  1567. 
or  where  he  ceases  to  hold  the  legacy  as  executor,  1567. 
nor  for  a  distributive  share  under  the  statute,  1566. 
for  recovery  of  land.     Sec  Ejectment. 

ADDITIONAL  LEGACIES,  1035  d  seq.     See  Cumulative  Legacies. 

ADEMPTION,  implied  revocation  of  Will  by,  139. 

ADEMPTION  OF  LEGACIES,  lOGl  ct  seq. 
by  inconsistent  legacy,  1061. 
of  Hjjccific  logdcies,  150  it  seq.,  lOGl  et  seq. 
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ADEMPTION  OF  LEGACIES— coidmimL 
of  specific  legacies — continued. 
of  a  debt,  1062  ct  scq. 

of  gifts  under  powers  of  appointment,  10(34. 
of  stock,  1064  —  1060. 
of  partnership  share,  1067. 
of  goods,  1067. 

not  by  pawning',  1067. 
when  by  removal,  1067—1069. 
of  terms  for  years,  1069. 

by  surrender  and  taking  new  lease  under  old  law,  10G9. 
efPect  of  Wills  Act,  1069. 
of  demonstrative  legacies,  1062. 
of  legacies  given  as  portions,  1071  ct  neq. 
admissibility  of  parol  evidence,  1074. 
by  a  testator  bi  loco  panntls,  1075  ct  scq. 
revival  of  adeemed  legacy,  1037,  n.  {b). 
as  to  Wills  made  after  January  1,  1838 . .  1069. 
distinction  between  and  satisfaction,  1046,  n.  {c),  1072,  n.  («). 

ADMINISTRATION.     See  Administrator— Court  of  Frohatc. 
what  amounts  to  an  act  of,  by  executors,  200 — 202. 
expenses  of,  751,  752. 

OEIGIN  OF,  312  et  scq. 

ancient  prerogative  of  the  Crown,  312. 
tx'ansf erred  to  the  prelates,  313. 
by  stat.  Westminster  2,  Ordinary  bound  to  pay  debts  of  intestate, 

313. 
by  31  Edw.  III.  stat.  1,  administration  to  be  granted  to  next 

friends,  314. 
the  jurisdiction  of  Ecclesiastical  Courts  to  grant  administration 
now  exercised  by  Probate  Division  of  High  Court  of  Justice, 
209,  210,  314. 
what  may  be  done  by  administrator  before  grant,  314  et  seq. 
generally  cannot  act  before  letters,  314. 
he  cannot  commence  action  at  law,  315. 

although  he  may  commence  action  in  Chancer}'  Division,  315. 
a  release  by  administrator  before  letters  not  binding,  315. 
assignment  or  surrender  before  letters  not  valid,  315. 
notice  to  be   given  as  administrator   not   effectual   before  letters, 

316. 
letters  have  relation  back  in  some  cases  to  give  validity  to  acts 

done  before  grant,  316. 
but  only  when  done  for  the  benefit  of  the  estate,  317. 
security  was  required  by  Ecclesiastical  Court  from  parties  possess- 
ing the  assets  before  administration  granted,  318. 

Geant  of  Lettees, 

penalty  by  stat.  55  Geo.  III.  for  acting  without  letters,  741. 
in  which  of  the  spiritual  Courts  it  was  to  be  obtained  under  the  old 
law,  208,  209. 
archbishop's  prerogative,  by  reason  of  bona  notabilia,  209.     See 

Bona  notabilia. 
when  a  grant  need  not  be  obtained,  364  et  seq. 
in  the  case  of  seamen  or  marines,  363  et  scq.     See  Seamen. 
will  not  be  granted  on  executor's  consent,  203,  n.  (r). 
cannot  be  a  grant  if  there  is  an  executor,  413. 

but  may  be  if  there  is  another  administrator,  413,  414. 
To  whom  general  administration  is  to  be  granted,  319  et  scq. 

Husband's  right  to  be  his  wife's  administrator,  319,  325. 
unaltered  by  Married  Women's  Property  Act,  320. 
where  the  marriage  was  voidable,  321. 
where  it  was  void,  321. 
wife  dying  after  a  protection  order,  321. 
after  judicial  separation,  321. 
after  dissolution  of  man-iage,  321,  u.  (»/). 
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ADMINISTRATION— (■o/«^//<««£^. 
Grant  of  Lettees — continued. 

To  irhoin  general  administration  ix  to  be  granted — continued. 

Husband's  right  to  be  his  wife's  administrator — continued. 
husband  convicted  of  bigamy,  322. 
husband  a  bankrupt,  322. 
husband   dying   before  ho   obtains  administration,   322  — 

324. 
heir-at-law  of  wife  in  priority  to  personal  representative 

of  husband  under  Land  Transfer  Act,  1897.  .324. 
personal  representative   of  husband  entitled  to  grant  ad 

coUigcndum  only  till  heir  can  be  cited,  324. 
husband  and  wife  drowned  in  the  same  ship,  324.     See 

373,  644,  955,  1017. 
when  controlled  by  Will  of  wife  in  cases  not  affected  by 
Married  Women's  Property  Act,  325.     See  297. 
law  since  that  Act,  325. 
where  wife  is  executrix  of  another,  325. 
Widow's  right  to  be  husband's  administratrix,  325. 

the  ordinary  might  grant  to  her  or  next  of  kin,  or  to  them 
jointly,  325,  326. 
both  jointly  or  both  separately,  326. 
heir-at-law  equally  entitled  with  widow  and  next  of  kin, 
where  assets  include  realty,   under  Land  Transfer 
Act,  1897..  326. 
solely  entitled  in  such  cases  where  no  personal  estate, 
326. 
the  election  of  the  Court  is  in  favour  of  the  widow,  326, 
327. 
when  she  may  be  set  aside,  327. 
where  widow  a  lunatic,  327. 
divorced  a  menad  et  thoro,  328. 

second  wife's  right  after  divorce  by  foreign  law,  328. 
Right  of  next  of  kin,  328  ct  seq.     See  Next  of  Kin. 
who  are  next  of  kin,  328  et  seq.,  333. 
relations  by  mother's  side  equally  entitled  with  those  of 

father's,  331. 
half-blood  not  excluded,  331. 

primogeniture  gives  no  right  to  preference,  332,  335. 
females  equally  entitled  with  males,  333. 
right  of  heir-at-law  equal  to  that  of  next  of  kin,  under 
Land  Transfer  Act,   1897,   where  there  is  real   estate, 
334. 
right  of  husband  of  next  of  kin  who  renounces,  334. 
parties  contesting  must  -pvoceed.  pari  passu,  334. 

secus,  where  administration  already  obtained  by  one, 
337,  458. 
several  next  of  kin  in  equal  degrees,  334  et  seq. 

administration  granted  to  him  whom  the  majority  of 
interests  desire,  335. 
exception  as  to  half-blood,  336. 
a  man  used  to  business  preferred,  336. 
primogeniture,  335. 

a  son  preferred  to  a  daughter,  336. 
next  of  kin  also  a  creditor,  336. 
next  of  kin  a  bankrupt,  336. 
right  of  husband  to  administer  to  wife  will  not  pass  to 

his  trustee  in  bankruptcy,  322,  336. 
next  of  kin  a  lunatic,  336. 
the  Court  prefers  a  sole  administration,  336. 

never  forces  a  joint  one,  337. 
number   of   administrators   usually   limited  to  three, 

except  in  case  of  testamentary  guardians,  337. 
when  an  administrator  is  once  appointed,  another  of 
the  same  degree  cannot  come  in,  337. 
where  a  party  entitled  to  administration  is  resident  abroad, 
337. 
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ADMlNlSTRATlOT^i— continued. 
GEA.NT  OF  Letters— row  <j?(«^f?. 

To  tvhom  (jmcral  administration  is  to  be  granted— contmitrcl. 

Riffht  of  next  of  ^in— continued.  ,    o  .  s 

next  of  kin  excluded  when  they  have  no  interest,  i\b. 
next  of   kin  dying  before   administration   gi-auted,    who 
entitled  to  grant,  346,  382. 
sfeneral  practice,  347.  ,  ,•        v 

payment  to  next  of  kin  no  answer  to  an  action  by 
his  representative  as  administrator,  347. 
next  of  kin  cannot  be  compelled  to  take  out  letters,  thougli 

he  has  admiuistered,  347.  .    c^•      -mq 

administration  granted  to  attorney  of  next  of  kin    348. 

what  is  sufficient  authority  to  entitle  the  attorney  to 

apply,  348,  n.  {h).     See  Attorne)/. 
liability  of  attorney  to  be  sued,  348,  349.    _     _ 
right  of  attorney  to  hand  over  assets  to  the  principal,  o48 . 
but  attorney  cannot  obtain  a  good  discharge  where 
principal  not  legal  personal  representative  in  any 
country,  349. 
next  of  kin  renouncing,  may  retract,  362. 
to  a  creditor,  349  et  seq.     See  Creditor. 

even  though  his  right  of  action  statute  barred^,  but  only 
on  condition  he  does  not  prefer  his  debt,  350,  797,  n.  [ij). 
modern  form  of  administration  bond,  351. 
citation  of  next  of  kin,  351,  352. 

when  dispensed  with,  351,  n.  (e).       .        ,       .  „,, 

when  no  next  of  kin,  to  whom  notice  is  to  be  given,  351. 
one  creditor  preferred  to  another  on  terms,  351. 
affidavit  of  amount  of  property,  352._ 
who  is  to  be  considered  a  creditor,  3o2,  353.  . 

surety  who  has  paid  off  debt  after  death  of  principal, 

but  not  person  who  has  bought  up  debt  after  death  of 
debtor,  353. 
next  of  kin  cannot  oust  him  when  appomted,  364. 
when  appointed  he  may  oppose  an  interest  or  contest  Will, 
354. 
to  a  debtor,  1055. 
to  a  person  without  interest,  354. 
e.g.,  a  receiver,  354,  n.  (c). 

letters  ad  colliqendum,  355.  -,    .   .  ^     .  .     it, 

the  Probate  Division  may  appoint  an  administrator  not  other- 

wise  entitled,  20  &  21  Vict.  c.  77,  s.  73     355  et  seq. 

where  a  person  shall  die  intestate  or  without  an  executor 

willing  and  competent  to  take  probate,  3o6.  ,.  .,    , 

or  where  the   executor  is  resident    out    of    the    United 

Kingdom,  356.  ,     „   ,        ■■•.,- 

such  appointment  to  appear  in  the  oath  of  the  administrator 

and  administration  letters  and  bond,  357,  358. 
Court  will  not  appoint  under  this  section  without  special 

circumstances,  356,  n.  (A), 
instances  of  such  circumstances,  356,  n.  (A).  , 

will  not  as  a  rule  grant  administration  under  this  section 
to  person  otherwise  entitled,  358,  u.  (A). 
citation  of  party  having  prior  right,  ..  /i    +, 

requisite    (or  consent)    before   administration   granted  to 

another,  351,  n.  (f),  358. 
how  citations  are  to  be  served,  352. 
of  property  out  of  this  country,  337. 
of  the  effects  of  a  foreigner,  278,  338,  Violet  m. 
to  a  person  domiciled  out  of  this  country  of  property  here,  338, 

1258  et  seq.  ,.   ,       •  j    • 

foreign  consuls  may  administer  to  estates  of  foreigners  dying 

rights 'and 'liabiUties  of  foreign  administrators,  340,  341, 
1283  etseq. 
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ADMmiSTRATlO'iii— continued. 
Grant  of  Lettees — eoniintied. 

To  whom  general  administration  is  to  be  granted — continued. 
of  the  effects  of  a  ijastard,  3il  ct  seq. 
of  the  effects  of  a  person  without  kindred,  341  et  seq. 

where  the  King  is  entitled,  administration  to  be  granted 
to  the  solicitor  of  the  treasury,  343. 
of  the  effects  of  a  felon,  345. 
what  is  sufficient  proof  of,  1531. 

Of  the  mode  of  granting  letters,  361  et  seq. 
by  what  instrument,  361. 
form,  361. 
time  of  granting,  36 1 . 

after  three  years,  361. 
renunciation,  when  it  may  be  retracted,  362. 
of  estates  under  £100  through  the  County  Court,  363.      See 

County  Conrt. 
subsequent  grant  of,  to  be  made  where  original  grant  registered, 
217. 
Grounds  for  revocation  of,  452  et  seq. 

With  the  Will  annexed,  370  et  seq, 
when  necessary,  181,  370. 

will  not  be  granted  until  the  executor's  refusal  of  probate  has 

been  recorded,  203,  370,  n.  {b). 
instances  of  quasi  intestacy,  370. 

cases  not  within  the  statute  of  administration,  371. 
after  the  executor  has  administered,  190,  204,  n.  {x),  379. 
when  granted,  a  legatee  and  next  of  kin  may  call  on  the  adminis- 
trator to  prove  Will  in  solemn  form,  243,  244. 
to  whom  to  be  granted,  371  et  seq. 

to  him  who  has  the  greatest  interest,  371. 
residuary  legatee  preferred  to  next  of  kin,  371. 

though  next  of  kin  have  jj/-»Hff/rtcJe  right  subject  to  right 

of  heir-at-law  under  Land  Transfer  Act,  1897.  .373. 
even  where  there  is  no  residue,  372. 
or  he  is  only  a  trustee,  372. 
his  representative  has  the  same  right,  373. 

ordinary  practice,  where  executor  fails,  to  grant  to  residuary 
legatee  in  trust,  372. 
or  failing  him,  to  persons  beneficially  interested  in  residue, 

372. 
not  to  substituted  trustees,  till  property  vested  in  them, 
without  consent,  373. 
no  legal  right  to  the  grant,  374. 

but  where  the  same  person  is  next  of  kin  and  residuary 
legatee,  and  the  executors  renounce,  administration  cum 
testamento  annexo  must  be  granted,  374,  n.  («). 
to  next  of  kin,  if  there  is  no  residuary  legatee,  or  he  declines,  375. 

he  may  be  excluded  if  he  has  no  interest,  375. 
to  a  legatee  or  creditor,  if  next  of  kin  declines,  375,  376. 
to  a  legatee  for  life  rather  than  to  a  legatee  substituted,  376, 

"•  {'J)- 
what  citations  are  necessaiy,  376,  453,  n.  (i). 
when  the  executor  resides  abroad,  administration  will  be  granted 
to  his  attorney,  377.     See  Attorney. 

the  letter  of  attorney  may  be  revoked  after  administration 
granted  and  the  executor  obtain  probate,  377. 
consequence  of  the  return  of  the  executor,  377. 
conHcquonco  of  death  of  executor,  377. 
when  executor  incapacitated  by  illness,  378. 
to  the    attorney  of    a   limited   company   appointed   executor, 

378,  n.  [x). 
not  t(j  tlu!  executor,  378. 
t)io    adininlHtrator    cannot    commence    an    action    before    letters, 

315,  n.  (/>). 
revocation  of,  453.     See  Revocation,  infra. 
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ADMIJ^lSTRATION—contimted. 
De  bonis  non,  379  et  seq. 
with  the  Will  annexed, 

where  sole  or  sui-viving  executor  dies  after  probate  intestate,  379 . 

not  where  sole  executor  dies  without  proving,  379. 
where  one  alone  of  several  executors  proves  and  dies,  380. 
who  is  entitled  to,  381. 
not  necessary  where  there  is  an  administration  durmite  nunorl- 

tatc  of  the  executor  of  an  executor,  381. 
necessary  in  case  of  executor  of  executor  if  original  Will  not 
proved  here,  3S0. 
upon  the  death  of  an  administrator,  382. 
of  one  of  several,  382. 
of  a  surviving  or  sole  administrator,  382. 
who  is  entitled  to,  382—384.     See  353,  u.  (r). 
citation  of  next  of  kin  before  grant  of,  384. 
may  sue  on  a  bill  of  exchange  delivered  to  administrator,  662,  663. 
when  administrator  entitled  to  rent  reserved  on  an  underlease  by 

executor,  483,  689. 
may  get  execution  on  judgment  obtained  by  fomier  executor,  &c., 

677,  690. 
estate  of  administrator  de  bonis  non,  687  et  seq.     See  Estate. 
power  of  administrator  de  bonis  non,  731. 

he  cannot  distrain  for  rent  reserved  to  executor  of  administrator, 
699. 
title  of,  how  proved,  1531. 
Limited  administeations,  385  et  seq.     See  the  various  headings  below. 

no  grant  without  citation  or  consent  of  persons  entitled  to  general 

grant,  38(5. 
person  entitled  to  general  grant  cannot  take  limited,  except  by 
direction  of  judge,  386. 

Durante  minore  ^tate,  386  et  seq. 
when  necessary,  386. 

minor  a  foreigner,  360,  391. 
to  whom  it  must  be  granted,  387 — 391. 

not  within  stat.  21  Hen.  VIII.  c.  5.  .387. 

Court  has  discretion  as  to  person,  387. 
to  the  guardian,  387  et  seq. 
sometimes  excluded,  389. 
Court  not  bound  by  choice  of  the  minor,  389. 
rules  of  Court  as  to  grants  to  guardians,  389,  390. 
effect  of  Guardianship  of  Infants  Act,   1886,  as  regards, 
390. 
when  the  widow  is  non  compos  and  son  a  minor,  391. 
to  minor  foreigner  entitled  by  law  of  his  own  country,  391. 
when  it  determines,  392. 

scire  facias,  who  shall  then  have,  393. 

proceedings  substituted  for  scire  facias,  by  the  Judicature 
Acts,  678  et  seq. 
effect  of  determination  on  action,  678  et  seq. 
what  acts  the  administrator  durante,  &c.,  can  do,  393. 
exercise  of  power  of  sale,  393. 

whether  he  can  give  a  good  title,  where  sale  not  for  due 
piu-poses  of  administration,  393. 
in  an  action  by  him  the  minority  must  be  averred,  394. 
secus  in  an  action  against  him,  395. 
pleas  by  an  administrator  durante,  &c.,  395. 

liability  of   administrator  after   office  determined,   395,  396.     See 
1647. 
to  creditors,  395. 

to  a  subsequent  administrator,  396. 
to  infant  when  of  age,  396. 

notwithstanding  release  by  subsequent  administrator,  396,  397. 
to  deliver  an  inventory,  746. 
liability  of  infant  on  judgment  against  administrator,  397. 
of  execiitor  of  executor,  181,  397,  n.  [g). 
power  of  administrator,  423. 
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Pendente  lite,  398  ct  seq.,  1580,  n  (r). 

the  Court  of  Probate  has  power  to  grant,  398. 
also  receivers  of  real  estate,  399. 

may  require  security  from  the  receiver  of  real  estate,  399. 
■when  such  a  grant  may  be  made,  400. 
whether  it  will  be  granted  pending  a  suit  in  a  foreign  Court  to  a 

person  appointed  by  that  Court,  339,  n.  (m). 
of  what  the  Court  must  be  satisfied  before  granting,  400. 

will  appoint  an  administrator  in  all  cases  in  which  the  Court  of 

Chancery  appoints  a  receiver,  400. 
the  administrator  must  be  an  indifferent  person,  400. 

is  not  to  be  considered  the  mere  nominee  of  the  parties, 
401. 
time  of  beginning  and  end  of  his  duties,  402. 
his  power,  401,  402. 

exercise  of  power  of  sale  by,  398,  401. 
has  no  power  to  distribute  residue,  402. 
has  no  business  to  construe  the  Will,  401,  n.   (A), 
a   receiver   will   not    be   appointed  by    Chancery   Division    if    an 
administration  j:?f ««;?('« Ce  lite  might  be  obtained,  402. 
practice  of  old  Court  of  Chancery,  402. 
administrator  not  liable  to  interest   upon  a  balance  in  his  hands 

during  suit,  402,  1490,  n.   {k). 
might  have  been  compelled  to  deliver  an  inventory,  although  a  bill 
for  a  discovery  had  been  filed  against  him  in  Chancery  by  another 
party,  746. 
remuneration  to  administrators  and  receivers,  401. 
lis  pendens  includes  an  appeal  to  the  House  of  Lords,  399. 

Durante  Absentia,  403  et  scq.     See  Attorney. 
at  common  law  before  probate,  403. 

such  administrator  can  assign  property  of  deceased,  404. 
after  probate  or  letters,  (Sec,  by  stat.  38  Geo.  III.,  404  et  seq. 

the  statute  applies  where  executor  is  out  of  reach  of  process, 
406. 
to  personal  representative  of  legatee,  406,  n.  (/). 
to  father  or  guardian  of  infant  legatee,  406,  n.  (/). 
to  nominees  of  assignee  of  residuary  legatee,  406,  n.  (/). 
form  of  affidavit  and  of  letters  of  administration,  405. 
effect  of  return  of  executor,  377,  406. 
effect  of  death  of  executor,  407. 
what  the   administrator   must   allege  in  his   statement  of   claim, 

408. 
admissions  of  executor  not  evidence  against  administrator,  408. 
power  of  administrator,  404. 
exercise  of  power  of  sale  by,  404. 
where  administrator  party  in  a  suit,  stock  may  be  transferred  into 

name  of  paymaster-general  to  abide  order  of  Court,  405. 
executor  returning  to  be  made  party  to  suit,  406. 
administration  must  have  been  recalled  or  revoked,  before  executor 

can  act,  407,  n.  {h). 

Other  tempokaey  and  limited  administeations,  408  ct  seq. 
relation  of  special  to  general  administrator,  416. 
cion  tcstamento  annrxo,  408. 
when  executor  becomes  non  cuiiipns,  164,  410. 
in  case  of  executor  limited  as  to  time,  175,  176,  409. 
limited  till  a  Will  be  transmitted  to  England,  409. 
limited  for  roeeiring  and  investing-  dividends,  &c.,  409. 
limited  till  the  executor  comes  in  and  proves,  409,  n.  (.s). 
limited  till  a  lost  ^\'ill  the  contents  of  which  are  not  known  is  found, 

409. 
limited    during   tlie    incapacity   through   lunacy   or   otherwise   of 
executor  or  mlinijiiNtrator,  or  next  of  kin,   110 — 112. 
granted  though  not  found  lunatic  by  inquisition,  410,  411. 


INDEX.  1887 

ADMINISTRATION— c'w/Ct/.frr,/. 

Otukb  temporary  and  limited  administrations— (^0« <««;<<'«?. 
limited  to  a  particular  subject,  413. 

no  administration  granted,  where  there  is  an  executor,  413. 
to  assign  a  trust  term,  413. 
to  a  particular  legacy,  413,  414. 
limited  to  substantiate  proceedings  in  equity  (administrator  ad  litem) , 
414,  417. 
usual  form  of  such  grant,  417,  and  %hid.  n.  {e). 
power  of  such  administrator,  416. 
not  sufficient  representation  of  estate  in  general  administration 

action,  1649. 
revocation  of  such  administration,  457.     See  Revocation,  infra, 
limited  to  a  particular  place,  419. 
cccteroiion  representation,  417. 
citation  of  party  entitled  to  general  grant,  417,  418. 

Bond,  351,  352,  n.  {l),  420  et  seq. 
Stat,  of  22  &  23  Car.  II.,  420. 
conditions  of  bond,  420,  421. 
practice  under  the  old  law,  423. 

separate  bonds  not  allowed,  42S. 

how  many  breaches  may  be  assigned,  425. 

defendant  cannot  plead  payment  of  money  into  Court  as  to  some 
of  the  breaches  and  i:)erformance  as  to  the  rest,  225,  n.  (o). 
22  &  23  Car.  II.  repealed  by  Court  of  Probate  Act,  421. 

persons  to  whom  administration  shall  be  granted  under  Probate 
Act  shall  give  bond  to  the  judge,  421. 

penalty  on  bond,  422. 

Court  may  reduce  penalty,  422,  ibid.  n.  (c). 
power  of  Court  to  assign  bond,  423. 
form  of  bond,  423. 

what  is  a  breach  of  the  condition  of  a  bond,  423,  424,  425. 
separate  bonds,  423,  n.  (d). 

how  far  equity  will  relieve  against  forfeiture,  425. 
by  creditor  administrator,  350,  351. 
by  administrator  jOcwfto^r'e  lite,  426. 
when  administrator  is  out  of  England,  426,  428. 
when  minor  comes  of  age,  427. 
justification  of  sui'eties  to,  427. 

when  sureties  may  be  dispensed  vvitli,  425,  426,  n.  [r). 
Court  cannot  dispense  M'ith  bond,  426. 
administration  bond  by  attorney  of  next  of  kin,  429. 
administration  bond  by  a  third  person  for  a  wife  entitled  to  adminis- 
tration when  husband  refused  to  execute  one,  429. 
who  are  to  attest  the  bond,  429. 
number  of  sureties  and  amoaut  of  bond,  430. 
preparation  of  bond,  430. 
sureties  to  be  responsible  persons,  430. 
foreign  sureties,  when  allowed,  4o0. 

original  sureties  will  not  be  discharged  and  others  substituted,  429. 
bonds  given  before  January  11,  1858,  to  remain  in  force,  424. 

Effect  of  Letters,  431  ei  seq. 

as  to  what  facts  conclusive,  431 — 439. 

in  what  cases  equity  will  interfere,  434  et  seq. 
cases  where  not  conclusive,  439  et  seq. 

alterations  in  the  law  as  to  the  effect  of  probate  on  real  estate  since 
the  Court  of  Probate  Act,  441  et  seq.     See  Probate. 

Revocation  of  Letters,  449  et  seq. 
upon  citation,  449. 
upon  appeal,  450.     See  Appeal. 
alter  grant  no  one  may  sue  as  executor  until  grant  is  recalled  or 

revoked,  449. 
second  grant,  without  revoking  the  first,  450. 


1888  INDEX. 

ADMINlSTRA.TlO'i!^— continued. 

Eevocation  of  Letters — continued. 

what  are  sufficient  grounds  for,  451  ct  acq. 
when  granted  to  next  of  kin,  452. 

to  one  not  next  of  kin,  453. 
when  next  of  kin  non  compos  or  beyond  sea,  452,  453. 
when  granted  cum  tentamento  annexo,  453,  454. 
re-grant  ad  eundcm,  after  a  revocation  quia  improvide,  &c.,  454. 
other  grounds  of  revocation,  455. 
what  are  not  sufficient  grounds  for,  456,  457. 
party  in  possession  of  administration  not  bound  to  propound  his 

interest,  till  the  other  side  has  established  his  own,  458. 
effect  of  revocation,  460  et  seq. 
where  the  grant  is  void,  461. 
voidable,  261. 

test,  whether  void  or  voidable,  462. 
distinction  between  suit  by  citation  and  an  appeal,  462. 
payment  to  an  administrator  under  a  void  grant  is  a  discharge, 

460,  464. 
bondjide  payments  under  revoked  grants,  valid,  460. 
under  invalid  grants  to  be  protected,  460,  464. 
abatement  of  suit  under  old  law,  464. 
recouping  for   debts    paid,    &c.,   in  a  course   of    administration, 

460,  465. 
proper  plea  by  administrator  after  administration  revoked,  466. 
by  Probate   Act  suggestion  to  be  made  on  record  and  suit  to 

continue,  464. 
practice  under  Judicature  Act,  465. 
no  abatement  of  suit,  465. 
order  to  carry  on  proceedings,  465. 

after  judgment  leave  to  issue  execution  may  be  obtained,  465. 
Small  Estates.     See  Estate  Duty — Legacy  Duty. 

administration    unnecessary   or   dispensed   with   in   certain    cases, 

363—369,  1162. 
facilities  in  obtaining  grant  under  Intestates'  Widows  and  Cliildren 
Act,   1873    (36    &    37  Vict.    c.    35),    and  Amendment  Act,   1875 
(38  &  39  Vict.  c.  27),  362,  363. 
sum  under  £20  wiU  be  distributed  by  Court  among  next  of  kin 
without  administration ,  1162. 
Expenses  of, 

in  what  order  payable,  752,  753. 
Stamp  Duty  on  Lettees.     See  Estate  Duty. 
To  Seamen  and  Maeines,  363  et  seq.     See  Seamen. 

ADMINISTRATION  ACTION, 

meaning  of,  1638. 

who  may  bring,  1G38. 

general    personal    representative   necessary,   where   object    is    general 

administration,  1843,  n.  (;«). 
decree   in,    does    not    prevent    executor  making  title   to  purchaser  or 

mortgagee,  710,  711,  1634. 
decree  in,  effect  of,  on  powers  of  management  and  other  discretionary 

powers,  1634. 
decree  in,  effect  of,  on  preference  and  retainer,  883. 
order  for  sale  in,  effects  conversion  of  realty,  496,  n.  {b). 
in  case  of  foreign  assets,  1283 — 1289. 
new  jjracticc  as  to,  1549,  1638  et  seq. 
partial  administration,  1550. 

grounds  on  which  Court  orders  general  administration,  1550. 
what  will  bind  on-ditors,  1550. 

order  for  general  administration  must  be  made   by  judge  in  person, 
1551. 
may  be  made  subject  to  proviso  limiting  proceedings  under,  1651. 
may  bo  postponed  till  delivery  of  accounts,  1551. 
costs  of,  752,  1552,  1667  ct  arq.     Sec  Costs. 

take  priority  over  those  in  probate  action,  1668,  n.  (e). 
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ADMINISTEATION  ACTIO'^— mi tuiued. 
how  commenced,  1G38. 
when  it  may  be  by  originating  summons,  1638,  1G39.     See  OrigtnfiluKj 

Siimiiwiis. 
proceedings  before  representation  obtained  must  be  by  writ,  1639. 
how  objection  to  want  of  jurisdiction  must  be  taken,  1639. 
notice  of  intention  to  raise  Statute  of  Frauds,  1610. 
practice  in,  16-10. 

when  can  be  brovxght  in  County  Court,  1642. 
creditor  suing  on  behalf  of  himself  and  all  other  creditors,  1641. 

when  he  must  so  sue,  1641. 
staying  proceedings  in  another  action,  1642 — 1644. 

what  governing  question  is,  1643. 

general  practice  as  to,  1643. 

where  decree  wrongly  obtained,  1644. 

conduct  of  proceedings,  1644. 
transfer  of  actions  where  administration  order  made,  1644. 
creditor's  costs  after  transfer,  1645. 
discretionary  transfer  to  Bankruptcy  Court,  1646. 

order  for  administration  cannot  be  made  in  absence  of  personal  repre- 
sentative, 1646.     See  1565,  n.  {c),  1647. 
parties,  1647  et  seq.     See  Parties. 
what  executor  liable  for  under  usual  administration  decree,  1626. 

where  on  footing  of  wilful  default,  1626  et  scq. 
how  creditor  may  sue  for  administration  of  personalty,  1640. 

how  for  administration  of  realty,  1641. 
after  decree  every  creditor  deemed  before  Court,  1649. 
until  decree  plaintiff  is  dominus  litis,  1649. 
where  personal  representative  refuses  to  sue,  1652. 
where  creditor  entitled  to  follow  assets,  1652. 
procedure  on  death  of  one  of  several  co-plaintiffs  in  a  creditor's  action, 

1652. 
how  ab-ent  persons  may  be  bound,  1652  et  srq. 
order  for  one  member  of  a  class  to  represent  others,  1652,  1653. 

form  of  order,  1653. 

indorsement  of  writ,  1653. 
judgment  binding  on  persons  represented,  1654. 

trustees,  executors,  and  administrators  may  sue  and  be  sued  as  repre- 
senting estate,  1654. 

except  where  they  are  accotinting  parties,  1654. 
costs  of  persons  appearing  under  representation  order,  1654. 
who  can  obtain  administration  order  against  executor  without  serving 
other  persons,  1654. 

ADMINISTRATOE.     See  Administration— Executor. 
origin  of  office  of,  312. 
who  are  incapable  of  being,  359  et  seq. 
derives  his  title  wholly  from  the  Court,  314,  315. 
cannot  take  as  assignee  by  purchase,  530. 
cannot  be  sued  jointly  with  executor  de  son  tort,  191. 
cannot  exist  if  there  be  executor,  413. 

but  may  be  two  grants  of  administration,  413. 
time  when  estate  of,  vests,  467  et  scq.     See  Estate. 
quality  of  estate  of,  474  et  seq.     See  Estate. 
quantity  of,  in  possession,  570  et  seq.     See  Estate. 
Power  of, 

equal  to  and  with  that  of  an  executor,  694. 

co-administrators,  to  bind  their  companions,  720. 

survives  to  his  companion  if  administration  granted  to  more  than 
one,  720. 
could  not  compound  debts  under  Conveyancing  Act,  1437. 

secxs  under  Trustee  Act,  1893  . .  1437. 
Duties  of,  736  et  seq.     See  Executor. 

as  to  distribution  under  the  statute,  1248  et  seq.     See  Bi^tributioyi. 
under  the  customs,  1272. 

as  to  payment  of  residue,  1270. 
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ABMlNlSTRATOn—coiitinticd. 

•what  may  be  done  by,  before  letters  granted,  ^14  et  seq.     See  Probate. 
he  could  not  coinmence  an  action  at  law,  315. 
but  he  might  file  a  bill  in  Chancery,  315. 
semhJc,  practice  not  altered  by  Judicature  Act,  315. 
a  release  not  binding,  315. 
assignment  not  valid,  315,  317,  n.  {d). 
notice  to  be  given  as  administrator  not  efPectually  given  before 

letters  granted,  316. 
instances  of  relation  of  letters  to  death  of  intestate,  316,  468,  1427. 
liable  on  promise  made  before  letters,  1417,  1427. 
if  possessed  of  intestate's  goods  before  letters  granted,  the  Court 

•will  require  him  to  find  security,  318. 
admissions  by,  whether  binding,  1533. 
Estate  of.     See  Estate. 
rights  of  foreign  administrators,  337  et  seq. 
legacy  to,  %%^  et  seq. 

as  such,  whether  he  can  in  any  way  take  beneficially,   898  et  seq. 
See  1294. 
what  are  assets  in  his  hands,  1279  et  seq.     See  Assets. 
Liability  of.     See  Executor,  Actions,  Remedies. 
with  the  Will  annexed,  370  et  seq.     See  Administration. 
title  of,  how  proved,  1531. 
administrator  of  executor, 

does  not  represent  first  testator,  180. 

cannot  sue  for  double  value  of  lands  held  over,  though  the 
tenant  has  attorned  to  him,  180,  n.  [c). 
administrator  durante  minoritate  of  executor  of  executor  represents 
first  testator,  181,  n.  (in). 
executor  of, 

who  has  underlet,  his  right  to  rent,  699,  700. 
he  cannot,  however,  distrain,  G99. 
administrator  ad  litem,  414  et  seq.,  1649. 

may  often  be  dispensed  with  under  Ord.  XVI.  r.  46 .  ,414,  n.  (r). 
administrator  de  son  tort, 

the  law  knows  no  such  appellation,  191,  n.  (c). 

his  agreement  as  such  will  not  bind  him,  though  he  subsequently 

becomes  rightful  administrator,  316,  317.     But  see  1427,  n.  {x). 
payments  made  by  him  to   rightful   administrator,  after  suit  for 
account,  not  allowed,  192. 

ADMIRALTY, 

its  power  of  disposition  of  effects  of  deceased  seamen,  364  et  seq.     See 

Seamen. 

ADMISSION, 

made  by  executor,  &c.  before  appointment,  whether  receivable  against 

him  as  executor,  1533. 
of  one  of  several  executors  will  not  bind  the  others,  1533.     See  1628, 

of  assets,  what  is,  and  the  effect  of  it,  1628  et  seq.     See  Assets. 

ADVANCEMENT.     See  Distribution. 
of  children  by  their  father, 

provision  of  Statute  of  Distributions  respecting,  1240  et  seq. 
extends  only  to  advancement  hy  fathers,  1241. 
by  settlement  of  land,  1243. 

what  is  such  an  advancement,  1243. 
provision  of,  out  of  personal  estate,  1244  et  seq. 
what  is  so  considered,  1244. 
what  is  not,  1247. 
out  of  legacy  to  infants,  1153.     See  Maintenance. 
interest  on  advances,  rate  of,  1242. 

ADVERTTSICMENT, 

citation  by,  when  allowed,  352. 

by  executor,  effect  of,  on  cthiims  of  creditor,  1083,  1084,  1436,  1559. 

on  claims  of  next  of  kin,  1083,  n.  (/). 
what  advortisement  is  proper,  1559,  n.  ((). 


INDKX.  1891 

ADVOWSON.     See  Church,  509  ct  seq. 

executor  of  grantee    of   next  avoidance   of   church  may  grant  before 
probate,  221,  n.  [p). 
when  chargeable  -with,  as  assets,  1293. 
assured  upon  trust,  whether  a  charitable  use  within  sect.  /J  of  54  &  55 

Vict.  c.  73.. 817,  n.  (s). 
bequest  for  purchase  of  advowsons  or  presentations  not  a  good  charitable 
bequest,  823,  n.  (t). 

AFFIDAVIT, 

of  account  of  personal  estate.     See  Probate  Duty — Estate  Duty. 
executor  allowed  to  verify  disbursements  by,  1618. 
contents  of  affidavits  and  accounts  for  revenue  purposes  confidential, 
1762. 

persons  to  whom  disclosure  will  be  made,  1762.    And  see  743,  n.  [l). 

production  on  subpoena  of  documents  in  Court,  1762. 

AFTER- ACQUIRED  PROPERTY, 

will  pass  by  Will  executed  before,  4,  150  et  seq.,  Wl^  et  seq.     See  Time. 

AGENT, 

authority  of,  revoked  by  death  of  principal,  1351. 

cannot  sue  executor  of  his  principal  in  respect  of  services  after  his  death, 

1351. 
responsibility  of  executor  for  embezzlement  by  his  agent,  1460  et  seq. 

AGRICULTURAL  HOLDINGS  ACTS, 

executors  of  tenant  for  life  who  have  paid  compensation  under,  entitled 

to  charge  on  holding  for  amount,  544. 
provisions  as  to  property  in  fixtures  erected  by  tenant,  567,  568.     See 

FLxtures. 
restrictions  on  right  of  distress  under,  699,  n.  (»). 

ALIEN.     See  Foreigner — Domicil. 

Naturalisation  Act,  33  &  34  Vict.  c.  14.  .8,  159. 
law  before  Naturalisation  Act,  8. 

when  still  applicable,  9,  n.  (d). 
capacity  of,  to  make  a  Will,  8. 

Will  must  be  in  conformity  with  law  of  his  country,  9. 
may  be  executor,  159. 
may  be  administrator,  359,  391. 
may  be  a  legatee,  800. 
probate  of  Will  of,  269  et  seq. 
administration  of  effects  of,  338  et  seq. 
distribution  of  effects  of,  depends  on  domicil,  1256  et  seq. 

ALIENATION.     See  Conditional  legacies. 
restraint  on,  IQIO  et  seq. 

ALIMONY, 

not  recoverable  if  in  arrear  by  the  representative  of  wife,  640. 

"ALL  MY  JUST  DEBTS," 
meaning  of,  1337. 

ALLOWANCES.     See  Account. 
of  executor, 

for  his  expenses,  1497,  1553. 

not  allowed  as  a  riile  on  taxation^  1553. 

for  his  trouble,  1497  ct  seq. 

when  entitled  to  commission,  1502  ei  seq. 

remuneration  uuder  Judicial  Trustees  Act,  1896.  .1503, 
formerly  for  assets  collected  in  India,  1504. 
stiU  in  West  Indies,  1504,  1505. 
being   a   solicitor   or   attorney  for  his   costs    for  professional 
business  done  by  him  for  the  benefit  of  the  estate,  1409 — 1502. 
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ALLOWANCES— contiuiird. 
of  executor — continued. 

for  payments  to  collectors,  c&c,  1. '>(),"). 
to  accountant,  150G. 
to  an  attorney,  150C.     See  I'jol. 
for  interest  for  money  advanced  hy  him,  1508. 
receiving  money  to  which  he  is  not  entitled,  must  refund,  though 

he  has  paid  it  away  to  creditors,  LOOD. 
what  an  executor  may  be  charged  with  under  a  reference  of  just 

allowances,  1509,  15.53,  1554. 
when  he  may  be  charged  on  footing  of  wilful  default,  1510. 
in  the  Probate  Court,  1683. 

of  payments  made  to  creditors  after  a  bill  filed  for  administration  of 
assets,  783. 

ALTERATIONS, 

in   a  Will.      See   Ecidence — Omission — Probate,    manver    of  ohtaininr/ — 

in/l,  revocation  of. 
at  what  time  presumed  to  have  been  made,  99  —  101. 
revocation  by,  98  et  seq.,  106  et  seq. 
probate  in  common  form  of  Will  exhibiting,  how  granted,  239, 

240,  n.  ip). 
evidence  as  to,  240. 
attestation  of,  106,  n.  {m). 

AMBIGUITY.     See  Construction— Legntce. 
upon  {he  factum,  257. 
what  it  is,  257. 

parol  evidence  to  explain,  257. 
on  the  face  of  a  Will, 

when  evidence  admissible  to  explain,  257,  258,  862,  n.  (.r),  904 
et  seq. 

ANCILLAEY  PROBATE,  272  et  seq.,  1285  et  seq.     See  Assets— Bomieil— 
Foreigner — Frobate. 

"AND," 

the  word  construed  "  or  "  in  a  Will,  839.     See  876. 

ANIMALS, 

what  pass  to  executor,  what  to  heir,  531  et  seq. 

Society  for  Protection  of,  from  Vivisection  is  a  charity,  821. 

ANIMUS  REVOCANBI. 

See  Will,  Revocation. 

ANIMUS  TFSTANDI, 

Will  must  be  made  with,  82,  n.  {c). 
onus  of  proof  of,  83. 
Will  made  in  jest,  82,  n.  (c). 

ANNUITY, 

definiticm  of,  622. 

not  a  chose  in  action,  but  an  interest  in  equity,  602,  n.  (J). 

when  it  goes  to  the  heir,  and  not  the  executor,  622,  623. 

question,  whether  real  or  personal  estate,  G22,  623. 

apportionment  f)f,  633  et  seq. 

qu(vrc  wlu'thor  a  contingent  debt  in  whole  or  in  part  till  payable,  775. 

what  passes  by  the  bc<(ucst  of  an  "  annuity,''  943 — 947. 

whctlior  porijctual  or  for  life,  913,  944,  945. 

bf^quest  to  purchase  for  legatee,  916. 

rights  of  legatee,  916,  947. 

rights  of  married  woman  to  whom  annuity  bequeathed  subject  to  a 
restraint,  916,  n.  (.?). 

liow  perj)(;tual  nnnuity  should  bo  valued,  946,  n.  (f). 
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AN'NUlTY—miiuiKCfl. 

given  by  Will, 

the  first  p.'iyment  shall  be  made  at  the  expiration  of  the  year  next 

after  testator's  death,  1116. 
interest  on,  1166. 

takes  pi-ecedence  over  residuary  gift,  1088. 

vphether  payable  out  of  the  capital  of  testator's  estate,  1088,  n.  (//). 
has  no  preference  in  abatement  over  general  legacies,  1096. 

exception  to  this  rule,  1096,  n.  {d). 
where  deficient  estate  being  administered  by  the  Court,  1097. 
compelling  appropriation  of  sum  by  executor  to  secure  payment, 

1135. 
who  is  to  sustain  the  loss  consequent  on  any  failure  of  the  fund 

appi'opriated,  1135. 
value  of,  how  ascei'tained  for  purposes  of  legacy  duty,   1771 — 1773. 
personal,  not  within  stat.  3  &  4  Will.  IV.  c.  27,  s.  42. .  1659,  n.  {p). 
where  not  in  arrear  annuitant  cannot  apply  for  administration,  775, 

1639. 


ANTE-NUPTIAL  SETTLEMENT.     See  Emhand  and  JFifi. 
of  money,  jewels,  &c.,  by  the  husband,  576. 
agreement  in  writing,  570. 

ANTICIPATION, 

property  of  a  married  woman  with  a  restraint  on,  cannot  give  rise  to  an 

election,  1182. 
form  of  judgment  against  man-ied  woman  in  regard  to  such  property, 
1569,  n.  (0- 

APPEAL, 

respecting  grants  of  probate  or  letters  of  administration,  450. 

suspends  the  former  sentence,  462,  463. 
to  what  Court  formerly,  450. 
now  from  Probate  Division  to  Court  of  Appeal,  450. 

time  within  which  must  be  brought,  450. 

notice  of  when  to  be  given,  450. 
from  equitable  jurisdiction  of  County  Court,  1691. 

APPOINTMENT.     See  Fotver. 

of  debtor  as  executor,  1054  ct  seq. 

of  creditor  as  executor,  1058  et  seq, 

what  the  Court  will  do,  if  no  exercise  of  power  of  selection,  877. 

resulting  trust  on  faihu-e  of,  1200,  n.  {t). 

of  executor,  5,  165.     See  Executor. 

APPOKTIONMENT, 

under  33  &  34  Vict.  c.  35.  .633  et  seq. 
of  rent,  633. 
of  annuities,  633. 

whether  annuity  a  contingent  debt  till  day  of  payment,  qucere, 
775,  n.  {h). 
of  dividends,  633. 

of  other  periodical  payments,  633,  ibid.  n.  (>). 
of  a  bonus,  633,  n.  (/•). 
interpretation  of  terms,  635,  636. 
when  apportioned  part  payable,  634, 
remedies  for  recovery  of,  635. 
whether  Act  retrospective,  630,  n.  (.r). 
Act  not  to  apply  to  policies  of  assurance,  636. 

nor  where  stipulation  to  contrary,  630. 
of  losses  on  trust  investments,  as  between  tenant  for  life  and  remainder- 
man, 1124,  n.  {ii). 
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APPRENTICE, 

executor  of  master  has  no  interest  in,  626 — 628.     See  605,  n.  (A). 
provisions  as  to  parish  apprentices  by  stat.  32  Geo.  III.,  627. 
not  liable  on  covenant  to  instruct  the  apprentice,  looO,  1402. 
secus,  as  to  maintenance,  1102. 

but  a  magistrate  cannot  order  it,  1402,  n.  (J), 
profits  from  labour  of,  assets,  1282. 

action  not  maintainable  for  return  of  part  of  premium  on  death  of 
master  or  apprentice,  627,  628. 

APPROPRIATION,     ^ee  Assent. 

of  testator's  property  in  satisfaction  of  claims  of  executor  or  adminis- 
trator, 481  et  seq. 
of  testator's  property  in  satisfaction  of  a  legacy  or  share  in  residue, 

1194. 
of  legacies  payable  infuturo, 
doctrine  of,  1131  ct  scq. 
suggestion  of  insolvency  of  executor,  or  of  a  devastavit,  not  necessary 

to  compel,  1131,  1132. 
where  a  certain  sum  of  money  is  given  on  a  contingency,   1132, 
1133. 
who  must  bear  the  losses  or  enjoy  the  profits  incident  to,  1133, 
1448,  n.  [m). 
costs  of  a  suit  to  secure  legacy  to  an  infant,  1140. 
to  secure  bequest  of  annuity,  1135. 
of  legacy  where  the  amount  of  the  testator's  debts  is  contingent,  1137. 
of  assets  to  legacy  prevents  exercise  of  right  of  retainer  for  debt  to 

estate,  1108,  n.  (/). 
of  assets,  how  far  affected  by  Land  Transfer  Act,  1897. .  1194. 

ARBITRATION, 

when  executor  may  proceed  on  submission  by  testator,  680. 
when  award  made  after  testator's  death  valid,  681. 
cannot  be  enforced  by  attachment,  681,  n.  (;w),  1606. 
effect  of  submitting  title  to  wife's  term  to,  by  husband  in  cases  outside 
Married  Women's  Property  Act,  1882.  .525. 
wife's  choses  in  action  in  like  cases,  652. 
when  executor  liable  as  such  on  a  promise  to  pay  the  sum  awarded, 
1412,  1413. 
■when  posonaU//  liable  on  a  submission,  1424 — 1426.     See  1437. 
executors  or  administrators  may  compound  and  refer  to  arbitration,  under 

Trustee  Act,  1893 . .  1437. 
old  law  as  to  administrators,  1437. 

ARCHBISHOP, 

his  options  passed  to  his  executor,  511. 
what  his  options  were,  511. 
now  obsolete,  511,  n.  {t). 

ARMOUR, 

of  deceased  set  up  in  a  church  an  heirloom,  547. 

ARMS, 

exemplification  of  grant  of,  whether  an  heirloom,  547,  (n.  (/). 

ARREARS.     See  Apportionment— Rent. 

of  rent,  pass  to  executor  in  all  cases,  631  et  seq.,  643. 
of  interest  will  not  pass  by  the  bequest  of  the  debt,  948. 

nor  the  debt  by  a  bequest  of  the  arrears,  948. 
of  pin  money  will  not  pass  to  wife's  executor,  639. 
nor  of  alimony,  610. 

ARREST, 

abohtion  of,  for  debt  by  "Debtors  Act,  1809,"  1666. 

when  d(jfci)(l,iiit  may  be  arrested  on  affidavit  by  plaiutiff  that  he  intends 

leaving  JOnglaiid,  l(i66. 
■prtiviu-.c  as  to,  1667. 
defaulting  truatco  not  protected  from  arrest  by  Debtors  Act,  1667. 
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AETICHOKES, 

whether  they  go  to  executor,  537,  n.  (o). 

ARTICLED  PUPIL, 

no  return  of  premium  on  death  of  solicitor,  628. 

"ASCERTAINED," 

word  construed  "made  certain,"  841. 

ASCERTAINMENT, 

of  a  class,  period  of,  843  et  seq. 

ASSAULT, 

action  for,  does  not  survive  to  executor,  606,  608. 
nor  against  him,  1352. 

ASSENT, 

of  executor  to  devise  of  real  estate,  1103. 
of  executor  to  legacy,  1101  et  seq. 

necessity  of,  to  complete  legatee's  title,  1101. 

although  testator  direct  him  to  take  possession  without,  1101. 

where  a  testator  forgives  a  debt,  1101. 

to  bequest  of  government  stock,  1102. 

if  legatee  takes  the  legacy  without  assent,  the  executor  may 

have  trover,  1103. 
if  executor  refuse  without  a  cause,  he  may  be  compelled  in 

equity  to  assent,  1103. 
the  legatee  has  a  transmissible  right  without  assent,  1101. 
what  shall  constitute,  1104  et  seq. 

not  essential  for  its  efficacy  that  it  should  confer  a  legal  interest, 

1113. 
presumed  assent,  1106. 
conditional  assent,  1106. 
by  whom,  1107. 
effect  of,  1107. 

after,  action  lies  against  executor  for  a  specific  legacy,  1107. 
in  what  cases  it  may  be  retracted,  1108. 
relation  of,  to  death  of  testator,  1108. 
when  he  is  one  of  several  executors,  718. 
executor's  assent  to  his  own  legacy,  483,  1109. 
in  case  he  dies  without  proving  the  Will,  221. 
necessity  of,  1109. 
when  implied,  1109. 

effect  of  entry  by  executor  when  a  term  of  years  is  bequeathed  to 
him,  1110. 
taking  possession  of  chattels  bequeathed  to  him  for  life, 
1113. 
when  he  renounces  probate,  1114. 
when  he  is  one  of  several  executors,  718,  1114. 

ASSETS.     See  Devastavit — Estate — Executor,  power  of. 
meaning  of  the  term,  1274. 
following  assets,  700,  1081,  1631,  1652. 
rights  of  next  of  kin  as  regards,  1085,  n.  («). 

what  are  legal  assets  in  the  hands  of  an  executor  or  administrator,  1279 
et  seq. 
of  an  executor  of  an  executor,  476,  477. 
assets  which  were  not  in  testator,  1279. 
by  contract,  1279. 
lease  renewed  by  executor,  1279. 
by  remainder,  1280. 
by  increase,  1280. 

young  of  cattle,  1280. 
profits  of  land  demised,  1280. 
profits  of  ti-ade,  1280,  1483  et  seq. 

goodwill,  1281,  n.  (s). 
profits  of  share  in  a  newspaper,  1281. 
profits  of  physical  nostrums,  1281. 
profits  arising  from  the  labour  of  apprentices,  1282. 
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ASSETS— continued. 

what  are  le^al  assets,  &c. — continued. 

assets  which  were  not  in  testator — continued. 
by  condition,  1282. 

things  pledged  by  testator,  1283. 
property  of  testator,  wherever  situate,  1283  et  seq. 

whether  Court  here  will  administer  foreign  assets,  1285  et  seq. 
foreign  assets  will  be  administered  according  to  lex  domicilii, 
but  priority  of  creditors  settled  by  lex  fori,  1289,  1290. 
an  executor  may  sue  here,  in  respect  of  foreign  assets,  without 
foreign  probate,  274. 
leasehold  in  Ireland,  1284,  n.  (</). 
stock  in  foreign  funds,  1284. 

chattel  interest  in  lands  by  law  of  foreign  countries,  1284,  n.  [d). 
real  estate  in  India,  1289. 
next  avoidance  of  a  church,  not  assets,  1293. 
damages  recovered  on  quare  impcdit,  1293. 
office  for  years,  1293. 

what  assets  considered  as  come  to  hand,  1290. 
choses  in  action,  how  far  assets,  1291. 
estates  ^?<r  outer  vie,  1293  et  seq. 

of  any  person  who  shall  die  after  1st  January,  1838,  under 

1  Vict.  c.  26.,  1294. 
of   any   person  dying  after   1st  January,    1898,    under  Land 
Transfer  Act,  1897 . .  1294. 
property  to  which  executor  is  entitled  as  2Krsona  des'ujnata,  889,  898 

et  seq. 
property  in  testator  as  trustee,  1295. 
effect  of  Conveyancing  Act,  1881 . .  1295,  1296. 
promissory  note  to  testator  which  he  declared  he  would  not  enforce, 

1295,  n.  {h). 
terms  attendant  on  inheritance,  1296. 
fund  for  specific  purpose  not  general  assets,  1297. 
if  executor  dies,  the  assets  are  not  liable  to  his  debts,  476,  477, 

ibid.  n.  (o). 
property  assigned  in  fraud  of  creditors,  1298. 

what  assets  shall  be  considered  as  come  to  hand,  so  as  to  charge 
the  executor,  1290  et  seq.,  1574,  n.  (e).     But  see  1443—1445. 
what  are  equitable  assets  in  the  hands  of  an  executor,  1298. 
distinction  between  legal  and  equitable  assets,  1298  et  seq. 
equity  of  redemption,  1300. 
proceeds  of  sale  of  real  estate,  1301. 
assets  partly  legal  and  partly  equitable,  1302, 
beneficial  interest  under  a  power,  1302  et  seq. 

term  of  years  which  has  merged  by  the  executors  purchasing  the 
reversion,  478. 
whether  fund  appointed  under  general  power  passes  to  the  executor 

"as  such,"  1306. 
real  assets  in  the  hands  of  the  heir  or  devisee,  1309  et  seq. 
in  the  hands  of  the  executor,  1309  et  seq. 
Btat.  1  Will.  IV.  c.  47. .  1309  et  seq. 
Stat.  3  &  4  Will.  IV.  c.  104 . .  1313  ci!  seq. 
heir  or  devisee  personally  liable  as  well  as  land,  1314. 
exoneration  of,  1316  e^  seq.     See  Exoneration. 
of  marshalling  the  assets,  1337  et  seq. 
in  favour  of  creditors,  1337 — 1339. 
in  favour  of  legatees,  1317,  n.  {d),  1339—1343. 
in  favour  of  widow  in  respect  of  her  paraphernalia,  588,  1345. 
assets  not  marshalled  in  favour  of  charitable  bequests,  1343. 
assets  partly  legal  and  partly  equitable,  1302. 
order  iu  which  applied  in  payment  of  debts,  1343. 
admission  of, 

effect  of,  1016,  1628. 

what  amounts  to,   1588  et  seq.,    1616,    1628,    1629.     Sec  also  779, 
1583. 
executor  cuiinot  purchase  from  himself,  706,  1488.     See  1283. 
appropriation  of,  in  satisfaction  of  a  legacy  or  share  in  residue,  1194. 
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ASSETS— contuiHed. 

how  the  effects  which  an  executor  takes  as  such  may  become  his  own, 

481,  785,  1283.     But  see  482. 
power  of  executor  to  alien,  479,  702  et  seq. 

when  they  may  be  followed,  700,  1081,  1189  ct  seq.,  1631,  1652. 
proof  of,  under  plea  of  phne  administravit,  1588  ct  seq. 
when  a  sufficient  consideration  to  charge  an  executor  personally  on  his 

own  promise,  1422. 
suit  in  equity  for  discovery  of,  1610. 

ASSIGNEE.     See  Banknipt. 

administrator  cannot  take  as,  by  pui'chase,  530. 

when  executors  and  administrators  take  by  contract  as  assigns,  605, 
606,  667,  668. 
on  contract  to  be  performed  on  day  which  happens  after  testator's 
death,  668. 
executor  of  lessee  sued  as,  for  rent  incurred  after  testator's  death,  1388 
et  seq. 
for  dilapidations,  1394. 

not  liable  as,  after  assignment  of  lease  by  himself,  1 394 . 
when  he  may  proceed  by  originating  summons,  1543. 

ASSIGNMENT.     See  Executor,  Administration. 
of  trust  term,  limited  administration  for,  413. 
power  of  administrators  as  to  assignment  of  deceased's  property,  393, 

404. 
of  lease,  by  executors,  when  restrained  by  condition  not  to  assign,  708. 
its  effect  on  the  liability  of  executor  of  lessee  to  pay  rent  after 
testator's  death,  1393. 

ASSUMPSIT.     See  Torts. 

lies  for  executor  for  damage  in  testator's  time,  606  et  seq. 
for  damage  in  his  own,  661. 
for  copyholder's  fine,  636. 
lies  against  executor  for  wrongs  of  testator,  1356, 

ASSURANCE, 

power  of  executors  of  assurer  to  re-assure,  712. 

of  assured  to  procure  endorsement  of  policy  against  fire,  712. 

"AT  THEIR  DEATH," 

construed  "at  the  death  of  each  respectively,"  841. 

ATTACHMENT, 

when  the  Court  will  order  to  issue  against  person  disobeying  its  orders, 

230,  n.  {h). 
of  debt  due  to  estate  of  executor  under  Ord.  XLV.,  1597,  n.  (/;). 
executor  failing  to  carry  out  an  award  not  liable  to,  1606. 
defaulting  executor  becoming  bankrupt  not  liable  to,  1633. 
against  wife  executrix,  1664. 

ATTAINTED  PERSONS, 

distinction  between  lands  and  goods  and  chattels  as  to  forfeiture  upon 

attainder,  51. 
may  sue  as  executors,  101. 
goods  of  deceased  not  forfeited  by  executor's  attainder,  474. 

ATTESTATION.     See  Will,  form  and  manner  of  making — Witnesses. 
in  case  of  Wills  of  personalty  made  before  Jan.  1,  1838.  .62,  n.  [g). 
of  all  Wills  made  on  or  after  Jan.  1,  1838.  .62  et  seq. 
no  form  necessary  but  desirable,  70. 
clause  no  part  of  Will,  72,  n.  (/). 

ATTORNEY.     See  Costs,  Solicitor. 

grant  of  letters  of  administration  to,  348,  377. 
of  next  of  kin,  348,  429. 

functions  and  liabilities,  348,  349. 

sureties  to  the  bond,  349.     And  see  426,  428. 

authority  to  attorney  to  apply  for,  348,  n.  {h). 
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ATTORNEY— co«<i//Mr(/. 

grant  of  letters  of  administration  to— continued. 
to  attorney  of  executor,  377,  378. 

consequences  of  such  administration,  378. 

does  not  break  chain  of  representation,  377. 
revocation  and  termination  of,  377,  378. 
form  of,  378.     See  also,  437. 
of  executor,  grant  of  administration  to,  durante  absentia  of  the  executor, 
377,  407,  n.  {ff). 
effect  of  return  of  executor,  377.     Cf.  407. 
authority  of,  is  determined  by  the  death  of  client,  G81,  682. 
power  of, 

executor  making  payments  under,  not  liable  by  reason  of  the  death 

of  party  giving  it,  682. 
given  by  executor,  his  liability  for  acts  done  under,  1426. 
executor  cannot  exercise  a  power  of  sale  by,  712. 
•warrant  of,  where  executor  may  enter  judgment  upon,  679,  1606. 

AUDITA  QUERELA, 

relief  by,  when  executor  obtained  judgment,  and  then  the  probate  was 

revoked,  1535.     See  460  ct  seq. 
abohshed  by  Judicature  Acts,  1535. 
application  for  stay  of  execution  now  the  proper  proceeding,  1535. 

AUNT, 

her  degree  as  next  of  kin,  1252,  1253. 

grandfather  preferred  to  her,  331,  1252. 
great-grandfather  shall  share  with  her  in  distribution,  1252. 
so  shall  nephews  and  nieces,  1253. 

AUTER  VIE.     See  Estate  par  Auter  Vie. 

AUTHOR, 

undertaking  to  write  a  work  and  dying  before  completion,  his  executor 
not  liable,  1350. 

AVOWRY, 

by  executor  of  underlessee, 

for  rent  accrued  since  testator's  death, 

must  state  the  quantity  of  the  testator's  estate,  629. 

AWARD.     See  Arbitration. 


BAIL  BOND, 

executor  of  assignee  of,  may  bring  an  action  upon  it,  605. 

BANK  OF  ENGLAND.     See  Steele. 

bonus  given  by,  passes  to  legatee  of  capital,  1178. 

bound  to  recognize  executor's  right  to  stock  of  deceased,  625,  n.  (i). 

BANKER, 

method  of  taking  partnership  accounts  in  case  of,  between  deceased  and 

surviving  partners,  488,  n.  (/■). 
loss  by  failure  of, 

when  executor  liable  for,  1460  et  seq. 
provisions  of  Trustee  Act,  1893.  .1465. 

BANK  NOTES, 

when  they  pass  by  a  bequest  of  "  effects,"  "  goods,"  &c.,  928 — 930. 
of  "money,"  936. 

BANKRUPT.     See  liankruptcij. 
appointed  executor, 

probate  nriuHt  be  granted  to,  162,  289. 
control  of,  by  appointing  a  receiver,  162,  289. 
by  requiring  security,  164,  289. 
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BANKRUPT— continued. 

appointed  executor — continued. 

receiver  will  not  be  appointed  if  testator  knew  executor  to  be,  1G3. 
assignees  of,  will  be  restrained,  on  petition  in  the  bankruptcy,  from 

paying  over  the  fund  to  him,  163,  n.  [g). 
propounding  a  Will  must  find  security  for  costs,  289. 
cannot  be  appointed  administrator,  359.     See  also  336. 
executor  becoming  bankrupt, 

the  goods  of  the  testator  do  not  pass,  475. 

what  are  goods  within  "reputed  ownership"  clause,  475,  n.  (A). 

receiver  appointed,  to  whom  assignees  shall  account,  476. 
money  handed  over  by  mistake  to  trustee  in  bankruptcy  ordered  to 

be  restored,  475. 
forfeiture  of  lease,  in  case  lessee  or  his  executor  shall  become  bank- 
rupt, 476. 
where  he  is  residuary  legatee,  476. 
specific  legacy  to,  not  exclusively  applicable  to  make  good  devastavit, 

1632. 
guilty  of  devastavit  cannot  prove  under  his  own  bankruptcy  without 
an  order,  1632. 
his  co-executor  may,  1632,  n.  (o). 

dividends  should  not  be  allowed  to  come  to  his  hands,  1633. 
from  what  time  debt  on  devastavit  due,  1633. 
when  protected  from  attachment,  1633. 

costs  of  defaulting  executor  becoming  bankrupt,  1671,  1672. 
when  debt  of  bankrupt  executor  discharged,  1671. 
by  carrying  on  the  trade  of  testator,  1430. 
plea  by  executor  of  bankruptcy,  1572. 
executor  of, 

not  entitled  to  his  choses  in  action,  639. 

can  maintain  trover  against  every  one  but  assignee,  471,  489. 
official  assignee  administrator  of,  not  allowed  to  dispense  with  justifying 

securities,  427,  n.  {a). 
legatee, 

to  whom  the  interest  in  the  legacy  belongs,  800,  1011. 
condition  as  to  legatee  becoming  bankrupt,  1011. 
when  executor  may  retain  or  set  off  against  bankrupt  legatee  for  debt  to 
estate,  1050—1052. 
when  executor  may  set  off  debt  of  husband  against  the  legacy,  &c. 
to  the  wife,  1052,  1053. 

BANKRUPTCY.     See  Bankrupt. 

notice,  when  executor  entitled  to  issue,  1534,  u.  (</). 
trustee  in,  husband's  right  to  administer  to  wife  does  not  pass  to,  though 
Court  will  sometimes  grant  administration  to  trustee,  322. 
heir-at-law  of  wife  must  renounce  or  be  cited  since  T-i.  T.  Act, 
1897,  if  any  real  estate,  322. 
when  executor  authorized  to   employ  assets   in   a  firm   that  becomes 

bankrupt,  he  cannot  prove  against  the  bankrupt  estate,  1430,  n.  (ej). 
administration  of  insolvent  estate  may  be  in,  on  petition  by  creditor, 

761,  1646. 
gift  over  on,  845,  n.  (h),  1011,  1012.     See  Conditional  Legacies. 
of  judgment  creditor,  trustee  in,  execution  by,  1798. 

BANKRUPTCY  RULES, 

certain  of,  to  prevail  in  the  administration  by  the  Court  of  an  insufficient 
estate,  759. 

Preferential  Payments  in  Bankruptcy  Act,  18S8,  applies  to  the  adminis- 
tration of  insolvent  estates  in  the  Chancery  Division,  760, 

BARRISTER, 

di-afting  Will  under  which  he  benefits,  434,  n.  [n).     See  Beneficiary . 

BARRY  V.  BUTLIN,  rule  in,  discussed,  87  et  seq. 
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BASTARD, 

administration  of  effects  of,  34 1  et  seq. 

where  he  dies  without  relations,  and  leaves  a  Will  of  part  only  of  his 

proj)erty,  342. 
where  bastard  leaves  a  widow  but  no  children,  342. 

right  of  widow  under  Intestates'  Estates  Act,  1890.  .342. 
right  of  Crown  when  dying  intestate  without  children,  341,  342,  343. 
Land  Transfer  Act,  1897,  does  not  bind  the  Crown,  345. 
distribution  of  effects  of,  1255. 
where  member  of  certain  societies,  distribution  of  effects  on  intestacy  as 

if  legitimate,  369. 
capability  of  taking  as  legatee,  855. 

under  the  description  of  "  child,"  855—  859. 
personal  representative  of  mother  of   bastard  not  liahle  to  maintain 

him,  1360. 
not  a  child  within  Lord  Campbell's  Act,  612,  n.  {d). 
legitimate  by  law  of  father's  domicil  entitled  under  Stat,  of  Distribu- 
tions, 1257,  n.  [g).     See  1265,  n.  (A),  1806,  n.  {q). 
or  vmder  gift  to  children,  859. 

BEDS, 

when  they  are  heirlooms,  545,  546. 

BEES, 

when  they  pass  to  an  executor,  533,  n.  {I). 
are  the  subject  of  larceny,  ibid. 

BENEFICE.     See  Church. 

distinction  between  donative  and  presentative,  510,  511. 
Benefices  Act,  1898  (61  &  62  Vict.  c.  48),  1293,  n.  \a). 

BENEFICIARY, 

drawing  Will  in  his  own  favour,  86  ct  seq.,  254,  ibid.  n.  {e),  434,  n.  (m), 
437,  n.  (/),  1674. 

BILL   IN   EQUITY.      See  Administration  Action,    Originating   Summons, 
Remedies. 

BILL  OF  EXCHANGE.     See  Fromissory  Note. 
given  to  feme  covert, 

dum  sola,  641. 

during  covertiu-e,  641. 
discounted  by  one  of  several  executors  out  of  testator's  money  will  not 

enable  executor  to  sue  with  co-executor  as  indorsee  for  value,  484. 
given  or  endorsed  to  executor,  as  such,  he  may  sue  upon  it  as  executor, 
662,  663. 

endorsed  to  administrator  after  testator's  death,  663, 
power  of  executor  to  endorse,  711. 
whether  one  of  several  executors  of  holder  of,  can  endorse,  716. 

whether  one  of  several  administrators,  720,  n.  {h). 
not  due  till  after  testator's  death,  executor  liable  upon,  1348. 
made  payable  at  a  time  certain  after  the  death  of  the  testator  bears 

interest  from  date,  1410. 
when  executor  personally  liable  upon,  1420. 
executor  endorsing  personally  liable ^  1421,  n.  {m). 
unless  he  endorse  in  representative  character,  711,  n.  {g),  1421,  n.  (?«). 
presentment  of,  by  executor,  &c.,  1535. 

whether  delay  excusable  in  such  case,  1535,  n.  (y). 

to  executor,  &c.,  1606,  1607. 
notice  of  dishonour  to  executor,  &c.  of  drawer  or  endorser,  1607. 
when  drawee  dead  may  be  treated  as  dishonoured  or  presentment  made 

to  executor,  711 . 
where  presentmout  to  be  made  in  such  cases,  711. 
given  by  a  stranger  for  debt  of  one  deoeased,  188. 
effect  of  holder  niJiking  acceptor  executor,  1607,  ibid.  n.  {t). 
by  what  words  bill  will  jjiiss  to  a  legatee,  928  ct  seq. 
how  an  executor  should  d(;clare  upon  it,  if  he  intends  to  rely  on  a  promise 
to  himself  to  bar  llio  statiite  of  limitations,  1524. 

lion  assuiiipsil  a  good  pica,  1524,  1525. 
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BILL  OF  EXCEPTIONS, 

sci.  fa.  against  executors  of  judge  to  certify,  1409. 
abolished  by  the  Judicature  Acts,  1409,  n.  {h). 

BILLS  OF  SALE  ACTS, 

when  growing  crops  within,  536,  n.  (A). 

BIRDS, 

when  they  pass  to  executor,  532,  533. 

BISHOP.     See  Ordinary. 

executor  of,  has  no  right  to  present  to  vacant  benefices,  where  advowson 
part  of  temporalities,  510,  511. 

BLANK  SPACES, 

in  the  hodij  of  a  Will  unobjectionable,  61. 

Court  of  Construction  will  fill  up,  905—907.     See  259,  1223,  n.  (.c),  and 
Construction,  Evidence. 
by  reference  to  original  Will,  905,  n.  {T). 

BLIND, 

capacity  of,  to  make  a  Will,  13. 
Will  of, 

must  be  read  to  testator,  and  acknowledged  by  him  before  witnesses, 
13,  255. 
acknowledgment  without  reading  over  insufiicient,  13. 
need  not  be  read  before  suhscrihiny  witnesses,  13. 
single  oath  of  writer  sufficient,  13,  n.  (z). 
where  testator  is,  attestation  of  Will,  70. 
probate  of,  255. 

BONA  NOTABILIA, 

archbishop's  prerogative  under  the   old  law,  where  the  deceased  left 
bona  notabiUa  in  another  diocese  than  that  wherein  he  died,  209. 
abolished  by  the  Probate  Act,  209. 

BONA   VACANTIA.     See  Bcsidue. 

to  whom  they  should  go,  1219,  n.  (d). 

BOND, 

lost,  may  be  put  in  suit,  1443. 

executor  liable  upon  bond  of  testator,  though  not  named,  1348. 
though  not  due  till  after  his  death,  1348, 
when  liable  on  a  joint  bond,  1368. 
joint  and  several,  what  words  constitute,  1371,  n.  («).     See  1367, 

n.  (e). 
executor  paying  interest  on,  does  not  admit  assets,  1591,  1592. 
to  feme  covert, 

given  dum  sola,  641. 

to  husband  and  wife  during  coverture,  641. 
to  wife  alone  diu'ing  coverture,  642. 
Scotch  heritable,  descends  to  heir,  604,  n.  (5). 

heir  not  put  to  election  as  to,  1185. 
to  executor, 

he  cannot  sue  upon,  as  executor,  664. 

as  security  for  loan  of  assets  to  his  fellow  executor,  may  sue  on,  726. 
administrator's  bond,  350,  351,  420  et  seq.     See  Administration. 
Stat.  22  &  23  Car.  II.,  420. 
repealed  by  Court  of  Probate  Act,  421. 
bond  debt, 

its  rank  as  to  payment  by  executor,  771. 

when  executor  co-obligor,  can  retain,  796. 
joint  bond,  1368. 

co-obligor,  having  paid  the  bond,  not  a  specialty  creditor, 

796,  n.  {p). 
but  surety  to  the  Crown  who  has  paid  the  debt  is  entitled 
to  Crown's  priority,  796,  n.  [p). 
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BOND — continued. 

bond  debt — continued. 

its  rank  as  to  payment  by  executor — continued. 
voluntary  bond,  771,  772. 
usurious  bond,  or  ex  turpi  causa,  772,  773. 
bond  for  payment  of  money  at  a  future  day,  773. 
on  a  contingency,  773  cf  seq. 
if  the  obligee  makes  the  obligor  his  executor,  the  debt  is  released,  1054. 

co-obligor  appointed  executor,  1054. 
effect  of  the  obligor  making  the  obligee  his  executor,  1058. 
■when  it  does  or  when  it  does  not  pass  under  the  bequest  of  "  goods,"  or 

like  words,  927  ct  seq. 
what  will  pass  under  words  "  bonds  and  securities,"  940, 
bequest  of  debt  due  on,  does  not  pass  arrears  of  interest,  948, 

BONUS, 

when  legatee  of  stock  entitled  to,  1178. 
whether  capital  or  income,  633,  n.  (r). 

BOOKS, 

what  passes  by  bequest  of,  949. 

what  words  will  pass,  935. 

legacy  of,  to  body  corporate  not  liable  to  duty,  1846. 

BOOKSELLER, 

executor  of,  bound  to  continue  a  work  published  in  parts,  1433. 

BOROUGH-ENGLISH, 

land  descending  in,  not  considered  an  advancement,  1243. 

BREACH  OF  TRUST.     See  Devastavit,  1434  et  seq. 

protection  of  executors  in  case  of,  under  Judicial  Trustees  Act,  1896 . , 
1466  et  seq. 

BREWING  UTENSILS.     See  Fi.vtures. 

when  they  pass  by  devise  of  the  brewhouse,  562. 

BRIEFS, 

money  collected  on,  for  charity,  whether  it  goes  to  executor,  636. 

BROKER, 

liability  of  executor  for  default  of,  1460  et  seq. 

BROTHERS  AND  SISTERS, 

preferred  in  degree  of  kindred  to  grandfather,  333,  1251. 

of  half  blood  fully  entitled,  331,  335,  1250,  1251. 

of  intestate,  shall  share  in  distribution  with  their  mother,  1249 — 1251, 

though  the  intestate  left  a  widow,  1249, 
children  of, 

when  they  shall  share  in  distribution  with  the  intestate's  mother, 

1250. 
when  they  take^jer  capita,  and  -when  per  stirpes,  1254. 
representatives  of, 

not  allowed  beyond  children  of  brothers  and  sisters  of  intestate, 
1229,  1248,  1253, 
not  to  share  with  intestate's  mother,  1250. 

BUILDING  ACT, 

liability  of  executors  under,  1396. 

BUILDING  SOCIETY, 

when  representation  not  necessary  to  member  of,  368. 
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BUSINESS.     See  Trade. 

duty  of  executor  or  administrator  with  regard  to,  1554. 

what  amounts  to  aa  authority  under  the  Will  to  carry  on,  1431,  n.  {I). 

right  of  executor  and  administrator  respectively  to  indemnity,  where 

carried  on  after  testator's  death,  1554,  1555,  1635  ct  ncq. 
rights  and  remedies  of  creditor  of,   for  debt  incurred  after  death  of 

testator,  1635. 

BUST, 

by  what  words  it  will  pass  in  a  Will,  933,  n.  («). 


C^TEEORTJM  GRANT.     See  Sushand  and  Wife,  Administration  tenqio^-ary 
and  limited. 
in  case  oifeme  covert,  297,  298,  325. 
in  general  cases,  299,  417  et  seq. 
in  case  of  person  dying  without  next  of  kin  partially  intestate,  342. 

CAMPBELL'S,  LORD,  ACT,  612  et  seq.     See  Action,  Torts. 
action  under,  does  not  bar  other  rights  of  action,  614,  615. 
though  no  action  brought  under,  Chancery  Division  has  power  to  appor- 
tion compensation  money,  613,  n.  (/). 

CANAL  SHARES, 

whether  real  or  personal  property,  624. 

CANCELLATION, 

of  Wills,  98  et  seq.     See  JFi/l,  revocation  of — Alteratio)t. 

onus  of  showing  to  be  the  act  of  the  testator  on  those  who  oppose 
the  WiU,  118. 

CAPITA^  PER.     See  Per  Capita. 

CAPITAL, 

when  gift  of  income  passes,  942. 
when  gift  of  income  vests,  980  ct  seq. 
and  income, 

rules  for  determining,  in  case  of  wasting  secui'ities,  1119  et  seq. 

how  debts  should  be  paid  in  reference  to,  1124,  n.  (w). 

CAROOME, 

whether  it  passes  to  executor,  628. 

CARRIER, 

action  of  assumpsit  will  lie  against  executor  of,  1355. 

CARROTS, 

whether  they  go  to  executor,  537,  n.  (q). 

CASES, 

use  of,  in  constrtdng  a  Will,  832,  n.  («), 

CASH, 

bequest  of,  936,  n.  (w). 

CATTLE, 

young  of, 

assets  in  hands  of  executors,  1280. 

fallen  since  death  of  testator,  pass  to  specific  legatee  of  the  parent, 
1162. 
what  passes  by  bequest  of  a  flock  of  sheep,  1174. 

CAVEAT, 

entry  of,  in  Probate  Court,  456. 
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CERTIORARI, 

where  it  lies  for  an  executor,  679. 

to  remove  a  presentment  or  coroner's  inquest  of  fdo   de  sc,   679, 
nn.  (b),  {c). 
where  it  lies  against  executor  of  judicial  officer,  1409. 

CESTUI  QUE  TRUST, 

may  proceed  by  originating  summons,  1543, 

CHAIN  OF  REPRESENTATION.     See  Executor  of  Executor,  Adminidra- 
tion  de  bonis  non, 
what  it  is,  180. 
when  broken,  227,  379. 

CHAIIBERLAIN  OF  LONDON.     See  Or2)Jians. 

CHANCERY  DIVISION, 

of  High  Court  of  Justice,  whether  it  has  jurisdiction  to  grant  probate, 
211,  212. 
or  to  revoke  probate,  212,  449,  n.  (/;). 
will  not  appoint   a  receiver  if    administration  pendente  lite  might  be 

obtained,  402. 
proceedings  in.     See  Action,   Administration   Action,   Originating   Sum- 
mons, Parties,  Remedies. 
transfer  of  administration  actions  to,  from  County  Court,  1687. 
transfer  of  administration  actions  from,  to  County  Court,  1642,  1687. 
transfer  of  administration  actions  from,  to  Bankruptcy,  759,  1646. 
transfer  of  actions  against  executors  to,  after  administration  order,  1644. 

CHARGE.     See  Exoneration. 

of  debts  on  land,  where  it  gives  executors  an  implied  power  of  sale,  stat. 
22  &  23  Vict.  c.  35,  s.  14,. 491,  ibid.  n.  {g).     See  Estate,  quantity 
in  possession. 
what  shall  be  sufficient  to  charge  the  real  estate  mth  debts  and 
legacies,  494,  495,  1327,  n.  (t),  1329,  n.  (a). 

CHARGES  AND  EXPENSES, 

what  allowed  to  executor,  1497,  1553,  1673.     See  Alloivances. 
should  be  included  in  executor's  accounts  and  not  in  his  bill  of  costs, 
1552. 

CHARITABLE  USES, 

bequest  to,  802  et  seq.     See  879. 

devise  of  reversionary  interest  in  real  estate  to,  806,  n.  [k). 

stat.  51  &  52  Vict.  c.  42  amends  and  consolidates  Mortmain  Acts, 
805. 
provisions  of,  805  et  seq. 

to  what  sort  of  property  Mortmain  Acts  apply,  808  et  seq. 
to  what  sort  of  property  they  do  not  apply,  %\0  et  seq. 
to  what  sort  of  bequests  they  apply,  ?il'6  et  seq. 
bequests  with  a  discretionary  power  to  executors  to  lay  out  in 

land  or  otherwise,  815  ^^  seq. 
covenant  to  invest  upon  charitable  trusts,  816. 
does  not  apply  to  a  devise  by  a  freeman  of  London,  816. 
provisions  of  Mortmain  Act,  1891 .  ,817  et  seq. 
definition  of  "  land  "  in,  817. 

land  assured  by  Will  for  charitable  purpose  to  be  sold,  817. 
land  after  expiration  of  time  limited  for  sale  to  be  sold  by 

Charity  Commissioners,  818. 
personal  estate  by  Will  directed  to  be  laid  out  in  land,  818. 
power  to  retain  land  in  certain  cases,  818. 
Act  only  applies  to  Wills  of  testators  dying  after  com- 
mencement of  Act,  819. 
asHots  not  marshalled  in  favour  of  a  charity,  819,  1343,  n.    (/). 
what  are  uses  within  the  Acts,  820  et  seq. 

exceptions  to  the  statute,  as  to  the  Universities,  825, 
as  to  land  in  Sootlaiid,  S25. 

bcciucsts  of  I.'ind  in  Ireland  or  the  colonies,  826. 
of  i^rocL'cda  of  land  to  be  laid  out  in  Scotland,  826. 
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CHARITABLE  USES-continxed. 

devise  of  reversionary  interest  in  real  estate  to  — continued. 
stat.  51  &  52  Vict.  c.  42,  &c. — continued. 
duty  on  gifts  to,  1810,  1843  —  1846. 
cases   of   bequests  to   legatees,   accompanied   by  bequests   to 

charity,  826. 
gift  over  if  the  previous  gift  should  be  void  under  the  statute, 

826. 
gift  over  on  failure  of  previous  gift,  823. 
on  whom  void  bequests  devolve,  82G. 
cy-prcs  doctrine,  805. 

indefinite  bequests  for  benevolent  purposes,  &c.,  826  et  seq. 
cases   of    bequests  to  legatees   accompanied   by  bequests    to 

charities,  826. 
bequests  for  charitable  and  non-charitable  purposes,  828,    ■ 
bequest  need  not  take  efi^ect  at  once,  830. 
legacy  to,  not  entitled  to  priority  of  payment,  1095,  1096. 
payment  into  Court  of  money  held  in  trust  for,  1557. 

CHARTERS, 

belonging  to  inheritance,  do  not  pass  to  executor,  548. 
nor  the  box  in  which  they  are  kept,  548. 

CHATTELS  PERSONAL.     See  Estate. 
acquisition  of  title  to,  by  executor,  485. 
definition  of,  531. 
what  passes  by  bequest  of,  927. 
animate,  531  et  seq. 
vegetable,  534  et  seq. 
inanimate,  545  et  seq, 

CBLATTELS  REAL.     See  Estate,  quantity  in  possession. 
pass  to  executor,  509  et  seq. 
definition  of,  509. 

what  suflicient  description  to  pass,  927. 

executor  not  deemed  in  possession  of,  before  entry,  472,  473. 
whether  action  for  tort  to,  survives,  608,  609,  n.  {I).     See  Action,  Tort. 
of  wife.     See  Husband  and  Wife. 

the  right  of  husband's  executor  to,  521,  524  et  seq. 

the  right  of  wife's  administrator  to,  521,  528. 
by  condition,  529. 
by  remainder,  529. 
contingent  or  executory  interests,  529. 

lease  for  life,  remainder  to  executors  of  lessee,  530. 
bequests  of  estate  for  fife  in,  remainder  over,   1127,  n.  ((/).     See  1122 

et  seq. 
lease  of  tolls  of  a  light-house,  624,  n.  {g). 

CHELSEA  WATERWORKS, 

shares  of,  are  personalty,  624. 

CHILDREN, 

who  are  entitled  under  the  description  of  children  in  a  Will,  843  et  seq., 

853 — 859.     See  Lcyatee. 
when  confined  to  those  existing  at  the  date  of  the  Will,  844. 

at  death  of  testator,  843,  844. 
born  after  the  period  of  distribution  excluded,  846,  847. 
when  none  are  bom,  at  death  of  testator,  847. 
bequest  to  "A.  and  his  children,"  848,  876. 
rule  in  WiWs  Case,  848. 
bequest  to  "  A.  or  his  children,"  876. 
"younger  children,"  how  construed,  849 — 853. 
of  a  foreigner,  bequest  to,  how  construed,  859. 
when  they  take  a  legacy  as  substitutes  for  their  parents,  959,  n.  [d), 

961. 
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CHILDEEN— fo«i;i«??«7. 

bequest  to,  without  words  of  severance,  creates  a  joint  tenancy,  1205, 
n.  (/.;). 

legacy  to,  does  not  lapse  by  death  if  they  leave  issue,  969,  970. 

construction  of  gifts  to,  with  survivorship  clause,  1213 — 12 15. 

construction  of  gifts  to,  after  life  estate,  995  et  seq.,  1208,  1209. 

vesting  of  gifts  to,  995.     See  Lapned  Leffac'ies,  and  1213 — 1215. 

whether  child  appointed  executor  can  take  portion  if  he  renounces,  1030, 
u.{r). 

right  of,  to  take  administration  to  their  father,  333. 
preferred  to  his  parents,  333. 

right  of,  to  distribution  under  the  statute,    1237  et  seq.     See  Distri- 
bution. 

right  of  posthumous  child,  1238. 

right  of  their  representatives,  1238. 

when  they  take])er  capita,  and  when  per  stirpes,  1239,  1240,  1264. 

advancement  to,  1240  et  seq.     See  Advancement. 

CHIMNEY  PIECES.     See  Fixtures. 

whether  removable  by  executors,  560. 

CHOSES  IN  ACTION, 
definition,  &c.,  of,  602. 
an  annuity  is  not  a  chose  in  action,  but  a  chattel  interest,  in  equity,  602, 

n.  {b). 
to  what  executor  is  entitled,  604  et  seq.     See  Actions,  Assets,  Estate. 
vested  fdrmerly  in  executor  though  assigned  by  deceased,  638. 
now  assignable  by  Judicature  Acts,  638. 
of  wife,  640  et  seq.     See  Husband  and  Wife. 
do  not  pass  by  a  bequest  of  "  goods  "  in  a  particular  place,  928 — 930. 

nor  of  "  all  things  "  in  a  particular  house,  929. 
do  pass  under  a  gift  of  the  contents  of  a  desk,  928,  n,  {t). 

CHRISTIAN  RELIGION, 

persons  denying,  formerly  disabled  to  be  executors,  163,  n.  [g). 

CHURCH.     See  Dilapidations,  Quare  impedit. 
next  presentation  to, 

when  it  goes  to  the  executor,  509  et  seq.     See  1293. 
options  of  an  archbishop,  511. 

with  relation  to   husband  and  wife,  when  wife  is  seised  of  the 
advowson,  528. 
when  the  husband  surviving  shall  have  quare  impedit,  657. 
when  executor  of  husband,  tenant  by  curtesy  shall  have,  510. 
when  assets,  1293. 
bequests  for  building  or  endowing,  when  exempt  from  Mortmain  Acts, 

823,  824. 
restrictions  on  transfer  of  patronage  rights,  1293,  n.  («). 

CHURCH-RATE, 

liability  of  executor  for,  1403. 

CITATION, 

purpose  of,  228. 

of  executor  to  prove  or  refuse  the  Will,  197,  228.     See  Renunciation, 

Probate,  JUrocation. 
of  person  with  superior  title  by  person  with  inferior,  228.     See  452. 
party  citing  must  have  possession  of  Will,  229. 

of  parties  interested  to  oppose  probate  of  Will  in  solemn  form,  241  et  seq. 
of  executor  to  jirovo  Will  per  testes,  242. 

revocation  u^jon,  1 19,  451. 
of  heir,  order  for,  how  obtained,  250. 
of  next  of  kin,  by  creditor  a|)i)lyiiig  for  administration,  351. 

when  dispensed  with,  351,  n.  (<■). 
creditor  may  cite  though  his  right  of  action  statute  barred,  220,  n,  {d), 

351,  n.  ((?). 
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ClTATIOl^i— continued. 

of  next  of  kin,  if  nobody  who  has  a  right  appears  to  oppose  the  Will, 

243. 
by  next  of  kin,  contesting  a  Will,  of  all  persons  interested,  "  to  see 

proceedings,"  458. 
or  consent,  if  party  have  a  prior  right,  requisite  before  administration 

granted  to  another,  351,  n.  [c),  358. 
what  necessary  before  grant  of  administration  cum  testamento  nnnexo, 
376. 
before  grant  de  bonis  non,  384. 
before  grant  of  limited  administration,  4:11  ct  seq. 
of  executor,  to  account  in  Probate  Division,  1682. 
attachment  of  persons  disobeying,  230,  nn.  {ff),  {h). 
in  non-contentious  business,  230. 
service  of,  must  be  personal  if  possible,  352. 
if  not  by  advertisement,  352. 

CIVIL  SERVANTS, 

when  representation  not  necessary  to,  368. 

CLAIM.     See  Action,  Parties,  Eemedies. 

by  or  against  executor  as  such,  may  be  joined  with  claim  by  or  against 

him  personally,  1517.     See  Counterclaiiu. 
where  plaiutitf  sues  or  defendant  is  sued   in   representative  capacity, 

claim  mvist  show,  1517. 
when  executor  must  claim  as  such,  1517. 

CLASS.     See  Children. 

bequest  to  a,  959,  963  et  seq.,  973,  n.  [g),  1213—1215.     See  also  843 
et  seq. 

not  within  sect.  33  of  Wills  Act,  969. 

with  substitutionary  gift  over,  959,  n.  [d). 

when  class  to  be  ascertauied,  843  et  seq, 

what  constitutes  a  class,  963,  n.  («). 

when  number  of  class  wrongly  specified,  844,  n.  [d),  909,  910. 

void  for  remoteness  as  to  one  member,  void  in  foto,  997. 
power  of  appointment  among,  with  no  gift  over  in  default,  878. 
effect  of  du-ection  to  settle  shares  in  gift  to,  as  regards  lapse,  969. 

CLERICAL  ERROR, 

can  be  corrected  in  probate,  263,  ibid.  n.  (r). 
so  by  Court  of  Construction,  842. 

CLERK'S  SALARY.     See  Preferential  Payments. 

CLOCK  CASES.     See  Fixtures. 
pass  to  executor,  561. 

CLOVER.     See  Emblements. 

witliin  the  rule  of  emblements,  538. 

CO-ADJUTOR, 

office  of,  distinguished  from  that  of  executor,  169,  184,  n.  {I). 

COAT  ARMOUR, 

set  up  in  a  chm-ch,  property  in,  547. 

CODICIL.     See  Will. 

old  meaning  of  the  term,  a  testament  without  an  executor  appointed,  5, 
originally  executor  could  not  be  primarily  appointed  by,  165,  n.  {a). 
derivation  of  the  word,  5. 
modern  acceptation  of  the  term,  5. 

is  part  of  a  Will,  making  but  one  testament,  5,  ibid.  nn.  {q),  (>).     See 
147. 
cases  where  it  is  otherwise  considered,   5,   6.      See  also  notes  [q) 
and  (r). 
recital  in,  may  be  referred  to,  to  explain  ambiguity  in  WHl,  835,  n.  («), 
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CODICIL— coutiuKeiL 

when  a  cancellation  of  the  Willis  so  of  the  codicil,  113. 

■when  of  an  interlineation,  is  so  of  a  codicil  to  the  same  efFect,  116. 

revoking  bequests  in  Will,  but  not  revoking  appointment  of  executors, 
does  not  revoke  Will,  122,  n.  {t). 

intending  to  revive  destroyed  Will  does  not  necessarily  revoke  inter- 
mediate Will,  134,  loo. 

referring  to  Will  destroyed  does  not  revoke  later  Will,  131,  132. 

republication  or  revival  of  Will  by,  141  et  seq.,  800,  n.  (i).     See  Will, 
republication . 

Will  republished  by,  to  be  deemed  made  at  date  of  republication  (1  Vict, 
c.  36,  s.  34),  164. 

may  give  effect  to  unattested  alterations  or  additions  to  Will,  154. 
or  render  valid  previous  unexecuted  Will,  154. 

effect  of  showing  intention  to  revive  a  destroyed  Will,  155. 

effect  of  republication  of  prior  Will,  upon  subsequent  codicils,  147. 

gift  by,  cumulative  or  substituted,  126,  147,  n.  (/). 

effect  of  probate,  as  to  Will  and  codicil  being  distinct  instruments,  434, 
1036. 

CO-EXECUTORS.     See  Executors. 
appointment  of,  165. 
considered  as  one  person,  171,  715. 
probate  by  one  enures  to  the  benefit  of  all,  295. 
the  estate  of  several  executors,  684 — 686. 

survivorship  as  to  residue,  684,  1215. 
the  power  of  several  executors,  715  ct  seq. 
all  the  executors  cannot  sue  on  a  promise  made  to  one  of  them,  663, 

685,  n.  (/). 
several  executors  cannot  sue  on  a  promise  made  jointly  with   one  of 

them,  685, 
when  one  executor  may  sue  another,  207,  726,  1059. 

in  equity,  1540. 
must  all  join  in  bringing  actions,  725,  1515,  1541. 

unless  they  have  renounced  (stat.  20  &  21  Vict.  c.  77,  s.  79),  205, 
206,  1515. 
no  more  need  be  sued  than  have  administered,  1569. 
how  far  one  can  impose  a  charge  on  the  rest,  716,  718,  1576 — 1578. 
acknowledgment  of  debt  by  one  of,  717. 
whether  one  may  acknowledge  a  statute-barred  debt,  718. 
one  of  two  may  assent  to  a  legacy,  718. 
one  cannot  bind  the  others  by  his  contract,  719. 
survivorship  amongst,  720,  1541. 
exercise  of  power  given  to,  720 — 725.     See  Fower. 
when  liable  for  the  devastavit  of  each  other,  1467  et  seq, 
notice  to  one  is  notice  to  all,  1467,  1468. 
should  not  lend  to  each  other,  1447. 
receipt  of  assets  by  one  does  not  charge  the  other,  1467. 

nor  entry  by  one  into  leasehold,  719. 
pleas  by,  1572. 
judgment  against,  1596. 

COFFIN, 

property  in,  547. 

COGNOVIT  ACTI0NE3I, 

is  revoked  by  the  death  of  the  party  giving  it,  1606. 

COLLECTION  OF  EFFECTS, 
duty  of  executor  as  to,  749. 

COLLIGENDUM.     See  Letters  ad  colligendum. 
letters  ad,  198,  355. 

to  personal  representative  of  husband  until  heir-at-law  of  wife  can  be 
cited,  324. 

COLLUSION, 

between  executor  and  alienee  will  vitiate  disposition  of  assets,  706. 
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COLONIAL  BONDS, 

will  uot  pass  by  bequest  of  foreign  bonds,  939. 

COLONIAL  PROBATES  ACT,   1892.. 274. 

COLONIES, 

probate  of  Will  here  will  not  extend  to,  273.     See  128o  et  seq. 

nor  a  grant  of  administration,  337. 
what  passes  by  bequest  of  "  plantation  "  in,  950. 
property  in,  when  assets  in  the  hands  of  the  executor,  1283  el  seq. 

COMMISSION, 

when  executor  entitled  to,  1502  et  seq. 

COMMISSION  OF  LUNACY, 

presumption  arising  from  verdict  on,  25. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT,   1845..  1382. 

position  of  executor  on  decease  of  shareholder  in  company  governed  by, 
as  regards  registration,  1382,  1383. 

COMPANY,  JOINT  STOCK.     See  Corporation,  Shares. 

grant   of  probate,    how  made,    when   appointed   executor,    158,     159, 

378,  n.  (.r). 
shares  of,  personal  estate  under  Companies  Act,  C24. 

when  real  estate,  624. 
executor  may  present  petition  for  winding  up  of  before  probate,  226,  1540. 
action  for  misrepresentation  in  prospectus  of,  does  not  survive  against 
executor  of  director,  1353,  n.  (o). 
nor  for  negligence,  1353.  n.  (o). 
shareholders  in,  liability  of  their  executors,  1079,  1379 — 1383,  1431,  n.  («). 

same  as  that  of  their  testators,  1380,  n.  (/),  1381,  n.  [g). 
executors  may  become  personally  liable,  1382. 

where  they  have  committed  a  devastavit,  1383. 
sale  of  testator's  business  to,  1562. 

rule  as  to  joining  partner  of  testator  in  action  against  executor  does  not 
apply  to,  1651,  n.  {x). 

COMPOUND, 

power  of  executor  or  administrator  to,  713,  714,  1437. 

COMPROMISE, 

power  of  executor  or  administrator  to,  713,  714,  1437. 
when  good  consideration  for  a  promise,  1095,  n.  [x). 

COMPULSORY  SALE, 

of  land,  whether  proceeds  personalty  or  realty,  498,  n.  [1).     See  Con- 
version. 

CONCEALMENT  OF  WILL, 

by  executor,  remedy  against  him,  229. 

CONCURRENT  GIFTS, 

whether  such  or  substitutionary,  876,  877. 

CONCURRENCE, 

devastavit  released  by,  1478. 

CONDITION, 

conditional  executors,  178.     See  E.xecutor,  appointment  of. 

conditional  Will,  134.     See  Contingent  TFiU. 

conditional  codicil,  137. 

estates  by,  pass  to  executor,  529,  670  et  seq. 

suits  accruing  by,  to  executor,  668. 

when  to  be  regarded  as  a  conditional  limitation,  1014  et  seq. 

CONDITIONAL  DEVISES,  993,  n.  («),  1011,  n.  (q),  1019,  n.  (b). 
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CONDITIONAL  LEGACIES, 

definition  of,  1003. 

how  condition  created  in  a  Will,  1003. 

condition  precedent  or  subsequent,  1004  et  seq. 

condition  subsequent  may  defeat  a  contingent  interest,  1004,  ihid. 
n.  (w). 
cousidered  as  trusts  imposed  rather  than  as  conditions,  1005. 
legacy  to  one,  and  iu  case  of  his  death  to  another,  1005 — 1008. 
impossible  conditions  precedent,  1008. 

subsequent,  1009. 
illegal  conditions  precedent,  1009. 

subsequent,  1010. 
repugnant  conditions,  1010 — 1013. 
uncertain  conditions,  1010,  n.  [m). 
performance  of  conditions  precedent,  1013  et  seq. 

substantially,  though  the  very  condition  has  not  happened,  1013, 

ibid.  n.  (e). 
when  construed  as  conditional  limitations,  1014. 
of  conditions  subsequent,  1017,  1018. 

conditions  subsequent  in  terrorem,  when  good,  1019,  n.  {b). 
condition  subsequent  of  death   of  legatee  before  the  legacy  becomes 

"payable,"  1018. 
condition  not  to  dispute  the  Will,  1019,  1020. 
conditions  in  restrnint  of  niaixiage,  1020. 
when  valid,  1020,  1021. 

in  restraint  of  widow's  marriage,  1021,  ibid.  n.  (m). 
in  restraint  of  widower's  marriage,  1021,  n.  [q). 
conditions  and  limitations  distinguished,  1021.     But  see  ibid. 
n.  {q). 
without  consent,  1022. 
when  rejected  as  inapplicable,  1023. 
performance  of,  1023 — 1026. 
marriage  with  consent,  1023  et  seq. 
when  consent  to  be  obtained,  1023,  1024. 
of  whom,  1025. 

may  be  presumed  after  lapse  of  time,  1024,  n.  (/). 
consequence  of  death  of  one  of  several  whose  consent 
is  required,  1024. 
what  consent  sufficient,  1025. 

unreasonable  refusal  to  consent  by   executors,    con- 
trolled in  equity,  1026. 
legacies  to  executors,  1027  et  acq. 

given  in  that  character,  are  on  condition  of  accepting  office,  1027. 
but  rule  does  not  extend  to  residue,  1027. 

makes  no  diflfcrence  that  the  executor  is  unable  from  infirmity  to 
prove  the  Will,  1027,  n.  (i). 
when  a  legacy  is  considered  as  given  to  an  executor  in  that 

character,  1027  et  seq. 
presumption  as  to  this,  1027,  1028. 
may  be  rebutted,  1028. 

what  is  sufficient  assumption  of  the  office  to  satisfy  the  con- 
dition, 1030. 
by  way  of  annuity  for  his  trouble,  1032. 
liability  of  execiitor  legatee  accepting  office,  1032. 
of  a  handsome  gratuity  void  for  tincertainty,  1032. 
conditional  on  paying  testator's  debts,  1032, 
legacies  directed  to  be  enjoyed  iu  a  particular  mode,  or  applied  in  a 

particular  way,  1033. 
rule  as  to  absolute  gifts  with  a  revocation,  or  qualification  of  them,  for 
purposes  which  fail,  1033. 

CONFIDENTIAL  POSITION, 

person  iu,  obtaining  Will  in  his  favour,  86  et  seq.,  254,  n.  {e),  434,  n.  {u). 
437,  u.  (/).     yee  Fraud  -Iiijlumce — I'robate,  manner  of  obtciimng. 

CONFIRMATION.     See  Scotland. 

CONFLICT  OF  LAWS.     See  Domicil,  Foreigner. 
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CONIES, 

in  a  warren,  when  they  pass  to  executor,  .'532. 

CONSANGUINITY, 

how  calculated,  330  et  scq.,  1248  et  seq. 

CONSENT.     See  Conditional  Legacies. 

conditions  in  restraint  of  marriage,  without,  when  in  lerrorem,  1022. 

what  is  sufficient,  1025. 

retraction  of,  1025. 

unreasonable  refusal  of,  1026. 

second  marriage  without  consent  after  a  first  -with  consent,  1025. 

CONSERVATORY, 

whether  a  fixture,  568. 

CONSIDERATION, 

what  is  sufficient  to  make  an  executor  personally  liable,  \^\%  et  seq. 
for  promise  to  answer  for  debt,  &c.,  of  another  person  need  not  appear 

in  writing,  stat.  19  &  20  Vict.  c.  97,  s   3. .  1423. 
for  promise  when  compromise  of  disputed  claim  is  good,  1095,  n.  {x). 

CONSTRUCTION.     See  Lapsed  Leffacies,  3[istake,  Words. 
of  Will  of  personalty,  831  et  seq.     See  Legacy,  Legatee. 

when  original  instead  of  probate  may  be  examined,  445  et  seq. 
must  be   according  to   the   law   of   that   country  where    testator 

domiciled,  843.  See  also  274,  280.  281,  833.  n.  [e). 
jurisdiction  of  Courts  of  Equity  as  to,  214,  437  «<  s^?. 
decision  of  Court  may  be  obtained  as  to,  on  originating  summons, 

1543  et  scq. 
general  rules  of, 

use  to  be  made  of  previous  decisions,  832,  n.  (a). 

technical  words  not  necessary,  832. 

technical  words  to  be  taken  in  their  legal  sense,  832,  868,  n.  [x). 

technical  words  in  holograph  Will,  833,  n.  [e). 

technical  words  of  foreign  law,  833,  n.  (<?). 

particular  intent  to  be  sacrificed  to  general,  834,  868,  n.  (.r). 

must  be  on  the  whole  Will,  and  not  of  disjointed  parts,  835. 

clear  gift  not  cut  down  without  equally  clear  intention,  133. 

when  the  same  words  occur  more  than  once,   835,   867,  n.  (o), 

869,  n.  (c). 
when  one  laequest  construed  with  reference  to  another,  830. 

See  944,  n.  (/»). 
effect  must  be  given  to  every  word,  837. 
if  two  parts  irreconcileable  the  latter  will  prevail,  125,  837. 
meaning  to  be   gathered  from  nomenclature  used,  835,  ibid. 

n.  {>,). 
correction  of  clerical  errors,  838. 
WUl  to  be  favourably  expounded,  837. 

when  words  may  be  transposed,  supplied,  or  rejected,  838  etseq. 
"  or"  con^trued  "  and,"  and  vice  versa,  839, 
"if"  construed  "when,"  839. 
effect  of  directions  to  settle,  841. 
terms  which,  applied  to  realty,  give  an  estate  tail,  give  the 

absolute  interest  if  applied  to  personalty,  866. 
mistakes  and  omissions,  how  to  be  corrected,  841,  904  et  seq. 

not  by  reference  to  instructions  for  the  Will,  842. 
erroneous  recitals,  how  far  binding,  842,  952,  1049. 
bequest  not  to  be  controlled  by  reason  assigned,  842. 
by  inference  from  context,  842. 
by  its  unraeritorious  nature,  842. 
where  words  are  capable  of  twofold  construction,  842. 
where  intention  cannot  take  effect  in  part,  843. 
general  words,  whether  cut  down  by  defective  enumeration  of 
particulars,  931—933. 

6g2 
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CONSTEXJCTION— coMiJM  iiecl. 

of  Will  of  personalty — continued. 
general  rules  of — continued. 

parol  evidence,  when  admissible,  904,  950—953,  1038—1040. 
the  Will  shall  take  effect  as  if  executed  immediately  before  the 
death  (I  Vict.  c.  26),  4,  150  et  .seq.,  843,  1070. 
of  Wills  made  by  testators  domiciled  in  foreign  countries,  843. 
trust  arising  by,  434  et  scq. 

CONSUMABLE  GOODS, 
gift  of,  for  life,  1127. 

CONTIInGENCY, 

death  coupled -with,  1007,  n.  {q). 
death  treated  as,  1006,  n.  (r). 

CONTINGENT  DEBTS, 

their  rank  in  payment  by  executor,  773  et  seq. 

how  to  be  regarded  with  respect  to  legacies,  &c.,  1079  et  seq.,  1137. 

liability  of  executor  as  to,  1079.     See  1188  et  seq. 

liability  on  shares  not  a  debt  till  call  is  made,  1188,  n.  (l). 

CONTINGENT  ESTATES, 

in  chattels  real,  pass  to  executor,  529. 

lease  for  life,  remainder  to  executors  of  lessee,  530,  671. 
contingent  interests, 

pass  to  executors,  670  et  seq. 
contingent  legacies,  672,  954  et  scq.     See  Lapsed  Legacies. 

CONTINGENT  LEGACIES,  954  ct  seq.     See  Lapsed  Legacies. 

CONTINGENT  OE  VESTED  DEVISES,  993,  n.  («). 

CONTINGENT  WILL,  134—137. 
definition  of,  134,  135. 

cases  where  WiUs  construed  as  contingent,  135,  n.  (;«). 
will  not  be  treated  as  contingent  if  contingency  merely  reason  of  making 

Will,  135,  136. 
Court  cautious  in  sc  construing  a  Will,  135. 

evidence  of  adherence  cannot  establish  Will  in  terms  conditional,  136. 
where  contingency  uncertain  at  testator's  death,  probate  granted  imme- 
diately, 137. 
conditioual  codicil  when  admitted  to  probate,  137. 
condition  attaches  to  whole  Will,  including  clause  of  revocation,  137. 
condition  must  be  part  of  duly  executed  Will  since  Wills  Act,  137. 

CONTINUANCE  OF  SUITS.     See  Revivor. 

by  executor  or  administrator,  where  cause  of  action  survives,  673  et  seq. 
now  regulated  by  Ord.  XVII.  R.  S.  C.  1883.. 673  et  seq.,  1368. 

CONTRACT.     See  Action,  Covenant,  Executor,  Liabilities,  Eemedies. 

for  sale  of  land,  conversion  effected  by,  497,  498.     See  Conversion — Estate, 
quantity  in  possession. 
interim  rents  in  such  case,  497,  n.  [g). 
rights  of  executor  on  testator's,  G04  et  seq. 

founded  on  personal  considerations  does  not  go  to  executor,  605, 
n.  (h),  626. 
action  for  breach  of  promise  of  marriage  does  not  survive,  618. 
executor  may  sue  on  his  own  contracts,  661  et  seq. 

either  in  his  own  name  or  in  representative  capacity,  661. 
or  in  both,  665. 
executor  may  sue  on  contracts  of  testator  when  right  of  action  accrues 
in  his  own  time,  666  et  seq. 
where  contract  with  testator  and  his  assigns,  667. 
property  contracted  for  by  testator  will  pass  if  described  in  Will  as  his 
actually,  953,  954. 
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COT^^TRACT -co)itinHed. 

executor  liable  on   testator's   contracts   generally,    1346   et    f>eq.      See 
Conrerii'\on. 
even  thouo-h  not  named,  1348. 
not  liable  on  contracts  for  personal  service,  1349,  1350. 
not  liable  for  breach  of  promise  of  marriage,  1350,  n.  (?<). 
executor's  liability  where  testator  a  joint  contractor,  1367  et  seq.,  1414, 

^•(•^■)- 
executor's  liability  on  his  own  contracts  as  executor,  1412  cf  seq. 

personally,  1417  ef  seq. 

CONTRACTS  TO  LEAVE  PROPERTY  BY  WILL.     See  Mninal  TFill. 
may  be  enforced  in  equity,  94  et  seq. 

but  not  by  a  mere  donee  of  a  power  of  appointment,  96. 
not  to  revoke  a  Will,  not  illegal,  96. 

damages  recoverable  for  the  breach  thereof,  96. 

CONTRIBUTION,  1378,  1414,  ibid.  u.  (J). 

CONTRIBUTORIES, 

under  Companies  Act,  1379 — 1383.     See  Shares. 

CONVERSION.    See  Residue — Tenant  for  Life — Estate,  Quantity  in  Possession. 
of  property  in  equity,  495  et  seq. 

land  considered  as  money,  and  money  as  land,  495,  496. 

what  amounts  to  a  direction  for,  496,  n.  (b). 
Will  of  land  converted  into  personalty  entitled  to  probate,   238, 

n.  (70,  301,  305,  496,  n.  (b). 
Will   of   personalty  converted  into  land   formerly  not  entitled  to 

probate,  305. 
proceeds  of  sale  of  land  liable  to  be  laid  out  in  land  not  personalty 

or  formerly  subject  to  probate,  499,  n.  (n). 
land  contracted  to  be  sold,  497,  498,  1396—1399. 

the  law  is  the  same  where  the  sale  is  compulsory,  498,  n.  (l), 
506. 
money  covenanted  to  be  laid  out  in  land,  499. 
"out  and  out,"  by  Will,  499,  500. 
for  particular  purposes  which  fail,  500  et  seq. 
when  property  once  vested,  no  equity  to  have  reconversion,  501, 

n.  (z)    503,  n.  (/). 
mixed  fund  from  produce  of  sale  of  real  and  personal  estate,  501 

et  seq. 
real  property  piu'chased  with  partnership  capital,  503,  504. 
property  altered  in  nature  by  trustees  of  an  infant,  504. 

by  committee  of  a  lunatic,  504,  505. 
by  compulsory  sale  of  lunatic's  land,  under 
Lands  Clauses  Acts,  506. 
property  of   mortgagee  in  possession  altered   by  sect.   7  of   Real 

Property  Limitation  Act,  1874.  .506,  507. 
election  to  take  it  in  actual  state,  496,  n.  {b). 
the  Crown  has  no  equity  to  call  for,  496,  n.  (b). 
order  for  sale  in  administration  action  efEects  conversion  from  its 
date,  496,  n.  (b). 
of  assets  into  authorised  investments, 

duty  of  executor  to  make,  1118 — 1127.     See  926. 

where  there  is  a  trust  for,  1121  et  seq.,  1122,  n.  (i). 

where  executor  has  discretion  to  postpone,  926,  1119. 

where  postponement  is  for  benefit  of  estate,  1119,  1121. 

where  postponed,  how  capital  and  income  distingidshed,  11 19  e<  seq. 

where  the  Will  contains  no  direction,  1122. 

where  there  is  a  prohibition  or  presumption  against,  926,    1119, 

1126. 
of  realty  and  personalty  into  a  mixed  fund,  1000,  n.  (>•),  1002,  1336. 
consequences  of  neglecting  to  do  so,  1457. 
what  are  authorised  investments,  1449 — 1451. 
of  property  by  devastavit,  1633. 
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CONVICT  FELON.     See  Felon. 

provisions  of  Trustee  Act,  1893,  as  to  executor  who  becomes,  187. 
administration  to,  no  lonu^er  gianted  to  Crown,  345. 
legacy  to,  who  is  entitled  to  receive,  1161. 
legacy  to  wife  of,  1154,  ihid.  n.  [z). 

wife  of,  may  make  a  Will  apart  from  Married  Women's  Property 
Act,  50. 

CO-PARCENERS, 

whether  hound  to  bring  land  into  hotchpot,  1243,  n.  (A). 

COPYHOLDS, 

assets  marshalled  against,  1338. 

whether  executors  can  distrain  for  rent  out  of,  697. 

fines, 

action  for,  passes  to  executor  of  lord,  636. 

executor  must  be  admitted  aud  pay  his  fine,  1408. 
what  words  will  pass,  832,  n.  {d),  933,  n.  {r). 
trust  or  mortgage  estates  iu,  do  not  pass  to  executor  under  Conveyancing 

Act,  1881..  1296. 
do  not  pass  to  executor  under  Land  Transfer  Act,  1897 . .  1275. 

COPYRIGHT, 

executor's  interest  in,  628. 

CORN, 

action  for  cutting  growing-  corn, 

does  not  survive  to  executor,  609.     See  611. 
secus,  if  cut  and  carried  away,  609. 
when  growing  corn  passes  to  executor,  537.     See  Emblements. 

CORONER'S  INQUEST, 

when  removable  by  certiorari  and  traversable  by  executors,  679. 

CORPORATION.     See  Company,  Joint  StocJc. 
aggregate, 

whether  it  can  be  executor,  158,  159. 

appointment  of  syndics  to  receive  administration,  159. 
accepted  as  surety  to  administration  bond,  430,  n.  {t). 
limited  company  appointed  trustees  and  executors,  grant  of  admin- 
istration made  to  general  manager  as  nominee,  378,  n.  {x). 
a  corporation    and  a  natural  person  can  now  hold  land  as  joint 

tenants  (62  &  63  Vict.  c.  20).  158,  n.  (e). 
no  legal  objection  to  corporation  being  appointed  trustee  jointly 

with  a  continuing  trustee,  158,  n.  {e). 
legacies  of  books,  &c.,  to  certain,  free  from  duty,  1846. 
succession  duty  payable  by,  1816. 
sole, 

may  be  executor,  159. 

lease  to,  and  his  successors,  goes  to  his  executors,  514. 
chattels  which  go  to  his  successors  like  heir-looms,  551. 
choses  in  action  go  to  his  executors  and  not  his  successors,  637. 

except  by  custom,  637. 
misdescription  of,  in  a  Will,  903,  n.  (c). 

CORPSE.     See  Lead  Body. 

CORRECTION.     See  Rectification,  Construction,  Error  in  Will. 
of  error  in  Will.  293  ct  sen. 

by  Cfjurt  of  Construction,  841,  842. 

COSTS.     Sen  Attorney,  Solicitor,  Taxation, 
in  Prohnte  Division, 

in  discretion  of  Court,  247,  248,  285,  286. 

but  gniurally  follow  event  where  action  tried  by  jury,   248, 
249,  285. 
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COSTS— continued. 

in  Probate  Division — continued. 

party  citiug  executor  to  prove  in  solemn  form,  when  liable  to,  247 

et  fieq. 
distinction  betvreen  next  of  kin  and  legatee,  247.     See  also  288. 

liability  of  heir-at-law  to,  249. 
in  what  cases  decreed  out  of  the  estate  of  deceased,  286  et  seq, 
when  executor  wiU  be  condemned  in,  288. 
costs  of  interveners  depend  on  circumstances,  289,  290. 

of  party  calling  on  executor  to  prove  Will,  290. 
security  for,  when  executor  will  be  ordered  to  give,  289. 

liability  of  man-ied  women  to  give,  289. 
what  costs  are  included,  290. 
as  between  solicitor  and  client,  290. 
in  actions  at  law  by  executors  and  administrators, 

in  what  cases  they  are  liable  to,  upon  a  nonsuit  or  verdict  against 

them,  677,  1533. 
the  executor  may  be  compelled  to  give  security  for,  lo34. 
right  to,  of  creditor  suing  on  behalf  of  self  and  others,  1641. 

effect  of  Laud  Transfer  Act,  1897,  on,  1642. 
in  actions  at  law  arjainst  executors  and  administrators, 
for  the  defendant,  1533,  1597. 
executor's  liability  to  costs,  1597. 

where  he  is  made  a  party  under  Ord.  XVII.,  1526,  n.  {p). 
on  judgment  of  assets  in  futicro,  1597. 
in  suits  in  equity  by  and  against  executors,  &c.,  1552,  1667,  1668. 
of  suit  to  secure  legacy  to  an  infant,  1140. 
in  administration  action,  15t2,  1667  et  seq, 
of  the  executor  out  of  the  fund,  1667. 
cases  in  which  executor  personally  liable  for,  1667,  1668. 
executor  entitled  to,  except  for  special  reasons,  1668. 
misconduct,  16(J9. 
briiig-ing  useless  action,  1670. 
costs,  except  for  misconduct,  as  between  solicitor  and  client, 

1670. 
if  condemned  in  costs  appeal  will  lie  for  executor,  1670. 

but  appeals  as  to  costs  only  lie  where  judge  has  applied  a 
rule,  not  where  he  has  exercised  discretion,  1670, 
where  executor  debtor  to  estate,  1670. 
where  one  of  two  a  debtor,  1670. 
principle  of  costs  being  disallowed  in  such  case,  1671. 
costs  of  defaulting  executor  becoming  bankrupt,  1671. 
of  bankrupt  trustee,  when  they  go  to  the  trustee  in  bank- 
ruptcy, 1671. 
cases  where  defaulting  executor  allowed  costs,  1672. 
priority  of  executor's  costs,  1672. 
of  executor  of  defaidring  trustee,  1673. 
what  allowed  under  "  costs,  charges,  and  expenses,"  1673. 

order  giving,  may  be  appealed  from,  1673,  1674. 
"costs"  will  not  include  "charges  and  expenses,"  1552. 
"moderation"  of  costs,  1674.     See  1507. 
of  solicitor  trustee,  1499  —  1502,  1674. 

in  an  action,  1500,  ibid.  n.  (h),  1675. 
of  plaintiff  in  action  out  of  fund,  1675. 
of  legatee  plaintiff,  1676,  1677. 

right  of  creditor  to  solicitor  and  client  costs,  where  estate  insuf- 
ficient, 1641,  1676. 
of  creditors  coming  in  under  the  decree,  1677,  1678,  n.  («). 
whether  costs  payable  out  of  particular  fund  or  general  estate, 

1678. 
of  administration  of  real  estate,  1679. 

not  affected  by  Land  Transfer  Act,  1897. .  1679. 
when  plaintiff  shall  pay  executor's  costs,  1680. 
of  useless  proceedings  brought  by  legatee,  1680. 
executor  cannot  sue  in  forma  pauperis,  1541. 
of  prodiiction  of  original  Will,  445. 
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COUNTERCLAIM, 

cannot  be  made  against  executor  as  such  in  same  action  as  against  him 

personally,  666,  n.  («),  1521,  lo71,  n.  (/). 
when  defendant  cannot  rely  on,  as  defence  to  action,  1520,  n.  {m). 

COUNTS, 

joinder  of, 

in  actions  by  executors,  1517,  1571. 
in  actions  against  executors,  1571. 

COUNTY  COURT, 

where  personalty  is  under  200/.  and  real  estate  under  '6001.  has  jurisdic- 
tion of  the  Court  of  Probate  in  contentious  business,  stat.  21  &  22 
Vict.  c.  95,  8.  10.. 217. 
Probate  Division  has  power  to  remit  proper  cases  to,  217. 
rules  of  practice  as  to  proceeding  in,  218. 
jurisdiction  of,  concurrent  with  Probate  Division,  217. 
appeal  from  County  Court  to  Divisional  Court  of  Probate  Division, 
218. 
where  personalty  of  intestate  under  100/.,  widow  and  children  may  in 
certain  cases  invoke  jurisdiction  of  County  Court  in  non-contentious 
business,  219,  362. 
childi-en  of  poor  widows  dying  intestate  may  do  the  like,  219,  363. 
any  executor  may  sue  and  be  sued  in  County  Court  as  if  he  were  a 

party  in  his  own  right,  1535,  1605. 
legacy,  &c.,  not  exceeding  50/.  recoverable  in,  1568. 

a  question  of  devastavit  may  be  tried  in  such  a  suit,  1568,  n.  in). 
jurisdiction  in  equity  to  be  exercised  by,   in  suits  by  creditors,   &c., 
where  estate  does  not  exceed  500/.,  1642,  1686. 
judge,    &c.,  of   County  Courts  to  have   power  of  judge,  &c.,  of 

Chancery  Division,  1687. 
where  amount  of  subject-matter  of  suit  exceeds  limit,  suit  may  be 

remitted  to  Chancery  Division,  1687. 
in  which  of  the  County  Courts  proceedings  shall  be  taken,  1642, 

n.  (c),  1688,  1689. 
transfer  of  siiit  from  one  County  Court  to  another,  1689. 
rules  and  orders,  1689. 

when  administration  action  may  be  brought  in,  1642. 
transfer  of  administration  action  to,  1642. 
decision  of  question  without  administration,  1689. 
partial  administration,  1690. 
injunction,  1690. 

parties  aggrieved  may  appeal,  1691. 
how  money  may  be  paid  into  County  Court,  1688. 

COURT  OF  ARCHES, 

what  it  is,  see  9th  Edit,  of  this  "Work,  p.  488,  n.  [d). 

COURT  OF  PROBATE.     See  Probate — Administration — County  Court. 

substituted  for  the  Ecclesiastical  Courts  universally  by  20  &  21  Vict. 

c.  77.. 209,  210. 
now  by  the  Judicature  Acts,  consolidated  into  and  forms  a  Division  of 

the  Supreme  Court  of  Judicature,  210. 
testamentary  jurisdiction  to  be  exercised  in  the  King's  name  by  this 

Court,  210. 
jurisdiction  of,  as  a  Court  of  Construction,  44,  45,  215. 
to  have  throughout  all  England  the  same  powers  as  the  Prerogative 

Court  of  Canterbury,  210. 
to  have  the  power  of  citation,  197. 
practice  of  the  Court  to  be  according  to  that  of  the  Prerogative  Court, 

211,  237,  ibid.  n.  (/). 
rules  and  orders  to  bo  made  for  regulating  procedure  of,  211,  237. 
rules  of  evidence  in  Common  Law  Courts  to  be  observed,  251. 
the  executor  (-annot  rely  on  his  right   in  any  other  Court  without  the 
production  of  the  copy  of  the  Will  certified  under  the  seal  of  the 
Court,  213. 
but  ho  derives  his  title  from  the  Will  and  not  from  the  probate, 
214. 
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COURT  OF  'PUOB ATE-continxcd. 

Courts  of  Equity  are  Courts  of  Construction  of  Wills,  214. 
and  so  were  the  Ecclesiastical  Courts,  215. 

but  the  Court  of  Probate  is  not,  215. 
Court  of  Probate  has  power  to  require  attendance  and  examine  wit- 
nesses, &c.,  215. 
and  to  order  production  of  deeds,  &c.,  21G. 
and  of  testamentary  papers,  229,  230. 
and  to  enforce  orders,  216. 
judge  of  the  Coiu't  may  amend  grants  of  probate  made  before  January 

11,  1858. .21G. 
grants  made  before  the  Probate  Act  which  were  void  or  voidable  by 
reason  of  there  not  being  or  being  bona  notabiUa,  valid,  if  not  already 
revoked,  216. 
second  and  subsequent  grants  to  be  made  where  the  original  Will  or 

letters  of  administration  are  deposited,  217. 
disputed  Will  to  be  lodged  in  registry  of,  231. 
place  of  deposit  of  Will  under  control  of,  231. 

of  living  perfsons,  231,  233. 
calendars  of  grants  of  probate,  &c.,  to  be  made  in  principal  registry  of, 
231,  n.  (o). 
copies  of  calendars  to  be  transmitted  to  district  registries,  &c.,  231, 
n.  (0). 
official  copies  of  Wills  to  be  obtained  on  payment  of  fees,  231,  n.  (o). 
original  Will,  production  of,  how  obtained,  232. 
district  registries  to  be  established  under  control  of,  235. 

probates,  &c.,  may  be  granted  in  common  form  by  district  registrars 
upon  affidavit  that  testator  had  a  fixed  place  of  abode,  235. 
affidavit  to  be  conclusive  for  authorizing  grant   of  probate, 
236. 
district  registrar  not  to  make  grants  when  there  is  a  contention,  236. 
proof  of  Wills  iu  solemn  form  is  contentious  business,  241. 

practice  respecting,  241  ct  seq.     See  Probate. 
must    transmit  to   principal   registry   notices   of  applications   for 
probate  and  receive  certificate,  236. 
also  lists  of  grants  of  probate,  237. 
to  preserve  original  Wills,  237. 
appeal  from,  to  Court  of  Appeal,  450. 

rules  respecting  appeals,  450. 
no  suit  for  legacies  to  be  entertained  by,  1684. 
nor  for  distribution  of  residues,  1684. 

COURTS  BARON, 

certain,  under  the  old  law  had  probate  of  Wills,  208, 
also  prescriptive  right  to  grant  administration,  312. 

COUSINS, 

who  can  take  under  description  of,  864,  865. 

"  first  and  second  cousins,"  864. 
degree  of  kindred  of,  330,  331. 

a  first  cousin,  twice  removed,  is  in  the  same  degree  as  a  second 
cousin,  331,  n.  (r).     See  865. 

COVENANT, 

not  to  revoke  a  Will,  96  et  seq. 
actions  of,  survive  for  executor,  604. 

not  where  the  covenant  is  joint,  1512,  1513. 

unless  the  interest  is  several,  1513,  1514. 
where  actions  on  covenants  real  descend  to  the  heir,  619  et  seq. 

immaterial  that  a  breach  was  incurred  in  ancestor's  life,  619. 

unless  the  personal  estate  was  prejudiced,  621. 
to  pay  rent,  when  the  executor  cannot  sue  on,  6^9,  n.  [a). 
where  actions  on  covenants  real  pass  to  executors,  Q\'d  et  seq. 
actions  on  covenants  real  by  executor  of  reversioner  for  years,  621. 
on  covenant  with  testator  to  perform  something  on  a  day  which 
happens  after  his  death,  666,  667. 
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COYEi^lA'NT— continued. 

actions  of,  survive  against  executor,  1346  et  seq. 
though  not  named,  1348. 
though  testator  himself  not  bound,  1352. 

unless  personal,  as  a  covenant  to  instruct  an  apprentice,  1349, 
1350. 
joint  covenants,  1367  et  seq. 
covenant  to  repair,  1350. 

covenant  to  discharge  a  lessee  of  quit-rents,  1350.     See  1080. 
covenant  concerning  the  realty,  1384. 

as  between   landlord  and  tenant,   1385.      See  Executor,  liahiliiy — 
Rent. 
after  assignment,  1385  et  seq.     See  1080. 
for  non-payment  of  rent,  1387  et  seq, 
on  covenant  to  repair,  1394. 
debts  due  by, 

their  former  priority  of  payment  by  executor,  771. 
abolished  by  Hinde  Palmer's  Act,  771. 
implied, 

no  action  lies  against  executor  upon,  unless  broken  in  lifetime  of 

testator,  1386. 
■what  shall  constitute,  1386,  n.  [b). 
executor  selling  lense  entitled  to  require  from  purchaser  a  covenant  for 
indemnity,  1385. 
not  bound  to  enter  into  covenants  for  title,  1385,  1386. 
by  Lord  St.  Leonards'  Act  executor  selling  lease  or  property  held  on 
chief  rent  not  liable  for  covenants,  1080. 

CREDITOR.     See  Debts. 

assent  of,  to  executor  or  administrator  carrying  on  testator's  business, 

1554,  1555. 
remedies  of,  where  business  carried  on  after  testator's  death,    1635 

et  seq. 
citation  of  executor  by,  to  prove  the  Will,  229. 
citation  of  next  of  kin  by,  229,  349,  350,  ^51, 

cannot  dispute  the  validity  of  a  Will  unless  he  has  had  a  grant  of 
administration,  246,  354. 
nor  deny  an  interest,  350,  n.  (y),  3o4. 

secus  where  he  has  a  grant  of  administration,  354. 
when  he  is  bound  to  bring  in  the  administration,  354,  d.  {a). 
grant  of  administration  to,  349  ct  seq.     See  Administration. 
who  is  for  purpose  of  grant,  352,  353. 
effect  of,  as  to  the  debt,  l()o8. 

not  to  be  revoked  for  a  creditor  of  a  larger  amount,  456. 
nor  on  application  of  creditor,  457. 
form  of  administration  bond,  378. 

grant  of  administration  to,  cum  testamento  annexe,  375. 
grant  of  administration  to,  ditrante  niinoritate,  387,  n.  (*). 
grant  of  administration  to,  durante  absentia,  405. 
appointed  executor, 

effect  of  appointment,  1058 — 1060. 
by  one  of  several  debtors,  1059. 
creditor  sole  executor,  1058. 

one  of  several  executors,  1059. 
action  by   creditor  administrator,  for  his   own  debt,  against 

executor  de  son  tort,  1060. 
if  he  renounce  he  may  sue  his  co-executor,  207,  726,  1059. 
legacies   to   creditors   who    have   compounded   with   testator  have  no 

preference  in  abatement  to  other  legacies,  1095. 
bequest  to,  duty  on,  1842 — 1844. 

whether  it  lapses  by  death  of  creditor,  956,  957. 
power  of  executor  to  j)refer,  782,  1550,  n.  (y),  1586,  n.  (y). 

how  controlled,  782,  783. 
his  right  to  make  a  legatee  refund,  1189.     See  also  1081,  1082. 
right  of,  against  administr'ator  diiranle  minoritate,  395. 
priority  of  creditor  to  h11  legatees.  1078  ct  seq. 
as  to  voluntary  debts,  771,  1078. 
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CHEDTIO'R— continued. 

priority  of  creditor  to  all  legatees — continued. 
as  to  contingent  debts,  1079  et  seq. 

when  a  legatee  must  give  security  against,  1079. 
effect  of  stat.  22  &  23  Vict.  c.  35,  s.  27,  as  to  contiugent  liabilities, 

1080. 
as  to  debts  of  which  the  executor  has  no  notice,  1082  et  seq. 
after  notice  to  send  in  claims,  executor  not  to  be  liable  for  debts 
after  distribution  of  the  assets  of  which  he  had  not  then  notice, 
Stat.  22  &  23  Vict.  c.  'i^,  s.  29.  .1083. 
how  far  it  may  be  barred  in  a  suit  for  administration  of  assets, 
1084—1087.     See  1610. 
he  may  prove  his  debt  as  long  as  there  are  assets  undistributed, 
on  terms,  1084. 
case  where  some  legatees  have  received  their  legacies,  and 
some  not,  1085. 
priorities  of,  settled  by  lex  fori,  1289,  1200. 
who  misleads  an  executor  cannot  complain  of  a  deficiency  in  the  assets, 

1082,  ibid.  n.  {e),  1593. 
property  assigned  in  fraud  of,  1298. 

remedies  in  equity  for,  1610  et  seq.     See  Administration,  Remedies, 
of  deceased  partner,  rights  of,  1373  et  seq. 
of  executor  carrying  on  testator's  trade,  and  of  testator,  their  rights 

respectively,  14^0  et  seq.,  16^4  et  seq. 
right  to  staud  in  place  of  executor,  as  regards  latter's  right  to 

indemnity,  1636. 
for  his  own  demand,  IfilO. 

suing  on   behalf  of   himself  and   the   other    creditors,   1611,  1640 
et  seq. 
entitled  to  costs,  1641,  1645. 
payment  by  executor  after  decree,  783. 

creditors  paid  in  part  before,  shall  receive  no  more  until  the  others 
are  paid  proportionably,  784. 
but  in  taking  account  executor  may  stand  in  place  of  creditor 
so  paid,  ^84,  n.  [c). 
may  obtain  an  order  for  the  administration  of  the  estate,  1638,  1640. 
procedure  as  to,  1640  ct  seq. 

only  bound  by  order  for  general  administration,  1550. 
may  proceed  by  originating  summons,  1543,  1638, 
uncorroborated  claim  by,  140),  1637. 

suit  in  County   Court  by,  where   estate  to  be  administered   shall  not 
exceed  500/.,  1686. 

CREMATION, 

legal  method  of  disposing  of  corpse,  736,  737. 

semhle,  executor  entitled  to  expenses  of  thus  disposing,  737. 

CRIMINAL.     See  Felon,  Traitor. 

CROPS,  GROWING.     See  Emblements,  and  p.  936. 
when  within  Bills  of  Sale  Acts,  536,  n.  (A). 

CROWN, 

debts  due  to, 

their  precedence,  756,  757. 
what  sort  of  debts,  756. 

by  simple  contract,  756,  776. 
whether  debts  having  precedence  by  statute  are  to  be  prefeiTcd 
to  Crown  debts,  759. 
executor,  surety  for  testator  to,  paying  debt  has  Crown's  priority, 
796,  n.(;.). 
ancient  jewels  of,  heirlooms,  546. 
ancient  right  of,  to  administration  to  intestates,  312. 
right  of,  to  personalty  of  person  dying  intestate  without  next  of  kin, 

341  —  314. 
right  of,  to  moiety  where  such  person  dies  leaving  a  widow  onlv,  342. 
except  where  affected  by  Intestates  Estates  Act,  1890.  .342,  344. 
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CROWl!^— continued. 

how  administration  granted  to,  343. 

not  bound  by  Land  Transfer  Act,  1897,  s.  1 .  .345. 

form  of  grant  to,  since  the  Act,  where  widow  entitled  to  realty  and 
personalty  dies  a  bastard  and  intestate,  345. 
presents  to  benefices  vacant  at  death  of  bishop  where  advowson  part  of 

temporalities,  510. 
whether  entitled  to  proceeds  of   real   estate,  where   no  heir   and  no 

remainderman,  1219,  n.  {d). 
breach  of  implied  warranty  of  authority  by  servant  of,  1355,  n.  {/jj. 

CUMULATIVE  LEGACIES, 

doctrine  of,  10;-)5  et  scq.     See  also  126  as  to  legacies  in  codicils. 

where  there  is  no  internal  evidence  of  intention,  1035. 

where  there  is  internal  evidence  of  intention,  1037. 

parol  evidence  of  testator's  intention,  1038. 
when  a  codicil  giving  a  substituted  legacy  shall  be  considered  as  revoking 
a  former  codicil,  126. 

CURRENCY, 

in  what  legacies  to  be  paid,  \\1Z  et  seq. 

CUSTOMS, 

of  London  and  York,  distribution  under,  of  intestate's  estates,  prior  to 
19  &  20  Vict.  c.  94..  1227,  1272. 

CUTTING-DOWN, 

clear  gift,  120,  133,  1033.     And  see  Revocation. 

"  CY-PEES,'" 

performance  of  condition,  1013,  n.  [e). 

cases  where  charitable  intent  executed,  805,  827  et  seq. 


DAMAGES, 

unliquidated,  not  recoverable  as  a  rule  from  executor  for  wrong  com- 
mitted by  deceased,  1612. 
recovered  against  executors  for  injuries  by  deceased  to  the  property  of 
another,  in  what  order  payable,  777. 
for  dilapidations  against  the  executors  of  a  late  incumbent  of  a 
benefice,  777. 
recovered  by  executors  for  injui-ies  to  personal  estate  of  deceased,  607. 

DAY, 

whether  the  Court  will  inquu-e  at  what  part  or  fraction  of  a  day  a 
judicial  act  was  done,  783,  n.  (a). 

DE  BATIONABILI  PARTE  BONORUM, 
writ  of,  2. 

was   for  recovery   of   shares   of   wife   and   children    in    goods  of 
deceased,  2. 

DEAD  BODY, 

no  property  in,  736. 

executors  have  right  to  possession  of,  736. 
are  responsible  for  burial  of,  736,  737. 
direction  by  Will  as  to  disposal  of,  not  enforceable,  736,  737. 
cremation  of,  legal,  737. 
executors  have  property  in  coffin  and  shroud,  547. 

DEAF, 

capacity  of,  to  make  a  Will,  13. 

DEAF  AND  DUMB, 

capacity  of,  to  make  a  Will,  12,  13. 


INDEX.  1921 

DEATH, 

when  will  be  presumed,  234,  235. 

action  by  executor  against  person  who  caused  the  death  of  the  testator, 

612  et  seq. 
of  plaintiff,  consequences  of,  673   et  seq.      See  Abatement,    Execution, 
Revivor. 
between  verdict  and  judgment,  673,  677. 

entry  of  judgment,  nunc  j^ro  tunc,  677. 
after  final  judgment,  678,  1534. 
after  judgment  and  before  execution,  678. 
of  defendant.     See  Abatement,  Execution,  Revivor. 
between  verdict  and  judgment,  673. 
after  final  judgment,  678,  1601. 
in  execution,  1602. 
of  two  persons  by  shipwreck  or  other  common  cause  ;  which  is  to  be 

taken  to  survive,  324,  373,  644,  955,  ibid.  n.  («),  1017. 
of  testator,  when  presumed,  234, 
evidence  of,  1540. 
of  legatee,  234,  1161. 
when  it  operates  as  revocation  of  continuing  guarantee,  1411. 
authority  of  attorney  determined  by  death  of  chent,  681. 
"In  case  of  the  death"  of  a  legatee,   meaning  of   this  expression, 

1005. 
death  coupled  with  a  contingency,  1007,  n.  [u). 

of  testator,  Will  speaks  from,  as  to  property  comprised  in,  4,  147  et  aeq., 
843,  1070. 

DEATH  DUTIES.     See   under  Estate  Buty,   Frobate  JDutij,    Legacy   Duty, 
Succession  Duty.     See  also  Part  VI.  p.  1692  et  seq. 

DEBENTURE  STOCK.     See  Railway  Eebcntures,  Shares. 
not  within  Mortmain  Acts,  811. 

what  words  in  Will  will  pass,  939,  n.  (c),  940,  1065,  n.  (a).     See  Ademp- 
tion. 
when  gift  of,  will  pass  debentures,  940. 

DEBTS, 

charge  of,  on  realty,  489  et  seq.     See  Estate,  quantity  in  possession. 
may  be  deducted  from  the  affidavit  or  account  for  estate  duty  where 
deceased    domiciled    in    United    Kingdom,     1723,    1724.       fcSee    also 
737,  n.  [y). 
payment  of  debts  by  executor  or  administrator,  753  et  seq. 
when  he  becomes  hable  for  them,  1609. 
all  debts   must  be   paid   before  any  legacies,    1078   et  seq.      See 

Creditor. 
contingent  debts,  773—776,  1079  et  seq. 

legatee  must  give  security  against,  1079. 
payment  of,  as  between  capital  and  income,  1118. 
debts  of  which  executor  has  no  notice,  779  et  seq.,  1082,  1436. 
executor  not  liable  for  debts  after  distribution  of  assets  of  which  he  had 

not  then  notice,  stat.  22  &  23  Vict.  c.  35,  s.  29. .  1080. 
voluntary  debts,  771,  1078. 
legacy  of  forgiveness  of,  1101. 
liable  to  duty,  1102,  n.  {I). 
liable  to  lapse,  ibid. 
priority  of  debts  among  themselves,  753  et  seq. 
with  respect  to  foreign  assets,  753 — 755. 
funeral  exjjenses,  751. 
expenses  of  probate,  &c.,  751. 
costs  of  administration  suit,  752. 
testamentary  expenses,  752. 
debts  due  to  the  Crown,  756,  757. 
sohcitor's  lien,  755. 
debts  to  which  priority  is  given  by  statutes,  757 — 759. 

to  commissioners  of  stamps  where  credit  has  been  given  for  the 

duty  on  probate  or  letters  of  administration,  757. 
to  the  parish,  by  ovei'seer,  757. 
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DEBTS— eo)}tinped. 

priority  of  debts  among  themselves — continued. 

debts  to  which  priority  is  given  by  i^t-Atuten— continued. 
to  a  friendly  society,  from  its  officers,  757,  758. 
to  paving  commissioners.  758. 
regimental  debts,  758. 

whether  these  debts  have  precedence  of  the  Crown,  759. 
certain  bankruptcy  rules  as  to  payment  of,  to  prevail  in  the  adminis- 
tration by  the  Court  of  an  insufficient  estate,  759. 
how  far  bankruptcy  rules  as  to,  imported,  759,  760. 
administration  in  bankruptcy  of  insolvent  estates,  761. 
debts  of  record,  7'i2  et  seq.,  1367. 
judgments,  762. 

what  sort  of  judgment,  762. 

registration  of  judgments,  762  et  seq. 

judgments  not  registered  to  have  no  priority,  763,  764, 

when  judgments  as  against  heirs  and  executors  must 

be  re-registered,  765. 
effect  of  not  registering,  765,  766. 
they  have  no  precedence  among  themselves,  766. 
decrees  in  equity,  767.     See  Decrees. 

what  Sort  of  decrees,  767. 
recognizances,  767. 
securities  by  statute,  768. 
now  obsolete,  768. 
statute  merchant,  768. 
statute  staple,  769. 

recognizance  in  nature  of  statute  staple,  769. 
statute  void  for  want  of  formalities,  770. 
joint  and  several  statute,  770. 
statute  for  money  at  a  future  day,  770. 
debts  by  specialty.  111  et  seq. 
rent,  771.     See  Rent. 
what  is  a  specialty  debt,  771. 
priority  over  simple  contract  debts  abolished  in  case  of  persons 

dying  after  December  3 1st,  1869.  .771. 
voluntary  bond  or  covenant,  771,  772. 
bond  usurious,  or  ex  turpi  causa,  ll'l,  773. 
future  and  contingent  debts,  773  et  seq. 

cannot  generally  be  paid  till  contingency  arise,  773. 

in  case  of  insolvent  estates  scmble  creditors  may  now  value 

their  debts  and  prove  at  once,  773. 
as  to  payment  of  legacies  notwithstanding,  1078  et  seq. 
qncere  whether  an  annuity  a  contingent  debt  since  Appor- 
tionment Act,  775,  ibid.  n.  (/(). 
by  simple  contract,  776  et  seq.,  796,  n.  {p). 
due  to  the  King,  757,  776. 
due  to  servants,  clerks,  workmen,  761,  n.  (f). 
damages  recovered  against  executor  for  injuries  done  by  tes- 
tator to  the  jjroperty  of  a  third  party  payable  as,  777. 
party  injured   by   devastavit   is  a  simple  contract  creditor  of 

executor,  1632. 
dilapidations  by  late  incumbent  of  benefice,  777. 
payment   of    legacies   before   contingent  debts  or  debts  of  which 

executor  has  no  notice,  778. 
with  respect  to  payments  by  an  executor  de  son  tort,  778.     See 

Executor  de  son  tort. 
an  executor  may  voluntarily  pay  an   inferior  debt  without  notice 

of  a  superior,  779,  780. 
he  may  plead  a  judgment  for  an  inferior  debt  without  notice,  780. 
what  is  notice  to  bind  him,  781. 

docketing  or  registration  of  judgments,  762  el  seq.,  781. 
unregistered  judgments  rank  as  simple  contract  debts, 
702,  781. 
notice  of  unregistered  judgment  will  not  give  it  preference, 

781. 
with  respect  to  other  debts  there  must  be  actual  notice,  781. 
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D^EBTS—coxthwed. 

executor's  power  of  preference  among  creditors  of  equal  degree,   782 
et  seq. 
how  controlled  by  proceedings  at  law,  or  in  equity,  782. 

he  can  make  voluntary  payments  after  action  commenced,  783. 
he  cannot  pay  in  preference  after  a  decree  to  account,  or  after 
judgment,  783. 
but  he  may  stand  in  the  place  of  the  creditors  he  has  paid, 
784,  n.  (c). 
a  creditor  partly  paid  by  an  executor,  will  receive  no  further 
payment  from  the  Court  until  other  creditors  have  been  paid 
proportionably,  784. 
executor's  retainer  for  his  own  debt,  785  et  seq.     See  Retainer. 
what  passes  by  a  bequest  of  "  debts,"  947  et  seq. 
satisfaction  of,  by  legacy,  1041  et  seq.,  1163. 
release  of,  by  legacy,  1048  et  seq. 
effect  of  appointing  debtor  executor,  1054  et  seq. 
at  common  law,  1054. 
in  equity,  1056,  1057,  n.  (<?). 
rule  in  equity  will  now  prevail,  1054. 
effect  of  committing  administration  to  debtor,  1055. 
effect  of  appointing  creditor  executor,  1058  et  seq. 
where  creditor  is  sole  executor,  1058. 

where  one  of  several  debtors  has  made  the  creditor  executor,  1059. 
where  a  creditor  is  one  of  several  executors,  1059 
action  by  creditor  administrator  for  his  own  debt  against  executor 
de  son  tort,  1059,  1060. 
bequest  of,  by  creditor  to  debtor, 

lapses  by  death  of  debtor  before  testator,  956. 
is  a  mere  legacy  and  the  debt  is  assets,  1049. 

recital  of  debt  due  from  legatee  evidence  against  him,  1049.     See 
842,  953. 
legacy  of,  ^H  et  seq. 

when  specific,  920  et  seq. 
when  adeemed,  1062—1064. 
Action  of,  foe  executor, 

lies  in  respect  of  debts  due  to  deceased,  604,  605. 
in  respect  of  arrears  of  rent,  631. 
Action  of,  agaijsst  executor, 

did  not  formerly  lie  upon  simple  contract,  156G. 

but  now  by  3  l^^  4  Will.  IV.  c.  42,  s.  13,  such  action  may  be 

maintained  against  an  executor  or  administrator,  1566. 
for  rent,  13«6.     See  Rent. 

when  to  be  brought  in  the  detinet,  and  when  in  the  debet  and 
detinet,  1387  et  seq.     See  Rmt. 
Imprisonment  foe,  abolished  by   "  Debtors  Act,    1869,"   1666.      See 

Ne  Exeat  Regno. 
"  all  my  just  debts,"  meaning  of,  1337. 
what  passes  by  bequest  of,  947  et  seq. 

DECEIT, 

action  for,  does  not  survive  to  executoi-,  606,  608. 
nor  against  him,  1353,  ibid.  n.  (o). 

DECLARATION.     See  Remedies,  Inventories. 

by  testator,    made    before    and    after     execution    of    Will,    liow    far 
admissible  in  evidence,  294  et  seq.,  1875,  n.  {k). 

DECREE.     See  Remedies. 
in  equity, 

against  testator, 

ranks  in  order  of  payment  with  a  judgment  at  law,  767. 

the  executor  formerly  could  not  plead  it  at  law,  but  must 

have  had  an  injunction,  767. 
what  sort  of  decree  entitled  to  this  precedence,  767. 
against  executor, 

must  be  paid  before  judgment  subsequently  obtained,  782,  783. 
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DEGREE— continued. 
in  equity — continued. 

against  executor — contintwd. 

effect  of,  in  controlling  executor's  preference,  782. 

creditor  partly  paid  by  executor  will  not  be  further  paid 
by  Court  until  all  the  other  creditors  have  been  paid 
proportionably,  784. 
for  an  account,  &c.  in  a  creditor's  suit, 

effect  of,  on  executor's  power  of  dealing  with  assets,  767. 
executor  cannot  pay  in  preference  after,  783. 
for  administration, 

injunction  after,  to  restrain  creditor  proceeding  on  a  judg- 
ment, 1538. 
cannot  be  made  in  absence  of  personal  representative,  164G,  1647. 

DEED-POLL, 

properly  executed  and  attested  may  operate  as  a  Will,  82,  n.  [c). 

DEEDS, 

belonging  to  inheritance  do  not  pass  to  executor  except  under  L.  T.  Act, 
1897.. 648. 
nor  the  box  in  which  they  are  kept,  548. 
right  of  executor  to  possession  of,  695. 
power  of  executor  to  take  out  of  chest  in  house  of  heir,  695. 

DEER, 

when  they  pass  to  the  executor,  532,  ibid.  n.  (i). 

in  an  inclosed  ground,  may  be  distrained  for  rent,  532,  n.  (i). 

DEFAULTING  EXECUTOR.     See  Devastavit,  Remdies. 
when  entitled  to  costs,  1670. 

DEFENCES.     See  Pleas. 

DELEGATES.     See  Appeal. 
appeal  to,  formerly,  450. 

DELEGATION, 

delegatus  non  potest  delegare,  712. 

extends  merely  to  the  discretionary  act,  712. 
executor  liable  in   case  in  which  there   was  no    moral   necessity  for 
employment  of  agent,  1463. 

DELIRIUM.     See  Lunatic,  Insanity,  Drunkenness. 
what  it  is,  20. 

distinction  between,  and  insanity,  as  to  proof  of  lucid  interval,  20. 

DEMONSTRATIVE  LEGACIES, 

what  they  are,  913. 
instances  of,  921. 
ademption  of,  913,  I06I. 
abatement  of,  913,  1100. 

DEMURRER, 

objections  fonncrly  raiseable  by,  can  now  be  raised  on  pleadings,  1573, 
n.  (o). 

DEPOSIT  OF  WILLS,  place  of,  231  ct  seq.,  299. 

DESCENDANTS 

who  entitled  under  description  of,  875. 

when  they  take  per  capita,  and  whence?-  stirpes,  1254,  n.  {b). 

DESCRIPTION, 

of  h'gatoo,  843  ct  scq.     Sec  Legatee. 
of  legacies,  927  et  seq.     See  Legacy. 

DESTRUCTION  OF  WILL, 

remedy  against  executor  for,  229. 
when  presumed  animo  revocandi,  116. 
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DETINUE, 

action  of, 

lies /or  executor  if  goods  are  taken  from  testator,  60i. 
lies  aqabist  executor  if   goods  taken  by  testator  continue   in   liis 
hands,  1355. 


DEVASTAVIT.     See  Acmmts,  Allowances,  Assets. 
definition  of,  1434. 
instances  of, 

by  direct  acts  of  abuse,  1435. 

by  delivering  a  sealed  packet  unopened,  303. 

by  mal-administration,  1436. 

under  expenses  of  funeral,  737  ct  seq. 
payment  of  debts  out  of  legal  order,  1436. 

not  without  notice,  14  36. 
assent  to  legacy,  when  fund  insufficient  for  creditors,  1079  rt 
seq.,  1436. 
qiiccre,  if  without  notice,  1082  ct  seq.,  1436. 
how  executor  may  protect  himself,  1436. 
not  preserving  a  term  for  years,  1436. 
in  trust  to  attend  inheritance,  1436. 
compounding  or  releasing  debts  no  devastavit  by  Trustee  Act,  1893 . , 

1437. 
Trustee  Act,  1893,  extends  to  administrators,  1437. 
by  unnecessary  payments,  1438. 

how  executor  making,  should  sue  to  recover,  664. 

of  joint  bond,  1438. 

of  void  bond,  1438. 

executor  not  bound  to  plead  statute  of  limitations,  1439. 

unless  order  for  administration  or  its  equivalent  has  been 
made,  1440. 
payment  by  executor  of  statute-barred  debts,  1439—1441. 
by  negligence,  1441. 

in  not  selling  assets,  1442. 

in  not  investing  assets,  1130. 

in  not  assigning  an  onerous  lease,  1385,  n.  (i/). 

in  not  paying  debts  carrying  interest,  1442. 

he  may  pay  simple  contract  debts  before  specialty  bearing 
interest,  if  assets  sufficient,  1442. 
in  not  getting  debts  in,  1442. 

enabling  creditor  to  plead  statute  of  limitations,  1442. 
in  not  bringing  actions,  1443. 
by  loss  of  assets,  1443. 
old  rule  at  law,  1443. 
in  equity,  1444. 

modern  rule,  wilful  default  must  be  charged,  1445. 
loss  by  theft  or  casualty,  1444. 

by  invalid  security,  1445,  1446. 

where  the  Will  directs  the  investment  of  the  estate  in 
real  or  personal  securities,  1446,  1457  et  seq. 
by  fall  of  stocks,  1447. 
by  continuing  trade  of  testator,  1430  ct  seq. 
by  not  investing  in  the  proper  stock,  1448. 

investments  authorized,  1449 — 1455. 
by  retaining   in    hand,    or    by   investing   on   a    deficient 

security,  1457. 
by  loan  to  co-executors,  1447. 
by  not  calling  in  money  on  security,  1457 — 1459. 

where    executors    have   discretion   to   postpone   sale, 
1459. 
by  failure  of  banker,  agent  or  solicitor,  1460 — 1403.      See 

1465,  1466, 
general  result  of  all  the  authorities  as  to  the  loss  of  assets, 
1463. 

W.E. VOT,.  IT.  6  H 
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BBVASTAYYT— continued. 
instances  of — continued. 

by  loss  of  assets — continued. 

loss  by  theft  or  casualty — continued. 

provision  of  Conveyancing  Act,  1881,  as  to  receipt  of  pur- 
chase-money by  solicitor,  1405. 
executor  may  appoint  solicitor  to   receive  and  give  dis- 
charge   for    money    under    Trustee    Act,     1893., 
14G5. 
or  a  banker  or  solicitor  to  receive  proceeds  of  policy  of 
assurance,  1465,  1466. 
protection  in  case  of  breach  of  trust  under  Judicial  Trustees  Act,  1896. . 

1466. 
in  what  cases  an  executor  is  liable  for  the  devastavit  of  his  co-executor, 
1467  et  seq. 
executor  liable  for  acts  of  co-executor  as  for  those  of   a  stranger 

entrusted  by  him,  1468. 
executor  trustee  who  stands  by  and  sees  breach  of  trust  committed 
by  co-trustee,  1473,  1474. 
not  protected  by  the  usual  indemnity  clause,  1474. 
restriction   on   liability   of    trustees,    under  Trustee  Act,    1893.. 

1475. 
executor    joining    in    a    receipt    with    co-executor,     1472,    1475, 

1478. 
executor  renouncing  after  an  act  of  administration,  1475. 
executor  who  has  proved,  but  who  declines  to  act,  1477,  1478. 
when    a    devastavit  is    released    by    concurrence   or  acquiescence, 
1478. 
breach  of  trust  committed  at  instigation  of  cestui  que  trust,  1479. 
distinction  between  creditors  and  legatees  as  to  liability  of  executor, 

1479,  1480. 
creditor  who  misleads  an  executor  cannot  complain  of  insufficiency  of 

assets,  1082,  ibid.  n.  (e),  1593. 
oifcme  covert  executrix,  1480  ct  seq. 

law  since  Married  Women's  Property  Act,  1480. 

wife  alone  liable  unless  hiisband  intermeddles,  1480. 
law  before  Married  Women's  Property  Act,  1481. 

husband  liable  for  devastavit  before  marriage  as  well  as  after 
while  coverture  lasted,  1481. 
his   liability   after  determination  of   coverture   for  assets 

come  to  his  hands,  1482. 
his  estate  liable  after  his  death,  1482. 
where  a  payment  by  executor  amounts  to,  he  may  sue  to  recover  it  back 

in  his  representative  character,  664. 
executor  of  executor,  1605. 

not  liable  for,  at  common  law,  1354,  1605. 
Stat.  30  Car.  II.  c.  7..  1354,  1605. 
party  injured  by,  is  a  simj)le  contract  creditor  of  executor,  1632. 
is  a  debt  by  executor  due  from  the  time  of  committing,  and  not  from 

decree  for  payment,  1633. 
as  to  abatement  of  legacies,  where  the  estate  becomes  insufficient  by  the 

devastavit  of  the  executor,  1091  et  seq. 
remedy  for,  in  equity,  1031  et  seq.     See  Remedies. 
what  is  a  conversion  by  the  executor,  1631. 
following  assets,  1031. 
in  case  of  a  bankrupt  executor,  1632. 
retainer  for,  by  co-executor,  1049,  n.  (y). 
remedy  for,  against  executor  of  executor,  1605. 

debt  on  a  judgment  against  first  executor  suggesting  a  devastavit, 
1599,  1005. 
scire  fieri  inquiry  as  to,  by  sheriff,  1598. 

what  is  a  good  finding  of  a  devastavit  in  his  return,  1599. 
effect  of  lapse  of  time  on,  in  equity,    1655,  n.   (if).     See  1082,  n.    {<), 

1087,  n.  (o). 
question  of,  may  be  tried  in  a  suit  within  the  jurisdiction  of  the  County 
Court,  1568,  n.  («). 
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DEVASTAVIT— continHecL 
action  of  debt  suggesting', 

upon  judgment  against  executor,  1599. 

its  nature,  lo99. 
when  brought,  IGOO. 
form  of,  1600. 
pleas  in,  1600. 

executor  cannot  plead  pkne  admlnistravit,  1600. 
evidence  in,  1600. 
judgment  in,  1600,  1601. 
how  to  be  broucrht  by  executor  of  him  who  obtained  judgment,  1601, 

1602. 
against  executor  of  executor,  1600. 
against  husband  of  executrix,  1480  ct  seq. 
upon  judgment  of  execution,  1601. 
not  on  judgment  against  testator,  1601. 

remedy  on  judgment  against  testator,  1601. 

DEVISE.     See  Will. 

general,  what  it  includes,  832,  n.  {d).     See  JViUs  Act,  s.  26.     Appendix. 
when  vested  or  contingent,  993,  n.  («). 

DEVISEE, 

when  entitled  to  be  exonerated  by  the  executor,  1315  et  seq.     See  Exone- 

rntion. 
his  right  of  retainer,  790,  n.  (>«),  792,  n.  {p). 

remedy  against  real  assets  in  hands  of,  1  Wm.  IV.  c.  47. .  1309  ct  seq. 
suit  in  County  Court  by,  where  estate  does  not  exceed  500/. . .  1686. 
may  proceed  by  originating  summons,  1543. 

DILAPIDATIONS, 

damages  for,  against  the  representatives  of  the  late  incumbent,  in  what 

order  payable,  777. 
provisions  of  Ecclesiastical  Dilapidations  Act,  1871,  as  to,  777,  1364. 
what  are  dilapidations,  1362. 
action  for,  against  executor  of  rector  at  common  law,  1362 — 1364. 

to  what  extent  he  is  liable,  1365. 
liability  of   executor  for,  under  the  Ecclesiastical  Dilapidations  Act, 

1871.. 777,  1364,  n.  {p). 
of  mansion  house, 

executor  of  tenant  for  life  without  impeachment  of  waste  not  liable 
for,  in  ecxuity,  1360. 
cost  of  sanitary  works  executed  under  Public  Health  (London)    Act, 
1891,  upon  leasehold  houses  payable  out  of  capital,  1562,  n.  (//). 

DIMES  V.  SCOTT,  rule  in,  1118  ct  seq.,  1455. 

DISABILITIES, 

of  testators,  8  et  seq.     See  Will,  who  is  capable  of  maldng. 

DISCHARGE, 

not  obtainable  by  executor  by  paying  over  assets  to  his  co-executor,  397, 
n.  [g). 

by  payment  to  executor  or  administrator  under  void  probate  or  adminis- 
tration, 464. 

DISCLAIMER.     See  Eemmciation. 

of  trusts  cannot  be  made  by  executor  who  takes  probate,  1434. 
executor-trustee  cannot  disclaim  trust  of  English  property  while  retain- 
ing control  of  foreign  property,  1435. 

DISCOVERY, 

actions  for,  may  be  brought  against  executor  before  probate,  225. 
very  rare  since  Judicature  Act,  226,  n.  (.'). 

6  h2 
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DISCRETION, 

of  trustees  or  executors,   where  the   Court  will  interfere  with,   1G33, 
1G34. 
not  interfered  with  by  issue  of  originating  summons,  1G33. 

DISTRESS, 

remedy  against  executors  by,  1605. 

by  heir  of  cattle  of  executor  damage  feasant,  749,  750. 

executor's  power  to  distrain,  695  ct  ner/. 

accrues  from  the  death  of  testator  before  probate,  467,  468. 
executor  of  a  lessee  for  years  who  underlets,  695,  696. 
executor  of  a  man  seised  of  rent, 

could  not  distrain  at  common  law  for  rent  incurred  in  testator's 

life,  631,  696. 
stat.  32  Hen.  VIII.  c.  37.  .631,  632,  696  et  seq. 

executors  may  have  action  and  distrain  for  rent  due  to 

testator  in  his  life,  C96. 
distress  for  a   rent    the    estate    whereof    depends    upon 

another's  life,  being  dead,  696. 
construction  of  the  statute,  697  et  scq. 

•>        whether  it  extends  to  executors  of  a  man  seised  in  fee 
demised  for  years,  698. 
it  applies  only  to  cases  in  which  the  testator  might 

have  distrained,  696. 
in  whose  hands  the  land  must  be,  697. 
what  manner  of  rents  are  within  it,  697. 

issuing  out  of  copyhold,  697,  ibid.  n.  (<). 
executors  of  landlord  may  distrain  on  land  demised  for 
any  term,   or  at  will,   as  landlord  himself  might, 
698. 
stat.  3  &  4  Wm.  IV.  c.  42.  .698. 

effect  of  Land  Transfer  Act,  1897.  .699. 
execiitors  may  join  in  distraining  or  distrain  alone,  699. 
executor  of  administrator  who  has  underlet  cannot  distrain, 
699. 

DISTRIBUTION, 

period  of,  in  gifts  to  a  class,  843  ct  seq. 
Under  the  statute  22  &  23  Car.  II.  c.  10. .  1226  et  seq. 
origin  and  object  of  statute,  1226,  1227. 
provisions  of,  1227—1229. 
construction  of,  329. 
no  suit  for,  to  be  entertained  in  Probate  Court,  1684. 
if  a  person  entitled  die  within  the  year,  his  executor  may  claim 

1270. 
effect  of  agreement  as  to  distributive  share,  1230. 

no  action  at  law  lies  for  it,  1566. 
estate  of  an  intestate  bastard,  or  person  without  kin,  1255. 
persons  taking  under,  take  as  tenants  in  common,  881,  n.  (?;). 
rights  of  husband,  1231.     See  881,  n.  («). 

paramount  to  22  &  23  Car.  II.  c.  10.  .881,  n.  («). 

stat.  29  Car.  II.  c.  3,  s.  25.  .1231. 

rights  of  husband's  representative,  if  he  dies  without  taking 

administration,  1231. 
or  without  having  fully  administered,  1232. 
rights  ofwidoiv,  1232  et  seq.     See  881,  n.  («). 
when  barred  by  settlement,  1234. 

by  provision  by  Will,  in  lieu  of  thirds,  1235. 
when  she  cannot  claim  both  her  distributive  share,  and  money 
due  under  a  covenant  for  her  provision,  1235. 
when  she  may  claim  both,  1236  ct  scq. 
provisions  of   Intestates   Estates   Act,    1890,   where  intestate 

leaves  no  issue,  1232. 
in  such  case  widow  takes  500^.  or  the  whole  estate  if  less, 

1232. 
how  suftli  sum  to  bf  bnrne  and  raised,  1233. 
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DISTRIBUTION— eowifmww/. 

Under  the  statute  22  &  23  Car.  II.  c.  10 — continued. 
rights  of  childroi ,  1237  ct  .scq. 

their  "  rei)resentatives,"  1237,  1238. 

1.  where  none  of  mtestate's  children  are  dead,  123S. 

2.  Avhere  all  the  intestate's  children  are  dead,  leaving  children, 

1239,  ibid.  n.  {;/). 

3.  where   some  of  the  intestate's  children  are  dead,  leaving 

children,  1240. 
half-hlood,  1238. 
posthumous  child,  1238. 
an  only  child,  1239. 
advancement,  12-40  et  scq. 

operates  only  in  distribution  of  the  estates  of  intestate 

fathers,  1241. 
does  not  operate  in  cases  of  quasi  intestacy,  1241. 
children  of  deceased  child  must  bring  in  their  father's 

advancement,  1242. 
a  child  shall  bring  in  his  advancement  among  the  other 

children  only,  and  not  for  the  widow,  ,1242. 
advancement  by  settlement  of  land,  1243. 
what  land  is  within  the  statute,  1243. 
advancement  out  of  personal  estate,  1243,  1244. 
what  is  considered  so,  1244 — 1247. 
what  is  not,  1247,  1248. 
rights  of  next  of  kin,  1248  ct  seq.     See  also  881  et  seq. 
who  are  next  of  kin,  1248.     See  also  328  et  seq. 
right  of  the  father,  124S. 
right  of  the  mother,  1249. 

brothers  and  sisters  shall  share  with  her,  1249. 
although  the  intestate  left  a  widow,  ibid. 
if  no  brothers  are  alive  of  intestate,  nephews,   &c., 

shall  share  with  their  grandmother,  1250. 
the  representatives  of  brothers  and  sisters  beyond  their 

children  shall  not  share,  1250. 
brothers  and  sisters  of  the  half-blood  shall  share  with 

her,  1250. 
when  she  shall  take  the  whole,  1251. 
mother-in-law  or  step-mother  have  no  right,  1251. 
right  of  brothers  and  sisters,  1251. 

preferred  to  grandfather,  &c.,  1251. 
grandfather  preferred  to  uncle,  1252. 
great  grandfather  shall  share  with  uncle,  1252. 
grandfather  by  mother's  side,  1252. 
uncles  and  nephews,  1253. 
relatives  by  marriage  not  entitled,  1253. 

no  representation  among  collaterals  after  brothers'  and  sisters' 
children,  1253. 
i.e.,  brothers  and  sisters  of  the  intestate,  1253. 
when  they  t?ike  per  capita,  1254,  ibid.  n.  (/;). 
when  ^;f>- «!'»•/)?>«,  1254,  ibid.  n.  {b). 
Of  the  effects  of  an  intestate  domiciled  abeoad,  1256  et  scq. 

it  shall  be  according  to  the  law  of  the  country  of  domicil,  1256. 
rules  for  ascertaining  the  domicil,  1261  et  seq. 
title  of  next  of  kin  to  property  of  intestate,  nature  of,  1270. 
Under  the  cttstoms  of  London  and  York, 

saved  by  the  statute  of  distributions,  1227,  1272. 
customs  of  London  and  York  abolished  as  to  the  estates  of  persons 
who  have  died  on  or  after  January  1,  1857,  stat.  19  &  20  Vict. 
0.  94.. 1272. 

DISTRICT  REGISTRIES.     See  Court  of  Probate. ' 
of  Probate  Division,  235  et  seq. 

DIVESTING.     See  Lapsed  Legacies — Conditional  L'-geieies. 
of  a  vested  share  in  distribution,  849  et  seq. 
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DIVIDENDS, 

of  stock,  not  apportiuuable  at  common  law,  632. 

case  of  tenant  for  life  of,  dyinj;  on  the  day  they  become  due,  032. 
now  apportionable  by  ApjDortionment  Act,  033. 
what  included  in,  in  this  Act,  G35. 
bequest  of,  passes  the  principal,  942. 

DIVORCE, 

when  husband  loses  right  of  administration  to  wife  by,  321,  n.  (m). 
■when  widow  loses  right  of  administration  to  husband  by,  328. 

doce:eting, 

of  judgments,  764,  781.     fiee  Judgments. 

DOCUMENTS, 

production  of,  in  administration  action,  1622.     See  Production. 

DOGS, 

pass  to  executor,  531,  ilnd.  n.  (A). 

DOMESTIC  EXPENSES, 

what  shall  be  allowed  in  executor's  accounts,  1438,  1497,  n.  {/j). 

"DOMESTIC  USE  AND  ENJOYMENT," 

articles  of,  what  they  include,  93.5,  n.  (/). 

DOMICIL.     See  Foreiyncr,  Alien. 
definition  of,  1261,  n.  (,.-). 
may  be  defined  bv  Order  in  Council  pursuant  to  stat.  24  &  25  Vict. 

c.  121.. 1269. 
arises  from  connection  with  locality,  not  from  society,  277,  n.  («). 
country  of, 

the  law  there  shall  regulate  the  validity  of  Wills  proved  here,   275 
et  seq. 
and  also  the  construction,  843,  859.     See  also  281,  ibid.  n.  (o). 
so  as  to  title  to  letters  of  administration,  338. 
so  as  to  distribution  of  the  effects,  754,  755,  1256  ct  seq.,  1286 

rt  seq. 
so  as  to  exoneration  of  real  estate,  1316,  n.  (y). 
but  not  as  to  descent  of  real  estate,  1257,  n.  {g). 
but  administration  of  the  estate  must  be  where  possession  taken, 

1256  et  seq.     See  1285  et  seq. 
decision  of  Court  of  domicil  binding  on  Court  of  this  country, 

1258—1261. 
status  of  child  depends  on  status  of  putative  father,  1265,  n.  {h). 

See  859,  1257,  n.ig). 
how  the  law  of  the  foreign  country  is  to  be  certified,  338,  n.  {q). 
how  far  a  Britit-h  subject  can  select  a  foreign  domicil  in  derogation  of 

his  British,  1268. 
of  deceased,  its  effect  on  the  liability  of  his  estate  to  legacy  duty,  1846 

ct  seq. 
rules  for  ascertaining  the  domicil,  1261  et  seq. 

change  of,  by  evidence  of  intention,  husband  and  wife,  1263,  n.  {d). 
distinction  between  domicils  of  choice  and  of  origin,  1265,  n.  (/;). 
Anglo-Indian,  what  it  is,  1260  ibid.,  n.  [k),  1268. 
Anglo-Egyptian,  no  such  thing,  1266,  n.  (/r).     See  277,  n.  («). 

nor  Anglo-Chinese,  1260,  n.  [k). 
law  of  the  country  of  domicil  will  not  prevail  against  a  Will,  made  under 

a  power,  of  pioi)(rtv  situate  in  this  country,  283  et  seq. 
law  of,  as  ufi'ecting  Wills  changed  by  stat.  24  &  25  Vict.  c.  114.  .281. 
regulates  validity  of  Will  as  regards  moveables,  275  et  seq. 
meaning  of  tcnn  "  law  of  country  of  domicil,"  276,  1387,  n.  [c). 
Wills   made   by  British   subjects  abroad  to  be  admitted  if   made 
according  to  law  of  the  phu^e,  or  where  testator  was  domiciled  or 
had  doinicil  of  origin,  281,  282. 
!il.-o  Wills  inade  by  TJiitish  subjects  in  this  kingdom,  if  made  accord- 
ing to  local  law,  282. 
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BOMIClJj— continued. 

law  of,  as  affecting  Wills  changed  by  stat.  24  &  25  Vict.  c.  lU— continued. 
change  of,  not  to  invalidate  Will,  282. 
law  as  to  such  Wills  before  Aug.  6,  1861 .  .278. 
when  WiU  of  British  subject  domiciled  abroad  may  be  invalid  since 
Aug.  6,  18(51.. 276,  n.  [p). 
Will  made  conformably   to    terms   of  power,    though  not  to    law   of 
domicil,  283. 
conformably  to  law  of  domicil,  though  not  to  law   of  England, 

under  f)ower  to  appoint  "  by  Will  duly  executed,"  284. 
valid  under  Lord  Kingsdown's  Act,  not  necessarily  good  exercise  of 

power,  284. 
in  exercise  of  power  must  conform  to  terms  of  power,  where  sects.  9 
and  10  of  Wills  Act  do  not  apply,  284,  285. 
law  of  the   matrimonial  domicil  as  affecting  the  marriage   contract, 

1267,  n.  (w). 
change  of,  in  case  of  infant,  1267,  1268. 
Court  of,  practice  of  Court  here  to  follow  grant  of,  278. 

not  necessarily /o>7<»)  concursus  to  which  legatees  required  to  resort, 

281. 
grant  not  necessarily  a  grant  of  probate,  but  may  be  administra- 
tion with  the  Will  annexed,  278. 
Court  exercises  a  discretion  in  following  the  foreign  grant,  279. 
gi-ant  should  be  made  under  20  &  21  Vict.  c.  77,  s.  73 . .  279. 
foreign  Court  wiU  grant  ancillary  probate  where  necessary  to  recover 
estate,  273,  ibid.  n.  {z). 

DONATIO  MORTIS  CAUSA, 
definition  of,  590,  591,  n.  (J), 
requisites  of,  591  et  seq. 

evidence  upon  which  established,  591,  n.  {cc),  n.  (/),  600,  601. 
a  trust  may  be  annexed  to  it,  594. 
delivery  of,  593. 

what  is  sufficient,  when  the  subject  is  incapable  of  actual  transfer, 
594. 
what  may  be  the  subject  of,  595 — 598. 

bank  notes,  595. 

bonds,  595. 

negotiable  instruments  passing  by  delivery,  595,  ibid.  n.  (c). 

payable   to  order  though  unendorsed,   595, 
n.  (.). 

mortgage  deeds,  596. 

policy  of  insurance,  597. 

banker's  deposit  note,  597,  ibid.  n.  (o). 

Post  Office  Savings  Bank  deposit  book,  597. 

not  certificate  of  investment,  597. 

not  receipts  for  stock,  598. 

not  notes  drawn  by  the  deceased  in  hia  last  illness,  598. 

not  cheques  ou  bankers  unless  semble  parted  with  for  valuable  con- 
sidei-ation  or  paid  before  testator's  death,  598,  ibid.  n.  {ij). 
how  it  differs  from  a  legacy,  599. 
evidence  of,  591,  n.  (cc),  n.  (/"),  600,  601. 
subject  to  legacy  duty,  600,  1771,  1797. 
subject  to  estate  duty  and  formerly  to  probate  duty,  600,  n.  (y),  1797,n.(J). 

to  debts,  600. 
how  it  differs  from  a  gift  inter  vivos,  600. 
may  be  satisfied  by  a  legacy,  600. 
cannot  be  revoked  bj^  subsequent  Will,  600. 
not  abolished  by  Wills  Act,  601. 

DOUBLE  PORTIONS.     See  Ademption— Satisfaction. 
presumption  against,  how  repelled,  1073,  1074. 
by  parol  evidence,  1074. 

DOUBLE  PROBATE.     See  Probate,  manner  of  obtaining. 

what  it  is,  295. 


1932  INDEX. 

DOVES, 

■wheu  they  pass  to  executor,  532. 

DOWER,   1185.     See  jrkhw. 

tenant  in,  when  she  or  her  executors  are  entitled  to  emblements,  513. 

DRAFT.     See  Construction — Evidence. 

of  a  "Will,  Tvhen  it  may  be  used  in  evidence,  108,  258,  259. 

DRUNKENNESS, 

when  a  ground  of  incapacity  to  make  a  Will,  28. 
or  to  revoke  one,  109,  n.  [<(). 

DUCHY  OF  CORNWALL, 

grant  of  administration  to  intestate  dying  in,  granted  to  Duke  of  Corn- 
waU,  344. 

DUCHY  OF  LANCASTER, 

Sovereign  entitled  in  right  of,  to  goods  of  intestate  dying  therein  without 

next  of  kin,  341,  n.  (/). 
administration  in  such  case  granted  to  solicitor  for  affairs  of,  343. 
administration  bond  not  given  by  solicitor  to,  but  liable  as  if  it  were, 

422,  n.  (/>). 
Intestates  Estates  Act,  1884,  applies  to,  344. 

DUMB, 

capacity  of,  to  make  a  Will,  12,  13. 

DUNG, 

in  a  heap,  is  a  chattel,  554. 

DUPLICATE  WILLS, 

revocation  of,  115. 

presumption  that  the  destruction  or  mutilation  of  one,  revokes  the  other, 
115. 
when  both  instruments  are  in  the  possession  of  the  testator,  and 
only  one  is  in  part  cancelled,  115. 
if  the  testator  has  the  custody  of  one  of  two  duplicates,  and  it  be  found 
cancelled,  or  cannot  be  found,  the  presumption  is,  that  he  cancelled  it 
ani»io  rcvocandi,  116,  117. 
must  be  brought  into  Probate  Court  if  required,  229,  230. 

DUTY.     See  Estate  Duty — Legacy  Duty — Probate  Duty — Succession  Duty. 


EAR-MARKING  MONEY, 

in  hands  of  executor,  1619,  1631,  ibid.  n.  [a). 

EAST  INDIES.     See  India. 

ECCLESIASTICAL  COURT.     See  Court  of  Frobate— Probate— Remedies. 
jurisdiction  of,  as  regards  Wills  and  intestacies,  1694. 

EFFECTS, 

collection  of,  by  executor,  749. 
what  passes  by  a  bequest  of,  927. 

"  liouselujld  effects,"  935. 
where  described  as  in  a  particular  place,  928  ct  seq. 

EJECTMENT, 
by  executor, 

lies  whether  ouster  was  Ixjfore  or  after  testator's  death,  608,  661. 

doiiiiHO  laid  two  years  before  probate,  good,  4()7. 

twfj  out  of  three  executors  may  recover  in,  on  joint  claim,  1516. 
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EJECTMENT— fo«i;»«<«f?. 
by  administrator, 

when  demise  to  be  laid,  470,  n.  (7). 
against  executor, 

for  a  recovery  of  a  leasehold  for  years  by  a  devisee  after  assent, 
1567. 
verdict  in,  not  admissible  as  evidence  in  a  testamentary  cause,  262. 
service  on  one  of  two  co-executors  in  possession  a  sufficient  service  in  an 
action  of,  1570. 

ELDEST  SON, 

when  younger  child  is  considered,  849  et  seq. 
when  eldest  child  considered  younger,  852. 
time  of  ascertaining,  849,  n.  (c). 

ELECTION, 

to  take  converted  property  in  its  actual  state,  496,  n.  {b).  See  Conversion. 
widow  barred  of  paraphernalia  by  election  to  take  as  legatee,  589. 
power  of,  by  executor, 

where  testator  was  entitled  to  take  choice  of  several  chattels,  71o. 
power  of,  by  leg-atee,  from  a  certain  number  of  stock,  1179. 
doctrine  of,  as  to  legacies,  1180  et  seq. 
to  what  cases  applicable,  1183. 

only  applicable  as  between  a  gift  under  a  Will  and  a  claim  df/tors 
the  Will,  1183,  1187,  n.  (d). 
no  election  where  testator  makes  void  appointment,  1181. 

nor  where  interest  of  married  woman  subject  to  restraint, 

1182. 
nor  where  beneficiary  has  no  property  to  give  up,  1183, 
1187,  n.  (d). 
child  predeceasing  testator,  1183. 
heir-at-law,  1184. 
widow  entitled  to  dower,  1185. 

stat.  3  &  4  Wm.  IV".  c.  105,  in  effect  abolishes  election  as 
affects  dower,  1185. 
where  there  are  two  bequests  to  the  same  person,  the  one  onerous 

and  the  other  beneficial,  1186. 
what  constitutes  an  election,  1186. 
effect  of  an  election,  1187. 

the  Com-t  will  elect  for  infants,  if  for  their  benefit,  1187. 
of  executor  to  take  as  legatee,  1109  et  seq. 

ELEGIT, 

estate  by,  goes  to  executor,  513.     See  610,  n.  (//). 

land  delivered  in  execution  under,  is  charged  within  meaning  of  Locke 
King's  Acts,  132S,  n.  (.r). 

EMBLEMENTS.     See  FixtHycs,  Ayncultural  Holdings  Act. 
definition  of,  536. 
what  produce  are,  537  et  seq. 

such  only  as  repays  the  labour  within  the  year,  538. 
when  executor  entitled  to,  539  et  seq. 
as  against  the  heir,  539. 
as  against  a  devisee,  539,  540. 
right  of  executor  of  tenant  for  life,  541. 

by  stat.  14  &  15  Vict.  c.  25,  s.  1,  where  landlord  tenant  for  life 
tenant  at  rack  rent  shall  continue  to  hold  for  year  instead  of 
having  emblements,  541,  n.  (r). 
right  of  executors  of  clergy,  542. 

parson  resigning  his  living  not  entitled  to,  542,  u.  (//). 
right  of  executor  of  dowress,  543. 
executor  of  her  husband,  643. 
right  of  executor  to  one  seised .//^re  Uj:orix,  543. 

when  husband  and  wife  are  joint  tenants,  544. 
right  of  executor  of  jointress,  544. 
effect  of  Married  Women's  Property  Act,  543,  n.  {e) 
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EMBL'EMI^'NTS— continued. 

what  produce  are — continued 

when  executor  entitled  to— continued. 

right  of  executor  of  tenant  by  curtesy,  544. 
right  of  executor  of  tenant  at  will,  544. 
entry,  egress,  and  regress  to  take,  644. 

do  not  give  a  title  to  exclusive  occupation,  544. 

whether  executors  of  lessee  shall  pay  rent  till  the  com  is 
ripe,  544. 

EMPLOYERS'  LIABILITY  ACT,  615.     See  Action. 

ENTITLED, 

word  construed  "  entitled  in  possession,"  841,  1003,  n.  (d). 

ENTRIES, 

admissibility  in  evidence  of,   made  by  deceased  executor   against  his 
interest,  1608,  n.  (z). 

ENTRY, 

when  necessary  to  complete  executor's  title,  473. 

before,  executor  not  liable  as  assignee  of  testator's  term,  1388,  1389, 

n.  (w). 
but  liable  for  rent  so  far  as  he  has  assets,  1390 — 1393.    See  Executor, 

liabilifi/. 

EQUITABLE  ASSETS,  1298  ei  seq.     See  Assets. 

EQUITABLE  CONVERSION,  495  et  seq.     See  Conversion — Estate,  quantity 
in  possession. 
doctrine  of,   recognised   by  Probate  Division,  though  not  by  Probate 
Court,  271,  n.  (c). 

EQUITABLE  EXECUTION,  1369,  n.  (/,•),  1534,  n.  {q).     See  Execution. 
EQUITABLE  WASTE,  535.     See  Waste. 

EQUITY, 

cannot  set  aside  a  Will  for  fraud,  30,  31,  431  ct  seq. 

Courts  of,  are  Courts  of  Construction  of  WiUs,  214,  215.    See  437  et  seq., 

Construction. 
in  what  cases  it  Avill  interfere  with  respect  to  probate,  &c.,  434  ct  seq. 
equitable  conversion,  495  et  seq.     See  Conversion. 
decree  in.     See  Decree. 
'     remedies   for  and   against   executors   in.      See   Administration  Action, 

Remedies. 
under  Judicature  Act,  I'ules  of,  to  prevail  when  there  is  any  conflict 

between  those  of  law  and  equity,  478,  705,  n.  {d). 
wife's  equity  to  a  settlement,  1155  et  seq. 

See  Faymcnt  of  Leyacies. 
equity  of  redemption  whether  legal  or  equitable  assets,  1300,  1301. 

EQUIVOCATION,  905  et  seq     See  Amhifjuitij,  Legatee. 

ERASURE.     See  A/terations,  Eridenee. 
in  Will,  presumption  as  to,  100,  263. 
partial  revocation  of  Will  by,  106  ct  seq. 

ERROR  IN  WILL, 

powtT  of  Court  to  correct,  in  case  of  fraud  or  mistake,  without  know- 
ledge of  testator,  259  et  seq. 
wordsinay  bo  struck  out,  but  not  inserted,  by  the  Court,  261. 

ESCAPE,     fice  Sherif. 
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ESCHEAT, 

lands  coining  to  lord  by,  are  assets,  1344,  n.  (i). 

ESCROW, 

liability  of  executor  of  testator  delivering  deed  as,  1410. 

ESTATE, 

Of  an  executor  oe  adjiinisteatoe. 
At  what  time  it  vests,  467  et  scq. 
estate  of  executor,  467. 
estate  of  administrator,  468 — 472. 

when  letters   of  administration  relate  back  to  death   of 

intestate,  468. 
effect  of  Land  Transfer  Act,  1897.  .470. 
between  the  death  of  the  deceased  and  the  administration  grant 

personal  estate  to  vest  in  the  judge,  472. 
distinction  between  chattels  real  and  personal,  as  to  time  of 
vesting  in  possession,  472,  473. 
Its  qualitt,  474  et  seq. 

not  forfeited  by  attainder  of  executor,  &c.,  474. 
not  applicable  to  executor's  debts  to  the  Crown,  474. 
where  executor  becomes  bankrupt,   goods  of   testator  do  not 
pass,  475. 
it  operates  as  a  forfeiture  of  a  lease  containing  clause  to 
that  effect,  though  the  lease  does  not  pass  to  the 
assignees,  476. 
receiver  to  whom  assignees  may  account,  476. 
executor  bankrupt  and  residuary  legatee,  476. 
it  cannot  be  taken  in  execution  for  debt  of  executor,  476,  477, 

ibid.  n.  (o). 
exceptions  from  this  rule,  477,  ihid.  n.  (o). 
doctrine  of  merger  respecting,  478,  479. 
abolished  by  Judicature  Act  when  no  merger  in  equity,  478. 
will  still  be  merger  where  executor  has  estate  in  his  own  right, 

479. 
how  the  effects  which  an  executor  takes  as  such  may  become 
his  own,  481—484,  1435,  u.  {I). 
different  rule  in  equity,  482,  n.  (*). 
qucere  as  to  effect  of  Judicature  Act  on  rule,  482,  n.  (*). 
executor  cannot  bequeath  it,  479. 
executor  may  alien  the  assets,  479,  700  et  seq. 
grant  of  omnia  bo/ia  sua  by  executor,  479. 
release  of  all  demands  by  executor,  480. 

feme   covert   executrix    since    December    31st,    1882,  cannot    be 
controlled  by  her  husband,  480.     See  160,  161,  1480  et  seq.  ; 
and  Husband  and  Wife. 
when    an    executor    will    gain   a   settlement   by   estate,    480, 

481. 
executor  not  to  be  protector  of  a  settlement  in  respect  of  estate 
as  such,  481. 

Quantity  of  estate  in  possession,  485  et  seq. 

of  an  executor  and  administrator  is  the  same,  485. 
the  whole  personal  estate  vests  in  the  executor  or  administrator, 
485. 
unless  estate  in  joint-tenancy,  486. 

except  in  case  of  partners  in  trade,  &:c.,  486. 
rights  of  executor  of  one  of  several  partners,  488. 
in  vrhat  cases  the  title  goes  to  the  executor,  where  the 

deceased  had  only  a  special  property,  488. 
option  to  purchase  held  not  to  pass  to  executor,  489. 
the  whole  real  estate,  except  copyholds  and  customary  freeholds 
since  Land  Transfer  Act,  1897,  vests  in  the  executor  or 
admiuistrator,  485. 
but  including  equitable  interests  in  copyholds,  485. 
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EST  ATE— continued. 

Of  an  executor  or  administrator — coidinucd. 
Quantity  of  estatk  in  possession — ruiitbiiird. 

as  to  real  estato  of  testators  dyitifj  before  commencement  of 
Land  Transfer  Act,  1897.  .489  ct  seq.     See  also  803  ;  and 
Power. 
in  what  cases  an  executor  takes  the  fee  in  trust  to  sell,  or 

merely  a  power,  490. 
rule  is  that  intention  of  testator  must  bo  gathered  from 

■whole  Will,  489. 
in  what  cases  the  executors  shall  have  a  power  to  sell  land 

by  implication,  490. 
no  power  where  estate  devised  specifically  subject  to  debts, 

491,  n.  {cj). 
administrator  with  Will  annexed  has  no  power  to  sell  under 
Will  or  under  22  &  23  Vict.  c.  35.  .491,  n.  (A),  492,  n.  {h). 
executor  devisee  of  subject  to  debts  can  make  good  title 
to  purchaser  who  does  not  know  that  debts  are  paid, 
493. 
provisions  of  Land  Transfer  Act,  1897,  conferring  on  personal 
representatives  same  powers  of  disposition  over  real  estate  as 
over  chattels  real,  492,  493. 
presvimption   that   debts   are  paid  after   twenty  years,  where 
executor   selling  real   estate  charged  with    debts,    493 
ct  srq.,  1656,  n.  (/). 
no  such  presumption  in  case  of  leaseholds,  493,  494,  1656, 

n.  (/). 
semble,  real  estate  stands  on  same  footing  as  chattels  real, 
since  Land  Transfer  Act,  until  assent,  1897.  .494. 
what  is  sufScient  indication  of  intention  to  charge  real  estate 

with  debts,  494,  495. 
whether  a  mere  charge  of  debts  on  land  gives  an  implied  power 

iinder  stat.  22  &  23  Vict.  c.  35,  ss.  14,  16.  .492. 
the  proceeds  of  real  estate  are  equitable  assets,  495,  1301. 
the  doctrine  of   equitable  conversion,   495  et    seq.      See    Con- 
version. 
land  considered  as  money  and  money  as  land,  495,  496. 
land  c(mtracted  to  be  sold,  497. 

compulsory  sales  under  Act  of  Parliament,  498,  n.  [1),  566. 
money  covenanted  to  be  laid  out  in  land,  499. 
conversion  "out  and  out,"  499. 

for  particular  purf)0ses  which  fail,  500,  501. 

mixed  fund  from  produce  of  real  and  personal  estate, 

501. 
whether  property  resulting  to  heir  to  be  considered 

land  or  money,  502. 
money  laid  out  in  land  wiU  result  to  next  of  kin  as 
realty,  503. 
real  estate  purchased  with  partnership  capital,  503. 
property  altered  in  nature  by  trustees  of  infant,  504. 
by  committee  of  lunatic,  504. 
by  compulsory  sale  of  lunatic's  lands,  506. 
property  of  mortgagee  in  possession  altered  by  sect.  7  of 
Real  Property  Limitation  Act,  1874.  .506,  507. 
chattels  real,  509  ct  seq. 

next  presentation  to  a  church,  509 — 511. 

archbishop's  options,  511. 
estates  for  years,  512. 

for  so  many  years,  if  A.  B.   shall  so  long  live,  512, 

513. 
lessee  for  years  granting  an  estate  for  life,  513. 
to  A.  for  life,  and  if  he  die  within  a  certain  term,  to 

his  executor  for  that  term,  513. 
estates  by  statute  staple,  &c.,  513. 
lease  for  years  to  one  and  his  heirs,  513. 

to  a  sole  corjioration  and  his  successors,  514. 
devised  in  tail,  514. 
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'ESTAT'E—coHtbatrd.  ' 

Op  an  executor  oe  administrator — continued. 
Quantity  of  estate  in  vossessio^— continued, 
clidttclf!  )7v//— continuod. 

estates  for  years — confinued. 

to  A.  for  life,  and  afterwards  to  his  heirs  general  or 

special,  514. 
tenancy  from  year  to  year,  515. 
leases  of  incorporeal  hereditaments,  515. 
in  joint-tenancy,  do  not  pass,  51(5. 
vest  in  executor  though  specifically  demised,  516. 
the   executor  cannot    waive    a  lease    though    worth 

nothing,  516  ;  but  see  1393. 
equitable  interest  in  term,  516. 
estate  ^jHr  autrr  vie,  517. 

effectof  1  Vict.  c.  26..617. 
mortgages,  518. 

part  of  the  personal  estate,  518. 
when  heir  entitled,  518. 

when  a  mortgage  merges,  519.     See  1842,  n.  («). 
executor  of  mortgagor,  in  case  of  mortgage  with  power 
of  sale,  520. 
land  devised  to  executors  for  payment  of  debts,  estate  of 
executors  at  common  law,  and  under  s.  30  of  Wills  Act, 
520,  521. 
with    relation    to    husband   and    wife,    521    et   seq.      See 

Husband  and  Wife, 
by  condition,  529. 
by  remainder,  529. 
contingent  and  executory  interest,  529,  530. 

lease  for  life,  remainder  to  the  executors  of  lessee,  530. 
administrator  cannot  take  as  assignee  by  purchase  in 
a  limitation  of  a  remainder  to  a  man's  executors 
and  assigns  as  purchasers,  530. 
chattels  jJersonal,  531  et  seq. 

chattels  animate,  531 — 533. 
doniitcc  naturce,  531. 
ferce  naturce,  531,  532. 
per  industriain,  532. 
propter  impotcntiam,  532. 
what  animals  are  incident  to  the  inheritance,  533. 

if  the  deceased  was  a  termor  for  years,  they  go  to 
the  executor,  533. 
chattels  vegetable,  534  et  seq. 

trees  and  fruits  not  severed,  534. 

certain  cases  where  growing  trees  go  to  executor,  534. 
when  trees,  &c.,  that  are  severed,  go  to  the  executor,  535. 
emblements,    536    et    seq.     See    Emblements,    Agricultural 
Holdings  Act. 
what  produce  are  emblements,  537 — 539. 

second  year's  crop,  538. 
when  executor  entitled  to,  539  et  seq. 
as  against  heir,  539. 
as  against  devisee,  539  et  seq. 
right  of  executor  of  tenant  for  life,  541,  542. 
right  of  executors  of  clergy,  542. 
right  of  executor  of  dowress,  543. 
executor  of  her  husband,  543. 
right  of  executor  of  one  f^eised  Jure  uxoris,  543. 

when  husband  and  wife  are  joint  tenants,  544. 
right  of  executor  of  jointress,  544. 
right  of  executor  of  tenant  by  curtesy,  544. 
right  of  executor  of  tenant  at  will,  544. 
entry,  egress,  and  regress  to  take,  544. 
heir-looms,  545  et  seq.     See  Heir-looms. 
what  they  are  strictly,  545. 
chattels  in  the  nature  of,  547- 
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'ESTATE—contimied. 

Or  AN  EXECUTOR  OE  ADMINISTRATOR — COntitlUCd. 

Quantity  or  estate  in  possession — conlinued. 
heir-looms — continued. 

charters    and  deeds  belonging  to  inheritance  go  to  heir, 

subject  to  Land  Transfer  Act,  1897.  .i'A%. 
chattels  devised  or  settled  as,  549. 

chattels  which  go  to  the  successor  of  a  corporation  sole  in 
the  manner  of,  551. 
fixtures,  551  ct  scq.     See  Fixtures. 
•what  are,  552  ct  scq. 
executor's  right  to  sever,  554  et  seq. 
separate  propcrtii  of  ivife,  571  et  seq.     See  Hushainl  and  Wife, 
clonatxones  mortis  causa,  590  et  scq.     See  Donatio  Mortis  Caiisd. 

Quantity  of  estate  in  action,  602  et  seq. 
choses  in  action,  604.     See  Action. 

which  the  deceased  might  have  put  in  suit,  622  et  seq. 

as  respects  husband  and  wife,  640  ct  seq.     ^ee  Husband 
and  Wife. 
which  accrued  after  death  of  testator,  659  et  scq. 
contingent  and  executory  interests,  670—672. 
the  executor  of  the  object  of  a  power  cannot  be  an  appointee, 

672. 
continuation  of  suits  by  executor,  &c.,  673  ct  seq.     See  Revivor, 

Certiorari. 
in  case  of  a  corporation  sole,  637. 
executor  of  bankiixpt,  639. 
annuities,  ()22.     See  also  602,  n.  (b). 

arrears  of,  apportionable,  634  ct  seq. 
canal  shares,  &c.,  624. 
shares  under  Companies  Acts,  624. 
stock  in  public  funds,  625.,  626. 

dividends  apportionable,  634  et  seq. 
interest,  633. 

may  be  apportioned,  633  ct  scq. 
servant,  626. 
apprentice,  626 — 628. 

parish  apprentice,  627. 
copyright,  628. 
patent,  628. 
caroome,  628. 
rent,  629  ct  seq.     See  Rent. 
copyhold  fines,  636. 
money  collected  on  briefs,  636. 
damages  to  estate  of  deceased  tenant  for  life,  637. 
wrecked  goods  clauned  by  executors  within  a  year  and  a  day, 
639. 
of  several  executors,  ^-c,  084 — 686. 
each  has  the  whole,  684. 

release  by  one  of  part  of  debt  releases  all,  684. 
if  one  contracts  the  others  cannot  join  in  suing,  685,  n.  (/). 
they  cannot  sue  on  a  promise  made  by  deceased  jointly  with  one 

of  them,  085,  686. 
survivorship  among,  720,  723  et  scq.,  1024,  n.  {g). 
of  executor  of  executor,  687. 

with  respect  to  choses  in  action,  687. 
of  administrator  dc  bonis  no?!.,  687  ct  scq. 

privity  of  estate  between  him  and  original  executor,  688. 
property  converted  by  original  executor,  Szc,  689. 
his  title  to  choses  in  action,  690. 

enforcement  of  judgments  obtained  by  original  executor  by, 
091. 
of  feme  covert  executrix,  691.     See  Jfusband  and  Wife 
is  the  same  as  that  oi  feme  sole,  692. 
estate  vested  in  her  after  a  protection  order,  692,  093. 


INDEX.  1939 

ESTATE  DUTY.     Sec  Probate  Duty,  Legacy  Duty,  Succession  Duty. 

general  principle  of  Finance  Act,  1894  (57  &  68  Vict.  c.  30),  1G99,  1735. 
grant  of,  by  sect.  1  of  Finance  Act,  1894. .  1698. 
scope  and  effect  of  sects.  1  and  2  of  Finance  Act,  1894 . .  1699  ct  seq. 
property  passing  on  death,  what  included  in,  1698,  1702  et  seq. 
property  of  which  deceased  competent  to  dispose,  1702. 

effect  of  sect.  33  of  Wills  Act,  1837. .  1702. 
interest  ceasing  on  death  of  deceased,  1703. 
enlargement  of  settlor's  interest,  1704. 
property  included  in  account  under  Customs  Acts,  1881  &  1889 . .  1705 
et  seq. 
gifts  and  conveyances  iitter  vivos,  1706. 

duty  payable  under  Finance  Act,  1900,  on  property  passing  ou 
death  despite  previous  surrender,  1709. 
annuities  or  other  interests  purchased  or  provided  by  deceased,  1710 
et  seq. 
policies  of  assurance,  1710. 
"  in  concert  or  by  arrangement,"  1711. 
mode  of  payment  of  duty  in  respect  of,  1712. 
property  situate  oiit  of  the  United  Kingdom,  296,  1712. 

liability  of  personal  property  to  duty  depends  on  domicil,  1713. 
partnership  shares   in,   and  mortgage   of  real  estate  abroad, 
1713,  n.  (A). 
exceptions  in  case  of  transactions  for  money  consideration,  1713  et  seq. 

"  money  or  money's  worth,"  1714,  1810,  n.  (y). 
aggregation  of  property  into  one  estate  for  piirposes  of  duty,  1715  et  seq. 
not  more  than  once  on  same  death,  1726. 
exclusion  of  property  from,  in  certain  cases,  1715,  1749. 
Settlement  Estate  duty,  1716  et  seq. 
rate  of,  1750. 

exemptions  from,  1717,  n.  (</),  1753. 
exception  from,  where  only  life  interest  that  of  wife  or  husband, 

1716. 
only  jDayable  once  during  continuance  of  settlement,  1716. 
definition  of  "  settlement,"  1718,  1756. 
payable  in  respect  of  proj^erty  contingently  settled,  1719. 

repaj^ment  of,  where  contingency  fails,  1719. 
subsequent  limitations,  when  they  continue  to  subsist,  1720,  1721. 
incidence  of,   where  legacies  or  personal  property  settled  by  "Will, 
1740. 
collection  and  recovery  of,  1721  ct  seq.,  1726  et  seq. 

not  merely  a  stamp  duty,  1721,  n.  (e). 
value  of  property  liable  to,  how  determined,  1723  et  seq. 
allowances  in  determining,  1724. 
"agricultural  property,"  definition  of ,  1756. 
"interest  in  expectancy,"  definition  of,  1756. 

payment  of  duty,  where  estate  includes,  1725. 
exemption   from,    in   case  of   property  of    soldiers   and   sailors,    1720, 

ibid.  n.  {t). 
accountability  of  trustees,  guardians,  &c.,  for,  1727,  1734. 
liability  of  persons  accountable  to  deliver  particulars,  1729. 
payment  of  further  duty,  where  insufficient  paid,  1729. 
postponement  and  remission  of  payment  of,  by  commissioners,  1730. 
return  of  excess  in  case  of  overpayment,  1731. 

exemption  of  bmiaficle  purchasers  for  value  without  notice,  1732,  1744. 
charge  of,  on  property  not  passing  to  executor  as  such,  1732,  1739. 
power  to  raise  by  sale  or  mortgage,  1733. 
leaseholds  pass  to  executor  as  such,  1739. 
real  estate  does  not  pass  to  executor  as  such,  1734. 
whether  appointed  fluids  pass  to  executor  as  such,  1739  et  seq. 
charge  in  favour  of  person  with  limited  interest  who  pays  the  dutv, 

1733. 
interest  on,  when  payable  and  at  what  rate,  1735. 

incidence  of,   as  between  residue  and  particular  parts  of  estate,  1735 
et  seq. 
in  case  of  jointures,  \1^^  et  seq. 
how  duty  ascertained,  1 738  et  seq. 
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appeals  fi-om  Commissioners  as  to,  1710. 

rules  of  Supreme  Court  as  to,  1742,  n.  (.'). 
release  of  persons  paying,  1743. 
commutation  of,  on  interest  in  expectancy,  1744. 
power  to  accept  composition  for,  1744. 

apportionment  and  recovery  of,  in  case  of  property  not  passing  to  executor 
as  such,  1745  ct  seq. 
application    to    Court    as   to   proportion   of    duty   payable,    1745, 
ibid.  n.  [c). 
exemptions  from,  174G  ct  neq. 
provisions  as  to,  in  case  of  small  estates,  1748. 
scale  of  rates  of,  1750. 

grant  out  of  proceeds  of,  for  local  taxation,  17-51. 
exception  as  to  property  in  British  possessions,  1752. 
exemption  in  case  of  property  settled  by  Will  or  disposition  made  before 
the  Act  in  certain  cases,  1753. 
what  constitutes  sixch  a  disposition,  1754. 
not  payable  till  death  of  survivor  of  husband  and  wife  in  certain  cases, 

1754. 1755. 
definitions  in  Finance  Act,  1894.  .1755 — 1757. 
application  of  Finance  Act,  1894,  to  Scotland,  1757  ct  scq. 
date  of  commencement  of  Part  I.  of  Finance  Act,  1894. .  17G1. 
first  schedule  to  Finance  Act,  1894. .  1761. 

ESTATE  FOR  LIFE.     See  Tenant  for  Life 

gift  to  A.  for  life,  remainder  over,  does  not  lapse  by  death  of  A.  in 
testator's  lifetime,  967,  \hid.  n.  (<7),  987  ct  scq. 

gift  to  A.  for  life  and  after  his  death  to  his  issue,  issue  take  as  pur- 
chasers, 872,  ibid.  n.  [t). 

ESTATE  FUR  A  TITER  TIE, 

goes  to  executor  if  undisposed  of,  517. 

effect  of  Stat.  1  Vict.  c.  26,  ss.  3,  6.  .517,  1294,  1295. 

effect  of  Land  Transfer  Act,  1897 . .  1294. 

of  persons  dying  before  "Wills  Act,  1293. 

ESTATE  TAIL.     See  Succession  Duty. 

in  personalty,  vests  absolutely  in  the  legatee,  866,   ibid.    n.  (w).     See 

514,  967,  n.  {g). 
heir-looms,  settled  or  devised  as,  549. 

ESTOPPEL, 

party  to  suit  in  Probate  Division  estopped  from  denying  fraud  found  by 

jury  in  Chancery  Division,  435,  n.  {y). 
none  of  administrator  who  has  sued  under  Lord  Campbell's  Act,   in 
another  action  in  respect  of  the  same  matter,  614,  615. 

ESTRAY, 

upon  manor  of  wife,  when  it  goes  to  husband's  executor,  644.  See  641, 
and  Husband  and  Wife. 

"ETCETERA," 

■what  the  word  will  pass  in  a  Will,  931,  ibid.  n.  [1). 

EVIDENCE.     Sec  also  JFitness — Trobatc,  manner  of  obtaining. 
in  testamentary  causes,  251  ct  scq.     See  I'robafe. 

rules  of  evidence  in  Common  Law  Courts  to  be  observed  in  Court  of 

Probate,  251. 
statutory  abrogation  of  rules  as  to  evidence  of  interested  persons, 

251. 
competency  of  witnesses  and  parties,  251. 

of  executor,  251. 
examination  of  attesting  witnesses,  253.     Sec  79,  80. 
witnesses  may  bo  summoned  and  examined  rivd  voce,  25L 
how  evidence  is  to  bo  taken  in  contentious  matters,  251. 
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in  testamentary  causes — continued. 

Court  may  issue  commissions  or  give  orders  for  examination  of 

■witnesses,  252. 
rules  of  Probate  Court  in  force  in  High  Court,  252. 
powers  of  ju<ige  of  Probate  Court  vested  in  president  of  Probate 

Division,  252,  253. 
execution  of  Will  may  now   be  proved  by  calling  one  attesting 

witness,  253. 
mode  of  proving  handwriting,  254. 
rule  that  on  proof  of  signing  Will  by  testator,  instructions  and 

knowledge  of  contents  presumed,  254. 
parol  evidence  to  prove  lost  Will,  118,  293 — 295. 
onus  as  to  showing  cancellation,  118. 
to  explain  intention,  256.     See  1039,  n.  [q). 
to  explain  ambiguity  on  the  factii/ii,  257  ct  scq. 
declarations  by  testator  before  and  after  execution  of  Will,  how  far 

admissible  in,  263  et  seq.,  1608,  u.  (z). 
of  contents  of  lost  Will,  admissible,  263. 

but  not  of  Will  destroyed  aninio  revocandi,  and  attempted  to  be 
revived  by  subsequent  codicil  by  reference,  264. 
the  execution  or  faction  of  a  Will  cannot  be  proved  by  hearsay, 

264. 
to  show  whether  a  codicil  is  cumulative  or  substituted,  126,  1035 

etseq.,  1039,  n.  [q). 
of  intention  to  revoke,  102,  n.  (A),  105,  116,  126. 
of  animus  testandi,  82,  n.  [c),  83,  126. 
of  lunacy,  14  et  seq.     See  Lunatic. 
as  to  alterations  in  a  Will,  99.     See  Alterations. 
in  case  of  mutilated  WiU,  100,  116.     See  Will,  revocation  of. 
to  ascertain  who  the  executor  is,  174,  n.  [a). 
onus  prohandi,  where  draftsman  of  Will  is  a  beneficiary,  87,  255. 

See  Beneficiary . 
as  to  domicil  of  deceased,  1263,  n.  [d). 
verdict  in  ejectment  not  admitted,  262. 
effect  of  probate  in,  431  et  seq. 

of  mixed  Will  of  land  and  goods,  how  made  e^idence  to  prove  the 

devise  of  the  land,   232,    301,    302,    442   et   seq.      See  Probate, 

effect  of. 
cases  where  probate  is  not  evidence,  439  et  seq. 
mode  of  getting  a  Will  of  land  out  of  the  registry,  in  order  to  produce 

it  in  evidence,  231,  n.  (o),  302. 
admissibility  of,  in  construing  a  Will.     See  906,  n.  («). 
general  doctrine,  1038. 
to  rectify  mistake  of  description,  905 — 907,   950 — 954.     See  153, 

n.  («)• 
to  ascertain  the  thing  bequeathed,  153,  n.  [n),  953,  ibid.  n.  {q).    See 

906,  n.  (m). 
to  ascertain  who  the  legatee  is,  905 — 907,  958,  n.  [a). 
to  ascertain  whether  payment  may  be  made  to  trustee  for  infant, 

1139. 
as  to  whether  a  bequest  of  stock  is  specific,  920. 
as  to  cumulative  legacies,  1035  et  seq. 
as  to  the  satisfaction  of  a  debt  or  portion  by  legacy,  1045  et  seq., 

1246,  n.  {a). 
as  to  release  of  debt  by  appointment  of  executor,  1058,  n.  {>/). 
by  production  of  letter  of  instructions  as  to  release  of  debt,  1058, 

as  to  the  ademption  of  a  legacy  given  as  portion,   1074,  1077, 
n.  (?<). 
by  testator  not  actually  a  parent,  1077,  n.  («). 
as  to  the  executor's  right  to  the  residue,  1223. 
as  to   whether  legacy  to  executor  is  in  his  character  as  such, 
1027. 
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that  p  faint  iff'  in  executor  or  administrator,  1631. 
where  necessary,  1529. 
what  is  sufficient,  1529  et  seq. 
probate,  1530. 
proof  of  lost  probate,  1530. 
proof  of  revocation  of  probate,  1531. 
letters  of  admiuistration,  1531. 
how  far  probite,  &c.  conclusive,  431  et  seq.,  1532. 
what  evidence  defendant  may  allege  to  -r^ut  effect  of  probate, 
1532. 
that  defendant  is  executor  or  administrator,  431  et  seq.,  1532. 

on  an  issue  of  ne  unques  executor,  the  onus  is  on  plaintiff,  1573. 
proof  of  acts  such  as  to   make  defendant  executor    de   son   tort, 

sufficient,  1573,  1574. 
case  of  two  executors  one  of  whom  does  not  administer  or  prove, 

1574. 
notice  to  produce  probate  or  letters,  1574. 

they  need  not  be  shown  in  defendant's  possession,  1574. 
proof  of  identity,  1574. 
for  plaintiff,  on  issue  joined  on  plene  administravit,  1588  et  seq.,  1627  et 
seq.     See  P/ene  Admmislraiit. 
for  the  executor,  that  the  assets  are  exhausted,  1592  et  seq. 
verdict  against  testator  is  evidence  against  executor,  1608. 
whether  admissions  made  by  an  executor,  &c.,  before  appointment  are 

receivable  against  hitn  as  executor,  1533. 
admissions  by  co-executor,  1533. 
inventory  only  prima  facie,  1590. 
probate  stamp  admissible,  of  assets,  1590. 
secondary,  of  contents  of  a  Will,  1608. 

admissibility  of  declarations  of  deceased  as  evidence  against  executor, 
1608,  n.  [z). 
entries  made  by  deceased  executor  against  his  interest,  1608,  n.  (2), 
as  to  uucoiroborated  claims  against  estate  of  deceased,  580,  n.  (0),  1409, 

1637,  1638. 
as  to  survivorship  of  two  persons  dying  by  a  common  death,  324,  373, 
C44,  955. 

EXCOMMUNICATION, 

does  not  produce  incapacity  to  make  a  Will,  52. 
nor  to  be  executor,  163,  n.  {g). 

EXECUTION.     See  Judffwcnf. 

the  goods  of   a  testator   cannot    be   taken  in   execution  for    debt   of 
executor,  476,  477. 
cases  where  this  rule  is  varied,  476,  n.  {o),  477. 
inference  of  gift  of  the  assets,  476,  n.  (0). 
how  executor  must  obtain,  677  et  seq.,  1368,  1534.     See  Eevivor. 
how,  must  be  obtained  where  administration  revoked,  464,  465.     See 

Revivor. 
how  obtained  by  administrator  de  bonis  non,  691. 
on  judgment  obtained  by  testator,  1534.     See  also  678,  1601. 
a  writ  of  execution  issued  in  testator's  lifetime  may  be  executed  after 

his  death,  1534,  n.  (q).     See  also  678. 
where  testator  co-defendant  on  joint  cause  of  action,  whether  he  dies 
before    or   after  judgment,    execution    cannot   be    had   against 
executor,  1369,  1370. 
seriis  agaiust  heir,  1370,  n.  (p),  n.  (r), 
where  he  dies  between  verdict  and  judgment,  1370. 
where  testator,  sole  defendant,  dies  before  judgment,  executor  must  be 
made  a  party  under  Old.  XVII.  r.   1,  if  cause  of  action  con- 
tii.ues,  1368.     See  673  tt  .seq. 
if  death  between  verdict  and  judgment,  whether  cause  of  action 
survives  or  not,  Ord.  XVII.  applies,  1368,  l:-!69.     See  673  et  seq. 
where  testator,  sole  defeiidarit,  dies  after  judgment,  execution  must  be 
oljtained  under  Ord.  XLII.  r.  -23,  1369.     See  1534. 
Ord.  XLII.  r.  23,  does  not  apply  to  equitable  execution,   1369, 
n.  (A). 
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when  it  may  be  had  of  the  ofoods  of  the  testator  in  the  hands  of  his 
executor  without  further  proneedings,  1601. 
provisions   of  Ord.  XLII.   r.   23,  as  to  leave  to  issue  execution, 

where  party  liable  has  died,  1603. 
when  revival  nect^ssary  under  old  law,  1602. 
procedure  under  Judicature  Act,  1603. 

execution  on  judgment  of  assets  infiduro,  1603.     See  1596  et  seq. 
several  executors  praying  different  writs  of,  1572,  n.  (;«). 
stay  of,  when  it  may  be  obtained,  1534. 

EXECUTION  OF  WILLS,  53    et  seq.       See    WiU,  form   and  manner  of 
mahing. 

EXECUTOR, 

appointment  of,  157,  165  et  seq. 

in  strictness  essential  to  a  testament,  5. 

if  appointed  by  word  of  mouth,  the  Will  is  nuncupative,  90,  n.  {d). 

regularly,  may  not  be  instituted,  but  only   substituted,  in  a   codicil, 

165,  n.  {a). 
acceptation  of  the  word,  157. 

distinction  between,  and  trustee,  1434,  1435,  ibid.  n.  {I). 
considered  in  equity  as  a  trustee,  1217,  1609. 
cannot  bargain  for  remuneration  on  accepting  office,  1498. 
nomination  of,  is  sufRcient  to  make  a  Will,  157. 
who  entitled  under  a  bequest  to,  889  et  seq. 
whether  he  takes  a  bequest  beneficially,  898  et  seq. 
bequest  to  "  A.  and  his  executors  "  gives  him  the  absolute  interest,  891, 

892. 
bequest  to,  qua  executor,  1027  et  seq. 
power  of  Court  to  remove,  162,  n.  {d),  1890. 
Who  is  capable  op  being,  158  et  seq. 
the  King,  158. 
corporations,  158,  159. 
a  partnership  firm,  159. 
aliens,  159. 
infants,  159. 

sole  executor  infant  cannot  act  till  twenty-one,  159. 

whether  if  infant  executrix  take  husband  at  full  age  he 
shall  have  the  execution,  160. 
feme  covert,  160.     See  Husband  and  Wife. 
persons  attainted  and  outlaws,  161. 

provisions  of  Trustee  Act,  1893,  as  to  convicts,  161. 
persons  of  bad  character,  101,  n.  (a). 

bankrupts  and  persons  in  mean  or  insolvent  circumstances,  161,  289. 
control  of,  by  appointing  receivers  or  requii-ing  security,  163,  289. 
villein,  161,  n.  iz). 
appointment   of    administrator    in   special   cases,   where   executor 

resident  out  of  United  Kiuu-dom,  163. 
persons  disqualified  under  civil  law,  163,  n.  {g). 

under  common  law  anciently,  162. 
non  compotes,  164. 
Appointment  of, 

can  only  be  by  testament,  165. 
by  what  words,  165  et  seq. 
bad  for  uncertainty,  174. 

executor  according  to  the  tenor,  165. 

by  words  pointing  at  the  ofifice  or  rights  of  an  executor, 

165—168. 
by  necessary  implication,  168. 
distinction  between  executor  and  overseer   or  coadjutor, 

109.     See  too  184,  n.  (/). 
may    be   admitted    to    probate    jointly   with   an   express 

executor,  170. 
practice  to  grant  administration    with  WiU  annexed  to 

universal  legatee,  167. 
general,  by  implication,  after  an  express  limited  appoint- 
ment, 171. 

6i2 
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Appointment  of — continued, 
appointee  of  legatees,  171. 
several  executors,  171. 

in  several  degrees,  171. 

with  power  to  survivor  to  appoint  a  fresh  one,  173. 
substituted  executors,  171,  172. 
appointment  of  executors  in  a  Will  revoked  by  codicil  naming  a 

"  sole  exec'utor,"  173. 
how  qualified  or  limited,  175  et  seq. 
limitations  in  point  of  time,  175. 

when  executor  shall  enter  on  office,  175. 
when  he  shall  cease,  176. 

appointment  of  administrator  before  and  after  period  of 
executorship,  176. 
limitations  in  point  of  place,  176. 
limitations  as  to  subject-matter,  177. 

separate  executors  may  all  be  sued  as  one,  178. 
conditional  appointment  of  executor,  178. 
in  what  cases  it  may  be  transmitted,  180  e<  seq. 

executor  of  executor  represents  first  testator,  180. 
only  when  first  executor  proves,  181. 
administrator  of  executor  does  not,  180. 
transmission  hj  feme  covert  executrix,  181. 
interest  of  several  executors  only  transmissible  to  executor  of 

survivor,  182. 
effect  of  renunciation  by  some  of  several  executors,  182,  195. 
effect  of  power  to  prove  being  reserved,  182,  195,  n.  [i). 
revocation  of  appointment  of,  being  also  trustees,  no  revocation  of 
their  trusteeship,  1435,  n.  [I). 

Absence  of,  403  et  seq.     See  Administration  durante  AbsentiA. 

E.ENTTNCIATION  BY,  197  et  seq.     See  Renunciation. 

Pkobate  of  Will  by.     See  Probate,  Court  of  Probate. 

he  cannot  rely  on  his  title  in  any  Court,  without  probate,  213. 

but  he  derives  his  title  from  the  Will  itself,  214. 
what  he  may  do  before  probate,  220  et  seq.     See  Probate. 
he  may  be  sued  before  probate,  if  he  has  administered,  226. 
citation  to  prove,  228. 

at  the  instance  of  any  party  interested,  228. 
where  the  Will  is  destroyed  or  concealed  by  executor,  229. 
penalty  where  executor  administers,  and  does  not  prove  within  six 

months,  233. 
probate  not  to  issue  until  after  seven  days  from  death  of  testator, 

234. 
when  applied  for  after  the  expiration  of  three  years  from  the  death 

of  the  testator,  234. 
probate  cannot  be  obtained  during  a  contest  respecting  the  validity 

of  codicil  to  a  Will,  297. 
after  obtaining  probate,  cannot  call  validity  of  Will  in  question, 

458. 
manner  of  obtaining  probate,  233  et  seq. 

Estate  of  kxecutoe,  467.     See  also  889  et  seq.     See  Estate,  Assets. 
time  at  which  it  vests,  iQl  et  seq, 
quality  of,  ^li  et  seq. 
quantity  of,  in  possession,  485  et  seq, 
his  rights  as  to  the  residue,  1217  et  seq.     See  Residue. 
of  the  effect  of  appointing  a  debtor  executor,  1054  et  seq. 

by  common  law,  lOVl. 

in  <quity,  Io'jO,  1057,  n.  {q). 

rule  in  equity  will  now  prevail,  10.')4. 
of  the  ofiect  of  appointinif  a  creditor  executor,  1058  et  seq. 

by  one  of  seveml  debtors,  1059. 

creditor  sole  executor,  1058. 

one  of  several  executors,  1059. 
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"EXECUTOn— continued. 
Power  of,  694  ct  seq. 

before  probate,  220  et  aeq.     See  Probate. 
to  bring  actions,  694. 
to  enter  the  house  of  heir,  695. 
to  take  deeds,  &c.  out  of  heir's  chest,  695. 
to  obtain  possession  of  deceased's  papers,  694,  u.  ib). 
to  lease,  707. 

cannot  call  in  question  validity  of  Will,  458. 
to  distrain,  695  et  seq.     See  Distress. 
Stat.  32  Hen.  VIII.  c.  37.  .696. 

executors  may  have  action  and  distrain  for  rent  due  in 
testator's  lifetime,  696. 
construction  of  the  statute,  696 — 698. 
stat.  3  &  4  Will.  IV.  c.  42.  .699. 
Land  Transfer  Act,  1897.. 699. 
to  alien  the  assets,  700  et  seq. 

he  has  an  absolute  power  over  the  personal  estate,  700. 

the  assets  cannot  be  followed  into  the  hands  of  the  alienee, 

700. 
real   estate    to   be  administered  like    chattels   real,   since 
Land  Transfer  Act,  1897. .  701. 
even  specific  legacies,  701,  ibid.  n.  {It). 
specifically  devised  real  estate,  701. 
to  mortgage  the  assets,  IQl  et  seq. 
to  mortgage  the  real  estate,  702. 
a  purchaser  from  him  is  not   bound  to  see  to  the  application 

of  the  purchase  money,  702,  ibid.  n.  («). 
exception  when  there  is  collusion  between   the  executor  and 
purchaser,  703. 
whether  a  sale  in  satisfaction  of  executor's  private  debt  is 

valid,  704,  ibid.  n.  (t). 
where  there  is  collusion,  legatees  as  well  as  creditors  may 
follow  the  assets,  706. 
he  cannot  purchase  the  assets  from  himself,  706,  1487.    See  1283. 
but  executor  of  a  deceased  partner  may  sell  his  share  to 
surviving  partners,  706. 
he  cannot  bequeath  the  assets,  479. 
to  sell  real  estate,  489  et  seq.     See  Estate,  quantity  in  possession. 
to  assign  leases  and  make  underleases,  707  et  seq. 

what  underleases  by  executors  are  good  in  equity,  708. 
when  restrained  by  condition  not  to  assign,  708  et  seq. 
underlease  exceptional  mode  of  dealing  with  assets  putting 
purchaser  on  inquiry,  707. 
cannot  give  a  future  option  of  purchase,  707. 
his    power  of  disposal   over  the  assets   not  controlled  by  merely 

commencing  an  administration  action,  710. 
to  endorse  a  bill  of  exchange,  711. 
to  prove  against  his  own  estate,  1632,  ibid.  n.  (o). 
he  cannot  exercise  a  power  of  sale  by  attorney,  712. 
of  executor  of  assurer  to  re-assure,  712. 

of  executor  of  assured  to  procure  indorsement  of  policy,  712. 
of  election  by  executor,  713. 
of  compounding  or  compromising  debts    and   claims,    713,    1437, 

ibid.  n.  [d),  1442,  n.  {h). 
of  submitting  claims,  &c.  to  arbitration,  713,  1437. 
difference  between  executor  and  administrator  in  this  respect  under 

the  old  law,  1437. 
power  to  transfer  stock  standing  in  name  of  lunatic  executor,  1623, 

1624. 
powers  of  one  of  several  co-executors,  715  et  seq. 
as  regards  loans  of  money  of  testator  on  real  security,  1445,  n.  [y). 

Duties  of, 

as  to  the  funeral,  736  et  seq.     See  Funeral. 

as  to  proving  the  Will,  &c.,  741.     See  Probate — Administraiim. 

as  to  the  making  an  inventory,  741  et  seq.     See  Inventory. 
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EXECUTOR— «0H  t  i  n  tied. 
Duties  of — continued. 

as  to  collecting  the  effects,  749. 

consequence  of  not  removing  the  personal  property  from  the 
land,  7-!9,  750. 
effect  of  Land  Transfer  Act,  1897,  as  regards,  750. 
as  to  the  payment  of  debts,  751  et  seq.     See  Debts. 
order  of  payment  prescribed  by  law,  753  et  »eq. 
payment  of  inferior  debts  without  notice  of  superior,  779,  780. 
suffering  judgment  for  inferior  debt,  without  notice  of  superior, 

7sO. 
registration  of  judgment,  7'  2,  781. 

of  the  executor's  power  of  preference  among  creditors  of  equal 
degree,  782  et  seq. 
controlling  his  preference  by  proceedings  at  law  or  in  equity, 
782,  78:-!,  1550,  n.  (y). 
may  prefer  creditor  after  another  has  commenced  action,  783, 
1586,  n.  {(i). 
so  after  decree  for  account,  1550,  n.  [tj). 

unless  creditor  suing  on  behalf  of  himself  and  other 
creditoi's,  783. 
Court  will  take  into  account  preferential  payments  when  it 

makes  payments,  784. 
of  the  executor's  right  of  retainer,  785  et  seq.     See  Retainer. 
as  to  the  payment  of  legacies,  799  et  seq.,  1078  et  seq.     See  Legacy. 
all  debts  must  be  satisfied  before  any  legacies,  1078  et  seq. 
voluntary  debt,  771,  1078. 
contingent  debts,  1079  —  1081. 

when  legatee  must  give  security  against,  1081,  1082. 
debts  of  which  executor  had  no  notice,  1082  et  seq. 
executors  assent  to  legacy,  1101  et  seq.     See  Assent. 
at  what  time  legacies  are  to  be  paid,   1114  et  seq.     See 

Tayment  of  Legacies. 
to  whom  legacies  are  to  be  paid,  1137  et  seq.     See  Payment 

of  Legacies.  - 
interest  upon  legacies,  1162  et  seq. 
in  what  currency  legacies  are  to  be  paid,  1173  et  seq. 
delivery  of  specific  legacies,  1174  et  seq. 
as  to  the  payment  of  the  residue,  1 1 92  et  seq.     See  Residue. 
as  regards  loans  of  testator's  money  on  real  secruity,  1445,  ibid.  n.  («/). 
as  to  carrying  on  testator's  trade,  1554.     See  Trade. 

where  valuable  must  do  so  for  sale  as  going  concern,  1554. 
as  to  distribution,  1226  etseq.     See  Distribution. 
as  to  keeping  clear  accounts,  1625. 
what  are  assets  in  his  hands,  1274  ct  seq.     See  Assets. 
when  he  is  functus  officio,  1131,  n.  (/). 
Liability  of.     See  Accounts — Actions — AUoivances — Devastavit — Remedy 
—  Trade. 
in  respect  of  the  acts  of  the  deceased,  1 346  et  seq. 
in  matters  of  contract,  1346 — 1349. 

to  do  a  collateral  act,  though  uncertain,  1347,  1348. 
thouufh  not  named,  1348. 
accruing  after  testator's  death,  1348,  1349. 
where  contract  was  pei'sonal  to  testator,  1349 — 1352. 
in  matters  of  tort,  1352  ct  seq. 

rule  actw  personalis  moritur  cum  persond,  1353. 
examples  of  the  rule,  1354  et  seq. 
modification  of  the  rale  by  stat.    3   &   4  Will.  IV. 
c.  42.. 1361. 
actions  may  be  brought  against  executors  for  in- 
j  uries  to  property  real  or  personal,  by  testator, 
if  committed  six  mouths  before  death,  1361. 
to    be    commenced    within   six   months    after 
executors  have  taken  office,  1301. 
the  executor  uiay  be  in  many  cases  made  liable  by 
suing  him  in  fo'-m  rx  contractu,   1355  et  seq.      See 
1352,  n.  (/.•). 
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EXECUTOR— coiitinued. 
Liability  of — eontitmed. 

in  respect  of  the  acts  of  the  deceased — continued. 

of    executor   of    incumbent,    &c.,    for   dilapidations,    1362 — 
1365. 
—  for  breaches  of  trust,  13G5,  1366. 

on  debts  of  record,  1367. 
on  statutes  and  recognizances,  1367. 
may   be   sued  for   debts  immediately   after  testator's   death, 

1611. 
on  joLat  contracts,  1367,  14U,  n.  [j). 

where   testator,    sole   defendant,    dies    before    judgment, 
1368. 
between  verdict  and  judgment,  1368,  1369. 
where   one   of  several   defendants  dies  before   judgment, 
1369. 
^  after  judgment,  1370. 

between  verdict  and  judgment,  1370. 
liability  in  equity  of  executor  of  deceased  joint  contractor, 

137.3. 
in  the  case  of  partners,  1371,  1374  ct  srq. 
provisions  of  Partnership  Act,  1890.  .1374,  1378,  ihid.n.  («), 

1379. 
discharge   of   executor  of  partner  from  liabilities,   1377, 

1378. 
right  of  surviving  co-contractor  to    enforce  contribution, 

1378,  1414,  n.  {J). 
of  deceased  shareholders  in  public  companies,  1079,  1379  — 
1383. 
on  covenants  concerning  the  realty,  1384. 

on    contracts    between    landlord    and   tenant,    1080,    1385    et 
seq. 
personal  responsibility  of  executor  for  rent  in  his  own  time, 
1388  ct  yeq.,  1389,'n.  [w). 
for  repairs,  1394,  1395. 
for  continuing  to  occupy  premises  held  by  testator  from 

year  to  year,  1395. 
from  occupation  of  co-executor  when  lands  are  leased 
for    years    by  demise   not   under   seal,    1395.     See 
719. 
for  party  walls,  1396. 

on  a  covenant  by  testator  to  take  a  renewed  lease, 
13^*6. 
to  complete  the  work  of  testator,  1432,  1433. 
of  executor  of  vendee  to  complete  pui-chase,  1396,  1397. 
to  exonerate  specific  legacies,  1399. 
of  leaseholds,  13!  9. 

of  shares  in  public  companies,  1401.     See  1379^ — 1383. 
as  to  apprentices  and  articled  clerks,  1402. 
as  to  poor  rate  and  church  rates,  1402,  1403. 
as  to  debts  of  husband  and  wife,  1403  ct  scq. 
as  to  action  for  work  and  labour  with    a   \iew  to  a  legacy, 

1408. 
executor   of   tenant  for  life  who   neglects  to  renew   a  lease, 

140-i. 
as  to  admission  to  copyholds,  1408. 

as  to  judge's  executor  certifying  bill  of  exceptions,  1109. 
as  to  executor  of  justice  of  the  peace  or  coroner  certifying  record, 

1409. 
as  to  completing  gift  of  testator,  1409. 
of  testator  delivering  a  deed  as  an  escrow,  1410. 
on  a  note  made  payable  with  interest  at  a  certain  period  after 

death  of  testatfir,  1410. 
on  continuing  guarantee  of  testator,  1411. 
in  respect  of  his  own  contracts,  1412  et  seq. 
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EXECUTOR— co«ti«Kerf. 
Liability  of — coifinued. 

in  respect  of  his  own  contracts — contimietl. 

as  executor, 

upon  contracts  made  as  executor,  1412 — 1416. 

promise   to   pay   money  awarded   after  testator's   death, 

1413. 
for  money  not  due  till  testator's  death,  1413. 
on  an  account  stated  as  executor,  1413. 
for  money  paid  to  his  use  as  executor,  1413. 
not  money  lent  to  him  as  executor,  1414. 
nor  money  had   and   received   by   him  as   executor, 
1415. 
in  an  aciion  for  use  and  occupation  after  death  of  testator, 

1416. 
for  goods   sold    and    delivered,  and   for   work   done  and 

materials  used  and  provided,  1416. 
to  pay  interest,  1416. 

third   person   cannot   by  contract  with   executor   acquire 
right  to  prove  against  estate,  1414,  n.  {I). 
personally,  1417  et  seq. 

is  a  gratuitous  bailee,  1444,  1445.     See  Devastavit. 
there  must  be  a  good  consideration,  and  the  promise  must 
be  in  writing,  1417. 
what  is  a  suiiicient  consideration,  1418  et  seq. 
what  is  a  sufficient  writing,  1423. 
on  promise  made  before  probate  and  grant  of  letters,   1417, 
1418,  n.  («). 
on  a  submission  to  arbitration,  1424 — 1426. 
for  acts  done  under  his  power  of  attorney,  1426. 
with  respect  to  the  expenses  of  the  funeral,  1426  et  seq. 
continuing  testator's  trade,  1430  et  seq. 
on  a  devastavit,  1434  ct  seq.     See  Devastavit,  Accounts. 
as  regards  loans  of  testator's  money  on  real  security,   1445,  ibid. 

n.  {>/)■ 
restrictions  on,  under  Trustee  Act,  1893. .  1475. 
accounts    of,    and    allowances    to,     1482    et    seq.      See    Accounts, 

Allowances. 
in  what  cases  charged  with  interest,  1488  et  seq.     See  Interest. 
under  usual  administration  decree,  1626. 
remedies  against.     See  Remedies. 

at  law,  1566  et  seq. 

in  equity,  1609  et  seq. 

where  the  Will  is  destroyed  or  concealed  by  him,  229. 

in  the  Probate  Di\-ision,  1682  et  seq. 

in  the  County  Court,  1686  et  seq. 
when  property  is  given  to,  as  trustee,  taking  probate  is  an  accept- 
ance of  the  trust,  1032,  1434. 
cannot  discharge  himself  by  payment  to  his  co-executor,  426,  n.  («). 

Legacy  to,  889  et  seq. 

as  such,  whether  he  can  in  any  case  take  beneficially,  898  et  seq., 

1027  et  seq. 
when    he    can    take,    without    accepting    the    office,    1027.      See 

Conditional  Legacies. 
assent  to,  by  himself  necessary,  1109  et  seq.     See  Assent. 

Seveeal  exectjtoes,  ni  et  seq. 
in  several  degrees,  171. 

HubHtituted  executors,  171,  172. 

if  an  instituted  executor  accepts  office,  the  substitutes  are  all 
excluded,  172. 
exceptions,  172. 
are  considered  as  an  individual  person,  171,  715. 
taking  a  residue  take  as  joint  tenants,  1215. 
title  of,  proved  by  probiitc  granted  tu  uue,  1530.     See  also  295. 
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EXECUTOR— continued. 

Several  executoes — continued. 

must  all  join  in  bringing  actions,  725,  1541.     See  Parties. 
infants,  725,  1541. 

executor  who  has  renounced,  or  not  administered,  726. 
order  for  adding  executor  as  party  who  has  not  joined,  726, 
1541. 
no  more  need  be  sued  than  have  administered,  1569,  1611. 
for  distinct  parts  of  the  property,  176,  177,  715,  n.  {a). 

quoad  creditors,  they  are  all  one  executor,  178. 
executor  of  one  of, 

no  interest  transmissible,  except  to  executor  of  survivor,  182 
205,  379. 
renunciation  by,  205. 

consequences  of,  205,  720. 

difference  formerly  as  to  renunciation  by  all  and  by  some,  182 

205. 
rights  of  executor  renouncing  probate  to  cease  as  if  he  had  not 

been  named  in  the  Will,  205,  206,  381. 
an  executor  renouncing  may  sue  his  co-executor,  207. 
so  if  neither  proves  nor  acts,  726. 
probate  granted  to  one  enures  for  the  benefit  of  all,  295. 

double  probate,  295. 
where  there  are  several  executors  with  distinct  powers,  or  for  distinct 

portions  of  time,  296. 
estate  of  one  of  several  executors,  684  ft  seq.     See  Estate. 
they  cannot  sue  on  a  promise  made  jointly  with  one  of  them,  685. 
they  cannot  all  sue  on  a  contract  made  by  one,  663,  685,  n.  (/). 
discounting  of  bill  of  exchange  by  one  out  of  testator's  money  will 
not  enable  him  to  join  with  others  in  suing  as  indorsee  for  value 
484. 
one  executor  should  not  lend  the  assets  to  another,  1447. 
notice  to  one  is  notice  to  all,  1468. 
entry  by  one  shall  not  charge  the  other,  719. 
how  far  the  act  of  one  can  impose  a  charge  on  his  companion, 

718. 
liability    of    one    for    devastavit    of    another,     1467    et    seq.      See 
Devastavit. 
■where  he  stands  by  and  sees  breach  of  trust,  1473,  1474. 
22  &  23  Vict.  c.  35,  indemnity  clause,  replaced  by  Trustee  Act, 

1893. .1475. 
retainer  for  devastavit  by  co-executor,  1049,  n.  (?/). 
one  of  several  executors  cannot  bind  the  others  by  his  contract, 

719. 
Bank  may  require  all  who  have  proved  to  join  in  transfer  of  stock, 

625,  718. 
transfer  of  railway  shares  or  stock  standing  in  names  of  two  exe- 
cutors cannot  be  made  by  one,  718,  n.  (;*;). 
power  of  one  of  several  executors,  715  et  seq. 
of  the  survivor,  720. 
when  one  executor  may  give  an  acknowledgment  of  a  statute- 
barred  debt,  717,  718. 
exercise  of  power  given  to  several  to  sell  land,  720  et  seq. 
when  one  renounces,  721 — 723. 
by  surviving  executors,  723. 
by  a  single  survivor,  724. 

rule  introduced  by  Conveyancing  Act  now  replaced  by 
Trustee  Act,  1893..  725. 
when  one  executor  may  sue  the  other,  207,  726,  1059. 
in  equity,  1540. 

injunction  by  executor  against  co-executor  before  probate, 
16S5. 
demise  by  executors  to  their  co-executor,  727. 
an  executor  may  prove  under  co-executor's  bankruptcy,  1632, 

n.  (o). 
one  of  several  executors  may  accept  a  surrender  of  a  term,  719, 
n.  (c). 


1950  INDEX. 

EXECUTOn—contimted. 

Seveeax  executors — continued. 

assent  by  one  of  several  to  hi8  own  legacy  sufficient,  1114. 
pleas  by,  1572.  1573.     See  Fleas. 

judgment  against,  when  only  one  is  found  to  have  assets,  1596. 
See  Judgment. 
ExECTJTOE  OF  exe:utoe, 

whether   he  may   refuse  to  administer  the  first  testator's  effects 
though  he  accepts  the  office  as  to  his  immediate  testator,  109,  204. 
where  there  is  a  sole  executor,  his  executor  represents  the  first 
testator,  180. 
not  unless  the  first  executor  proves  the  Will,  181,  227. 
but  Will  must  be  proved  in  this  country,  380. 
if  there   are   several   executors,    no   interest  is  transmissible, 

except  to  the  executor  of  the  survivor,  182. 
under  the  old  law  not  even  where  one  of  several  proved,  and 

the  rest  renounced,  182,  205. 
but  now  rights  of  an  executor  renouncing  probate  cease,  as  if 
he  had  not  been  named  in  the  Will,  182,  205. 
authority  of  administrator  durante  minoritate  of  executor  of  executor, 
381,  382. 
Hability  of,  382,  397. 
administrator  durante  absentia  may  be  appointed  in  absence  of,  406. 
statute  38  Geo.  IlI.c.87,audCourt  of  Probate  Act,  1857,  apply  to,  406. 
his  estate,  687.     See  Estate. 

executor  of /c/we  c&f<'/-<  executrix,  181,  325,  692,  693. 
if  executor  dies  before  probate,  his  executor  does  not  represent  the 
first  testator,  227. 
qucere  whether  he  can  retain  when  original  executor  creditor 
of  testator,  221,  n.  {ti). 
cannot  call  in  question  validity  of  original  testator's  Will,  458. 
no  new  probate  necessary  for,  297. 
his  power,  728—731. 

to  sell  real  estate  under  Land  Transfer  Act,  1897.  .730. 
when  he  can  execute  a  power,  728—731,  1024,  n.  [g). 
a  personal  trust,  729,  n.  (e),  1024,  n.  {g). 
a  power  annexed  to  an  interest,  730. 
his  right  of  retainer,  786,  794. 
what  are  assets  in  hands  of,  476,  477. 
remedies  against,  1354,  1604. 

for  a  detastavit  of  first  executor,  1354,  1605. 

debt  on  a  judgment  against  the  first  executor  suggesting  a 
devastavit,  1600,  1605. 
cannot  after  probate  call  in  question  validity  of  Will,  458. 
liability  for  waste  of  testator's  estate,  611,  687. 
Executor  of  administrator, 

does  not  represent  the  intestate,  382. 
liability  for  waste  of  intestate's  estate,  611,  687. 
Administeatoe  of  executor, 

does  not  represent  first  testator,  180. 

cannot  sue  for  double  value  of  lands  held  over,  though  tenant 

attorned  to  him,  180,  n.  (c). 
administrator  durante  minoritate  of  executor  of  executor  repre- 
sents first  testator,  181. 
liability  for  waste  of  testator's  estate,  611,  687. 
Limited  executoe,  175  et  seq,,  385  et  seq. 
in  point  of  time,  175. 

as  to  when  he  shall  begin  his  office,  175. 
as  to  when  he  shall  cease,  170. 
in  point  of  place,  179,  419,  1435.     Cf.  1468,  1471. 

in  various  countries,  176. 
ill  ])<)iiit  of  subject-matter,  177. 

as  tu  creditors,  distinct  executors  are  all  as  one  executor,  178. 
hold  to  be  appointed  general  by  implication,  171. 
conditional  executor,  178,  179. 
acts  done  by  exfcutor  boforo  roTidition  broken,  good,  178,  n.  {x). 
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EXECUTOR  ACCORDING  TO  THE  TENOR, 

how  appointed,  165  ct  seq. 

EXECUTOR  "AS  SUCH," 

whether  fund  appointed  under  general  power  passes  to,  1306. 
whether  real  estdte  pisses  to,  under  Laud  Transfer  Act,  18i)7,  tor  pur- 
poses of  8.  9  of  the  Finance  Act,  1894 . .  1306. 

EXECUTOR  DE  SON  TORT, 
definition  of,  183. 
may  be  of  a  term  of  years,  184. 
what  acts  constitute,  183-186.     See  also  201,  1565. 

is  not  a  question  for  a  jury,  190. 

cannot  be  purged  by  a  subsequent  grant  of  administration,- 193, 

procuriag  administration  to  be  granted  in  fraud  of  creditors,  under 

43  Eiiz.  c.  8..  185. 
donee  of  deceased,  in  fraud  of  creditors,  executor  de  son  turt  if  he 

disposes  of  the  ^oods,  186. 
what  acts  do  not  constitute,  184,  n.  (/),  187 — 190. 

whether  there  may  be  a  lawful  executor  or  administrator,  and  an 

executor  de  son  tort,  at  the  same  time,  187,  n.  («),  449,  n.  («). 
liability  of,  190  et  seq. 

an  executor  de  son  tort  may  be  sued  as  such,  though  before  wi-it 

brought   administration   be    legally    granted    to    another,    187, 

can  discharge  himself  by  accounting  to  rightful  executor  before 

suit,  192,  397.  n.  (ff). 
can  be  sued  jointly  with  lawful  executor  or  severally,  191. 
but  cannot  be  joined  in  suit  against  administrator,  191. 
in  an  action  by  a  creditor,  191. 

by  a  creditor  administrator  for  his  own  debt,  1060. 
he  shall  be  named  executor  generally,  190. 

consequence  of  his  pleading  ne  unques  executor,  191. 
not  liable  beyond  the  assets  come  to  his  hands,  190,  n.  {t),  191. 
plea  oi  plene  administravit  by,  191. 

may  be  pleaded  with  ne  unques  executor,  192. 

he  may  show  the  payment  of  debts  under,  191,  778. 

of  equal  or  superior  degree,  191. 
he  may  show  the  delivery  of  the  assets  to  the  rightful 
executor,  192,  466. 
secus,  after  action  brought,  192. 
payments  to  an  administrator  after  suit  in  equity  not 

allowed,  192. 
accounting  with  rightful  executor  after  suit  not  suffi- 
cient in  equity,  192. 
he  may   show  payment  of  debt  of  superior   degree   after 
action  brought,  191,  192,  778. 
retainer  by,  for  his  own  debt, 

cannot  be  pleaded  or  given  in  evidence,  193. 
though  of  superior  degree,  193. 
though  the  rightful  executor  or  administrator  assent 

to  it,  193. 
if  he  were  sued  as  executor  generally,  and  pleads  a 
retainer,  the  plaintiff  may  reply  that  he  is  executor 
de  son  tort,  193. 
if  he  gives  the  retainer  in  evidence,  the  plaintiff  may 
show  who  is  the  rightful  executor,  193. 
may  be  legalised  by  administration  obtained  pendente  lite, 
193. 
he  may  rejoin  that  fact^;«ts  darrein  continuance,  193. 
in  an  action  by  the  rightful  executor,  193. 

he  may  give  in  evidence,  in  mitigation  of  damages,  payments 
made  in  a  course  of  administration,  194. 
but  he  cannot  plead  them  in  bar,  194. 

he  shall  not  be  allowed  them,  where  the  assets  are  not 
sufficient  for  debts,  195. 
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EXEVUTUli  UE  HON  TUitT— continued. 
liability  of — continued. 

whether  the  executor  de  son  tort  of  an  executor  de  son  tort  is  liable 
for  a  devastavit  by  the  first,  1354,  n.  {u). 
effect  of  his  acts  on  assets  aliened  by  him,  195. 
all  his  lawful  acts  are  good,  195. 
qualifications  of  this  rule,  195. 
how  far  bound  bv  his  own  acts  having  subsequently  obtained  letters  of 

administration,  196,  316.     See  1426,  1427. 
he  cannot  bring  any  action  in  right  of  the  deceased,  695. 

but  being  in  possession  of  goods  of  deceased  may  maintain  an  action 
in  respect  of  them  again-^t  a  mere  wrongdoer,  695,  n.  (c). 
his  presence  in  a  Court  of  Equity  will  not  dispense  with  that  of  a  regular 

representative,  1565,  n.  (c),  1648. 
there  cannot  be  an  administrator  de  son  tort,  191,  n.  (c). 
agent  to,  cannot  discharge  himself  by  showing  that  he  has  accounted  to 

his  principal,  192. 
of  executor  de  son  tort, 

liability  of,  1354,  n.  («). 
executor  of  executor  de  son  tort  not  liable  for  breach  of  contract  by  person 
with  whose  property  the  executor  de  son  tort  has  intermeddled,  188, 
n.  (/.■),  1605,  n.  {b). 
infant  not  liable  for  waste  of  assets  coming  to  him  as,  1611,  n.  {q). 

"EXECUTORSHIP  EXPENSES," 
what  they  mean,  752. 

EXECUTORY  BEQUEST,  992  ct  seq.     See  Lapsed  Legacies. 

EXECUTORY  INTEREST,  ^ 

passes  to  executor,  529,  670  et  seq. 

EXECUTORY  LIMITATIONS, 

of  land,  on  default  or  failure  of  issue,   e.   10  of  Conveyancing  Act, 

1882.. 1008. 
generally,  1011,  n.  {q). 

EXONERATION.     See  Assets,  Marshalling. 

of  the  real  estate  by  the  personal,  1316  et  seq. 

heir   or  devisee  who   has  been   forced  to   pay   a  bond,   shall   be 
reimbursed  out  of  the  personal  assets,  1316,  1317. 
BO  formerly  of  a  mortgage,  1317. 

where  land  is  de\ased  subject  to  incumbrances,  1317,  n.  (d). 
secus,  if  the  payment  of  the  mortgage  debt  is  a  condition 
imposed  on  the  devisee,  ibid. 
not  so  as  to  disappoint  any  person  having  a  prior  claim  to  be 

satisfied,  1318. 
it  can  only  take  place  where  the  debt  is  the  proper  debt  of  the 

deceased,  1320  et  seq. 
17  &  18  Vict.  c.  113  (Locke  King's  Act),  after  December  Slst, 
1854,  heir  or  devisee  of  real  estate  not  to  claim  payment  of 
mortgage  out  of  personal  assets,  1324  et  seq. 
construction  of  Act,  1324,  n.  (p). 
30  &  31  Vict.  c.  69,  amends  Locke  King's  Act,  1327. 
40  &  41  Vict.  c.  34  (Locke  King's  Act  Amendment  Act),  1328. 
of  real  estate  charged  with  debts  and  legacies,  1329. 
residuary  devise  of  real  estate  a  specific  devise,  1319. 
of  the  personal  estate  by  the  real,  1329  et  seq. 

what  words  in  a  Will  shall  exempt  the  personal  estate  from  pay- 
ment of  debts  and  legacies,  1330  et  seq. 
legacies  given  out  of  particular  fund,  1335. 
of  real  and  personal  estate  when  a  mixed  fund  is  directed  to  be  applied 

in  p;iyraent  of  debts  and  legacies,  1336. 
of  specific  legacies,  1336,  1399. 

of  estate  purchased  by  testator,  from  purchase  money,  1396.     See  1326, 
n.  (p). 
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EXPENSES, 

executorship,  what  they  mean,  762. 

funeral,  737  et  seq.     See  Funeral. 

legal,  what  they  include,  752,  n.  (/). 

testamentary,  what  they  mean,  752. 

of  probate  and  administration,  what  they  include,  752,  753,  117S. 

executor  entitled  to  his,  li97  et  seq.     See  Accounts,  Allowances. 


FAC-SIMILE  PROBATE,  240,  299,  446  et  seq. 

FAILURE  OF  ISSUE.     See  Issue. 
what  it  means,  866,  n.  (»). 

FALSA  BEMONSTRATIO,  953,  n.  {g). 

FALSE  IMPRISONMENT, 

action  for,  does  not  survive  to  executor,  608 . 
nor  against  him,  1352. 

FAMILY, 

who  entitled,  under  description  of,  in  a  Will,  887. 

younger  branches  of,  889. 

when  they  take  per  capita  and  when  per  stirpes,  1254,  n.  (b). 

gift  to  "A.  for  her  and  her  family,"  888. 

payment  of  legacy  to  "  A.  and  his  family,"  1137. 
Act  for  compensating  the  families  of  persons  killed  by  accident,    &c. 
(9  &  10  Vict.  c.  93),  612  et  seq. 

"FARMINa  STOCK," 

whether  words  will  pass  growing  crops,  540,  ibid.  n.  (o),  936. 

FATAL  ACCIDENTS  ACTS,  lSi6.. 612  et  seq. 

FATHER, 

his  right  to  the  grant  of  administration  to  his  son,  332. 
to  the  residue  of  his  son's  effects,  1248,  1249. 
to  share  with  his  widow,  1249. 

FEAR.     See  TTill,  tvJio  is  capable  of  making. 
Will  obtained  by,  29. 

FELO  BE  SE.     See  Will,  ivho  is  capable  of  making. 

formerly  incapable  of  making  a  Will  of  chattels,  51. 

presentment  or  inquest  of,  when  removable  by  certiorari,  and  traversable 

by  executors,  679. 
administration  to  the  effects  of,  345. 

FELON.     See  Will,  who  is  capable  of  making, 
legacy  to,  how  to  be  paid,  1161,  1162. 
formerly  incapable  of  making  a  Will,  50. 

unless  pardoned,  50,  51. 
he  may  make  a  Will  as  executor,  51. 
outlawry  in  civil  proceedings  abolished,  52. 
jnny  sue  as  executor,  161. 
administration  to  effects  of,  345. 
forfeiture  of  property  of,  abolished  by  stat.  33  &  34  Vict.  c.  23,  .51,  345. 

FEME  COVERT.     See  Husband  and  Wife. 

FIDUCIARY  RELATION, 

distinction  between  gifts  inter  vivos  and  gifts  by  Will,  35. 
relation  of  solicitor  and   client,    guardian   and   ward,    physician    and 
patient,  tutor  and  pupil,  35. 

FIERI  FACIAS.     See  Execution,  Judgment. 
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FINANCE  ACT.     See  Estate  Duty. 

FINES, 

imposed  upon  testator,  liability  of  executor  for,  1367. 
copyhold,  636,  1408. 

FIRM  OF  PARTNERS, 

may  be  executors,  159.     See  1221. 

FISH, 

when  they  pass  to  executor,  533. 

FIXTURES.     See  Heirlooms. 
general  rule  as  to,  552. 
what  is  an  annexation  of  a  chattel  to  the  freehold,  552 — 554. 

constructive  annexation,  554. 
when  executor  is  entitled  to  sever,  554  et  seq. 

right  of  executor  of  tenant  in  fee  against  the  heir,  555  et  seq. 
priociples  to  be  considered  in  determining,  555  et  seq. 
old  rule,  557. 

relaxations  as  to  trade  fixtures,  558,  559. 

as  to  fixtures  for  ornament  or  convenience,  559 — 562. 
difi^erent  classes  discussed,  559 — 562. 
against  devisee,  562. 
right  of  executor  of  tenant  for  life  or  in  tail  against  remainderman, 
563-566. 
as  to  trade  fixtures,  563 — 565. 
as  to  ornamental  fixtures,  565. 
cases  of  fixtures  between  landlord  and  tenant,  566. 

formerly  executors  of  tenant  not  entitled  to  fixtures  set  up  for 

agriculture,  566,  567. 
provisions  of  stat.    14   Sc  15  Vict  c.  25,  and  of  Agricultural 

Holdings  Acts,  567. 
extension  of,  by  Market  Gardens  Compensation  Act,  1895.  .568. 
case  of  a  conservatory,  568,  569. 
case  of  a  pump,  569. 

apart  from   statute   must  be  removed   by  the  tenant  or   his 
executor  before  the  tenancy  expires.  569,  570. 
under  Agricultural  Holdings  Act,  1883,  within  reasonable 

time,  570,  n.  {d). 
within  a  reasonable  time,  in  case  of  a  tenant  for  life  or  in 
tail,  570. 
general  conclusion  as  to  right  to  fixtures,  570 
will  pass  by  a  bequest  to  a  charity,  809,  n.  (A). 
"  and  fixed  furniture,"  bequest  of,  560,  n.  (r). 
pass  by  a  conveyance  of  the  freehold  to  which  they  are  annexed,  by 

virtue  of  Conveyancing  Act,  1881.  .563,  n.  {k). 
tapestries  removable  without  structural  injury  do  not  pass  to  remainder- 
man, if  affixed  by  tenant  for  life,  935,  n.  (^). 

FOLLOWING  ASSETS.     See  Assets. 

FORCE.     See  Will,  who  is  capable  of  making. 
Will  obtained  by,  29. 

FOREIGN  ADMINISTRATION, 

rights  of  foreign  administrators,  337—340.     See  also  1285  ft  seq.,  1538, 

1565. 
liabilities  of  foreign  administrators,  340,  341,  1285  et  seq. 

FOREIGN  ASSETS,  337,  1283  et  seq.     See  Executor,  limited.  _ 

probate  of  Will  of,  where  testator  also  leaves  Will  of  English  assets,  274, 
275. 

FOREIGN  BONDS, 

what  passes  by  bequest  of,  939. 

FOREIGN  EXECUTORS, 

cannot  be  sued  hero,  1565,  1648. 

must  i)rovc  Will  here,  if  necessary  to  sue  here  for  debt  owing  to  or 
personal  pro})erty  of  testator,  269  et  seq. 
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FOREIGN  JUDGMENT, 

ranks  as  debt  by  simple  contract,  763. 

FOREIGN  LANGUAGE.     See  Will,  form  and  manner  of  making. 
immaterial  that  Will  in,  85. 
Will  in,  probate  of,  299,  445. 
construction  of,  445.     See  833,  n.  {e). 

FOREIGN  LAW, 

construction  of  technical  words  of,  833,  n.  {e). 

FOREIGN  WILL, 

when  necessary  to  prove  here,  269  et  seq. 

what  Court  must  be  satisfied  of,  before  admitting  to  probate,  272. 

FOREIGNER.     See  Alien,  Domicil. 
capacity  of,  to  make  a  Will,  8. 
may  be  executor,  159. 
may  be  administrator,  359,  391. 

bond  on  grant  of  administration  to,  426,  n.  [u). 

grant  of  administration  de  bonis  non  to  infant  foreigner  entitled  by 
law  of  his  own  country,  391. 
probate  of  Will  of,  269  i-t  seq. 

if  the  deceased  left  no  personalty  in  this  country,  his  Will  need  not 

be  proved  here,  269.     But  see  747. 
but  if  a  foreign  executor  has  to  bring  a  suit  here,  there  must  be 

administration  ad  litem,  269,  1565. 
a  Will  made  abroad   of    property   here,    must    be   proved    here, 

21  :i,  n.  [in),  271. 
Scotch  confirmation  produced  in  Probate  Court  and  sealed  there, 

has  the  effect  of  probate,  270,  n.  (;«). 
Irish  probates  to  be  of  like  force  as  English  probates,  being  resealed, 

270,  n.  (w). 
grants  of  probates  and  letters  of  administration  in  British  posses- 
sions to  be  of  like  force  as  English  grants  on  being  sealed  under 
the  Colonial  Probates  Act,  189i.  .274. 
a  foreign  executor  cannot  be  sued  here,  1565. 
rights  of  representative  extend  to  foreign,  assets,  272. 
but  not  grant  of  probrite,  273. 

nor  grant  of  administration,  338. 
when  allowed  as  sureties  to  administration  bond,  430. 
when  succession  duty  payable  on  disposition  made  by,  1798,  n.  (c),  1852. 
administration  to  effects  of,  278,  338  et  seq. 
vahdity  and  constructiou  of  Will  of, 

the  Court  here  will  be  guided  by  the  law  of  the  country  of  domicil, 
275,  280,  281,  843.     See  833,  n.  (c). 
bequest  to  children  of,  how  construed,   859.     See   1257,  n.  {g),   1265, 

1806,  n.  [q). 
distribution  of  effects  of,  1256  et  seq. 

shall  be  according  to  the  country  of  domicil,  1256. 
rules  for  ascertaining  the  domicil,  1261  et  seq. 
feme  covert  foreigner  and  domiciled  abroad  may  make  a  Will  in  accord- 
ance with  law  of  domicil,  50. 

FORFEITURE, 

of  felon's  property,  abolished  by  stat.  33  &  34  Vict.  c.  23.  .50,  51,  345. 
of  lease  for  breach  of  covenant,  710. 

if  lessee  or  his  executors  shall  become  bankrupt,  476. 
on  bankruptiy.     See  Bimkrupfeij. 
on  tenant  for  life  charging  or  incumbering,  1011. 

FORGED  WILL,  433  et  seq.     See  Fraud— Probate,  revocation. 

payment  to  executor  of,  good  discharge  to  debtor,  433,  461,  1532. 

FORM  OF  WILL,  bZ  et  seq.     See  Will,  form  and  manner  of  making. 
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FORMA  FAUPEEIS, 

executor  cannot  sue  or  defend  in,  l.')41. 

FRAUD.     See  Will,  who  is  capable  of  maldng. 

Will  obtained  by,  30.     And  see  86-90,  291,  292. 

what  fraud  will  annul  a  Will,  30. 

cannot  be  set  aside  in  equity,  31,  434  et  seq. 

evidence  as  to,  263.     See  Evidence. 
probate  obtained  by,  434  et  seq.     See  Probate,  revocation. 
bequest  obtained  by,  907. 

when  Court  of  Equity  will  interfere,  434  et  seq. 
will  vitiate  alienation  of  assets  by  executor,  703,  704. 
property  assigned  in  fraud  of  creditors'  assets,  1298. 
from  what  time  statute  of  limitations  runs  in  cases  of,  1661. 

FRAUDS,  STATUTE  OF, 

as  to  personal  liability  of  executor,  lAll  et  seq. 

FRAUDULENT  ASSIGNMENT, 

property  assigned  is  assets,  1298.     See  also  577,  ibid.  n.  («). 

FREE  OF  DUTY, 

legacies  and  successions  given,  1855  et  seq. 

FREEHOLD.     See  Action,  Covenant,  Remedies,  Tort. 
definition  of,  512,  n.  (y). 
actions  for  trespasses  to,  do  not  at  common  law  survive  to  executor,  608. 

provisions  of  stat.  3  &  4  Wm.  IV.  c.  42,  s.  2.  .611. 
actions  on  contracts  relating  to,  when  they  survive  to  executor,  619 
et  seq. 

FRIENDLY  SOCIETY, 

debt  due  by  officer  of,  in  what  rank  his  executor  must  pay  it,  757,  758. 
when  representation  not  necessary  to  member  of,  368. 
nominations  under  the  Acts,  effect  of  and  how  revoked,  368,  ihid.  n.  (w). 
policies  assignable  in  the  ordinary  way  as  well  as  by  nomination,  368, 

n.  (w). 
unexercised  power  to  bequeath  death  allowance  out  of  funds  of,  not 

assets,  1304,  n.  (o). 
qucere,  whether  bequest  to,  is  bequest  to  charitable  uses,  825. 

FRUIT, 

when  it  passes  to  heir,  and  when  to  executor,  534. 

FUNDS, 

public.     See  Slock  in  Public  Funds. 

FUNERAL, 

law  as  to,  736  et  seq. 

directions  of  deceased  as  to,  736,  737. 

expenses  of, 

what  allowable  to  executor  as  against  creditors,  737  et  seq. 

as  Ei gainst  legatees,  739,  740. 
allowed  out  of  the  estate  in  preference  to  all  debts  and  duties,  739, 

740,  751,  1128,  n.  {d). 
may  be  deducted  from  the  value  of  account  for  probate  duty  or 
estate  duty  where  deceased  domiciled  in  United  Kingdom,  737, 

n.  ((?)■ 
liability  of  executor  for,  when  personal,  1426,  1427. 
liability  of  executor  for,  when  he  has  given  no  directions  for  the 

burial,  1427  et  seq. 
charge  of,  upon  land,  its  effect  as  to  exonerating  the  personalty, 

1332,  1333. 
whether  a  husband  can  throw  his  wife's  funeral  charges  on  her 

separate  estate,  737,  n.  (h). 
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FVi^JERATu— continued. 
expenses  of — continued. 

whether  will  entitle  undertaker  to  administration  as  creditor,  3o3, 

n.  (.). 
retainer  by  executor  for  expenses  of,  1407,  n.  (r),  1587,  1592. 
heir  voluntarily  paving,  of  intestate,  not  entitled  to  have    them 
refunded,  1429,  n^  (/). 

FURNITURE, 

what  passes  by  a  bequest  of,  933,  954,  n.  [k). 
"  fixed  furniture,"  935. 


GAME, 

when  it  passes  to  executor,  532. 

GARTER, 

in  nature  of  heirloom,  547. 

GENERAL  WORDS, 

of  bequest,  when  restrained  by  the  context,  931 — 933. 

GIFT.     See  Donatio  Mortis  Causd. 

deed  of,  properly  executed  and  attested,  may  operate  as  a  Will,  1833. 
executor  not  compellable  to  complete  gift  of  testator,  580,  n.  (p),  1409. 

GIFT   OVER,   958  ct  seq.,   1005  rt  seq.      See    Conditional  Legacies,   Lapsed 
Legacies. 

GOODS, 

what  passes  by  description  of,  927,  930 — 933.     See  Legacy. 
ademption  of  specific  legacy  of,  1067,  1068. 

GOODS  SOLD  AND  DELIVERED, 

by  executor,  he  may  declare  for,  as  such,  662. 

to  executor,  he  cannot  be  sued  for,  as  executor,  1416. 

GOODWILL, 

what  passes  by  bequest  of,  936,  n.  {k). 

when  assets,  1281,  n.  [s). 

survivorship  of,  on  death  of  a  partner,  1282,  n.  (s). 

GOVERNMENT, 

legacy  to,  902. 

GRANDCHILDREN, 

who  can  take  under  description  of,  in  a  Will,  859. 

cannot  generally  take  under  description  of  "  children,"  853. 

rule  as  to  vesting  of  gifts  to,  where  settlor  in  loco  parentis,  996,  n.  {e). 

GRANDFATHER, 

his  nearness  in  blood  to  propositus,  329. 
preferred,  in  degrees  of  kindred,  to  an  uncle,  332,  1252. 
postponed  to  brothers  and  sisters,  333,  1251,  1252. 
by  the  mother's  side,  1252. 

"GRAND  NEPHEWS  AND  NIECES," 

construction  of,  862. 

GRANT  OF  ARMS, 

exemplification  of,  whether  an  heirloom,  547,  n.  (i). 

GRASS, 

when  it  goes  to  the  heir,  and  when  to  the  executor,  538. 
action  for  cutting,  when  it  survives  to  executor,  609. 

W.E. VOL.  n.  fi  K 
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GRAVESTONE.     See  Monument. 
property  in,  547,  ibid.  n.  {I). 

GREAT  GRANDCHILDREN, 

when  included  in  gift  to  grandchildren,  859. 

GREAT  GRANDFATHER, 

shall  share  in  distribution  with  uncle,  1252. 

GUARANTEE, 

when  revoked  by  death  of  guarantor,  1411. 

GUARDIAN, 

at  what  age  an  infant  may  choose,  388. 

distinction  between  infant  and  nainor  as  to  nomination  of,  388 

his  right  to  administration  durante  minoritate,  386 — 389. 

when  grant  of  administration  refused  to,  389. 

rules  of  Court  as  to  such  grant  to,  389,  390. 

appointed  by  Ecclesiastical  Court,  387,  n.  («). 

cannot  be  appointed  to  infant  en  ventre  de  sa  mire,  388,  n.  (A). 


HALF-BLOOD, 

is  equally  near  of  kin  with  the  whole  blood,  331. 

equally  entitled  to  grant  of  administration,  331. 
equally  entitled  to  a  distributive  share  of  effects,  1240.     See  882. 
brothers,  &o.  of  half-blood  shall  share  with  their  mother,  1250. 
nephews  and  nieces  of,  included  in  gift  to  nephews  and  nieces, 
simpliciter,  862. 

HANDWRITING, 
proof  of, 

mode  of  proving  handwriting,  254. 

rule  that  on  proof  of  signing,  instructions  and  knowledge  of  contents 
shall  be  presumed,  254. 
exceptions,  255.     See  Prolate. 
comparison  of,  stat.  17  &  18  Vict.  c.  125,  s.  27.  .254,  n.  (c). 
validity  of  WiU  may  be  established  by  proof  of  handwriting  of 
witnesses  in  certain  cases,  256. 

'•HAVING," 

when  construed  "having  had,"  839. 

HAWKS, 

whether  they  pass  to  executor,  531,  n.  {b). 

HEDGES, 

cut  down  or  severed,  executors  shall  have  them,  534,  535. 

HEIR, 

must  be  cited  when  a  Will  is  proved  in  solemn  form  affecting  real  estate, 

249,  441.     See  Probate,  manner  of  obtaining. 
order  for  citation  of,  how  obtained,  250. 

when  liable  to  costs,  249. 

when  bound  by  probate,  441  et  seq. 
his  title  in  certain  respects  exclusive  of  the  executor,  545  et  seq.     See 
Estate,  Heir-loom,  Conversion. 

to  chattels  real,  509  ct  seq. 

to  estate  pur  auter  vie,  517. 

to  mortgages,  506,  518 — 520. 

to  chattels  animate,  631 — 533. 

to  heir-looms,  &c.,  545  et  seq. 

to  fixtures,  551. 

to  property  converted  in  equity,  495  et  seq. 

to  actions  on  covenants  real,  019  c<  seq. 
power  of  executor  to  enter  the  house  descended  to  heir,  to  remove  goods, 
696. 
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HEIR — continued. 

power  of  heir  to  distrain  goods  of  executor  damage  feasant,  695,  749. 
consequence  of  executor  not  removing  effects  from  the  land,  69.j, 
749. 
what  he  shall  bring  into  hotchpot  under  the  statute  of  distributions, 

1228,  1240. 
who   are   entitled   under   the  description    of    ' '  heirs "    in  a   WiU  of 
personalty,  867,  868,  ibid.  n.  {z).     See  Lapsed  Legacies — Purchase, 
ivords  of. 
legacy  to  A.  and  the  heirs  of  his  body,  834,  867. 

"A.  for  life,  and  then  to  the  heirs  of  his  body,"  868. 
"the  heirs  of  '  A.'  or  *  my  heir,'  "  868. 
"  my  heirs  or  next  of  kin,"  870. 

to  A.  and  his  heirs  does  not  lapse,  867,  868,   959.     But  see 
958,  n.  («). 
when  the  heir  entitled  under  the  word  "family,"  887. 
when   the  heir  takes   as   persona   designata,    868,    953.     See   Furchase, 

ivords  of. 
if  the  obligor  makes  the  obligee  his  executor,  in  what  cases  he  may  sue 

the  heir,  796. 
when  put  to  an  election,  as  to  a  legacy,  1184. 
assets  in  his  hands,  1309  et  seq. 
when   entitled   to   be  exonerated  by  the   executor,    1316  et   seq.     See 

Exoneration. 
not  bound  by  ancestor's  obligation,  unless  named,  1349. 
retainer  by,  790,  n.  (w),  792,  n.  {p). 
of  executor, 

liability  with  respect  to  bond  of  ancestor,  1348. 
entitled  to  money  covenanted  to  be  laid  out  in  land,  499. 
of  vendor  or  purchaser, 

when  entitled  to  the  estate  sold,  498,  1396,  1397. 
when  entitled  to  have  the  purchase  money  paid  by  the  executor, 
1396,  1397. 
applied  to  his  use,  1397. 
suit  in  County  Court  by,  where  estate  does  not  exceed  500^.,  1686,  1687. 
may  have  an  order  for  administration  without  suing  others  interested, 

1654. 
may  proceed  by  originating  summons,  1543. 

HEIR-LOOMS, 

what  they  are  strictly,  545. 

must  go  to  the  heir  by  custom,  546. 
semble,  must  be  of  a  ponderous  nature,  646. 
Crown  jewels,  546. 
not  devisable  to  executors,  546,  547. 

but  alienable  by  the  deceased  in  his  lifetime,  547. 
chattels  in  the  nature  of,  547. 

monuments,  coat  armour,  &c.,  547. 
coffin  and  shroud,  547. 
collar  of  SS.  and  Garter,  547. 
ancient  horn,  548. 

journals  of  the  House  of  Lords,  548. 

charters  and  deeds  belonging  to  inheritance  go  to  heir,  subject  to 
Land  Transfer  Act,  1897..  548. 
box  xa.  which  they  are  kept,  548. 
chattels  settled  or  devised  as,  549. 

proper  mode  of  limitation,  549,  550. 
not  liable  to  legacy  duty  till  they  vest  absolutely,  1776. 
ought  not  to  be  applied  unnecessarily  in  the  payment  of  debts,  550. 
chattels  which  go  to  the  successor  of  corporation  sole,  in  the  manner 
of,  551. 

HEREDITAMEMT.     See  Incorporeal  Serediiament. 

HERIOT, 

due  to  testator  as  lord,  executor  may  sue  for,  636. 

6k2 


1960  INDEX. 

HERITABLE  BOND, 

Scotcli,  descends  to  heir,  G04,  n.  {/)). 
heir  not  put  to  election  as  to,  1185. 

HISTORY 

of  testamentary  power,  1  et  seq.     See  JFill. 

HOLDING  OVER 

of  land,  administrator  of   executor  cannot  sue  for  penalty  for,  under 
4  Geo.  11.  c.  28..  180,  n.  (c). 

HOLOGRAPH  WILL, 

construed  more  benignly,  833,  n.  {e). 

HOPS, 

whether  they  go  to  the  executor,  537. 

HOTCHPOT.     See  Distribution. 

doctrine  of,  under  the  statute  of  distributions,  1240. 

advancement  by  mother  shall  not  be  brought  into,  1247. 

a  child  shall  not  bring  into,  for  the  benefit  of  the  mother,  1242. 

HOUNDS, 

pass  to  executor,  531,  ibid.  n.  {b). 

HOUSE, 

bequest  of  property  in,  928  et  seq. 

bequest  of  things  "in  and  about,"  931.     See  1067  et  seq. 

of  heir,  power  of  executor  to  enter,  to  remove  goods,  695, 

where  testator  contracts  to  build,  liability  of  executor  to  complete  the 

works,  1432. 
expense  of  keeping  up  testator's,  1438,  ibid.  n.  (g),  1497,  n.  {b). 

HOUSE  OF  LORDS, 

journals  of,  property  in,  548. 

HOUSEHOLD  GOODS, 

what  passes  by  description  of,  in  a  Will,  930. 

"goods  and  chattels  in  and  about  the  house,"  931. 
"  household  furniture,"  933. 
"household  effects,"  935. 

HOUSEKEEPING  EXPENSES, 

what  shall  be  allowed  in  executor's  accounts,    1438,   ibid.  n.  {g),  1497, 
n.  (*). 

HOWE  V.  LORD  DARTMOUTH, 
the  rule  in,  926,  1122. 

HUNDRED, 

whether  action  can  be  maintained  against,  by  executor  of  lessee  for 
injiu-y  done  by  rioters  under  stat.  7  &  8  Geo.  IV.  c.  31,  s.  2.  .610. 

HUSBAND  AND  WIFE, 

admissibility  of  evidence  against  each  other,  251. 

gift  to,  and  third  person,  construction  of,  849,  n.  (;),  861,  1206,  n.  (w), 

1802,  n.  (/,:). 
not  "  next  of  kin  "  to  each  other,  881. 

Husband, 

his  right  to  be  his  wife's  administrator,  297,  319  et  seq.     See  Ad- 
ministrator. 
except  after  decree  of  judicial  separation  as  to  property  acquired 

thereafter,  48,  321. 
or  after  protection  order,  321. 
right  of  his  representatives,  322,  323,  383. 
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HUSBAND  AND  Vi^lEY^-continucd. 
HvsBA'Ni)— continued. 

his  right  after  her  death  to  her  effects,  1231. 
right  of  his  representatives,  1231. 

to  her  chattels  real  in  cases  outside  Married  Women's  Property- 
Act,  523  et  seq. 
in  cases  within  that  Act,  521  ct  seq. 
to  her  choses  in  action,  in  cases  outside  Married  Women's  Pro- 
perty Act,  654  et  seq. 
in  cases  within  that  Act,  640. 
his  right  to  retain  for  his  wife's  funeral  expenses  against  creditors 

out  of  her  estate,  737,  n.  {h),  1407,  n.  (r). 
liability  of  him  or  his  executor  for  debts  of  wife,  1403  et  seq.    . 

provisions  of   Married  Women's    Property  Act   as    to,    1404, 
1405. 
general  effect  of  Act,  1405. 
as  to  shares  in  Companies  under  Companies  Act,  1862..  1406, 

1407. 
as  to  wife's  fraud  or  tort,  1406. 
his  liability  for  devastavit  of  wife  executrix,    1481,  1482.     iiee  De- 
vastavit. 

Wife.     See  Widow. 

Capacity  of  wife  to  make  a  Will,  38 — 50. 
1.  Before  Married  Women^s  Property  Act, 
not  affected  by  stat.  1  Vict.  c.  26.  .38. 
she  may  make  a  Will  as  executrix,  40,  325. 
she  may  make  a  Will  by  her  husband's  assent,  40. 
what  is  a  sufficient  assent,  40. 
doctrine  of  assent  explained,  41. 
assent  only  available,  if  he  survive,  41. 
a  widow  might  prior  to  1838  set  up  a  Will  by  recognition  made 

before  or  during  coverture,  42,  155. 
she   may  make   a  Will  in  pursuance    of    agreement    before 
marriage,  or  under  a  power,  42,  43. 
power  must  formerly  have  been  pleaded  in  the  allegation 

of  the  executor,  46,  297. 
present  practice,  46,  298. 

probate  should  be  granted,  though  the  power  be  ill  exe- 
cuted, 44. 
position  of  executors  of  such  Will,  46. 
such  a  Will  not  available  without  probate,  43,  44,  297, 

439. 
unless  of  real  estate,  43.     See  301,  302. 
but    the    production    of    such  probate   alone  would   not 

formerly  induce  a  Court  of  Equity  to  act  upon  it,  439. 
it  may  be  proved  without  the  husband's  consent,  43,  297. 
effect  of  Land  Transfer  Act,  1897.  .43. 
form  of  probate,  298. 

not  revoked  by  her  surviving  her  husband,  50. 
whether  exercise  of  power  by  Will  of  married   woman 
makes  property  assets,  1302,  ihid.  n.  [o). 
grant  of  probate  under  the  old  practice  had  to  specify  the 

power,  46. 
grant  of  probate  now  in  ordinary  form  without  exception  or 

limitation,  46. 
effect  of  general  probate,  46. 
limited  grant  still  made  in  some  cases,  46. 
Will  unduly  obtained  or  destroyed  by  marital  authority,  33, 

n.  («),  46. 
where  married  woman  dies  domiciled  abroad,  50. 
grant  of  administration  with  Will  annexed  with  consent  of 

husband,  377. 
probate  to  executor  named  in  Will  refused,  even  where  husband 

consents,  377. 
husband's  right  to  administration  ccBteromm.  298. 
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HUSBAND  AND  WIFE-cwUmned. 
Wife — conf  imied. 

Capacity  of  wife  to  make  a  Will — continued. 

1.  Before  Married  Women's  Property  Act — continued, 
she  may  make  a  Will  of  her  separate  property,  47. 

iu  reversion  as  well  as  possession,  continjjent  as  well  as 

vested,  47. 
of  the  accretions  of  her  separate  property,  47. 
exercise  of  general  power  makes  subject  thereof  assets,  49, 
1302  etseq. 
property  acquired  by  a  widow  cannot  pass  by  a  Will  made 

during  coverture,  42,  141,  n.  (e). 
Will  oi  feme  sole  revoked  by  marriage,  49,  138. 
Will  of  married  woman  made  during  marriage  under  power  in 
marriage  settlement  need  not  be  re -executed  on  her  surviving 
her  husband,  50. 
wife  of  husband  banished  by  statute,  50. 
the  Queen  Consort,  10,  50. 
wife  foreigner  and  domiciled  abroad,  50. 
Will  of  feme   covert   of  property   acquired  after  a  protection 

order,  48. 
after  a  judicial  separation,  48. 

2.  Under  Married  Women''s  Property  Acts, 
provisions  of  the  Acts,  48,  49. 

grant  no  longer  limited,  46,  298, 

when  her  Will  of  realty  entitled  to  probate,  43,  301,  302. 

republication  of  Will  made  during  coverture  now  unnecessary, 

39,  49,  141,  n.  {e). 
Act  does  not  remove  restriction  of  stat.  43  Geo.  III.  c.  108.. 

824,  n.  [t). 
Wife  executrix, 

might  make  a  Will  even  before  Married  Women's  Property 

Act,  40.     See  691. 
and  continue  the  chain  of  executorship,  181 ;  but  see  325. 
whether  if  infant  executrix  take  husband  of  full  age,  he  shall 

have  the  execution,  160. 
since  January   1st,  1883,  may  be  executrix  as  if  feme  sole,  160, 
161,  480,  li^O  cl  seq. 
consent  of  husband  no  longer  necessary,  160. 
liability  as  to  devastavit  committed  by,  1480,  1481. 
her    husband's    liability  for    her    devastavit,    before    Married 

Women's  Property  Act,  1481,  1569. 
no  longer  liable  unless  he  intermeddles,  1480. 
her  liability  for  husband's  devastavit,  1631,  n.  (J), 
her  estate  as  executrix,  693. 

her  power  before  Married  Women's  Property  Act,  733. 
her  power  since,  732. 

may  now  sue  or  be  sued  without  her  husband,  732,  1569. 
suing  without  her  husband,  not  liable  to  give  security  for  costs, 

735. 
ne  exeat  regno  against,  1663,  1664. 
arrest  of,  under  Debtors  Act,  1664,  1666. 
attachment  against,  for  want  of  answer,  1664. 
administration  de  bonis  non  at  her  death,  325. 
Wife  administratrix, 

her  capacity  for  the  office  of  administratrix,  360,  388  etseq.,  732, 

1480  et  seq. 
since  January   1st,  1883,    may  act  as,  without  control  of  her 

husband,  as  if  afeme  sole,  480,  732. 
suing  without  her  husband,  need  not  give  security  for  costs, 

735. 
husband  need  not  join  in  administration  bond,  429. 
old  law  as  to,  733. 
liability  as  to  devastavit  by,  1480,  1569. 

form  of  order  is  against  her  separate  estate,  1569. 
no  liability  to  attachment  for  non-compliance  with  order, 
1569. 
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HUSBAND  AND  WIFE— cmitinued. 
Wife — continued. 

Wife  administratrix — continued. 

}ie  exeat  regno  against,  1663,  1664. 

liability  to  attachment  for  security  of  fund  admitted  by  her 
accounts  to  be  in  her  possession,  1664,  n.  (a). 
Wife  next  of  kin  to  an  intestate, 

administration  shall  be  granted  to  her,  as  if  a  feme  sole,  360. 
law  before  Married  Women's  Property  Act,  360. 
to  whom  her  distributive  share  shaU  be  paid,    1052,    1053, 
1154  etseq.,mO. 
Legacy  to  the  Wife, 

(i)  Under  Mamed  Women's  Property  Act, 

what  property  comes  iinder  Act,  1155,  n.  (6). 
must  be  paid  to  her  only,  1155. 

an   executor   carmot,    since  Act,  set   off   debts   due  from 
husband  against  a  legacy  to  the  wife,  1052,  1053. 
(ii)  Apart  from  Married  Women's  Property  Act, 

by  common  law  payment  must  be  to  husband,  1154. 

so  where  wife  foreign  subject  and  husband  entitled  by 

foreign  law,  1160. 
interference  with  husband's  right : — 

(a)  by  wife's  equity  to  a  settlement,  1155  et  seq. 
what  amount  will  be  settled,  1155,  n.  {d). 
form  of  settlement,  1158,  n.  (w),  1160. 
on  whom  equity  binding,  1160. 
where  the  equity  not  allowed,  1155,  n.  {d),  1167, 

1160,  n.  {u)- 
when  wife  may  waive  her  right,  1158,  1159. 
{b)  by  gift  being  to  separate  use  of  wife,  1154. 
to  widow.     See  Widow. 
Widotv^s  right  to   be  her  husband^s  administratrix,    325 — 328.      See 
Administration. 
stat.  21  Hen.  VIH.  c.  5.  .325. 
she  is  usually  preferred  to  next  of  kin,  326. 
when  she  may  be  set  aside,  327. 
forfeiture  by  divorce,  328,  n.  (/). 

retainer  by  widow  for  loan  to  husband  out  of  her   separate 
estate,  795. 
Widow'' s  right  to  a  share  of  her  husband's  effects,  1232  et  seq. 

her  common  law  right  by  writ  de  rationabili  parte  bonorum,  2. 
her  right  under  the  statute  of  distributions,  1232  et  seq.      See 
881,  n.  (m).     See  Disfribxtion. 
Chattels  real  of  Wife, 

(i)  Apart  from  Married  Women's  Property  Act, 
right  of  husband's  executor  to,  523  et  seq. 

if  they  remain  in  statu  quo,  she  will  be  entitled,  and 
not  the  executor,  524. 
and  the  rule  is  the  same  in   equity  as  in  law, 

523,  n.  {h). 
what  amounts  to  a  disposition  by  the  husband, 
such  as  to  bar  her  right,  524 — 527. 
right  of  wife's  administrator  to,  528  et  seq. 

those  vested  during  coverture  go  to  the  husband,  yM>-e 

mariti,  528. 
secus,  of  those  not  vested,  528. 

and  where  the  wife  is  joint  tenant  with  another  of 
a  lease,  528,  n.  {:c). 
(ii)  Under  Married  Women's  Property  Act,  521 — 523. 
provisions  of  Act,  521,  522. 
what  property  comes  under  Act,  523. 

devolution  of  chattels  real  on  death  of  wife  without  dis- 
posing of  them  iinaltered,  521,  n.  (y). 
jus  mariti  abolished,  522,  n.  [y). 

husband  entitled  on  taking  out  letters  of  administration , 
522,n.  (y). 
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HUSBAND  AND  WIFE— continued. 
Wife — con  t  iniied. 

Separate  2}yopcrty,  paraphernalia,  and  rights  of  widoic,  571  et  xcq. 
(i)  Apart  from  Married  Women's  Property  Act, 

•what  words  will  give  a  separate  estate,  575,  942,  n.  [y). 
gift  to  the  separate  use  of  an  unmarried  woman  excludes 

executors  of  future  husband,  576. 
by  ante-nuptial  settlement,  576. 

ante-nuptial  agreement  in  writing,  576,  577. 
by  post-nuptial  settlement,  577- 

avoidance  of  such  settlements,  666,  n.  (i). 
by  wife's  separate  trading,  578. 
by  savings  from  wife's  separate  property,  578,  579. 
by  gifts  from  the  husband,  579. 

by  stock,  &c.  purchased  by  husband  and  wife  in  their  joint 
names,  579,  580. 
in  her  name  only,  580. 

what  is  sufficient  evidence  of  a  gift  by  husband  to  wife, 
580,  581.     See  1409,  1410,  1637. 
gifts  from  third  persons,  589. 
husband's  right  to,  on  her  death  intestate,  654,  ibid.  n.  (r). 

See  521,  n.  (y),  573,  n.  {m),  bib. 
pin-money,  ifcc,  582. 

similar  allowances,  582,  583. 

savings  out  of,  when  liable  to  husband's  debts,  583. 
in  arrear,  when  and  how  far  recoverable,  583. 
property  acquired  by  a  wife  after  a  protection  order  under 

Divorce  Act,  48,  575. 
paraphernalia,  584 — 590.     See  Paraphernalia. 
(ii)  Under  Married  Women's  Property  Act, 

all  gifts  to  maiTied  woman  after  Jan.  1st,  1883,  become  her 

separate  property,  573. 
woman  married  before  Jan.  1st,  1883,  not  entitled  to  hold 
as  separate  property  where  title  accrued  before  that  date, 
573,  574. 
sections  of  the  Act,  573,  574. 
construction  of  Act,  575. 
saving  as  to  settlements,  576. 
devolution  of  property  undisposed  of  by  married  woman  not 

affected  by  the  Act,  521,  n.  (y),  573,  n.  (w),  575. 
semble,   separate   property  under  Act  is  equitable  assets, 

1299,  n.  (r). 
provisions  of  Married  Women's  Property  Act,  1870,  now 

repealed,  571,  n.  (i). 
distinction  between  equitable  and  statutory  separate  use, 
654,  n.  (»•). 
Choses  in  action  of  wife, 
what  they  are,  640. 
(i)  Apart  from  Married  Women's  Property  Act, 

(a)  right  of  executor  of  husband  when  wife  survives,  641 
et  seq. 
rule  that  wife  is  entitled,  unless  husband  reduced  them 
into  possession,  64 1 . 
distinction  when  choses  in  action  accrue  before  or 
after  marriage,  641. 
instances, 

bond  to  wife,  diim  sola,  641,  655. 

to  husband  and  wife  during  coverture,  641. 

to  wife  alone  diu'ing  coverture,  642. 
stock,  642. 

arrears  of  rent,  643,  644. 
tithes,  644. 
estray,  644. 

orphan's  portion  in  chamber,  644. 
husband  and  wife  lost  in  the  same  ship,  321,  373, 
n.  (.s),  644,  645,  1017.     See  955,  n.  («). 
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HUSBAND  AND  WIFE— continued. 
Wife— continued. 

Choses  in  action  of  wife — continued. 

(i)  Apart  from  Married  "VYomeu's  Property  Act — continued. 

(a)  right  of   executor  of   husband  when  wife  survives — 

continued. 
what  amounts   to    a    reduction    into    possession    by- 
husband,  G45  et  scq. 
mere  intention  insufficient,  G46,  G47. 
mere  appropriation  of  fund  insufficient,  647. 
receipt  by  husband,  647,  648. 

what  does  not  amount  to,  648 — 651. 
receipt  as  trustee,  651. 
effect  of  husband's  bankruptcy,  646,  n.  (;(/). 
effect  of  proceedings  in  law  and  equity,  651  et  wq. 
effect  of  arbitration,  652. 
SigTe&meuts pendente  Itte,  652. 
when  executor  of  husband  entitled  to,  by  reason  of  an 
ante-nuptial  settlement,  653. 
by  reason  of  a  post-nuptial  settlement,  654. 

(b)  right  of  administrator  of  wife  when  husband  survives, 

654  et  seq. 
as  to  her  separate  property,  654,  n.  (/). 
distinction  between  husband's  rights  individually  and 

as  administrator  to  wife,  655. 
as  to  judgments  and  decrees,  657. 
husband  not  entitled  to  revive  judgment  on  death  of 

wife,  657. 
husband  not  entitled,  where  wife  died  joint  tenant  of  a 
reversionary  chose  in  action,  657,  658. 
(ii)  Under  Married  Women's  Property  Act, 
provisions  of  the  Act,  573,  574. 
choses  in  action  of  women  married  since  Jan.  1st,  1883,  their 

separate  property,  573. 
80  of  women  married  before  if  their  title  accrued  since,  673, 

574. 
construction  of  Act,  640. 

husband  can  now  only  claim  as  administrator  to  wife  not 
jure  mariti,  640.     See  521,  n.  (y). 


IDIOT, 

incapacity  of,  to  make  a  Will,  12. 

who  is  to  be  considered,  12. 
incapacity  of,  to  be  executor,  164.     See  359 — 361. 

IF, 

the  word  construed  "  when,"  839. 

ILLEGITIMATE  CHILDREN.     See  Bastard. 
gifts  to,  by  Will,  855  et  seq.,  882,  n.  {p}. 

ILLITERATE  PERSON, 

precautions  necessary  for  authenticating  Will  of,  14,  255. 
probate  of  Will  of,  255. 

IMPERFECT  GIFT, 

no  equity  to  complete,  580,  n.  (p),  1409. 

IMPORTUNITY.     See  TTiU,  who  is  capable  of  inakinff. 
legal  sense  of  the  word,  31. 
Will  obtained  by,  31. 

IMPRISONMENT, 

for  debt,  abolition  of,  by  "Debtors  Act,  1869,"  1667.     See  JVe  Exeat 
Regno. 
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INCAPACITY.     See  Will,  ivho  is  capable  of  making. 

of  executor,  grant  of  admmistration  cum  testamento  nnnexo,  878. 

INCOME, 

bequest  of,  what  it  passes,  942. 

bequest  of,  when  it  vests  capital,  942,  980  ct  seq. 

tax,  what  words  will  exonerate  legacy  from,  1856,  n.  {c). 

INCOMPLETE  GIFT.     See  Imperfect  Gift. 

INCONSISTENT  CLAUSES.     See  Election. 
in  same  Will,  125. 
construction  of,  125,  837. 

INCONSISTENT  WILLS, 

revocation  in  case  of,  119,  122. 

INCORPORATION, 

of  unattested  documents  with  WiU,  74 — 78. 

document  must  be  clearly  identified  and  in  existence  at  date  of  Will, 

75,  n.  (a). 
republication  of  Will  by  codicil  not  of  itself  sufficient  to  incorporate 

document  not  in  existence  at  date  of  Will,  75,  n.  {b). 
parol  evidence  admissible  to  identify  the  document,  77. 

INCORPOREAL  HEREDITAMENT, 

lease  of,  goes  to  executor,  515.     See  Estate,  quantity  in  possessioti. 

INDEMNITY, 

whether  executor  entitled  to,  against  contingent  debts,  before  parting 
with  assets  to  legatee,  1079  et  seq.,  1399,  1400,  ibid.  n.  {q). 

every  trust  instrument  to  be  deemed  to  contain  clauses  for,  as  to  loss  of 
assets  and  reimbursement  of  trustees.  Trustee  Act,  1893,  s.  24, 
replacing  stat.  22  &  23  Vict.  c.  35,  s.  31 . .  1475.     See  Devastavit. 

INDIA, 

administration  taken  in,  rights  of  administrator,  341. 

domicil  in,  1266,  1268. 

property  in,  when  assets  in  the  hands  of  an  executor,  1289.     See  1285, 

n.  (i). 
commission  formerly  allowed  to  executors  in,  1504. 
necessary  parties  to  suit  for  account  of  assets  of  intestate  who  died  there, 

1648,  ibid.  n.  [h). 
rule  in  Howe  v.  Dartmouth  does  not  apply  to  estate  of  person  dying  in, 

unless  parties  entitled  come  here,  1123,  n.  {U). 
what  India  Stocks  are  trust  investments,  1450. 
what  Indian  railways,  1450,  1451. 

INDUSTRIAL  SOCIETY, 

when  representation  not  necessary  to  member  of,  368. 

INFANT.     See  Administration  durante  minoritate. 
distinction  between,  and  a  minor,  388. 
capacity  of,  to  make  a  Will,  12. 
stat.  1  Vict.  c.  26..12. 

Will  by  minor  who  is  a  soldier  or  seaman,  12,  91. 
at  what  age  capable  of  choosing  a  guardian,  388. 

assignment  of  guardian  by  the  Court,  388. 
may  be  appointed  executor  at  any  age,  159. 
even  en  ventre  sa  mire,  159. 
iole  executor,  cannot  act  till  twenty-one,  159. 
not  entitled  to  interest  on  legacy,  1171. 
whether,  if  an  executrix  infant  take  husband  of  full  age,  he 

shall  have  execution,  160. 
liability  of,  when  of  age  on  judgment  obtained  against  ad- 
ministrator durante  minoritate,  397. 
next  of  kill, 

administration  granted  to  another  durante  minoritate,  359,  360. 
case  where  a  feme  covert  is  a  foreigner  and  a  minor,  360,  391. 
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INFANT— c(/w!;»MK«;. 

conversion  of  property  by  trustees  of,  504. 
payment  of  distributive  share  duo  to,  1137  et  seq.,  1270. 
legacy  to.     See  Interest,  and  also  11G8  et  seq. 
at  what  time  to  be  paid,  1128,  1137,  1138. 
where  he  dies  under  age,  1128. 
to  whom  to  be  paid,  ll'dl  et  seq. 

whether  to  testamentary  guardian,  1138,  n.  ()•). 

Stat.  36  Geo.  III.  c.  52,  superseded  by  Trustee  Act,  1893.  ,1140, 

1556. 
costs  of  suit  to  secure,  how  payable,  1139,  1140. 
confirmation  by,  after  attaining  majority,  of  previous  applica- 
tion of  legacy,  1138. 
when  executor  may  allow  maintenance  out  of,  1140  et  seq.    See 

Maintenance. 
when  the  Court  will  order  it,  1140  et  seq. 
when  payment  of,  for  advancement  allowed,  1153. 
trustee,  vesting  orders  made  in  respect  of  estates  of,  by  the  High  Court, 

1622,  1623. 
will  be  barred  under  statute  of  limitations  by  neglect  of  his  trustee  to 

sue,  1538. 
must  be  sued  jointly  with  other  executors  or  administrators,  1611. 
but  is  not  liable  for  devastavit,  1611,  n.  {q). 

or  to  account  for  receipts  during  infancy,  1611,  n.  {q). 

or  for  waste  of  assets  come  to  him  as  executor  clc  son  tort, 
1611,  n.{q). 
is  bound  by  all  acts  done  according  to  office  of  executor,   1611, 
n.  {q). 
but  not  by  release  given  during  infancy,  even  after  he  has 
proved,  1611,  n.  {q). 

INFLUENCE.     See  JTIH,  ivho  is  capable  of  making. 

Will  obtained  by,  31—36,  46,  86—90,  255,  434,  n.  {u). 
what  sort  will  annul  a  Will,  32. 

INHABITANTS, 

legacy  to,  902. 

INJUNCTION, 

to  restrain  insolvent  or  bankrupt  executor,  162. 

to  restrain  assignees  of  bankrupt  executor  from  paying  over  the 
fund  to  him,  163,  n.  {(i). 

Chancery  Division  will   not  grant  pending   litigation  in  the  Probate 
Division,  402.     See  1685,  n.  {z). 

by  executor  to  restrain  co-executor  from  intermeddling  before  probate, 
1685. 

when  creditor  restrained  from  proceeding  on  a  judgment  after  adminis- 
tration granted,  1539. 

when  proceedings  in  foreign  Court  restrained,  1538. 

to  restrain  publication  of  testator's  letters,  1537. 

mandatory,  can  be  obtained  by  executor  for  wrong  to  testator's  estate, 
1636. 

can  be  granted  by  County  Court,  1690. 

INJURY, 

to  personal  estate  of  deceased,  remedy  of  executor,  607,  608. 

INOFFICIOUS  WILL,  25. 

INSANITY.     See  Lunatic,  IVeahiesa. 
what  is,  14,  29. 

criterion  of,  24,  n.  (■«). 

partial  insanity,  2\  ct  seq. 

hereditary,  constitutional,  14,  n.  (/). 

onus  of  proof  on  party  asserting  it,  15. 

letters  written  to  testator  no  evidence  of  sanity,  29. 
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INSA'NITY—couimucd. 

Will  made  by  person  insane,  14. 

does  not  become  valid  though  testator  recover  his  mind,  156. 
during  lucid  interval,  15 — 21. 

transfer  in  such  case  of  onus  prohandl,  15,  16,  ibid.  n.  [p). 
what  is  proof  of  lucid  interval,  IQi  et  seq. 

act  of  making  rational  Will,  17.     See  18,  n.  {z). 
distinction  between  delii'ium  and  insanity,  20. 
a  Will  may  be  established  though  all  the  attesting  witnesses  depose 

to  testator's  insanity,  25,  79,  254. 
effect  of  commission  of  lunacy,  25. 
republication  of,  after  recovery  of  mind,  156. 
Will  not  revoked  by  subsequent  insanity,  14. 

by  insanity  supervening  between  the  instructions  and  the  execution, 
29. 
an  insane  person  cannot  be  an  executor,  164. 

grant  of  administration  to  another  when  executor  becomes  insane, 
164. 
revocation  of  administration  granted  to  administrator  who  has  become 

insane,  452,  453. 
administration  granted  during  a  lunacy  without  revoking  former  grant, 

391. 
when  next  of  kin  insane  his  next  of  kin  must  be  cited  by  person  seeking 

administration,  359,  n.  (J). 
stock  standing  in  name  of  insane  trustee  or  executor  (Lunacy  Act,  1890), 
1623. 

INSERTIONS, 

in  Will,  whether  they  may  be  corrected  in  the  probate,  259  etjseq.     See 
Probate — Construction — Fraud — Rectification,  manner  of  obtaining. 

INSOLVENT.     &ee  Bankrupt. 

assignee  of,  on  his  death   the   estate   of   the   insolvent  vested  in  his 

executor,  472,  488,  489. 
appointed  executor,  probate  cannot  be  refused  to,  162,  163,  289. 

control  of,  by  appointing  a  receiver,  or  by  requiring  security,  163. 
See  Receiver. 
estate,  administration  of,  by  Chancery  Division,  759. 
in  bankruptcy,  761,  1646. 
executor  having  committed  devastavit,  discharged  under  the  Act,  1632, 

1633. 
estate,  effect  of  sect.  10  of  Judicature  Act,  1875,  on  administration  of, 
759. 
effect  of  Hinde  Palmer's  Act,  1869,  as  to  preference,  771. 
proof  in  administration  for  estimated  liability  for  future  calls,  773, 
774. 

INSTRUCTIONS.     See  Will. 
for  a  Will, 

shall  be  presumed  on  proof  of  testator  having  signed  Will,  254. 
cannot  be  used  for  construction  of  Will,  842. 
or  to  supply  omissions,  258. 

INSURANCE, 

power  of  executors  of  assured  to  re-assure,  712. 

of  executors  of  assurer  to  procure  indorsement  of  policy  against 
fire,  712. 
insurable  interest  of  executor  in  another's  life,  1298,  n.  («). 
executors  not  bound  to  insure  or  continue  insurances,  1444,  ibid.  n.  (>•). 
provisions  of  Trustee  Act,  1893,  as  to  insuring,  1444,  n.  (r). 
by  tenant  for  life  against  fire,  637. 

INTENTION.     See  Construction. 

of  testator  as  to  revocation,  125.     See  Will,  revocation. 

of  testator  the  guide  to  construction  of  his  Will,  831,  837,  ibid.  n.  {ff), 

842,  973. 
particular  in  Will  to  bo  sacrificed  to  general,  834,  868,  n.  {x). 
on  failure  of  particular,  general  carried  out,  877. 
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INTEREST.     See  3lain(eii(i»cr. 
money  due  for, 

may  be  apportionetl,  633  et  s«q. 
upon  legacies,  1162  et  seq. 

on  specific  legacies,  1162. 
charged  on  real  estate,  1166. 
charged  on  proceeds  of  sale  of  real  estate,  1166. 
on  general  legacies,  1163. 
not  on  legacy  to  infant  executor,  1171. 
where  no  time  for  payment  is  fixed,  1163 — 1166. 
payable  ordinarily  after  a  year,  1163,  1165. 
payable  from  death  in  case  of  legacy  in  satisfaction  of  debt, 
1163. 
in  case  of  legacies  to  children,  1163,  1164. 
on  annuities,  1166. 

on  legacies  for  life,  1117  et  seq.,  1166. 
on  contingent  legacies,  1121,  1170. 
where  time  for  payment  is  fixed,  1 166. 

generally  not  payable  before  time  arrives,  1128,  n.  [q),  1166, 
1167. 
exceptions  in  case  of, 

severance  of  legacy  immediately,  1167. 
legacies  to  children  of  testator,  1168. 
when  it   is   the  apparent  intention  that  the  legatee 
should  be  maintained  thereout,  1169. 
legacy  given  with  interest,  1169. 

where  infant  legatee  dies  under  age  who  entitled  to  interest,  1169. 
where  legacy  to  infant  on  acce]pting  office  of  executor,  1171. 
when  payment  of,  an  admission  of  assets,  1629.     See  1591,  1592, 
questions  as  to,  governed  by  what  law,  1171. 
rate  of  interest,  1171,  1456,  n.  (A),  1490. 
in  adjusting  the  rights  as  between  tenant  for  life  and  remainderman, 

1118  (?;  seq. 
compound,  when  allowed  as  against  executor,  1172. 
legatee  refunding  not  to  be  chai'ged  with,  1191. 

in  what  cases  executor  to  be   charged  with,   in  his  accounts,    1488 
et  seq. 
at  what  rate,  1490  et  seq. 
whether  simple  or  compound,  1495 — 1497. 
allowance  of,  to  executor  for  money  advanced  by  him,  1497. 
what  passes  by  a  bequest  of  the  "interest "  of  a  particular  fimd,  942. 
when  gift  of,  vests  capital,  980  et  seq. 
payment  of,  on  bond  of  testator,  no  admission  of  assets,  1591,  1592. 

INTERLINEATIONS.     See  Alterations. 
how  attested,  71,  n.  [k). 

INTERLOCUTORY  ORDERS  OR  JUDGMENTS, 
appeal  from,  450. 

INTERROGATORIES, 

Will  made  by,  valid,  31. 

may  be  administered  to  a  person  respecting  his  knowledge  of  testamen- 
tary papers,  299,  n.  (/). 

INTESTACY.      See    Administration,   Advancement,    Bastard,    Croivn,   Dis- 
tribution, Next  of  Kin. 
sect.  8  of  Real  Property  Limitation  Act,  1874,  does  not  extend  to  cases 
of,  1658,  n.  {I). 

INTESTATES  ESTATES  ACT,  1890, 

widow  entitled  under,  has  sufficient  interest  in  real  estate  to  maintain 
administration  action,  1638,  n.  [c). 

INVENTORY.     See  Probate  Duty. 

stat.  21  Hen.  VIII.  c.  5,  as  to  inventory  by  executor,  741,  742. 
stat.  23  Car.  II.  c.  10,  as  to  inventory  by  administrator,  742. 
ancient  ecclesiastical  law  respecting,  742. 
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INYENTOBY— continued. 

in  -what  cases,  and  by  whom,  the  exhibiting  of,  is  compellable,  742, 
1682. 

after  what  lapse  of  time,  74/). 

what  persons  are  compellable  to  exhibit,  746. 

consequences  of  hanging  back  when  inventory  assigned,  74G. 

in  practice  not  usually  now  required,  742. 
form  and  contents  of,  747,  1682. 

need  not  contain  property  situate  abroad,  747,  748. 
whether  the  Probate  Court  can  entertain  objections  to,  748,  1G83. 
Court  of  Probate  no  jurisdiction  to  compel  filing  of,  by  administrator  who 
had  taken  out  administration  in  Ecclesiastical  Court,  424,  1682,  n.  {e). 
effect  of, 

in  evidence  on  a  plea  oi  plcne  administravit,  1589. 
given  to  executor  by  tenant  for  life  of  chattels,  1127. 
declaration  now  in  some  case  substituted  for,  749. 

INVENTORY  DUTY, 

in  Scotland,  1694. 

INVESTMENTS, 

by  executor,  what  are  authorized,  provisions  of  Trustee  Act,  1893,  as  to, 

1449.     See  also  \\\%  et  seq. 
on  real  security  where  loss  occurs,  1445,  ibid.  n.  («/). 
on  personal  security  where  loss  occurs,  1446. 
trustee  continuing  to  hold  authorized,  1452. 

IRELAND.  See  also  Domicil. 
assets  in,  1284,  ibid.  n.  {d). 
probates  granted  in,  to  be  of  like  force,  as  probates  granted  in  England 

on  being  resealed,  by  stat.  20  &  21  Vict.  c.  79,  s.  95.  .270,  n.  {tn). 
probate  of  Will  of  testator  domiciled  in,  before  August  6,  1861 . .  278. 
since  August  6,  1861.  .281— 285. 
Mortmaiu  Acts  do  not  apply  to,  825. 

ISSUE.     See  sect.  29  of  Wills  Act  [Appendix),  1873. 

who  are  entitled  under  a  gift  to  "  issue  "  in  a  WiU  of  personalty,  870, 
871. 

when  they  i&ke  per  capita,  and  when^«'  stirpes,  1255,  n.  [b). 

to  A.'  and  his  issue,  871. 

to  A.  or  his  issue,  876,  877. 

to  several  persons  and  the  issue  of  their  respective  bodies,  871. 

to  several  persons  and  their  respective  issue  to  take^er  stirpes,  871. 

to  A.  and  his  issue  as  tenants  in  common,  871,  872. 

to  A.  for  Ufe,  and  after  his  death  to  his  issue,  872. 
how  construed  in  gifts  of  realty,  870,  n.  [k). 

construed  differently  in  gifts  of  realty  and  personalty  in  same  "Will,  836. 
what  is  meant  by  "failure  of  issue,"  866,  n.  («). 
when  all  descendants  take  under  the  description  of,  872. 
when  children  only,  873,  874. 

"  without  having  issue,"  construed  "  without  issue,"  840. 
"leaving  no  issue,"  construed  "having  had  no  issue,"  840,  n.  [z). 
when  a  word  of  purchase,  when  of  limitation,  872,  ibid.  n.  [t). 

ISSUES  OF  FACT, 

questions  under  Trustee  Relief  Acts  may  be  raised  on,  1561. 
when  judge  may  order,  to  be  tried  where  execution  sought  against 
executor,  1603. 

JEST, 

Will  made  in,  82,  n.  (c). 

JEWELS, 

what  passes  by  bequest  of,  949. 

JEWS, 

charities  for,  803,  n.  (s). 

forfeiture  clause  in  Will  for  legatee  becoming  Christian  not  void  as 
ayainst  public  policy,  1020,  n.  (A). 
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JOINDER, 

of  parties.     See  Parties. 

of  different  causes  of  action,  1517,  1571.     See  MemeUies. 

JOINT  CONTRACT, 

interest  in,  when  it  passes  to  executor,  638. 
remedy  upon,  does  not  go  to  executor,  1512,  1513. 

except  when  the  interest  is  several,  1513. 
liability  on,  does  not  survive  at  law  against  executor,  1367. 

when  it  does  iu  equity,  1373  ct  seq. 

enforcing  judgment  against  surviving  defendants,  1368  et  seq. 
right  of  one  of  co- contractors  to  have  contribution  from  executors  of 

another,  1378.     See  1414,  n.  (,/). 
joint  and  several  bond,  what  words  constitute,  1371.  n.  {s).     See  Bond. 
joint  and  several  covenant,  what  words  will  constitute,  1513,  n.  (i). 

JOINT  DEBT, 

survives  at  law,  otherwise  in  equity,  486,  487,  n.  (m). 

effect  of  sect.  61  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 

where  money  in  a  mortgage  or  obligation  is  expressed  to  be  on  a 

joint  account,  487,  n.  (w). 

JOINT  TENANTS.     See  Joint  Contract,  Tenants  in  Common. 

personalty,  of  which  the  deceased  was  joint  tenant,  shall  not  at  law  go 
to  his  executor,  486. 
except  in  the  case  of  partners  in  trade,  &c.,  486. 
leases  held  by,  486,  516. 
when  purchasers  held  to  purchase  as,  487,  ibid,  n,  (o). 
legacy  to,  does  not  lapse  by  the  death  of  one,  but  survives  to  the  other, 

963,  1205. 
effect  of  revocation  of  gift  to  one  of  several,  963. 
survivorship  between,  as  to  residue,  &c.,  1204,  1207,  n.  (s),  1215. 
when  legatees  take  as,  1205.     See  882,  n.  («),  893,  n.  {x). 
when  devisees  of  realty  take  as,  1208. 

what  words  constitute,  876,  1205,  n.  {k),  1206,  n.  (o),  1207,  nn.  (yj),  (s). 
what  words  will  effect  a  severance,  657,  658,  1215. 
husband  and  Avife  and  third  person,  what  shares  they  take  in,   861, 

1206,  n.  (/«)• 
"A.  and  B.  and  their  children,"  what  shares  they  take  in,  849,  ibid. 
n.  (z).     See  876. 

JOINT  WILLS,  94  et  seq.     See  Mutual  Wills. 

JOURNEYS  ACCOUNTS, 

writ  by, 

what  it  was,  1525,  n.  (o). 

origin  of  the  term,  1525,  u.  (o). 
yiheu  plaintiff  diiedi,  the  writ  could  not  be  brought  by  his  executor, 

1525,  1581.     ■ 
when  defendant  died,  the  plaintiff  might  have  had  the  writ  against 
his  executor,  1581  ;  but  see  n.  {z). 

JUDQE, 

executors  of,  scire  facias  against,  to  certify  bill  of  exceptions,  1409. 

JUDGMENT.     See  Costs,  Execution. 

must  be  registered  to  operate  as  a  charge  on  land,  766. 
for  testator, 

how  to  be  enforced  by  the  executor,  &11  et  seq.,  Ib'ii. 

f,.  fa.  issued  in  testator's  lifetime  may  be  executed  after  his 

death,  1534.  See  also  678. 
procedure  as  to  entry  of,  677. 
entry  of,  mine  fro  tunc,  %11. 

when  executor  may  enter  upon  warrant  of  attorney,  679. 
how  enforced  by  administrator  de  bonis  non  when  obtained  by 

original  executor,  691. 
whether  an  action  will  lie  thereon,  665. 
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JUDGMENT— condmail.  f 

against  testator, 

its  pi'ecedence  in  payment  by  executors  to  all  other  debts,  762  ef  neq. 
what  sort  of  judgment,  762. 

if  entered  up  after  testator's  death,  -where  he  dies  after 
verdict,  762. 
but  not  if  entered  up  where  he  dies  between  interlocu- 
tory and  final,  763. 
must  formerly  have  been  docketed,  764. 
must  now  be  registered,  765  et  scq. 
effect  of  not  registering,  765,  766. 
judgments  not  registered  to  have  no  priority,  23  &  24  Vict.  c.  38, 

s.  3.. 763,  764. 
notice  of  unregistered  judgment  to  executor  gives  it  no  priority,  781. 
foreign  judgment,  763. 
Irish  judgment,  763. 

the  judgments  have  no  precedence  amongst  themselves,  766. 
executor  liable  ujDon,  whether  the  cause  of  action  would  have  sur- 
vived or  not,  1367. 
remedy  upon,  1368  et  seq.,  1601. 

formerly  by  writ  of  revivor,  or  entry  of  suggestion,  1601. 
after  judgment  and  execution,  the  plaintiff  might  bring  debt 
suggesting  a  devastavit  against  the  executor,  1602, 
procedure  under  Judicature  Act,  1368  et  seq.,  1603. 
entry  of,  when  to  be  dated,  763. 

nunc 2iro  tunc,  Gil. 
when  may  be  entered  against  testator  on  warrant  of  attorney,  1606. 
for  executor,  665. 

an  action  will  lie  thereon,  665. 

decrees  in  equity  distinguishable,  665,  n.  {I). 
judgments  in  County  Coui'ts  also  distinguishable,  665,  n.  (/). 
orders  for  alimony  pendente  lite  also  distinguishable,  665,  n.  (/). 
against  executor  or  administrator, 

order  giving  leave  to  issue  execution  not  equivalent  to,  665,  n.  (/), 
1369,  1603. 
does  not  enable  charging  order  to  be  made,  666,  n.  {J),  1369. 
what  it  ought  to  be,  1594. 

on  plea  of  release  to  testator,  1594. 
plene  administravit ,  1594. 
to  what  amount,  1594. 
against  one  of  several  executors,  1596. 
ne  unques  executor,  1594. 
release  to  executor,  1594. 
unregistered,  obtained  before  administration  decree,  effect  of,  1585. 
of  assets  in  futuro,  1596. 

could  not  be  had  when  plea  of  plene  administravxt  traversed, 

1596,  1597. 
plaintiff,  by  taking  it,  admits  the  assets  fully  administered  to 
that  time,  1597. 
in  debt  or  scire  facias  upon,  he  cannot  show  assets  before 
judgment,  1598. 
costs  on,  1597. 
execution  on,  1603. 

proceedings  under  Judicature  Act,  1603. 
proceedings  under  old  law,  1603. 
proceedings  on  judgment  against  executor  de  bonis  testatoris,  1597. 
hy  fieri  facias,  1598. 
by  scire  fieri  inquiry,  1598. 
by  attachment  under  Ord.  XLV.,  1597,  n.  {h). 
by  action  of  debt  suggesting  a  devastavit,  1599  et  seq. 
against  adniini.'-trator  durante  minoritate,  enforceable  against  executor 
when  of  age,  397. 
its  rank  in  the  payment  of  debts,  762  et  seq.,  783,  784. 

without  notice  of  a  superior  debt,  may  be  pleaded  in  bar,  780. 
what  is  sufficient  notice  to  bind  executor,  781. 
executor's  power  of  preference  by  confessing  judgment,  782,  1586, 

n.  [()).    See  Debts. 
pleadixig  an  unsatisfied  judgment  and^j^twe  ad ministravit propter ,  1 584. 
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JUDICATURE  ACT,  1875,  s.  10. 

effect  of,  as  regards  introduction  of  bankruptcy  rules  into  administration 
of  insolvent  estates,  759 — 761. 

JUDICATURE   ACTS.      See  Statute  Index  and  Index  of  Oedees  and 
Rules. 
have  not   altered  probate   practice  in   non- contentious    business,   238, 

n.  (;o,. 

contentious  business  governed  by,  241,  n.  (.»). 

semble,  do  not  alter  powers  of  administrator  before  the  grant  of  letters, 

315. 
provision  of,  that  rules  of  equity  shall  prevail,  explained,  705,  u.  [d). 

See  478,  1054. 

JUDICIAL  SEPARATION.     See  Hmbaml  and  Wife. 

Will  oi  feme  covert  of  property  acqtiired  after,  48,  692. 
right  of  husband  to  administer  to  wife  after,  321. 

JUDICIAL  TRUSTEE, 

appointment  of,  under  Judicial  Trustees  Act,  189(3. .  162,  n.  id),  1624. 

JUDICIAL  TRUSTEES  ACT,  1896. 

protection  of  executors  and  trustees  under,  in  cases  of  breach  of  trust, 

1466. 
remuneration  of  trustee  appointed  under,  1503. 

JURISDICTION.     See  Ne  Exeat  Rcrjno. 

as  to  grants  of  probate  and  letters  of  administration  assigned  to  Probate 

Division  of  High  Court,  209—211. 
sembJe,  other  divisions  of  High  Court  have  jurisdiction  also,  212. 
trustees  out  of.  Chancery  Division  may  make  vesting  orders  as  to  estates 

of,  1622. 
executor  being  out  of,  "  at  the  expiration  of  twelve  months  "  from  death 

of  testator,  means  "at  or  after"  the  expiration  of  twelve  months, 

404,  n.  (2). 
service  out  of,  404,  n.  {y),  427,  n.  (.v), 

JUS  ACCEESCENBI,  486. 

disponendi,  as  to  partnership  chattels,  486,  n.  (i). 

JUS  MARITI, 

abolished  by  Married  Women's  Property  Act  as  to  property  aflEected  by 
it,  521,  n.  (//),  640. 

JUST  ALLOWANCES, 

made  without  special  order  in  taking  account,  1553. 
instances  of  such,  1553,  1554. 


KIN.     See  Next  of  Em . 

KING.     See  Crown. 

capacity  of  the  King  to  make  a  Will,  9,  10.     See  1021,  n.  {n), 
probate  of  his  Will, 

the  Probate  Court  has  no  jurisdiction  to  grant,  or  letters  of  adminis- 
tration, 10,  11. 
but  the  Will  cannot  be  relied  on  without  probate,  213. 
may  be  constituted  executor,  158. 

he  may,  in  such  case,  appoint  persons  to  officiate  the  Will,  l.'iS. 
debts  due  to, 

from  executor,  goods  of  deceased  not  liable  to  satisfy,  474. 
their  priority,  756,  757,  776. 

KINGSDOWN'S  (LORD)  ACT,  281  et  s"q. 

KNOWLEDGE, 

of  testator  of  contents  of  his  Will,  254  et  aq.     See  Evider.ce  in  Testa- 
mentary Causex. 

W.E. — VOL.  IT.  6  L 
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LABOURER,  .       ..  ,  .   .^, 

wages  of,  when  entitled  to  preferential  payment,  iGl,n.  [e). 

T  A  PTT'FS 

effect 'of,  as  to  barring  proceedings  in  equity,  1082,  n.  (e),  1087,  n.  {o), 

1478,  1509,  1593,  n.  (A),  1655,  n.  (y). 
as  against  creditors  of  an  estate,  1082  et  scq.,  1478,  1593,  n.  (A). 

LAND.     See  Beal  Estate. 

action  for  recovery  of.     See  Ejectment. 
definition  of,  in  Mortmain  Acts,  806,  n.  (i),  817. 

LAND  TRANSFER  ACT,  1897,  Part  I.,  1275  et  scq.     For  full  references 
to  the  different  sections,  see  Index  of  Statutes. 
ascertainment  of  heir-at-law  or  other  person  in  whom  real  estate  vested, 

under  Ord.  LV.  r.  4a.  .1546,  1039. 
devolution  of  legal  interest  in  real  estate  on  death,  444,  485,  695,  699, 
722,  1275,  1308. 
in  the  absence  and  until  constitution  of  legal  representative,  470. 

it  vests  in  all  the  executors,  1275,  n.  {d). 
the  reversion  and  the  rent  go  to  the  executor  or  administrator,  696. 
personal  representatives  hold  real  estate  as  trustees  for  beneficiaries, 

1276. 
real  estate  to  be  treated  as  if  chattel  real  vesting  in  personal  repre- 
sentatives, 494,  1275,  1276. 
but  one  only  cannot  sell,  1275,  n.  {cl),  1276. 
appointed  under  general  power  treated  as  ii  vested  in  testator,  43, 

1275. 
specifically  devised  real  estate,  701,  1277. 
power  of  executor  or  administrator  to  lease,  707. 
probate  and  letters  of  administration  granted  of  real  estate  only,  43, 

214,  301,  1275. 
definition  of  real  estate  in  Part  I.  of,  1275. 

real  estate  to  be  administered  like  and  subject  to  same  liabilities  as 
personal  estate,  700,  722,  1276. 
but  order  in  which  now  applicable  in  payment  of  debts,  &c.,  not 

aflfected,  1276,  1316. 
no  new  right  of  retainer  conferred  by  Act,  495,  n.  (//),  1276,  n.  {q). 
liability  of  real  estate  for  payment  of  legacies  not  affected,  1276. 
costs  of  administration  action  not  affected,  1276,  n.  {cj). 
grant  of  administration,  where  intestate  dies  possessed   of  real  estate, 

334,  1277. 
assent  and  conveyance  by  personal  representatives  to  heir  or  devisee, 
1277. 
until  assent  or  conveyance  personal  representative  person  to  sue  on 

covenant  made  with  lessor,  622. 
Court  may  order  conveyance  after  expiration  of  one  year,  1277. 
no  fee  payable  on  such  conveyance  unless  for  value,  1277. 
production  of  assent  authorizes  registrar  to  register  person  named 
in  assent,  1277. 
appropriation  of  land  in  satisfaction  of  legacy  or  share,  1194,  1278. 

no  higher  stamp  duty  payable  than  in  case  of  similar  transfer  of 

personal  property,  1278. 
production   of   evidence   of   appropriation   authorizes   registration, 
1278. 
liability  for  duty  on  real  estate  not  affected,  1278. 

probate  rule  of  1897  as  to  applicability  of  rules,  orders,  &c.,  to  grants 
under  Land  Transfer  Act,  1897.  .250. 

LANDLORD  AND  TENANT.     Sec  Emblemefits,  Fixtnres,_  Lease,  Rent. 
apportionment  of  rent  under  lease  made  by  tenant  for  life,  033. 
covenant  to  repair, 

when  executor  liable  upon,  1350. 
personally,  1394. 
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LANDLORD  AND  TEN AT^T— continued. 
covenant  to  pay  rent,  1385. 

liability  of  executor  upon,  1385  et  seq.     See  Rent. 
after  assignment,  1393,  1394. 

personal  liability  of  executor  for  rent  in  his  own  time,  1387 
et  seq. 
covenant  to  discbarge  tenant  of  quit  rent,  when  executor  of  landlord 
liable  on,  1350,  1351. 

LANDS  CLAUSES  ACT, 

compulsory  sale  of  lunatic's  land  under,  506. 

LANGUAGE, 

of  a  Will,  84.     See  JrUl. 

may  be  in  any  tongue,  85. 

probate  of  Will  in  foreign,  299,  445. 

construction  of,  445.     See  833,  n.  [e). 

LAPSED  LEGACIES,  954  et  seq.     See  Conditional  Legacies. 
lapse  by  death  of  legatee  before  testator,  955  et  seq. 

general  rule  of  lapse,  unless  legatee  survives  testator,  955. 
bequest  of  debt  due  from  legatee  to  testator,  956. 
where   legacy  is  given  to  the  legatee  and  his  executors,  ^-c, 

957. 
no  lapse  by  death  of  legatee  in  trust,  970. 
no  lapse  by  death  of  legatee,  where  legacy  given  to  discharge 

a  moral  obligation,  957,  n.  {q). 
rule  controlled  by  manifest  intention,  958. 

legacy  to  a  man  or  his  personal  representatives,  959. 

or  his  heirs,  959. 
gift  to  childi-en  in  a  class  or  their  representatives,  whether 

substitutional,  960. 
whether  children  can  take  in  lieu  of  their  parent  where 

theii-  parent  would  have  had  no  title,  960,  n.  (e),  961. 
distinction  between  substitutional  gift  after  gift  to  class 

and  after  gift  to  individuals,  961. 
where  the  issue  take  as  substitutes  and  predecease  their 
parent  they  are  not  entitled,  961,  ibid.  n.  {g). 
secus,  if  they  take  by  original  gift,  961,  n.  {(/). 
but  thoy  need  not  in  either  case  survive  the  tenant  for 
life,  961,  n.  (ff). 
lapse  of  legacy  under  a  power  by  death  of  legatee  before  ap- 
pointor, 962. 
legacies  given  to  joint  tenants,  963,  1205. 
tenants  in  common,  963. 
in  a  class,  963. 

what  constitutes  a  class  gift,  964  et  seq. 
with  a  claiise  of  survivorship,  966. 
whether  the  accrued  as  well  as  original  shares  pass 
to  survivors,  966. 
executors  in  a  class,  967,  1213  ct  seq. 
in  what  cases  a  legacy  in  remainder  will  lapse  by  death  of  the  prior 

legatee  in  the  testator's  life,  967. 
effect  of  direction  for  settlement  of  a  share,  969. 
legacy  to  child,  when  lapse  of,  prevented  by  stat.  1  Vict.  c.  26.  .969. 
lapse  by  death  of  legatee  «/'/<>r  testator,  970  et  seq. 
when  no  period  for  payment  is  specified,  970. 
/  if  legatee  die  within  a  year  from  testator's  death,  no  lapse, 

■  970. 

when  a  future  time  for  payment  is  specified,  971  et  seq. 
f  legacy  vested  or  contingent. 

Rule  1 .  when  the  bequest  is  immediate  and  payment  alone 
postponed,  vested,  972  ct  seq. 
legacy  ^^  to  be  paid  "  at  twenty-one,  973. 
rule  controlled  by  apparent  intention,  973. 

as  that  the  legacies  shall  not  vest  till  the  debts  are 
paid,  973. 
dies  incertus  conditionem  facit,  975. 

6  l2 
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LAPSED  LIIGACIEU— continued. 

lapse  by  death  of  legatee  c/ftcr  testator — coiitinKcd. 

when  a  future  time  for  payment  is  specified — continued. 
legacy  vested  or  contingent — contlnuvd. 

Rule  2.  a  legacy  given  "  at, "  "  if , "  "  when, ' '  "  in  case  of, ' ' 
"provided,"  the  legatee   attains  twenty-one,  con- 
tingent, 976  ct  scq. 
direction  to  transfer  "  from  and  after,"  or  to  pay  at,  a 

future  period,  979. 
exceptions  to  the  rule,  980  ct  scq. 

gift  of  intermediate  interest,  980  et  seq. 
previous  estate  to  another,  987  et  seq. 
when  a  gift  is  postponed  for  the  convenience  of  the  fund, 
it  is  vested,  990. 
so  where  life  estate  precedes,  990,  n.  (o). 
sccus  when  the  obtaining  a  certain  age  is  part  of  the 
description  of  the  legatee,  991. 
legacies  given  over  on  a  contingency,  992  et  seq. 
vesting  of  portions,  995. 
legacies  given  by  way  of  remamder  to  childi'en,  &c.,  in  a 

class,  843  ct  scq. 
bequest  to  a  class  void  for  remoteness  as  to  one  member 

void  altogether,  997. 
when  contingent  interests  in  legacies  pass  to  executors  of 

legatees,  670,  9-57. 
strong  inclination  of  Courts  to  prevent  lapse  of  a  residuary 

bequest,  976,  n.  (r). 
effect  of  declaration  by  testator  as  to  time  of  vesting,  1002. 
interest  of  contingent  legacy  falls  into  residue  till  contingency 
occurs,  1121. 
lapse  of  legacies  payable  out  of  real  estate,  999  et  seq. 

charged  on  a  mixed  fund  of  realty  and  personalty,  1002. 
when  residuary  legatee  entitled  to,  1198  et  seq. 

LAST  WILL, 

reference  in  codicil  to,  145,  n.  («),  146,  ibid.  n.  (p). 

a  later  Will  of  which  nothing  is  known  but  that  it  was  headed  ' '  last 
Will "  is  no  revocation,  123  et  seq. 

LATENT  AMBIGUITY.     See  Ambiguity,  Construction,  Legatee. 

LEASE.     See  Landlord  and  Tenant,  Rent. 
for  years, 

definition  of,  512. 

disposable  by  Will  as  personal  property  at  common  law,  1 . 

validity    of    disposition    of,    by   Will    depends    on   English    law, 

1257,  n.  (!). 
devolves  on  intestacy  according  to  English  law,  not  according  to 

lex  domicilii,  1257,  n.  (i). 
passes  in  all  cases  to  the  executor,   512.      See  Estate,   quantity  in 
possession . 
devised  in  tail,  614. 
specifically  devised,  516.       See  153,  n.    («),   922,   1399.      See 

Misdescription. 
proviso  for  forfeiture  if  executor  of  lessee  shall  become  bank- 
rupt, 476. 
can  be  assigned  by  one  of  several  executors,  685. 
whether  can  be  assigned  by  administrator,  393,  394,  401,  404. 
administration  limited  to  assignment  of  trust  term,  413. 
executor    cannot    in    general    waive    it,   516.      See    1384   et  seq., 
1385,  n.  (y). 
except  when  ho  has  no  assets,  and  the  profits  are  less  than  the 

rent,  1389—1393. 
executor  not  liable  for  breach  of  covenant  after  disposing  of, 

1080. 
indemnity  to  executor  as  regards,  1080. 

iiuli'ninity  to  executor  for  breach  of  covenant,  1080,  1081,  1399, 
MOO. 
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for  years— cont billed. 

when  legatee  takes  cn/it  onere,  1400. 

terms  attendant  on  the  inheritance,  when  assets,  129G. 

devastavit  in  respect  of,  143G. 
to  what  extent  assets,  483,  1279,  1280. 
of  laud  in  Ireland,  assets  in  England,  1284,  n.  [d), 
equitable  interest  in  terms,  51G. 
bequest  of,  Avhen  adeemed,  1069. 
succession  duty  payable  on,  1812. 

aemJilc  is  laud  within  Mortmain  and  Charitable  Uses  Act,    1891.. 
1343,  n.  (/). 
trustee  of,  refusing  to  assign,  1623. 
pur  autre  vie,  517.     See  Estate  21  nr  autre  vie. 
for  life,  remainder  to  executors  of  lessee,  529,  530,  667. 
how  made  freehold  or  chattel,  513,  n.  (/),  514,  n.  {g). 
power  of  executor  to  assign  or  underlet,  685,  707—710,  1385,  n.  (//). 
when  restrained  by  a  condition  not  to  assign,  708 — 710. 
purchaser  from  executor  not  bound  to  inquire  whether  testator's 
debts  are  paid,  493,  494,  1658,  n.  (/). 
underlease  by  executor  or  administrator, 

if  the  rent  be  reserved  to  himself,  it  will,  on  his  death,  go  to  his 
executors  and  not  to  the  administrator  dc  bonis  ncn,  483. 
but  such  executor  cannot  distrain,  695,  696,  697. 
executor  of  executor  or  administrator  dc   bo//is   non  cannot  avoid 

underlease,  707,  708. 
undei'lease  an  exceptional  mode  of  administering  and  puts  lessee  on 

inquiry,  707. 
executor  cannot  give  an  option  of  purchase  to  sub-lessee,  707. 
renewed  by  executor,  shall  be  assets,  1279. 
renewable,  rights  of  tenant  for  life  and  remainderman  inter  sc,  1127,  n.  (.'), 

1408. 
specific  perfonnance  of  covenant  to  renew  enforced  against  executor, 
1396. 

LEAVING, 

the  word  construed  "  having,"  839. 

construed  "having  had,"  839. 

LEGACY.     See  Legatee,  Faymeiit. 

definition  of,  799,  ibid.  n.  [a).     See  937,  n.  (r),  947,  n.  («),  1770. 

to  superstitious  and  charitable  uses,  802  et  scq.     See  Charitable  Uses. 

lapsed  legacies,  955.     See  Lapsed  Ljeyaeies. 

specific  legacies,  'AW  et  scq.     See  Specific  Legacies. 

demonsti'ative  legacies,  913,  1062,  1099.     See  Demonstrative  Legacies. 

general  legacies,  911,  912. 

power  to  solicitor  executor  to  charge  profit  costs  is  a  legacy  of  such  costs, 

1500,  n.  («). 
of  the  description  of  the  things  bequeathed,  927  et  seq.     See   Words. 
"goods,"  "chattels,"  "effects,"  "property,"  927. 
"  household  goods,"  930. 
"  goods  and  chattels  in  and  about  the  house,"  931.     See  1067, 

1068. 
"goods"  and  other  general  words  restrained  by  the  context, 

931  etseq. 
"other  things,"  931. 
"etcetera,"  931,  n.  (/). 
"  household  furniture,"  933. 
"  household  effects,"  935. 
"  fixed  furniture,"  935. 
"  stock  on  farm,"  540,  936. 
"utensils,"  936. 
"  money,"  936  etseq. 
"  securities  for  money,"  940,  941. 
"  money  in  the  funds,"  939. 
"  foreign  bonds,"  939. 
"shares,"  939,  940. 
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of  the  description  of  the  tilings  bequeathed — continued. 

"interest,"    "produce,"    or   "dividends"    of  a  particular   fund, 

942. 
"annuity,"  943  et  seq. 
"debts,"  947—949. 
"  jewels,  pearls,  necklaces,"  949. 
"plate,"  949. 
"books,"  949. 
"personal  ornaments,"  950. 
"linen  and  clothes,"  950. 
"medals,"  950. 
"portraits,"  950. 

"  plantation  "  in  West  Indies,  950. 
property  contracted  for  by  testator  will  pass  by  description  of  it  as 

his  actual  property,  953,  954. 
bequest  to  purchase  life  annuity  for  legatee,  946. 
mistakes  in  the  description  of  a  legacy,  951—953. 

rectified  by  reference  to  the  terms  of  the  gift   and   evidence   of 
extrinsic  circumstances,  952. 
vested  or  contingent,  954  et  seq.     See  Lapsed  Legacies, 
■payable  in  futuro,  1131  et  seq.     See  Appropriation. 
legacies  on  condition,  1003  et  seq.     See  Conditional  Legacies. 
to  executors,  whether  they  can  take  without  accepting  the  office,  1027 
et  seq.     See  Conditional  Legacies. 
by  way  of  annuity  "  for  his  trouble,"  1032. 
of  a  "handsome  gratuity,"  void  for  uncertainty,  1032. 
cumulative  legacies,  1035  et  seq. 
legacy  charged  on  land,  999  et  seq. 

satisfaction  of  debts,  &c.,  by  legacies,  1041  et  seq.     See  Satisfaction. 
release  of  debts,  &c.,  by  legacies,  1048.     See  Debts. 

legacy  by  a  creditor  to  his  debtor,  1048. 
ademption  of,  1061  et  seq.     See  Ademption. 
revocation  of, 

under  a  false  impression  of  fact,  127  et  seq. 
abatement  of,  1087  et  seq      See  Abatement. 
assent  to,  by  executor,  1101  et  seq.     See  Assent. 
time  of  payment  of,  1114  et  seq.     See  Payment  of  Legacies. 
purchase  of,  by  executor,  706,  1487,  1488,  ibid.  n.  (s),  1655,  n.  (y). 
interest  upon,  1162  et  seq.     See  Lnterest. 
refunding  of.  1188.     See  Refunding  of  Legacies. 
stamp  duties  on,  1763  et  seq.     See  Legacy  Duty. 
for  life,  remainder  over,  1117  et  seq.     See  Tenant  for  Life. 
recoverv^  of.     See  Remedies. 
assignment  by  executor  of  his  reversionary  legacy,  1632. 

the  assignee  takes  it  subject  to  the  equities  which  attached  to  the 
executor,  1632.     But  see  Assets  following. 
no  action  at  law  lies  for,  1566. 

except  in  consideration  of  forbearance,  1418. 
or  for  a  specific  legacy  after  assent,  1567. 
or  where  executor  ceases  to  hold  the  legacy  as  such,  1567. 
no  suits  for,  to  be  entertained  in  Probate  Court,  1684. 
not  exceeding  50/.  recoverable  in  County  Court,  1568. 

LEGACY  DUTY,  1695,  1763  el  seq. 

when  legacy  given,  free  of,  6,  n.  (r),  1855  et  seq. 

when  payment  of,  evidence  of  admission  of  assets,  1629,  ibid.  n.  {q). 

governed  by  stats.  36  Geo.  III.  c.  52,  55  Geo.  III.  c.  184,  and  45  Geo.  III. 

0.  28,  as  modified   by   43   Vict.  c.   14,  and  44   &  45  Vict.  c.   12.. 

1763. 
power  and  provisions  of  former  Acts  to  extend  to,  1767. 
where  testator  died  on  or  before  April  5th,  1805.  .1763,  n.  {a). 
where  testator  died  after  April  5th,  1805. .  1763  et  seq. 
chargeable  on  all  legacies  and  residues,  1763  — 1765. 

except  whore  estate  under  100/. .  .1763,  n.  {b). 
amount  of  duty,  17G5,  1766. 
fonnerly  tlie  duties  were  on  the  receipts,  1768, 
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stat.  36  Geo.  III.  c.  52,  duties  to  be  paid  by  executors,  &c.,  on  retaining 
or  paying  legacies,  &c.,  1768,  1769. 
what  shall  be  deemed  a  legacy,  1770.     See  also  1796. 
if  not  paid  before  retainer,  a  debt  by  them ;  if  legacy  paid  without 
deducting,  a  debt  by  both  parties  to  the  King,  1769. 
discharge  of  executors'  liability,  1768,  n.  (?«). 
if  legatee  refuses  to  accept  the  legacy,  the  duty  being  deducted, 
executor  to  have  costs  of  suit  subsequently  instituted  for  such 
legacy,  without  formal  tender  of  legacy,  1782. 
if  suit  instituted  for  administration.  Court  to  provide  for  the  pay- 
ment of  the  duty,  1783. 
executors  may  discharge  legacies  on  payment  of  duty  accrued, 

1784. 
no  legacy  to  be  paid  without  a  receipt,  1784. 
provisions  as  to  receipts,  1784 — 1787. 
mistakes  in  paying  duty  x'ectified,  1787. 
legacy  given  to  an  infant  or  absentee,  1558,  1788. 
compounding  for  duty,  1789,  1790. 
commutation  of  duty  on  future  legacies,  1790,  n.  (/). 
legacy  refunded,  duty  repaid,  1791,  1793. 
executors,  &c.,  retaining  their  legacies,  to  transmit  particulars  to 

the  commissioners,  1792. 
duty  on  administration  afterwards  made  void,  1792,  1793. 
arrears  of  legacy  and  succession  duties,  1794. 
Stat.  45  Geo.  III.  c.  28, 

legacies  out  of  real  estate  subject  to  duties,  1794. 

but  under  stat.  51  &  52  Vict.  c.  8,  now  to  be  charged  with  succession 

duty,  1794,  n.  (q). 
what  shall  be  deemed  a  legacy  under  that  Act,  1794. 
Act  shall  not  extend  to  appointments  by  "Will  under  settlements, 

1795. 
by  whom  duties  to  be  paid,  1795. 
stat.  39  Geo.  III.  c.  73,  legacies  of  books  bequeathed  to  body  corporate, 

1846. 
limitation  of  time  for  recovering  against  CrovsTi,  1862. 

Amount  of  duties  payable,  1765,  1766. 

what  shall  be  considered  a  legacy  paid  before  31st  August,  1815. . 

1830,  n.  («). 
in  case  of  a  legacy  to  married  person  duty  at  lower  rate,  if  husband 

or  wife  chargeable  at  lower  rate,  1831. 
in  what  cases  duty  is  payable  on  the  interest  as  well  as  the  principal, 

1831. 

Upon  what  subject  duties  are  payable,  1770  et  seq.,  1832  et  seq. 
what  gifts  are  to  be  deemed  legacies,  1770,  1796. 

not  leasehold  since  Succession  Duty  Act,  1812. 
donations  mortis  causA,  1771,  1797,  ibid.  n.  {b). 
annuities,  1771. 

how  the  value  to  be  calculated,  1771 — 1773. 
on  legacies  to  be  enjoyed  by  persons  in  succession,  1773 — 1776. 

by  whom  payable,  1774. 
on  legacies  in  joint  tenancy,  1776. 
plate,  &c.,  settled  as  heirlooms,  1776. 
property  not  reduced  into  money,  1780 — 1782. 
legacies  subject  to  contingencies,  1777. 

legacies  subject  to  power  of  apj)ointment,  1777,  1802,  1834. 
personal  estate  directed  to  be  applied  in  purchase  of  real,  1778, 

1842. 
e&ia,ies pur  auter  vie,  1779. 
money  left  to  pay  duty  not  chargeable,  1779. 
money   given   by   trust  deed    with    power    of    revocation,     1804, 

1833. 
legacies  under   a   testamentary  appointment  under  a  power,   1833 

et  seq. 
promissory  note,    with    an    engagement    that    it    should   not   be 

demanded  till  after  death,  1833. 
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Upon  ichit  subject  duties  arc  })((yable — continued. 

profit  costs  of    solicitor  executor  deemed  a  legacy,   1500,    n.    (»), 

1770,  n.  {q). 
legacy  charged  on  land  by  the  execution  of  a  power  created  by 
Will,  1836. 
by  the  execution  of  a  jiower  created  by  deed,  1837,  1838. 
legacies  out  of  real  estate,  1794,  1838. 
annuity  out  of,  1841. 
land  directed  to  be  sold,  1839. 
legacies  to  be  laid  out  in  land,  1842.     See  1817. 
legacy  consisting  of  forgiveness  of  debt,  1842,  1858. 
a  bequest  in  trust  for  creditors,  1843. 
legacy  given  to  a  charity,  1843—1846.     See  1810. 
not  on  legacies  of  books,  prints,  &c.,  to  corporations,  1846. 
legacies   of   property   in  this   country  belonging  to   a    foreigner, 

1846. 
legacy  of  property  situate  out  of  Great  Britain,  1846  et  seq. 
legacy  given  up  under  doctrine  of  election,  1838,  n.  (o). 

By  whom  the  duties  are  payable,  1853  et  seq. 

on  legacies   enjoyed  by  persons  in  succession,   1774,    1775,    1861, 
n.  (r). 
by  joint  tenants,  1776, 
on  legacies  charged  on  real  estate,  1795,  1854. 

trustee  paying  duty,  &c.,  may  recover  it,  notwithstanding  assign- 
ment of  interest,  1854. 
question  on  the  terms  of  the  Will,  whether  legatee  is  to  have  his 
legacy  duty  free,  1855  et  seq. 
how  paid,  where  estate  insufficient,  1855,  n.  {t). 
out  of  what  funds  the  duty  of  a  legacy  duty  free  is  to  be  paid, 
1862. 
limitation  of  time  in  recovering  against  Crown,  1862. 

LEGAL  EXPENSES, 

what  they  include,  752. 

LEGAL  REPRESENTATIVES, 

bequest  to,  889  et  seq. 

LEGATEE.     See  Legaaf. 

may  be  the  writer  of  the  Will,  86—90,  255. 

but  a  knowledge  of  the  contents  by  the  testator  must  be  proved,  86 

et  seq.,  255. 
legatee  attorney,  ?>1  et  seq. 
may  call  for  proof  in  solemn  form,  242  et  seq.     See  Frobate,  manner  of 
obtaininff. 
but  must  bring  his  legacy  into  Court,  244,  245. 
his  right  to  administration  with   the  Will  annexed,   371  et  seq.      See 

.Ad »/ in  isf  ration. 
grant  of  limited  administration  to  representative  of,  406,  n.  (/). 
cannot  dispute  a  Will  pronounced  against,  in  a  suit  by  next  of  kin 

against  executor,  24 G. 
nominee  of  legatees, 

when  to  be  admitted  executor,  171. 
who  is  capable  of  being,  799  et  seq. 
bankrupt,  800. 
alien,  800. 
subscribing  witness  disabled  by  1  Vict.  c.  26,  s.  15.  .800,  801. 

so  the  wife  or  husband  of,  800 — 802. 
construction  of  s.  15.. 800,  801,  in  notis,  801. 
wife  of  testator,  802. 
substituted  for  legatee  dying  before  the  legacy  become   vested,    868, 
876,    877,   898,    958,    969,    1128.       See   Lapsed    Legacies,    Conditional 
Jjcgacies, 
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mode  of  description  of,  843  et  seq. 
who  entitled  under  that  of, 
"children,"  843,  800. 

bequest  to  _"  A.  and  his  children,"  848. 

"  B.  and  his  children  in  succession,"  848,  n.  [x). 

"A.  and  his  first  and  other  sons  after  him  in  the  usual 

mode  of  succession,"  848,  n.  {x). 
"A.  and  B.  and  their  children,"  849,  n.  (.:). 
unmarried  children,  1022. 
"  younger  children,"  849  et  acq. 
when  a  younger  child  considered  eldest  and  excluded,  849 

et  seq. 
when  an  eldest  considered  a  younger  child  and  included, 

852. 
"  posthumous  child,"  80 3. 
"  unmarried  daughter,"  8o4. 
"  natural  child,"  855  et  seq. 
children  of  foreigner,  859. 
"grandchildren,"  853,  859,  860. 

"  wife  "  and  "  husband,"  835,  n.  («),  860  et  seq.,  907. 
"  nephews  and  nieces,"  862  et  seq. 
"  great  nephews  and  nieces,"  862. 
"  cousins,"  864. 

effect  of  estate  tail  in  personalty,  866. 
"heirs,"  867. 

"A.  and  the  heirs  of  his  body,"  867. 

"  A.  for  life,  and  then  to  the  heirs  of  his  body,"  867,  868. 
"  heirs  of  A."  or  "my  heirs,"  868  et  seq. 
"  my  heirs  or  next  of  kin,"  870. 
successive  limitations  of  personalty  to  persons  absolutely,  868. 
"  issue,"  SIQ  et  seq.     See  Issue. 
"A.  and  his  issue,"  871. 

"  A.  and  B.  and  the  issue  of  their  bodies,"  871. 
"  A.  and  his  issue  as  tenants  in  common,"  871,  872. 
A._  for  life,  and  then  to  his  children,  872. 
"  issue  "  as  word  of  purchase,  872. 
"issue"  restricted  to  children,  873. 
"descendants,"  875. 

"  eldest  male  lineal  descendants,"  875. 
"  male  descendants,"  875. 
relations  by  lineal  descent,  875. 
"  A.  or  his  heirs,  or  his  children,  or  his  descendants,"  876,  877, 

n.  (0). 
"relations,"  878  et  seq. 
"poor  relations,"  879. 
"  near  relations,"  879. 
"  nearest  relations,"  880. 
"relations  of  a  particular  name,"  880,  881. 
whether  distribution  ^vr  capita  ov per  stirpes,  878.  n    (t) 
"nextof  kin,"  881.  '       ^  h 

"  who  are  kin,"  881  et  seq. 

bequest  to,  after  a  previous  bequest  for  Ufe,  885. 
bequest  to  next  of  kin  of  person  dead  at  date  of  Will 
886. 
"  nearest  of  kin  in  the  male  line,"  884. 
"family,"  887,  888. 

younger  branches  of,  889. 
"executors  and  administrators,"  or  "legal  representatives," 

or  "  personal  representatives,"  889 — 900. 
"servants,"  900. 
"inhabitants,"  902. 
"government,"  902. 
direction  that  a  fund  shall  be  disposed  of  "in  a  due  course  of  adminis- 
tration," 886,  887. 
mistakes  in  names  or  descriptions  of  legatees,  903. 
in  numbers  of  a  class,  838,  n.  {k),  909. 
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mistakes  in  names  or  descriptions  of  legatees — continued. 
rectified  by  context,  903. 

by  parol  evidence,  843,  n.  (k),  904. 
legacy  to  one  in  particular  character,  907. 
requii-ed  to  give  security  against  contingent   debts,   1079.     See  1188, 

n.  (0. 
onus  of  proof,  in  case  of  doubt,  on  representative  of  legatee  to  show  that 

he  survived  testator,  955. 
Specific.     See  Speeijlc  Legacy. 
Residtjaey.     See  Residuary  Legatee. 

his  right  to  administration  cum  testamento  annexe,  373  et  seq. 
cannot  call  on  the  general  legatees  to  abate,  1088.     But  see  1090, 
n.  (ff). 
case  where  the  assets  have  become  insufficient,  by  a  devastavit, 

1091. 
what  terms  of  bequest  are  sufficient  to  constitute,  \l^5  et  seq. 
his  rights  generally,  1198  et  scq. 
for  life,  1117  ct  seq.     See  Tenant  for  Life. 
cases  where  legatees  are  regarded  as  purchasers,  1093  et  seq. 
refusing  to  accept,  legacy  duty  deducted,  1782,  1783. 
of  legacy  charged  on  realty  may  have  a  decree  for  administration  of  the 

personal  estate  without  service  on  the  rest,  1654. 
suing  on  behalf  of  himself  and  others,  1640,  1641. 

suit  in  County  Court  by , where  estate  does  not  exceed  500^. . .  1642,  1686. 
may  proceed  by  originating  summons,  1543. 
costs  of  useless  proceedings  by,  1680. 

LEaiTIMATION, 

per  subsccjuens  matritnonium,  859,  1257,  n.  {g),  1265,  n.  (A).     See  Domicil, 
Bastard. 

LETTERS.     See  Patent. 

injunction  to  restrain  publication  of  testator's,  1537. 

LETTERS  AD  COLLLGENBUM, 

granted  while  executor  considers  whether  he  will  act  or  not,  198. 

semble,  are  now  obsolete,  198. 

granted  ex  officio,  355. 

grantee  of,  disposing  of  goods  becomes  executor  de  son  tort,  184. 

LETTERS  OF  ADMINISTRATION.     See  Administration. 

LIABILITY, 

of   executors   and   administrators,   1346   ct   seq.      See  Action,  E.vecutor, 
Remedies. 

LIBEL, 

action  for,  does  not  at  common  law  survive  for  executor,  606. 

nor  against  him,  1353. 
action  lies  for  falsely  and  maliciously  publishing  a  statement  calculated 
to  injure  the  right  of  property  of  testator,  607. 

LIEN, 

of  an  attorney  or  solicitor,  does  not  extend  to  his  client's  Wm,  230,  231. 

priority  of,  in  administration  of  assets,  755. 
executor  is  not  deprived  of,  by  payment  into  Court,  1620.     See  788. 
for  unpaid  purchase-money,  charge  on  land  devised,  1328,  1643. 

will  pass  by  bequest  of  all  ' '  securities  for 
money,"  941. 

LIFE  ESTATE.     See  Estate  for  Life. 

LIGHTS, 

action  for  obstructing,  docs  not  at  common  law  survive  to  executor,  606. 

nor  against  him,  1353. 
exception  introduced  by  3  &  4  Will.  IV.  c.  42.. 608,  611. 

right  of  executor  to  mandatory  injunction  as  to,  611,  n.  {a),  1530. 
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LIGHTHOUSE, 

lease  of  tolls  of,  held  a  chattel  real,  624,  n.  (r/). 

profit  arising  from  tolls  of,  real  estate,  1840.     See  809,  n.  (d). 

LIMITATION, 

executor's  title  to  chattels  real  by,  529.     And  see  513 — 515. 

choses  in  action  by,  670. 

of  chattels  and  heirlooms,  method  of,  549,  550. 

words  of,  or  of   purchase,  513—515,  530,  848,   870,  n.   (/.),  872,  ibid. 

n.  (/!),  892  it  seq.     See  also  Substifitfcd  Legatee. 
devise  without  words  of  limitation  construed  to  pass  the  fee,  1873. 
as  to  when,  by  deed,  an  equitable  estate  in  fee  simple  will  pass  without 

words  of  limitation,  1873,  n.  [h). 
successive  limitations  of  personal  estate  to  several  absolutely,  effect  of, 

868,  968,  n.  {(/). 

LIMITATIONS, 

Statute  of, 

runs  in  favour  of  an  executor  who  acts  though  he  has  not  proved 

the  Will,  190,  n.  (0,  1661. 
payment  or  retention  by  executor  of  debt  barred  by,  1439  et  seq., 

ibid.  n.  [m). 
executor  not  bound  to  plead  it,  1439. 

until  after  decree  for  administration  or  its  equivalent,  1439, 
1440,  n.  {t). 
the  residuary  legatee  may  set  up  the  statute  in  chambers,  1439, 

1440. 
so  may  the  ccstuis  que  trnstent  of  devised  estates  against  a  creditor 

who  has  obtained  an  administration  order,  1440. 
after  decree,  executor  cannot  give  an  acknowledgment  to  take  debt 

out  of,  1440. 
retainer  of  debt  barred  by,  797. 
devastavit  by  neglect  in  executor  enabling  debtor  to  plead  the  statute, 

1442. 
how  executor  should  declare,  if  he  means  to  rely  on  a  promise  to 

himself  to  bar  the  statute,  1525. 
against  the  Crown  for  recovery  of  legacy  and  succession  duty,  1862, 

1863.      • 
when  one  of  several  executors  can  give  an   acknowledgment,  717, 
718. 
Plea  of  the  statute, 

in  actions  by  executors  and  administrators,  1523. 

if  the  promises  are  laid  to  the  testator,  the  time  must  be  computed 
from  the  period  when  the  action  accrued,  1523. 
but  where  the  cause  of  action  accrues  after  his  death,  the 
statute,  in  an  action  by  an  administrator,  runs  only  from 
the  grant  of  the  letters,  552,  1523. 
statute  barred  by  payment  of  interest  on  a  note  to  an  adminis- 
trator who  had  taken  letters  in  a  wrong  diocese,  1525. 
if  the   promises  were  laid  to   the  testator,  and  the  defendant 
pleaded  the  statute,  the  plaintiff  could  not  reply  a  promise 
to  himself  -Vii^hin.  six  years,  1524. 
nor  could  he  give  it  in  evidence,  1524. 

new  action  by  executor  where  the  testator  brings  an  action 
and  dies  before  judgment,  the  six  years  being  then 
expii'ed,  1526  et  seq. 
within  what  time  the  executor  must  bring  the  new 

action,  1526. 
form  of  replying  the  new  action,  1528. 
scmble,  remedy  by  fresh  action  not  abolished,    1526, 

n.  (p). 
usual  remedy  now  by  proceeding  under  Ord.  XVII. 
r.  4..  1526,  n.  {p). 
if  the  executor  brought  an  action  and  died,  and  the  six 
years  run,  his  executor  might  bring  a  new  action  within 
a  year,  1526. 
the  executor  could  not  have  a  writ  by  journeys  accounts, 
1525. 
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lAM.lTATIO'i^S— continued. 

Flea  of  the  statute — continued. 

in  actions  against  executors  and  administrators,  1478,  n.  (6),  1575 
et  seq. 
former  bar  of  statute  by  implied  promise  of  executor,  1575. 
effect  of  9  Geo.  IV.  c.  14  (Lord  Tcntcrden's  Act),  1575. 
from  what  time  statute  of  limitations  runs,  15;}7,  1538,  1675, 

n.  ih). 
how  liability  may  be  kept  alive,  1575,  n.  (h). 
construction  of  9  Geo.  IV.  c.  14,  as  to  co-executors,  1575,  1570. 
amendment  by  stat.  19  &  20  Vict.  c.  97,  s.  14  (Mercantile  Law 
Amendment  Act),  1577. 
cases  outside  this  Act,  1578. 
effect  of  this  Act,  1577,  n.  (A). 
when  writ  of  summons  must  be  renewed  to  keep  remedy  alive, 

1580. 
case  where  after  cause  of  action  accrued,  debtor  died  and  by 
reason  of  litigation  as  to  right  to  probate,  no  executor  was 
appointed  till  after  six  years,  1580. 
when  the  plaintiff  might  have  had  a  writ  by  journeys  accounts 
against  the  executor,  and  replied  it  to  a  plea  of  the  statute, 
1581. 
proceedings  under  Judicature  Act  to  save  the  statute  where 

defendant  dies,  1582. 
51  &  52  Vict.  c.  59  (Trustee  Act,  1888),  1581.     See  1661. 
trustees  and  executors  may  plead  statute,  1581. 
in  suits  in  equity  by  executors  and  administrators,  1537. 
the  statute  does  not  run  against  a  judgment,  1537. 
an  infant  bound  by  executor's  neglect,  1538. 
in  suits  in  equity  against  executors  and  administrators,  1655  etseq. 
in  all  legal  demands  the  statute  operates,  1655. 

if  time  once  begun  to  run  against  a  debt  in  debtor's  life- 
time, it  does  not  cease  during  period  between  the  death 
and  time   of   appointment  of    personal  representative, 
1661,  1662. 
when  the  statute  begins  to  run,  in  cases  of  fraud  or  mis- 
take, 1662. 
runs  in  favour  of  an  executor  de  son  tort,  1661. 
whether  a  bill  filed  by  a  creditor  for  himself  and  others  will  bar 

the  statute  as  to  all,  1662. 
the  statute  does  not  run  against  a  trust,  1655  et  scq.,  1660,  n.  («). 
a  trust  for  payment  of  debts  on  real  estate  will  bar  the 
statute,  1655. 
unless  the  debt  was  barred  before  testator's  death,  1655. 
seeus  on  personal,  1656. 
Real  Property  Limitation  Act,  1874. .  1657  et  seq. 

no  action  to  be  brought  to  recover  money  charged  on  land 
or  a  legacy  but  within  twelve  years  from  right  accruing, 
1657. 
land  not  to  be  charged  after  twelve  years  even  though 

secured  by  express  trust,  1658. 
Act  does  not  apply  to  intestacies,  which  are  stiU  governed 
by  23  &  24  Vict.  c.  38 . .  1658,  n.  {I). 
Judicature  Act,  s.  25,  construction  of,  1658. 
when  claims  on  a  trust  of  land  or  rent  deemed  to  accrue,  1659. 
what  arrears  of  payments  recoverable  under  3  &  4  Will.  IV. 

c.  27.. 1659. 
fund  severed  from  general  estate,  construction  of  3  &  4  Will.  IV. 

c.  27.. 1059. 
Trustee  Act,  1888,  extends  benefit  of  statute  to  trustees,  1661. 
statute  can  be  set  up  by  creditor  against  person  whose  claim  is 
foundation  of  decree,  1663. 

LIMITED  ADMINISTRATION.     See  Administration. 
grant  of,  385  et  seq. 

citation   of    parties   entitled    to    general   grant   necessary   before, 
417—419. 
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LIMITED  EXECUTOR.     See  Executor,  appointment  of. 
appointment  of,  175  et  seq. 

LIMITED  PROBATE, 

grant  of,  46,  29G,  297,  298. 

"LINEN," 

what  passes  by  bequest  of,  950. 

LIS  PENDENS.     See  Administration  pendente  lite. 

includes  an  appeal  to  House  of  Lords  for  purpose  of  administration,  399. 

LITERARY  PROPERTY, 

executor's  interest  in,  G28. 

"  LIVE  AND  DEAD  STOCK," 

what  passes  by  bequest  of,  9;J(').  n.  [k). 

LIVING  PERSON, 

place  of  deposit  of  Wills  of,  233. 

supposed  to  be  dead,  revocation  of  probate  of  Will  of,  464, 

payment  of  money  under  probate  of  Will  of,  void,  1532. 

LOAN  SOCIETY, 

when  representation  not  necessary  to  member  of,  368. 

LOCALITY, 

goods  described  in  Will  by  reference  to,  924,  928—930,  931  et  seq.,  1067, 
1068. 

LOCKE  KING'S  ACT,  1324  et  seq. 

construction  of,  1324 — 1327,  nn.  {p),  (r). 
Amending  Acts,  1327,  1328,  1396. 

LOCO  PARENTIS, 

persons  standing  in,  definition  of,  1076. 

legacy  by  person  in,  1075  et  seq.,  1164,  1168  et  seq. 

presumption  as  to  time  of  vesting  of  legacy  by  person  in,  995,  n.  (<•). 

LONDON, 

city  of, 

freeman  of,  may  devise  lands  within  the  city  in  mortmain,  816, 
distribution  under  the  custom  of,  abolished  since  December  31  st, 
1856,, 1272, 

LORD  KINGSDOWN'S  ACT,  281-283, 

LOST  PROBATE, 

in  case  of,  no  fresh  grant  but  exemplification,  299. 

LOST  WILL, 

probate  of,  117,  293. 

LUNATIC.     See  Insanity,  Weakness. 

who  is  to  be  considered  as  such,  \i  et  seq. 

onus  of  proof  ou  party  asserting  the  lunacy,  15. 
Will  made  bj'  sane  person  who  subsequently  becomes  insane,  15, 
Will  made  by,  14. 

during  lucid  interval,  15 — 23. 

transfer,  in  such  case,  of  onus  prohandi,  15. 
what  is  sufficient  proof  of  lucid  interval,  16 — 21. 
act  of  making  rational  Will,  17. 
distinction  between  delirium  and  insanity,  20. 
partial  insanity,  21 — 24. 
Will  "  sounding  to  folly,"  25, 
inofficious  testaments,  25. 
weakness  of  understanding,  old  age,  26. 
a  Will  may  be  established,  though  all  the  attesting  witnesses  depose  to 

testator's  insanity,  25.     And  see  79,  254, 
a  Will  is  not  revoked  by  subsequent  insanity,  14, 


1986  INDEX. 

lAJNATlC—coutinned. 

incapacity  of,  to  bo  executor,  164.  , 

grant  of  administration  to  another,  when  executor  becomes  lunatic, 

164,  391. 
incapacity  to  be  administrator,  164,  359. 

revocation  of  grant  to  administrator  if  he  becomes  non  compos,  455. 
instance  of  grant  not  being  revoked  in  such  case,  391. 
where  next  of  kin,  his  next  of  kin  must  be  cited  by  person  seeking 
administration,  359,  n.  (i). 
to  whom  administration  of  husband's  estate  granted  when  widow  is, 

327. 
conversion  of  property  by  committee  of,  504,  1066,  n.  (e). 
ademption  of  specific  legacy  given  by  Will  of,  by  sale  under  order  in 

lunacy,  1066,  n.  (c). 
sale  or  mortgage  of  property  of,  under  53  Vict.  c.  5.  .506. 
unapplied  propeity  of,    not  converted   as  between  real  and  personal 

representative,  506. 
compulsory  sale  of  land  of,  under  Lands  Clauses  Act,  506. 
transfer  of  stock  standing  in  name  of,  when  trustee  or  executor,  Lunacy 
Act,  1890..  1623,  1624. 
applications  in  Chancery  Division   as   well   as   in  Lunacy,   when 
necessary,  1624. 


MAINTENANCE.     See  Infant. 

effect  of,  gift  of,  as  to  vesting  a  legacy,  981,  n.  (o),  982  ct  seq.,  Q^Zetseq. 

See  Lapsed  Legacies. 
gift  of,  when  held  to  determine  with  minority,_1034,  n.  {p). 
when  executor  may  allow,  out  of  legacy  to  an  infant,  1140. 
not  generally  out  of  capital,  1140,  1149. 
out  of  income  under  Conveyancing  Act,  1881 .  .1141. 

construction  of  Act,  1142,  n.  (s),  1143,  n.  (0,  1144,  n.  {x). 
may  be  given  in  certain  cases  though  capital  not  vested,   1145, 
1146. 
out  of  income  apart  from  statute,  1145  et  scq.  '^ 
generally  gift  must  be  vested,  1145,  1146. 

exceptions  (1)  where  testator  parent,  or  in  loco  parentis,  1146. 

(2)  where  gift  to  class,  1147. 
method  of  providing  by  insurance,  1149. 
generally  not  allowed  where  father  alive,  1149. 

exceptions,  1149,  n.  {a). 
amount  allowed,  1150,  1171. 
discretion  of  trustees,  1149,  n.  («),  1150,  n.  {b). 
allowance  for  past  maintenance,  1151. 
mode  of  application  for,  1153. 
out  of  income  of  deferred  legacy,  where  property  severed,  1145,  n.  («). 
of  one  or  other  of  two  contingent  legacies.  Court  selects 
that  most  for  benefit  of  infant,  1168. 
interest  by  way  of,   on  legacies  given  by  testator  who  is  a  parent  or 
in  loco  parentis,  1168  ct  scq.,  1170. 
whether  legacies  vested  or  contingent,  1170. 
where  infant  dies  under  age  who  entitled  to  interest,  1169. 
executor  not  allowed  to  show  disbursements  for  maintenance  of  testator's 
children  under  plea  of  plcnc  administravit,  1592,  n.  {a). 

MANDAMUS, 

to  compel  probate  no  longer  lies,  300. 

did  not  lie  formerly  to  compel  grant  to  residuary  legatee,  374. 

MANORS, 

lords  of.     Sec  Courts  Baron. 

MANURE, 

when  it  passes  to  executor,  554. 

MARINE.     See  Seamen. 
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"MARINER  OR  SEAMAN," 

meaning  of,  in  Statute  of  Frauds  and  Wills  Act,  92. 

MARITAL  RiaHT.     See  Eushand  and  TFife,  Jus  Mariii. 

MARKET  GARDENS, 

extension  of  sect.  34  of  Agricultural  Holdings  Act,  1883,  to  improve- 
ments in,  568. 

MARKSMAN, 

signature  of  Will  by,  54. 

proof  of  execution  of  Will  by,  13,  14,  256. 

attestation  of  Will  by,  70. 

MARRIAGE.     See  Husband  and  Wife. 
revokes  Will,  134  et  seq. 
bequests  with  conditions  in  restraint  of,   1020  et  seq.     See   Conditional 

Legacies. 
action  for  breach  of  promise  of,  will  not  survive  to  executor,  618. 

nor  against  executor,  618,  n,  {q),  1350,  n.  («). 
where  voidable,  husband  entitled  to  administer  to  wife,  321. 
secus  where  void,  321. 
not    a  valuable   consideration  for  purpose   of    succession    duty,    1811, 

n.  (y). 
when  it  severs  a  joint  tenancy,  657,  658,  1216,  ibid.  n.  {x). 
when  it  destroys  an  obligation  as  between  obligor  and  obligee,  1056. 

MARRIAGE  SETTLEMENT.     See  Settlement. 

MARRIED  WOMAN.     See  Husband  and  Wife. 

MARRIED  WOMEN'S  PROPERTY  ACT,   1870.. 971,   n.   (i).      And  see 
Statute  Index. 

MARRIED   WOMEN'S  PROPERTY  ACT,   1882.     See  Statute  Index; 
Husband  and  Wife. 
construction  of  and  decisions  on,  49,  50,    141,  n.   [e),  160,  521  et  seq,, 

573  et  seq.,  640  et  seq.,  733  et  seq.,  1154,  1302,  n.  (o),  1404—1407. 
does  not  apply  to  a  conveyance  or  transfer  of  certain  trust  property, 
733,  734. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1893.. 49,  1304,  n.  (o). 

MARSHALLING  ASSETS, 

doctrine  of,  1337  et  seq.     See  Assets. 

MATERIALS, 

found  by  executor  as  such,  he  may  declare  for,  662,  1279.     See  1517, 
1518. 

MAXIMS, 

Actio  personalis  moritur  cum  persona,  606  et  seq.,  1353,  1364,  1536,  1612. 

Ambiguitas  verbormn  latens  verifcatione  suppletur,  905.     See  862,  n.  [x). 

Delegatus  non  potest  delegare,  712. 

Exqjressio  unius  est  exelusio  alterius,  945,  n.  {m). 

Falsa  demonstratio  non  nocet,  904,  n.  (/). 

Jus  accrescendi  inter  mercatores  locum  non  habet,  486,  638,  1373,  n.  {e). 

Mobilin  sequunttir  personam,  272,  n.  (;<),  1283  et  seq. 

Omnia praesiimuittur  rite  esse  acta,  79. 

Partus  sequitur  ventrcm,  513,  n.  (/). 

Quicquid  plantatur  solo  solocedit,  552  etseq. 

Veritas  nominis  tollit  errorem  descriptionis,  904. 

"MEDALS," 

what  j)asses  by  the  bequest  of,  950. 

MERCHANT  SHIPPING  ACT,  1894, 
wrecked  goods  now  dealt  with  by,  639. 

power  of  Board  of  Trade  to  refuse  to  pay  or  deliver  over  residue,  under 
sect.  177..  37. 


1988  INDEX. 

MERGER, 

of  the  estate  of  an  executor  in  his  estate  propria  jure,  478. 

time  when  executor  ceases  to  hold  as  such,  479. 
legal  where  no  equitable,  abolished  by  Judicature  Act,  478. 
when  a  mortgage  merges,  619,  620.     See  Mortgage. 

MESNE  PROFITS, 
action  for, 

cannot  be  maintaijied  against  an  executor,  1356. 

he  is  liable  for  use  and  occupation  up  to  the  day  of  the  demise 
in  ejectment,  1356. 
but  not  after,  1356. 

relief  in  equity,  1356. 

"MILITARY  SERVICE," 

meaning  of,  in  Statute  of  Frauds  and  Wills  Act,  90,  91. 

MINOR.     See  Infant. 

distinction  between,  and  infant,  388. 

MISDESCRIPTION.     See  Construction. 

of  property  in  Will,  153,  n.   («),   832  et  seq.,  950  et  seq.,  1070,  n.  {d), 

1177. 
of  persons,  292,  843  et  seq.,  858,  n.  {t),  904—910. 

MISNOMER.     See  Construction. 
of  legatee,  904  fi  seq. 

MISREPRESENTATION, 

action  against  executor  for,  by  testator,  in  prospectus,  1353,  n.  (o). 

MISTAKE, 

Will  cancelled  by,  112. 

Will  revoked  under  mistaken  notion  of   facts,  127  et   seq.      See   Will, 

revocation  of. 
Will  made  under  erroneous  belief  on  the  part  of  the  testator,  127,  ihid. 

n.  [u),  128. 
erroneous  recital  in  Will,  how  far  binding,  842,  951—953,  1049. 
mistakes  in  Wills,  how  to  be  corrected,  841,  903  et  seq. 
omission  by,  in  a  Will,  cannot  be  supplied  by  Court  of  Probate,  258, 

261. 
insertion  by,  iu  a  Will,  may  be  corrected  in  Court  of  Probate,  259,  291, 

292.     See  Frobate,  man>ur  of  obtaining. 
of  word  may  be  corrected  by  Coui-t  of  Probate,  259. 
in  the  name  of  executor,  probate  granted  in  right  name,  292. 
in  the  names  or  descriptions  of  legatees,  903  et  seq.     See  Legatee. 
in  the  description  of  a  legacy,  950  et  seq. 

MIXED  FUND, 

of  realty  and  personalty,  rules  of  construction  applicable  to,  1000,  n.  (r) 
1002.     See  1144,  n.  [x). 
how  liabilities  apportioned,  1336. 

MODERATION  OF  COSTS, 

of  solicitor  employed  by  executor,  1506,  1507,  1674. 

MONEY, 

when  considered  as  land  in  equity,  495  et  seq.     See  Cotiverslon. 
legacy  of,  when  deemed  specific,  914. 
what  passes  by  description  of,  iu  a  Will,  932,  936  et  seq. 
"sums  of  iiiouoy,"  938,  n.  (t). 
money  in  the  funds,  939. 
"  securities  for  money,"  940. 
of  testator  in  hands  of  executor, 

when  the  property  is  altered,  481  et  seq. 

wlieii  it  passes  to  assignees  of  bankrujit  executor,  475. 

cannot  be  taken  in  execution  de  boni.t  tcstatoris,  481. 

but  semble,  since  Judicature  Act,  creditor  entitled  to  judgment 
to  extent  of,  482,  n.  («). 


TN-DEX,  1989 

MONEY  HAD  AND  RECEIVED, 

action  for, 

lies  for  executor,  if  goods  are  taken  from  testntor,  and  sold,  605. 
executor  may  sue,  as  such,  for  money  had  and  received  to  his  use  as 

executor,  661.     See  1516,  1517. 
lies  aqainsft  executor,   if  goods  taken  by  testator  have  been  sold, 

1355. 
executor  cannot  be  sued,  as  executor,  for  money  had  and  received  by 

him,  1415. 

MONEY-LENDERS  ACT,  1900.. 773,  n.  (s). 

MONEY  LENT, 

executor  may  sue  for,  as  executor,  661.     See  1516,  1517. 
he  cannot  be  sued  for,  as  executor,  1415. 

MONEY  PAID, 
action  for, 

executor  may  sue,  as  such,  for  money  paid  by  him  as  executor,  661, 

662. 
he  may  be  sued,  as  such,  for  money  paid  to  his  use,  1413 — 1415. 

MONUMENTS.     See  Tombstone. 
when  heir-looms,  547. 
bequest  to  erect  within  a  church,  a  charitable  use,  822,  824,  n.  («/). 

without  a  church,  a  void  perpetuity,  822,  n.  [b),  824. 

MORTGAGE, 

considered  part  of  the  personal  estate,  518. 

in  what  case  heir  entitled,  518. 
interest  in  land  within  Mortmain  Acts,  808,  809,  812,  n.  {t). 
not  where  of  a  whole  undertaking,  811,  812,  ibid.  n.  {u). 
when  it  passes  by  bequest  of  securities  for  money,  940 — 942. 
estates  pass  under  general  words,  unless  contrary  intention  shown,  942, 

n.  («). 
when  it  merges,  519,  520. 
title  of  executor  of  mortgagor,  in  case  of  a  mortgage  with  power  of 

sale,  520. 
of  chattel  real,  right  of  redemption  in  executor,  529. 
effect  of  husband  mortgaging  his  wife's  chattel  real,  525.     See  Husband 

and  Wife. 
of  the  assets  by  executor,  valid,  701,  702.     See  Executor,  poirer  of. 

exception  where  mortgagee  has  notice  of  improper  purpose,    702, 
n.  (s),  703. 
whether  legal   estate   of    mortgaged  lands    will   pass   by  the   words 

"securities  for  money,"  941. 
equity  of  redemption, 

whether  legal  or  equitable  assets,  1301. 
heir  or  devisee  has  no  right  to  be  exonerated  by  the  executor,  without 

intention  expressed,  1324  et  scq.     See  Exo^uration. 
executor  cannot  invest  money  on,  after  a  decree  to  account,  1446. 
liability  of  executor  for  investment  on,  1445,  ibid.  n.  (y). 
how  it  may  be  a  subject  of  donatio  mortis  causa,  596. 
marshalling  assets  with  respect  to,  1338.     See  Assets. 
to  two  persons  jointly,  no  survivorship  as  to  mortgage  money,  486. 
of  real  or  leasehold  estates,  priorities  of,  602,  n.  (b). 

MORTGAGEE.     See  3Iortgage. 

not  bound  to  see  to  application  of  mortgage  money  where  executor  with 

charge  of  debts  mortgages,  493,  n.  (/). 
when  his  right  against  personal  estate  will  not  be  enforced,  1189,  n.  {q). 
when  liable  for  succession  duty,  1809,  n.  (u). 
acknowledgment   by  one  of  two  joint,  does  not  enable  mortgagor  to 

i-edeem    after  his  right  is  barred  by  statute   of    limitations,    1577, 

^-  (0- 

obtaining  order  for  sale  in  administration  action  not  entitled  to  costs 
before  personal  reprepentatives.  1668,  n.  [c). 
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MORTMAIN.     See  Charitable  Uses. 
Acts,  805  et  seq. 

MOTHER, 

right  of,  to  grant  of  administration,  332. 
to  distributive  share,  1249. 

when  brothers  and  sisters  shall  share  with,  1249. 

representatives  of  brothers  and  sisters,  1249,  1250. 
when  she  shall  take  the  whole  intestate's  effects,  1251. 
-   advancement  from,  to  a  child,  shall  not  be  brought  into  hotchpot,  1241. 
a  child  shall  not  bring  advances  into  hotchpot  for  the  benefit  of  the 
mother,  1242. 

MOTHER-IN-LAW, 

has  no  claim  under  statute  of  distributions,  1261. 

MOURNING, 

legacies  for,  not  preferred  to  other  general  legacies,  1095. 

for  widow  and  family  of  testator,  cannot  be  claimed  against  the  estate 

of  the  executor,  740,  n.  (.r). 
not  part  of  funeral  expenses,  737,  n.  {g). 

MOVEABLES, 

statement  of  doctrine  "  mobilia  sequuntur  2^ersonani,''''  272,  n.  (m). 

MUSEUM, 

devise  for,  exempt  from  Mortmain  Act,  807. 

MUTILATION.     See  Will,  revocation  of— Alterations. 
of  Will, 

presumption  as  to,  100,  116. 
by  testator  while  non  compos,  28. 

MUTUAL  WILLS, 

unknown  to  the  testamentary  law  of  this  country,  7. 
whether  enforceable  in  equity  as  a  compact,  94  et  seq. 
whether  ever  irrevocable  in  equity,  94  et  seq. 

of  two  sisters,  WiU  of  one  not  revoked  by  the  marriage  of  the  other, 
138. 


NATIONAL  DEBT  ACT,  1870.. 626. 

NATURALIZATION  ACT, 

33  &  34  Vict.  c.  14.  .8,  159.     See  Alien. 

NAVAL  ASSETS.     See  Seamen. 
definition  of,  308. 

NAVIGATION  SHARES, 

whether  real  or  personal  property,  624. 

"NEAREST  OF  KIN  IN  THE  MALE  LINE," 

who  takes  under  description  of,  884. 

NECKLACES, 

what  passes  by  bequest  of,  949. 

NE  EXEAT  REGNO, 
writ  of, 

what  it  is,  16G3. 

quaere,  whether  not  abolished  by  Debtors  Act,  1663,  1666. 
may  be  had  concurrently  with  bail  at  law,  1663. 
can  in  general  only  be  issued  for  equitable  debt  actually  i')ayable, 
16G5. 
but,  soiihle,  can  be  issued  for  balance  of  account,  or  arrears  of 
alimony,  1665. 
practice  f)n  a])plication  for,  1665. 
affidavit  to  obtain,  1665. 

will  not  go  against  a  feme  covert  executrix  or  administratrix,  1663, 
1GG4. 
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NEGLIGENCE. 

action  for,  does  not  survive  for  executor,  where  personal  injury  alone 
caused,  G07,  608,  612. 

statutory  exceptions  to  rule,  612 — 616. 

■when  against  him,  1347. 
no  action  will  lie  for  neglect  to  take  out  probate,  1435,  n.  (o). 

NEPHEWS  AND  NIECES, 

who  can  take  under  description  of,  in  a  Will,  862  et  seq. 
their  degree  as  next  of  kin,  333,  1253. 

they  shall  share,  in  distribution,  with  uncles  and  aunts,  1253. 

when  they  shall  share  with  their  grandmother,  1250,  1252. 
when  they  shall  take  per  capita,  and  when  per  stirpes,  1254,  ibid.  n.  [b). 

NE  UNQUES  EXECUTOR, 
plea  of, 

when  necessary,  1572. 
a  plea  in  bar,  1573. 

a  plea  that  defendant  is  administrator  and  not  executor,  and 

the  converse,  was  in  abatement,  1573. 
abatement  easily  remedied  under  Judicature  Act,  1573. 
evidence  on  issue  joined  on,  1574. 

NEW  RIVER  COMPANY, 

shares  of,  realty,  624. 

NEXT  OF  KIN.     See  Distribution. 

their  right  to  call  on  the  executor  to  prove  the  Will  in  solemn  form, 
243,  244. 
when  liable  to  costs,  247,  248. 

when  Will  has  been  pronounced  against,  in  suit  between  next  of  kin 
and  exectitor,  it  caunot  be  set  up  again  by  a  legatee,  246. 
their  right  to  administration,  328  et  seq.,  375.     See  Adniinistration. 
excluded  from  administration  when  they  have  no  interest,  345,  375. 
dying  before  administration  granted,  representative  entitled  to,  346. 
but  payment  to,  no  answer  to  action  by  his  representative  as  adminis- 
trator to  original  intestate,  347. 
when  of  unsound  mind  his  next  of  kin  miist  be  cited  by  person  seeking 

administration,  359,  n.  [i). 
right  to   administration  cum    testamento    annexo,   next    after   residuary 

legatee,  374  et  seq. 
right  to  administration  dc  bonis  no/>,  382 — 385. 
preference  of,  as  administrator  durante  minoritate,  388. 
cannot  be  compelled  to  take  out  administration,  although  they  may  have 

administered,  347. 
when  administration  granted  to  attorney  of,  348. 
who  are  next  of  kin,  328,  881  et  seq.     See  892  et  seq. 
definition  of  consanguinity,  329. 
lineal,  329. 
collateral,  329  et  seq. 
mode  of  calculating  degrees,  330  et  seq. 
rights  of  ascendants,  332. 
of  the  father,  332. 
of  the  mother,  332. 
grandfather  preferred  to  uncle,  332. 
children  preferred  to  parents,  333. 

brother  preferred  to  grandfather,  333. 
have  similar  rights  to  those  of  creditors  as  regards  following  assets, 

1085,  u.  (i). 
their  rights  under  the  statute  of  distributions,  1248  et  seq.     See  Distri- 
bution. 
they  are  entitled  to  the  residue  undisposed  of,  notwithstanding  a 
contrary  declaration  in  the  Will,  1225. 
their  claim  against  executor  may  be  barred  under  22  &  23  Vict.  c.  35, . 

1083,  n.  {/). 
persons  not  so  by  law  may  be  included  in  gift  to,  855,  n.  ('),  882,  n.  {p). 
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NEXT  OF  KIN— continued. 

description  of,  in  a  Will,  881  el  seq.     See  892  et  seq. 
who  are  kin,  881  et  seq. 
in  the  male  line,  884. 

next  of  kin,  apart  from  the  statute,  884,  896,  897. 
means  next  of  kin  at  the  death  of  him  whose  next  of  kin  are  spoken 

of,  884. 
bequests  to,  after  a  previous  bequest  for  life,  886,  886. 
of  person  dead  at  date  of  Will,  bequest  to,  886. 

may  be  bound,  though  absent,  after  representation  order  in  administra- 
tion action,  1653,  1654. 
may  have  an  order  for  administration  without  serving  others  interested, 

1654. 
may  proceed  by  originating-  summons,  1543. 

suit  in  County  Court  by,  where  estate  does  not  exceed  500Z. . .  1686. 
title  under  statute  of  distributions,  to  property  of  deceased,  nature  of, 
1270. 

"NEXT  SURVIVING  SON," 

may  be  construed  "  next  younger  surviving  son,"  841. 

NICKNAME, 

description  of  legatee  by.  907. 

NOMINATION 

of  person  to  receive  deposits  in  Savings  Banks,  Friendly  Societies,  &c., 
308. 

NOX  COMPOS  MENTIS, 
Will  of  person,  14,  26. 

NOTICE, 

payment  of  inferior  debts  by  executor,  without  notice  of  superior,  779 
et  seq. 
suffering  judgment  on  inferior  debt,  780. 
what  is  sufficient  notice,  781. 
whether  one  executor  affected  by  notice  to  co-executor,  1467,  1468. 
payment  of  legacy  without  notice  of  debts,  1082  ei  seq. 
protection  of  executor  by  22  &  23  Vict.  c.  35,  s.  29.  .1083,  1084,  1559, 

1560. 
of  intention  to  raise  Statute  of  Frauds  on  originating  summons  should  be 

given,  1640. 
to  executor  of  assignment  of  legacy,  effect  of,  1161. 

"NOW," 

word  in  Wills,  151,  1176. 

NULLITY  OF  MARRIAGE, 

if  sentence  of,  not  pronounced,  husband  entitled  to  administer  to  wife, 
321. 

NUMBER, 

misstatement  as  to,  of  objects  of  gift,  844,  n.  [d),  909.  910. 

NUNC  PRO  TUNC, 

entry  of  judgment,  677. 

NUNCUPATIVE  WILL, 

definition  of,  90. 
derivation  of,  90,  n.  {d). 

invalid  if  made  on  or  after  January  1st,  1838.  .90. 
except  of  soldiers  and  seamen,  91. 

construction  of  this  exception,  91  —  93. 
minors  within  exception  may  make,  12,  91,  n.  [h). 
presumptions  in  case  of  alterations  in,  101,  n.  (»). 

NURSERY  GROUNDS, 

trees,  &c.,  planted  in,  for  snle,  removable  by  executors,  538,  ibid.  n.  (ii). 
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OATH, 

executor's  oath, 

does  not  preclude  renunciation,  202. 

refusing  the  usual  oath  amounts  to  renunciation,  204. 
that  he  will  exhibit  an  inventory  and  account  when  called  upon,  1682. 

OBLIGATION, 

where  obligor  marries  obligee,  when  destroyed,  1056. 

OBLITERATION.     See  Alterations,  Construction. 

of  Wni,  98  et  spq.,  106  etseq.     See  Will,  revocation  of. 

OCCUPATION  RENT, 

executors  chargeable  with,  706,  n.  [k). 

OFFICE, 

persons  not  qualifying  for,  formerly  disabled  to  be  executors,  163,  n.  [g). 
grant  of,  for  years,  assets  in  hands  of  executor  of  grantee,  1293. 

OFFICE  COPY, 

of  Will  is  good  evidence  of  executor's  title,  443,  1530. 

OFFICER, 

on  service.  Will  of,  91.     See  Nuncupative  Wills,  Soldier. 

OFFSPRING, 

meaning  of  word,  873,  n.  («). 

OLD  AGE, 

Will  made  by  persons,  who  by  old  age  have  lost  their  reason,  26. 
of  itself,  no  ground  of  incapacity,  26. 

OMISSIONS.     See  Evidence. 

in  Will  cannot  be  supplied  by  the  Probate  Court,  258. 

may  be  supplied  by  Court  of  Construction,   837,  n.  iz),  837 — 839, 
90o— 907. 
Court  may  make,   in  probate  of  words  inserted  by  fraud  or  mistake, 
259  et  seq.,  291,  292. 
may  be  made  by  Court  of  Construction,  837,  838. 

ONEROUS  BEQUEST, 

coupled  with  beneficial,  when  legatee  can  disclaim,  1186. 

ONLY  CHILD, 

when  considered  "a  younger  chUd,"  852. 

rights  of,  under  the  statute  of  distributions,  1239. 

ONUS  PROBANDI.     See  Evidence,  Witnesses. 

OPTION, 

of  archbishops,  511.     Hee  Archbishop. 

to  purchase,  when  it  passes  to  executor,  489,  512,  u.  (.c). 

it  must  not  exceed  the  limit  allowed  by  the  rule  against  perpetuities, 

512,  n.  [x). 
to  purchase,  executor  cannot  give  to  sub-lessee,  707. 

"OR," 

the  word  construed  "and,"  and  vice  versd,  169,  n.  {a),  839,  ibid.  nn.  (o), 
{p),878,n.{q).     See  876. 

ORDERS, 

of  Probate  Division,  237,  361. 

of  Supreme  Court  and  Rules.     See  Index  of  Oedees  and  Rules. 

ORDINARY.     See  Bishop. 

his  power  of  granting  probate  and  administration  before  stat.  20  &  21 

Vict.  c.  77.. 208,  319. 
jurisdiction  of,  as  regards  intestacies,  1693. 
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ORIGIN  OF  WILLS.     See  TFill. 

ORIGINAL  WILL, 

deposit  of,  231,  233. 

production  of,  how  procured,  231,  232,  299,  n.  (m),  302. 

when  delivered  out  of  registry,  232,  299,  n.  («). 

costs  of  production  of,  41-1. 

when  it  may  be  examined  in  correction  of  probate,  445 — 448,  905,  u.  (I). 

ORIGINATING  SUMMONS, 

pi-oceedings  by,  by  executor,  1541  ct  seq. 
difference  between,  and  proceedings  by  writ,  1542. 
why  preferable  to  writ,  1542. 

costs  of  proceedings  wrongly  commenced  by,  1542. 
cannot  be  served  out  of  the  jurisdiction,  1543,  n.  («). 
how  to  be  intituled,  1543. 
questions  that  can  be  decided  on,  1543  ct  seq. 

administration  may  be  ordered  on,  1544.     See  jldministratton  Action. 
what  persons  must  be  served  with,  1544,  1545. 
Court  may  add  any  parties,  1545. 

when  application  for  payment  out  of  Court  may  be  made  by,  1621. 
when  administration  can  be  obtained  on,  1638, 
not  before  probate,  1639. 
annuitant  not  in  arrear  cannot  get,  1639. 
disputed  debt  cannot  be  determined  on,  164  0. 
notice  of  intention  to  raise  Statute  of  Frauds,  1640. 
where  it  takes  place  of  alministration  order  under  old  practice,  executor 

can  be  compelled  to  plead  statute  of  limitations,  1440. 
appointment  of  new  trustee  and  vesting  order,  under  Trustee  Act,  1893, 

made  on,  1625. 
proper  mode  of  application  for  maintenance  for  infant,  1153. 

ORNAMENTS, 

"personal  ornaments,"  what  passes  by  bequest  of,  950. 

ORPHANS, 

Court  of,  in  London, 

bond  to  chamberlain  shall  pass  to  his  successor,  637. 
portion  of  orphan  of  the  chamber  of  London,  644. 

OTTOMAN  EMPIRE.     See  Bomicil. 

Will  of  British  subject  domiciled  in,  277. 

OUTLAW.     See  Will,  who  is  capable  of  making. 

incapable  of  making  a  Will  of  personalty  as  long  as  outlawry  exists,  52. 

might  in  some  cases  make  executors,  62. 

formerly  outlaw  in  a  personal  action  might  sue  as  executor,  161. 

but  could  not  move  to  tax  attorney's  bill  for  business  done  where  he 
was  universal  legatee,  161,  n.  (z). 
incapable  of  being  administrator,  359. 
outlawry  now  abolished  in  civil  proceedings,  52. 

OVERSEER, 

office  of,  169,  170. 

distinguished  from  that  of  executor,  169,  170,  184,  n.  (/). 
of  the  poor,  money  duo  from,  in  what  order  to  be  paid  by  his  executor, 
757. 

OYER, 

of  letters  testamentary  abolislied  by  C.  L.  P.  Act,  1518. 


PAID, 

the  word  construed  "payable"  or  "vested,"  839. 

PAPERS, 

general  rule  as  to  production  of,  by  executor  in  a  suit,  1622. 
right  of  executor  to  deceased's,  694,  n.  {h). 
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PAPIST.     See  Honuoi  Catholic. 


PARAPHERNALIA.     See  Husband  and  Wife. 
■what  are  so  considered,  384 — 58G. 
the  wife  cannot  dispose  of  them  during  her  husband's  life,  58G,  587. 

seem  of  jewels  given  to  her  separate  use  by  third  persons,  589. 
the  husband  may  sell  or  give  them  away,  587. 

he  cannot  devise  them,  587. 
they  are  subject  to  the  husband's  debts,  587.     See  1318,  1345. 

but  not  to  his  legacies,  588. 

widow's  right  to  marshal  the  assets  against  the  heir,  588,  1345. 
against  a  devisee,  588,  1345. 

right  of  heir  or  devisee  to  be  exonerated  out  of,  1318. 
if  the  husband  pawn,  the  executor  must  redeem  them  for  the  widow,  589. 
widow  may  be  barred  of  them  by  marriage  articles,  589. 

by  election  to  take  them  as  legatee,  589. 
jewels,  &c.,  given  to  the  separate  use  of  the  wife  by  third  persons,  589. 

by  the  husband  before  marriage,  590. 

effect  of  Married  AVomen's  Property  Act,  590. 

PARENTS, 

right  of,  to  administration  of  their  children's  effects,  332. 

to  a  distributive  share,  1248  ct  seq. 
legacy  by  person  "  in  loco  pccrcntis,^'  ademption  by  subsequent  advance- 
ment, 1075,  107G. 
person  "in  loco jiarentis,^''  definition  of ,  1076. 
gift  to,  and  cMldren,  how  they  take,  876.     See  849,  n.  {z). 

PARK, 

public,  devise  for,  exempt  from  Mortmain  Act,  807. 

PAROL   EVIDENCE,    116,    117,   256—268,   293—295,    904   et  seq.      See 
Evidence. 

PARS  RATIONABILIS, 
doctrine  of,  2,  313. 

PART, 

gift  of  any,  legatee  may  take  all,  1179. 

definite,  of  larger  qiiantity,  legatee  may  select,  1179. 

PARTIES.     See  Exccutio)i,  Judc/incnt,  Mcvivor. 
to  actions  by  executors, 

if  there  are  several  executors,  they  must  all  join,  725,  1515. 
though  some  are  vnthin  seventeen  years,  1515. 
or  have  not  proved,  1515.     But  see  725,  726. 

but  not  if  they  have  renounced,  stat.  20  &  21  Vict. 

c.  77,  s.  79.. 726,  1515. 
absconding  executor  not  a  necessary  party,  1515. 
pleas  in  abatement  abolished,  1515. 

if  one  alone  sell  the  assets,  he  may  sue  alone  for  the  price,  1516. 
when  he  mmt  sue  alone,  1516. 
so  if  goods  be  taken  out  of  the  possession  of  one  of  several, 

1516. 
two  out  of  three  executors  may  recover  in  ejectment  where 
two  only  have  leased,  1516. 
the  objection  formerly  made  by  a  plea  in  abatement,  1515. 
procedure  iinder  Judicature  Act  by  adding  parties,  1516. 
one  executor  of  several  who  refuses  to  sue  may  be  made  defendant, 

726,  n.  (_/;),  1515,  n.  («). 
if  two  have  the  legal  interest  in  a  contract,  the  executor  of  one 
cannot  be  joined  as  a  party  with  the  survivor,  1513. 
if  both  ai-e  dead,  the  executor  of  the  survivor  must  sue  alone, 

1513. 
so  as  to  remedies  in  form  ex  delicto,  1514. 
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to  suits  in  equity  ly  executors, 

if  there  are  several,  they  must  all  sue,  1541. 

but  where  one  alone  has  proved,  he  may  sue  alone,  1541. 
one  executor  of  several  who  refuses  to  sue  may  be  made  defendant, 

1541.     See  726,  ibid.  n.  [p),  1515,  n.  («). 
executor  may  obtain   a  decree   against  a  sinf?le  legatee,   &c.    for 

administration  of  the  estate  or  execution  of  the  trusts,  1541. 
what    parties    must    be    served    on    originating    summons,     1544 

et  seq. 
Court  may  add  parties,  1545. 

application  in  chambers  as  to  parties  to  be  served,  1548. 
to  actions  against  executors, 

if  there  are  several,  those  only  who  have  administered,  need  be  sued, 

1569. 
in  an  action  against  a  wife  executrix,  the  husband  may  be  joined, 

1569. 
executor  should  be  named  as  such,  1570. 
may  be  sued  personally  and   in  representative  capacity  in  same 

action,  1671. 
if  one  of  two  executors  die,  the  action  must  be  against  the  survivor 
alone,  1570. 
to  suits  in  equity  against  executors,  &c.,  1611  et  seq. 
if  there  are  several  they  must  be  all  sued,  1611. 
at  least  such  as  have  acted,  1611. 
when  cestuis  que  trustent  are  necessary  parties,  1612. 
defendant  dying  pending  action,  1612. 
application  of  maxim  actio  personalis,  i-c,  1612. 
where  no  legal  personal  representative  Court  may  appoint  or 

dispense  with,  1612,  1613. 
cases  to  which  rule  does  not  apply,  1613. 
sole  plaintiff  dying  insolvent,  1613. 
executor  returning  must  be  made  party  in  suit  against  adminis- 
trator durante  absentia,  406. 
when  an  executor  durante  minoritate  must  be  joined,  164  7. 
in  what  cases  the  personal  representative  must  be  made  a  party, 

1647. 
estate  cannot  be  administered  in  the  absence  of  a  personal  represen- 
tative, 1646,  1647. 
when  representative  of  deceased  executor  necessary  party,  1647. 
executor   appointed   by  foreign   Court    not    sufficient  for  general 
administration,  1648. 
nor  executor  de  son  tort,  1565,  n.  (c),  1648. 
nor  administrator  ad  litem,  1649. 
Court  may  in  certain  cases  appoint  representatives,  1653,  1654. 
representation  order,  1653,  1654. 

who  may  be  made  co-defendants  with  executor-s,  1649  et  seq. 
persons  wrongfully  taking  property  of  deceased,  1650. 
surviving  partners,  1651. 

death  of  one,  when  the  cause  of  action  survives,  action  does  not 
abate,  673,  1652.     See  1368  et  seq.,  1541. 

PARTNERS.     See  Trade. 

dissolution  of  partnership  by  death  of  a  partner,  1281,  n.  (o). 
partnership  firm  may  be  executors,  159.     See  1221. 
survivorship  as  to  their  joint  property,  486.     See  1281,  n.  {s). 

real  estate,  their  joint  property,  considered  personalty  in  equity, 

603,  504,  1712,  n.  («)• 
whether  goodwill  survives,  1281,  n.  (s). 
joint  choses  in  action,  638. 
the  rewerf// survives,  638,  1512,  1513. 
when  surviviiig  partners  of  deceased  may  be  joiued  inaction  against 

his  executor,  1651. 
proceedings  in  bankruptcy  for  administration  of  insolvent  estate  of 
dccf:iNi(l    ])artuer  may    be    consolidated  with    bankruptcy   pro- 
fci.linL'^s  subsequently  instituted  against  surviving  partner,  761, 

io.:.i,  II.  •.,■<. 
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liability  of  executor  of  deceased  partner  in  equity,  1367,  1371. 
provisions  of  Partnership  Act,  1890.. 1374,  1378,  148G. 
liability  of  executor  of  deceased  partner  continuing  his  share  in  the 
trade,  1483  et  scq. 
rights  of  executor  of   deceased  partner  as  against  surviving  partners, 
1486. 
after  what  lapse  of  time  partnership  account  will  be  decreed,  KJ.Jo, 

n.  (//).  ^         ^ 

proper  mode  of  taking  partnership  accounts  m  case  of  bankers  as 

between  deceased  and  surviving  partners,  488,  n.  (r). 
when  surviving  partners  may  be  sued  with  executor  of  deceased, 
1651. 
when  the  statute  of  limitations  can  be  set  up  as  a  bar  against  the  assets 
of  a  deceased  partner  in  respect  of  a  partnership  demand,  1655,  ibid. 
n.  [y). 
survivorship  of  goodwill  in  case  of  death,  1281,  n.  (.s). 
rights  of  executor  of  one  of  several  partners,  488,  1487. 
distinction  between  part-ownership  and  partnership  of  lands  purchased 

with  undivided  profits  of  a  quarry,  488,  n.  [q). 
executors  cannot  be  compelled  to  continue,  1431. 
ademption  of  specific  legacy  of  partnership  share,  1067. 
capital  and  income,  how  distinguished  as  between  tenant  for  life  and 

remainderman,  1121,  n.  {g). 
money  admitted  by  executor  to  be  in  hands  of  his  partner  is  considered 

as  in  his  own,  1616. 
See  Goodwill. 

PARTY  WALL, 

liability  of  executor  to  contribute  to,  1396. 

PATENT, 

executor  may  assign  before  probate,  220,  n.  («). 

executor's  interest  in,  628. 

may  be  appHed  for  within  six  months  by  legal  representative  of  in- 
ventor, 628. 

death  of  one  co-owner  after  agreement  for  sale,  covenants  for  title 
being  joint  and  several,  representative  of  deceased  co-owner  must 
concur  in  the  assignment,  1368,  n.  (e),  1514,  n.  (i). 

PAUPERIS,  FORMA, 

executor  cannot  sue  or  defend  in,  1541. 

PAWN, 

goods  of  testator  in,  executor  may  redeem,  668,  669. 
at  what  time,  &c.,  668. 
when  redeemed,  they  are  assets,  1283. 
goods  specifically  bequeathed  are  not  adeemed  by  pawning,  1067. 

the  executor  must  redeem  them  for  the  legatee,  1399.     See  Specijic 
Lf(jacy. 
if  the  husband  pawn  the  wife's  paraphernalia,  the  executor  must  redeem 
them  for  her,  589. 

PAYABLE, 

the  word  construed  to  refer  to  majoi-ity  or  marriage  of  legatee,  1018. 
read  "vested,"  840,  972,  976,  1019. 

PAYMENT  OE  DEBTS  BY  EXECUTOR,  753  et  seq.     See  Debts. 

PAYMENT  OF  LEGACIES.     See  Remedies,  Retainer. 
all  debts  must  be  paid  before,  1078. 
the  executor  has  no  power  of  preference  in  respect  of  his  own  legacy, 

1087,  1088. 
or  of  interest  on  legacies  whether  an  admission  of  assets,  1629,  1630. 
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at  what  time  legacies  are  to  be  paid,  1114  et  seq. 

generally  at  the  end  of  a  year  after  testator's  death,   1111.     Sec 
1117  ('t  seq. 
practice  in  an  administration  suit,  1115. 

legacy  to  A.   at  twenty -one,   and  if   he  dies  before,  to  i/., 
1115. 
legacy  subject  to  divesting  contingency,  1116. 

a  legacy  of  a  defined  fund  vested  absolutely  is  payable  at  twenty - 
one  notwithstanding  payment  is  further  postponed  by  the  Will, 
1129. 
annuity,  lllG. 

distinction  between  annuity  and  legacy  for  life  with  respect  to 
payment  of  interest,  1117. 
bequest  of  personalty  for  life,  remainder  over,  1117  ct  seq. 

a  person  taking  the  residue  for  life  is  entitled  to  the  proceeds 

from  the  death  of  testator,  1117,  1118. 
where   testator    has    directed   the   residue  to  be   invested   in 

specified  securities,  1118. 
where  the  gift  is  of  things  qnm  ipso  usu  coHsunnindn;  1128. 
duty  of  executor  to  convert  the  property  into  trust  securities, 
1122  et  seq.     See  Conversion, 
consequence  of  neglecting  to  do  so,  1455. 
inventory  by  legatee  for  life,  1127. 
legacy  to  an  infant,  1128. 

Stat.  36  Geo.  III.  c.  52,  s.  32,  repealed  by  Trustee  Act,  1893. . 

1128. 
when  legatee  dies  under  twenty-one,  1128. 
legacies  in  stock, 

at  what  time  to  be  invested,  1129,  1130. 
appropriation  of  legacies  payable  in  fiituro,  1131  et  seq.     See  Appro- 
priation. 
to  whom  legacies  are  to  be  paid,  1137  ei  seq. 
legacy  to  A.  and  his  family,  1137. 
infant  legatee,  1137  et  seq. 

general  rule  that  payment  to  the  father,  or  any  other  person,  is 
bad,  1137, 1138. 
ratification  of  siich  payment  after  coming  of  age,  1138. 
to  a  trustee,  1139. 
Trustee  Act,  1893,  repealing  36  Geo.  III.  c.  52,  s.  32..  1139. 

See  1788. 
costs  of  suit  to  secure  legacy,  1139. 

when  executor  may  allow  maintenance  out  of  the  legacy,  1140 
et  seq.     See  Maintenance. 
when  the  Court  will  order  it,  1140  et  seq. 
feme  covert  legatee,  1154  et  seq. 

(i.)  under  Married  Women's  Property  Act, 

must  be  paid  to  her  only,  1154,  ibid.  n.  {a). 
what  property  comes  under,  1155,  n.  (i). 
(ii.)  apart  from  Married  AVomen's  Property  Act, 

payment  must  be  to  husband  by  common  law,  1154. 

so  where  wife  a  foreign  subject  and  husband  entitled 

by  foreign  law,  llbO. 
interference  with  husband's  right, 

by  wife's  equity  to  a  settlement,  1155  et  seq. 
what  amount  will  be  settled,  1155,  n.  {d). 
form  of  settlement,  1155,  n.  {d),  1158,  n.  («). 
when  wife  may  waive  her  right,  1158  et  seq. 
by  gift  being  to  separate  use  of  wife,  1154. 
whci'c  the  legatee  is  abroad,  1161.     See  1556,  1788. 
when  presumed  to  be  dead,  1161. 

payment  into  the  Bank  under  Trustee  Act,  1893. ,  1556. 
where  legatee  is  a  bankrupt,  800. 
where  legatee  has  assigned  his  legacy,  1161. 
where  legatee  is  a  convict,  1161. 
interest  upon  legacies,  11 62  ct  seq.     See  Interest. 
in  what  currency  legacies  are  to  be  paid,  1173  ct  seq. 
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payment  of  specific  legacies,  1174  ct  scq. 

right  of  selection  in  a  legatee  of  a  certain  number  of  a  stock  of 

articles,  1179. 
such  of  a  class  of  articles  as  legatee  may  select,  1179. 
legacy  of  an  unopened  packet,  1179. 
"whether  executor  has  right  of   retainer  against,  for  debt  due  to 

estate,  1049  ct  scq. 
when  legatee  entitled  to  the  increase,  1176  ct  scq. 

when  bequest  is  confined  to  date  of  the  Will,  1177,  ihid.  n.  {h). 
by  stat.  1  Vict.  c.  26,  s.  24,  Will  to  take  effect  as  if  executed 
immediately  before  the  death,  1177. 
will  not  be  ordered  without  administration  except  on  admission  of  assets, 

1617. 
purchase  of  legacy  by  executor  from  legatee  at  a  reduced  price,  void, 

706,  1488,  n.  [z).     See  1488,  n.  (//),  1655,  n.  {y). 
how  affected  by  statute  of  limitations,  1655  et  seq. 

PAYMENT  OF  MONEY  INTO  COURT, 
in  equity, 

when  executor  may  be  compelled  to  make,  1615  et  scq. 

liability  to  attachment  for  failure  to  comply  with  an  order  for,  1618. 

who  may  move  for,  1620. 

executor  is  not  thoi'eby  deprived  of  his  lien,  or  retainer,  788,  1620. 
by  trustees  under  stat.  10  &  11  Vict.  c.  96,  or  12  &  13  Vict.  c.  74,  now- 
superseded  by  Trustee  Act,  1893..  1556.     See  Trnstces. 
by  executors,  administrators,  or  trustees  under  Ord.  LV.  r.  3  {d),  1543. 
should  not  be  done  unnecessarily,  1557,  1558,  1559. 

PAYMENT  OF  MONEY  OUT  OF  COURT, 

how  applications  must  be  made,  1020,  1621. 

after  ten  years  from  death  notice  of  application  to  be  given  to  bene- 
ficiaries, 1621. 

payments  to  representatives  of  deceased  persons  under  S.  0.  F.  R., 
1894,  r.  62.. 369. 

PEARLS, 

what  passes  by  bequest  of,  949. 

PECULIAR, 

definition  of,  209,  n.  {c). 

power  of  peculiar  Ordinary,  under  the  old  law,  to  grant  probate 
abolished,  209. 

PECUNIARY  LEGACIES, 

what  passes  by  beqiiest  of,  937,  u.  (;■). 

PEER, 

whether  heir  of,  entitled  to  journals  of  House  of  Lords,  548. 

bequest  to,  by  his  title,  will  not  enui-e  for  benefit  of  person  holding  title 

at  death  of  testator,  958,  n.  (m). 
not  incapacitated  from  acquiring  a  foreign  domicil,  1206,  n.  [k). 

PENALTY, 

for  administering  without  obtaining  representation,  233,  234. 

PENCIL, 

Will  written  in  valid,  85, 

rule  as  to  alterations  in,  85,  86. 

PENDENTE  LITE, 

administration,  398  et  seq.     See  Administration. 

PENSIONS, 

of  deceased  soldiers  and  sailors,  364,  365.     See  Seamen,  Soldiers. 
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PER  CAPITA,  ^       ^ 

in  what  cases  parties  take,  and  in  what  pir  stirpes,  under  the  statute 
of  diHtributioDS,  1254. 
rule  as  to  legatees,  878,  n.  (<),  12o4,  ibid.  n.  [b). 
under  a  bequest  to  "  descendants,"  875. 
under  a  bequest  to  "  relations,"  878,  n.  (0- 

PERIOD.     See  Time. 

PERISHABLE, 

articles,  gift  of ,  1127. 

securities,  926,  1118  et  seq.     See  Conversion. 

PERPETUITY, 

gift  to  a  class,  when  void  as,  997.     See  also  845,  n.  {</),  846,  n.  (t). 

PERSONAL  ESTATE.     See  Estate,  quantity  in  possession. 

abroad,  rights  of  representative  constituted  here  of  person  domiciled 
here  extend  to,  272. 
but  grant  of  probate  here  does  not,  273. 
classification  of,  508. 
Will  of.     See  JHU. 

the  primary  fund  for  the  payment  of  debts  of  every  description,  1315 
et  seq.     See  Exoneration. 
so  for  the  payment  of  legacies,  1329  et  seq. 
gift  of,  held  to  include  realty,  832.     See  Construction. 
injury  to,  in  lifetime  of  deceased,  remedy  of  personal  representative,  606, 

607. 
duties  of  executor  as  regards  sale  of,  1192  et  seq. 

PERSONAL  ORNAMENTS, 

what  passes  by  bequest  of,  950. 

"PERSONAL  REPRESENTATIVES," 

who  entitled  under  bequest  to,  892  et  seq. 

PETITION, 

when  necessary  for  payment  of  money  out  of  Court,  1621. 

application   to  Court   for  advice   on,    under  Lord  St.  Leonards'   Act, 

repealed  by  Trustee  Act,  1893 .  .1560. 
for  winding-up  of  company,  by  executor  of  creditor,  226,  1540. 

PIGEONS, 

when  they  pass  to  executor,  530. 

PIN  MONEY, 

what  it  is,  582. 

widow's  right  to  savings  from,  583. 

when  liable  to  husband's  debts,  583. 

wife  may  bequeath  them,  47. 
in  arrear,  when  and  for  how  long  recoverable  by  widow,  583. 
in  arrear,  irrecoverable  by  executor  of  wife,  584. 

PLACE, 

goods  described  by  reference  to,  what  will  pass,   924,   928  et  seq.,  1067 
et  seq. 

"PLANT  AND  GOODWILL," 

what  passes  by  bequest  of,  936,  n.  (A). 

PLANTATION.     See  Colonies. 

what  passes  by  bequest  of,  950. 
property  in  the  phmtations, 

probate  here  does  not  extend  to,  273.     See  1283  et  seq. 


INDEX.  2001 


PLATE, 

what  passes  by  bequest  of,  949. 

will  pass  by  a  bequest  of  "  household  goods,"  930. 

of  "household  furniture,"  933. 

seats,  if  in  the  possession  of  the  testator,  in  the  way  of  his  trade, 
934. 
when  not  liable  to  legacy  duty,  177G. 

PLEAS.     See  Remedies. 

in  action  by  execiitors  and  administrators,  1519. 
set-off,  1519  et  seq.     See  Set-off. 

statute  of  limitations,  1523  ct  seq.     See  Limitations. 
evidence  of  plaintiff  being  executor,  &c.,  1529  et  seq.     See  Evidence. 
in  actions  against  executors  and  administrators,  1572  et  seq. 
bankruptcy,  1572. 
pleas  by  several  executors,  1572. 
ne  unques  executor,  1573,  1574. 

evidence  on  issue  joined,  1574. 
plea  by  administrator  whose  letters  are  revoked,  1574. 
statute  of  limitations,  1575  et  seq.     See  Limitations. 
set-off,  1582.     See  Set-off'. 

plene  administravit,  1583.     See  Plene  Administravit. 
pLne  administravit  prater,  1584  et  seq. 

replication  to,  1587  et  seq. 
evidence  for  plaintiff  on  issue  joined,  1588  et  seq. 

evidence  for  executor  that   assets  have  been   exhausted, 
1592  et  seq. 
satisfaction  of  another  judgment  after  action  brought,  1585, 

1586,  n.  iff),  1593. 
qucere,  how  this  should  be  pleaded,  1586,  n.  (^). 
retainer,  1587. 

form  of  plea,  1587. 
upon  proceedings  after  judgment  obtained  against  testator, 
1602. 
in  suits  in  equity  bij  executors  and  administrators, 

denial  that  plaintiff  is  executor,  must  be  specific,  1529. 
statute  of  limitations,  1537. 
death  of  co-executor,  1541. 
set-off,  1537. 
in  suits  in  equity  against  executors  and  administrators, 
statute  of  limitations,  1655  et  seq.     See  Limitations. 
set-off,  1638.     See  Set-off. 

PLEDGE.     See  Paten. 

executor  may  redeem,  668,  669. 

PLENE  ABMimSTRA  VLT, 
plea  of, 

when  necessary,  1583. 

consequence  of  not  pleading,  before  the  Judicature  Act,  1583. 
semble,  old  rules  still  material,  1583. 
form  of,  1583. 

necessary  averments  before  Judicature  Act,  1583,  1584. 
what  are  necessary  or  expedient  now,  1584. 
by  executor  of  executor,  1584. 
plene  administravit  prceter,  1584. 
when  necessary,  1584. 
where    judgment    recovered    against    testator    and    another, 

1585. 
replication  to,  1587  et  seq. 

that  a  judgment  pleaded  is  fraudulent,  1587,  1588. 

executor  must  traverse   the   fraud  in   his  rejoinder, 
1588. 
evidence  under  this  issue,  1588. 
that  the  executor  had  assets  at  the  commencement  of  suit, 
1588. 
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TLENE  ABMimSlMA  VIT—coniinued. 
plea  of — continued. 

evidence  for  plaintiff  on  issue  joined  on  a  plea  oi  plene  administravii, 
1588. 
the  on/is  is  on  plaintiff,  1588. 
he  cannot  show  assets  received  since  the  commencement  of  the 

suit,  1589. 
he  may  show  a  devastavit,  1589. 
inventory  exhibited  by  defendant,  1589. 
probate  stamp,  1590. 

what  amounts  to  admission  of  assets,  1500,  1591. 
evidence  for  the  executor  that  the  assets  have  been  exhausted, 
1592. 
by  payment  of  debt  of  equal  or  superior  degree,  1592, 

of  inferior  degree,  without  notice,  1592. 
by  expenses  of  the  funeral,  1592. 

of  taking  out  administration,  1592. 
of  retainer,  1587,  1592. 
of  collecting  debts,  1592. 
outstanding  superior  debts  must  be  pleaded,  1593. 
executor  cannot   show  payment   since  commencement  of 
suit,  1693. 
such  payments  must  be  pleaded  specially,  1593. 
judgment  on,  1594.     See  Execution,  Jiffc/ment. 
for  what  amount  to  be  entered,  1594. 

when  one  only  of  several  executors  is  found  to  have  assets, 
1596. 
of  assets  in  futnro,  1596. 
costs  on,  1570,  1597. 

POLICY  OF  INSURANCE, 

power  of  executor  of  assurer  to  procure  indorsement  of,  712. 

employed  to  raise  maintenance  for  infant  out  of  contingent  legacies, 

1149. 
effected  under  the  Friendly  Societies  Acts  assignable  in  the  ordinary  way 

as  well  as  by  nomination,  368,  n.  (»«). 

POOR  LAW, 

settlement  by  executor  residing  on  property  of  testator,  480. 

POOR  RATE, 

liability  of  executor  as  to,  1402. 

PORTION, 

satisfaction  of,  by  legacy,  1045  et  seq. 
presumption  against  double,  how  repelled,  1074. 

by  parol  evidence,  1074  et  seq. 
ademption  of  legacy  given  as,  by  father,  1071  ct  seq. 

by  testator  in  loco  parentis,  1015. 
vesting  of,  970  et  seq.,  995  et  seq. 

payable  out  of  settlement  funds,  when  accelerated,  is  liable  to  succession 
duty,  1809,  n.  {u). 

PORTRAITS, 

what  passes  by  bequest  of,  950. 

POSSESSION.     See  Entitled. 

"in  possession"    construed   "entitled   to   a  vested  estate  tail  in  re- 
mainder," 841. 

POSSIBILITY, 

assignable  in  equity,  670. 

not  transmissible  to  executors,  672. 

POSTFJilOR, 

of  two  inconsistent  clauses  to  be  preferred,  125,  837. 
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POSTHUMOUS  CHILD, 

entitled  in  general  under  class  gift  to  children,  845,  846. 

description  of,  iu  a  Will,  what  will  answer,  853. 

entitled  to  a  distributive  share  of  effects  of  intestate  under  the  statute, 

1238. 
treated  as  in  existence,  for  what  purposes,  1239,  n.  {c). 

POST-NUPTIAL  SETTLEMENT, 

when  valid,  577,  ibid.  n.  (z). 

POSTPONEMENT, 

of  legacies.     See  Lapsed  Legacies. 
of  conversion.     See  Conversion. 

POVERTY, 

of  executor  no  ground  for  granting  receiver,  163,  1615. 

POWER, 

in  nature  of  trust,  878. 

of  executor.     See  executors. 

of  co-executors.     See  Co-Executors. 

Will  of  married  woman  made  under,  43 — 46,   297.     See  Husband  and 

Wife. 
Will  piu'porting  to  execute  a  power  which  does  not  exist,  may  operate 

as  a  mere  Will,  81. 
when  Will  executing  a  power  is  revoked  by  subsequent  Will,  130,  131. 
when  Will  executing  a  power  is  not  revoked  by  subsequent  marriage, 

138. 
to  be  admitted  to  probate,  though  not  conformable  to  the  law  of  the 

place  of  domicil,  283,  ibid.  n.  {x).     But  see  ibid.  n.  (o). 
Will  made  or  purporting  to  be  made  in   exercise   of,  effect  of   Lord 

Kingsdown's  Act  and  Wills  Act  in  regard  to,  284. 
whether  to  be  admitted  to  probate  without  any  decision  as  to  whether 

authorized  by  power,  44,  45. 
when  probate  of  appointment  under,  necessary,  302.     See  43. 
general  power  executed  by  general  bequest  (Wills  Act,  s.  27),   1200, 
n.  {t). 
unless  Will  shows  contrary  intention,  1200,  n.  {f). 
contrary  intention  not  shown  by  failm-e  of  appointment,  1201,  n.  {t). 

nor  by  power  being  created  after  date  of  Will,  1202,  n.  [t). 
resulting  trust  on  failure  of  appointment,  1201,  n.  [t). 
estate  duty  on  executing  general  power  by  Will,  1702. 
duty  on  legacies  subject  to,  1778. 

duty  on  successions,  when  exercised,  1800,  n.  (/;),  1851,  1852. 
given  to  executors.     See  Estate,  quantitij  in  possession. 

whether  they  may  exercise  it  after  renouncing,  206.    See  720  etseq. 

whether  personal  or  annexed  to  office,  206,  1024,  n.  [g). 

when  they  take  merely  a  power  to  sell,  and  when  a  fee  in  trust,  490. 

of  sale,  cannot  be  exercised  by  attorney,  712. 

whether  they  may  exercise  it  by  a  sale  to  one  of  themselves,  706, 

n.  (/•). 
whether  a  person  who  can  become   executor   can  purchase  from 

executors,  716. 
to  sell  land,  720  et  seq. 

when  one  of  several  renounces,  720,  721. 
exercise  of  power  to  appoint  a  new  trustee  given  to  a  man  and  his 
executors  when  he  is  dead,  and  one  of  them  renounces,  723. 
exercise  by  surviving  executors,  723. 
by  a  single  survivor,  724. 
rule  introduced  by  Conveyancing  Act,  724. 
exercise  of,  by  executor  of  executor,  728  et  seq.,  1024,  n.  [g). 
by  administrator  de  bonis  non,  731. 
by  administrator  durante  minoritate,  393,  394. 
by  adramiatv&toY  pendente  lite,  401. 
by  administrator  durante  absentia,  404. 
lapse  of  legacy  given  under,  by  death  of  legatee  before  appointor,  902. 
executor  of  object  of,  cannot  be  an  appointee,  672. 


2004  INDEX. 

'PO^\ER—conU/lue^L 

when  Court  interferes  with  discretionary  exercise  of,  1634. 

exercise  of  a  ji-eneral  power  makes  subject  thereof  assets,  1302 — 1307. 

also  in  case  of  exercise  by  married  woman,  L502,  n.  (o). 
donee  of  power  cannot  by  Will  prefer  one  creditor  to  another,  1305. 
qucere,  whethi  r  fund  appointed  becomes  legal  or  equitable  assets,  1306. 
of  attorney.     See  Attorney. 

liability  of  executor  for  acts  done  under,  1426. 

PRACTICE, 

of  Court  of  Probate,  235  et  neq.,  278  et  seq.,  361.      See  Court  of  Probate — 

Probate,  manner  of  obtaining . 
of  County  Court,  211  et  seq.     See  County  Court. 

PRECATORY  W0RD3, 

in  a  Will,  when  they  create  a  trust,  84,  n.  (;w). 

PREFERENCE, 

by  executor,  among  creditors,  782  et  seq.,  1550,  u.  (y),  1586,  n.  [g).     See 
Btbts. 
how  controlled,  782,  783. 

PREFERENTIAL  PAYMENTS, 

in  administration  of  insolvent  estates,  760.     See  Bchts. 

PREFERENTIAL  PAYMENTS   IN   BANKRUPTCY  ACT,  1888.. 760, 
ibid.  n.  {c). 

PREROQATIVE  OF  CROWN,  312.     See  Bastard,  Crown. 

PRESENTATION, 

next  to  a  church,  509  et  seq.     See  Church. 

PRESIDENT 

of  Probate  Division  to  have  power  to  make  rules,  237. 

PRESUMPTION  OF  DEATH,  234,  235,  324,  373,  644,  955,  1161. 

PRESUMPTION  OF  LAW.     See  Evidence. 

PRIMARY  SENSE, 

construction  of  words  in,  831.  A 

PRINCIPAL, 

death  of,  revokes  authority  of  agent,  1351. 

agent  cannot  sue  executor  of,  for  acts  done  after  his  death,  1351. 

PRIORITY.     See  Creditor,  Belt. 

of  creditors  to  legatees,  1078  et  seq. 

of  creditors  inter  se,  753  et  seq. 

as  between  two  judicial  Acts  done  on  the  same  day,  /84,  n.  («). 

PRISONER, 
of  war, 

Wills  made  by,  stat.  28  &  29  Vict.  c.  72.  .308. 

PRIZE  MONEY, 

payment  of,   to  representatives  of  deceased,   366,   367.     See  Soldiers, 
Seamen. 

PROBATE.     See  Will,  Court  of  Probate. 
what  it  is,  208. 

is  an  acceptance  of  trusts  by  executors  appointed  trustees,  1434. 
must  be  obtained  in  the  Court  of  Probate,  209.     See  Court  of  Probate. 
presfTiptivc  jurisdiction  of  some  lords  of  manors  to  grant  probate 
undfT  the  old  law,  208. 
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relation  of,  to  testator's  death,  214. 

subsequent   grant  of,  to  be  made   where  original   Will   is   depositel, 

217. 
in  fac-simile,  240,  299,  445  ct  sej. 
revocation  of,  299. 

Of  tchat  instruments  it  is  iiecessanj,  300. 

of  codicil  revoking  or  confirming  former  Will,  301. 

mixed  Will  of  lands  and  goods,  301. 

Will  of  lands  only,  prior  to  and  since, Land  Transfer  Act,  1897 . .  301 . 

mode  of  proving  devise  of  lands,  302. 

Will  of  married  woman  under  power  to  appoint  real  estate,  301. 

where  it  is  doubtful  whether  all  the  property  is  freehold.  302. 

of  Win  made  in  execution  of  a  power,  302. 

hj  feme  covert,  43,  297,  301.     fiee  Hnsband  and  Wife. 
of  sealed  packets  directed  by  testator  not  to  be  opened,  303. 
of  contingent  Will,  137. 

even  though  contingency  has  not  occurred,  137. 
not  of  a  deed  declaring  a  trust  of  a  bequest  by  Will,  303,  304. 
nor  of  Will  appointing  guardians,  305. 
nor  formerly  of  Will  giving  legacies  out  of  real  estate,  305. 
nor  formerly  of  Will  of  lands  converted  in  equity,  305. 
nor  formerly  of  proceeds  of   sale  of  realty  liable  to  be  laid  out 

in  land,  499,  n.  («).     See  Conversion. 
nor  of  Will  of  deceased  sovereign,  10,  11,  213. 
of  part  of  a  Will,  30,  291. 

of  instruments  not  purporting  to  be  testamentary,  82. 
of  lost  Will,  118,  293. 

bare  nomination  of  executors  entitles  the  paper  to  probate,   157, 
301. 

What  the  executor  may  do  before,  220  et  seq.     See  also  467,  468. 

his   acts   stand   good,  though  he  die  without  proving   the  Will, 

221. 
if   acts   done  before  probate  are  relied  on,  a  subseqiient  probate 

must  be  shown,  221. 
he  cannot  maintain  actions,  222. 

except  he  has  had  actual  possession,  223. 
nor  can  his  grantee,  224. 
he  cannot  move  for  new  trial,  677. 

but  he  may  commence  an  action,  224,  1540.     See  1518. 
in  some  cases  he  may  avow  or  declare,  225. 
he  may  present  a  petition  in  bankruptcy,  226. 

but  cannot  get  a  receiving  order,  226. 
he    may  present  a   winding-up    petition    under   Companies    Act, 

226. 
he  may  be  sued,  226. 
if  he  die,  his  executor  shall  not  be  executor  to  the  first  testator, 

227. 
if  he  has  administered  he  will  be  liable  even  though  administration 
committed  to  another,  226,  n.  {t). 

In  which  of  the  Ecclesiastical  Courts  it  was  to  be  obtained  under  the  old  law, 
208,  209. 
generally  before  the  bishop  of  the  diocese  where  testator  dwelt,  208, 
209. 
peculiars,  209. 

the  archbishop's  prerogative  where  there  were  bona  nofabilia, 
209.     See  Bona  notabilia. 

By  whom  the  Will  must  be  proved,  228  et  seq. 

the  executor  may  be  cited  to  prove,  197,  228. 

at  the  instance  of  any  party  having  an  interest,  228. 
the  holder  of  a  Will  may  be  cited  to  produce  it,  229. 
he  cannot  dispute  the  jurisdiction,  231. 

an  attorney  has  no  lien  upon  the  Will  of  his  client,  230, 
231. 

W.E. VOL.  IT.  6  N 
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TROB  ATE— continued. 

When  the  TFUl  is  to  be  proved, 

the  testator  may  record  and  register  his  Will  in  his  lifetime,  233. 
time  when  executor  ought  to  prove,  233,  234. 

stat.  55  Geo.  III.  penalty  for  administering  without  proving 
within  six  months,  233,  741. 
probate  not  to  issue  until  after  seven  days  from  death  of 

the  deceased,  234. 
after  the  lapse  of  thi-ee  years,  234. 
delay,  how  to  be  accounted  for,  234. 
Manner  of  obtaining  probate.     See  also  Court  of  Probate. 
in  common  form,  235  et  seq. 

when  affidavit  necessary,  239. 

attestation  clause  imperfect,  239. 

Will  exhibiting  obliterations  and  alterations  unattested  on  the 

face  of  it,  239,  240. 
after  citation  of  persons  interested  to  propound  a  later  paper, 
241. 
in  solemn  form  or  per  testes,  241  et  seq.     See  Appeal. 
under  the  practice  before  1857.  .242. 
under  the  practice  since,  242. 

the  executor  may,  after  proof  in  common  form,  be  cited  to 
Throve  per  testes,  242. 
whether  any  limit  of  time,  242,  n.  (y). 
procedure,  243,  n.  (c). 
by  next  of  kin,  who  has  received  a  legacy,  244. 

legatee  who  has  renounced  administration  with  the  Will 
annexed,  245. 
executor  may  deduct  costs  of  proof  in  solemn  form  out  of  estate, 

243,  n.  [c). 
when  next  of  Inn  liable  to  costs,  247,  248. 
when  executor  of  a  prior  Will,  247. 
when  heir-at-law,  249. 

a  creditor  who  has  obtained  letters  of  administration 
not  liable  to  costs,  246. 
costs  when  action  tried  by  jury,  248,  249. 
when  an  executor  may  re-propound,  458. 

the  executor  may  himself  prove  in  solenm  form  in  the  first 
instance,  243. 
in  such  case,  a  next  of  kin  cannot  call  for  proof  if  privy  to 
suit,  245. 
a  creditor  cannot  disj^ute  the  validity  of  a  Will,  246. 

unless  administration  has  been  granted  to  him,  246. 
a  legatee  cannot  set  up  a  Will  pronounced  against  after  being 
litigated  by  next  of  kin,  or  by  the  executor  of  another  WUl, 
246. 
heir,  &c.  must  be  cited  when  a  WUl  is  proved  in  solemn  form, 

249,  441. 
where  the  validity  of  the  Will  is  decided  on,  the  decree  of  the 
Court  is  to  be  binding  on  the  persons  interested  in  the 
real  estate,  249. 
provided  they  have  been  cited,  249. 
heir  who  has  been  cited  not  generally  liable  to  costs,  249. 
how  the  order  for  citfition  of  the  heir  is  to  be  obtained,  250. 
of  the  Wills  of  seamen  and  marines,  306  et  seq.     See  Seamen. 
of  the  Wills  of  foreigners  and  Englishmen  domiciled  abroad,  269 
et  seq. 
when  probate  here  necessary,  213,  n.  {in),  1565. 
if  testator,  domiciled  abroad,  left  no  property  in  this  country, 

Will  need  not  be  proved  here,  269. 
if  foreign  executor  wishes  to  institute  suit  here,  he  must  be 
constituted  personal  representative  by  the  Probate  Division, 
269. 
effect  of  rcsealing  Irish  probates,   Scotch  confirmations,   and 

coloTiial  grants,  270,  271,  274. 
according  to  what  law  their  validity  shall  be  decided,  275  et  seq. 
when  iriiidc;  uTider  a  power,  of  property  in  this  country,  283. 
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Manner  of  obtaining  probate — continued. 

of  Will,  where  estate  under  100/.,  througli  the  County  Court,  219. 

See  County  Court. 
e^adence  in  testamentary  causes,  251  et  scq.     See  Evidence. 

rules  of  evidence  in  Common  Law  Courts  to  be  observed  in  the 

Court  of  Probate,  251. 
competency  of  witnesses,  251. 
of  executor,  251. 
of  witnesses  and  parties,  251. 
witnesses  may  be  examined  viva  voce,  251. 
how  evidence  is  to  be  taken  in  contentious  matters,  25 1 . 
Court  may  issue  commissions,  or  give  orders  for  examination  of 
witnesses,  252. 
attesting  witnesses,  253. 
not  necessary  to  call  both,  253. 
proof  of  handvnriting,  251. 

on  proof  of  signing,  instructions  and  knowledge  of  contents 
presumed,  254,  ibid,  n  {c). 
where  legatee  writer  of  his  own  legacy,  255. 
where  testator  is  blind,  or  cannot  read,  255. 
where  capacity  of  testator  is  doubtful,  255. 
proof   of  handwriting  of  the  attesting  witness   only,   sometimea 

sufficient,  256. 
seaman's  Will  in  favour  of  his  agent,  256. 
parol  evidence  of  the  testator's  intention,  256 — 258. 

receivable  to  explain  an  ambiguity  on  fhe  factum,  257. 
what  is  such  an  ambiguity,  257. 
it  must  be  on  the  face  of  the  instrument,  257,  258, 
it  mvist  be  completely  removed  by  the  proposed  proof,  258. 
since  Wills  Act  omissions  in  Wills  cannot  be  supplied,  258. 

See  838. 
but  words  inserted  by  mistake  may  be  omitted,  259. 
although  words  cannot  be  inserted  or  substituted,  261,  262. 
and  mistakes  of  copyist  cannot  be  corrected,  261,  262. 
verdict  in  an  action  brought  to  try  the  validity  of  a  Will  as  to 

realty  not  admissible  in  a  testamentary  cause,  262. 
when  the  declarations  of  the  testator  are  admissible  in  evidence, 

262,  263. 
to  rebut  presumption  that  unattested  alterations  were  made  after 
execution,  declarations  made  before,  but  not  after,  execiition  of 
Will  admissible,  263. 
to  prove  contents  of  a  lost  Will,  declarations  made  contempora- 
neously with  or  prior  to  execution  admissible,  263. 
whether  declarations  made  after  execution  are  admissible  cannot  be 

considered  settled,  264—267. 
evidence  of  contents  of  destroyed  Will,  animo  revocandi,  inadmissible, 

264. 
execution  or  factum  of  a  Will  cannot  be  proved  by  hearsay,  268. 
declarations  of  testator  admissible  for  pro-\dng  adherence,  268. 
rule  as  to,  where  testator  makes  one  Will  of  foreign  and  one  of 

English  assets,  302. 
of  Will  of  British  subject  made  out  of  United  IGngdom,  when 
granted,  309. 
practice  of  the  Court,  285  et  seq. 

citation  of  parties  interested,  by  next  of  kin  contesting  a  Will,  458. 
when  costs  decreed  out  of  the  estate,  286. 
re-propounding  a  Will  by  executor,  458. 
probate  may  be  granted  in  part,  291. 

but  the  Court  cannot  expunge,  291.     But  see  259  et  seq. 
whether  the  probate  should  incorporate  papers  referred  to  by 
the  Will,  74  fi"  scq. 
probate  of  a  lost  Will,  117,  118,  293. 

probate  in  a  right  name  to  an  executor  wronglv  named  in  the  Will, 
292. 

6n2 
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practice  of  the  Court — coiUinwd. 

probate  of  a  Will  fraudulently  cancelled,  or  becoming  illegible,  293. 

cancelled  by  testator  when  non  compos,  295. 
double  probate,  where  there  are  several  executors,  295. 

several  executors  with  distinct  powers,  or  for  distinct  portions 
of  time,  29G. 
new  probate  in  case  of  executor  of  executor,  not  required,  297. 
probate  in  case  of  executor  named  only  in  a  codicil  of  both  the  Will 

and  codicil,  296. 
probate  of  a  Will  cannot  be  granted  during  a  contest  as  to  the 
validity  of  a  codicil,  297. 
unless  by  consent,  297. 
probate  of  a  Will  of  feme  covert,  43  ct  seq.,  297,  298.     See  Husband 
and  Wife. 
form  of  such  probate  before  Married  Women's  Property  Act,  297. 
since  Man-ied  Women's  Property  Act,  298. 
limited  probate,  46,  296. 

adininistratio  ceetcrorHm,  299. 
isrobate,  makino;  out,  299. 

probate  of  Will  in  foreign  language,  299,  445. 
probate  of  AVill  in  fac-simile,  240,  299,  445  et  seq. 
practice  where  probate  is  lost,  299. 
mandamus  to  compel,  cannot  be  issued  since  Judicature  Act,  300. 
of  WiUs  of  seamen  and  marines,  306.     See  Seamen. 

Evidence  of  the  grant, 

what  is  stifficient,  1529  et  seq. 

where  there  are  several  executors,  1531. 
where  probate  is  lost,  299. 
proof  of  revocation  of,  1531. 
Effect  of 

operates  as  to  the  authentication  of  the  executor's  title,  213,  1530 

et  seq. 
is  an  acceptance  of  trusts  where  executor  appointed  trustee,  1434. 
as  to  what  facts  conclusive,  431 — 434,  1532  et  seq. 

as  to  a  AVill  and  codicil  being  distinct  instruments,  434,  1036. 
in  what  cases  a  Court  of  Equity  will  interfere,  434  et  seq. 
cases  where  it  is  not  conclusive,  439  et  seq. 

alterations  in  the  law  as  to  the  effect  of  probate  on  real  estate  since 

the  Court  of  Probate  Act,  232,  249,  441  et  seq. 

where  AVill  affecting  real  estate  is  proved  in  solemn  form,  or  is 

contested,  the  heir  and  persons  interested  in  the  real  estate 

must  be  cited,  249,  441. 

where  AA^ill  is  proved  in  solemn  form,  &c. ,  the  decree  of  the 

Court  is  binding  on  persons  interested  in  the  real  estate,  441. 

heir  in  certain  cases  not  to  be  cited,  and  where  not  cited,  not  to 

be  affected  by  probate,  442. 
probate  or  office  copy  to  be  evidence  of  Will  in  suits  concerning 
real  estate  save  where  the  validity  of  the  AA^ill  is  put  in  issue, 
443. 
costs  of  production  and  proof  of  original  Will,  444. 
provisions  of  the  Land  Transfer  Act,  1897,  relating  to  probate  and 

letters  of  administration  in  respect  of  real  estate,  444. 
how  far  tlie  original  AA'ill  may  be  referred  to,  in  order  to  correct 

inaccuracies  in  the  probate,  445 — 448. 
translation  of  foreign  Will  in  probate  not  conclusive,  445. 

Limited  grant,  175  et  seq.,   385  et  seq.     See  Executor,  limited  executor — 

Administration,  temporary  and  limited. 
Extent  of, 

does  not  extend  to  foreign  assets,  273  et  seq. 

Revocation  of,  299,  449  et  seq. 
upon  citation,  449. 
upon  appeal,  450.     See  Appeal. 

second  grant  of  pi'obate  without  revoking  the  first,  450. 
whnt  are  sufficient  grounds,  451  et  seq. 
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FROBATE— continued. 

Revocation  o/— continued. 

what  are  not  sufficient  grounds,  456  et  seq. 

how  far  a  party  who  has  once  propounded  a  Will  and  withdrawn, 

barred,  457. 
executor  who  has  proved  in  common  form  cannot  as  executor  seek 
revocation,  458. 
nor  can  an  executor  of  an  executor,  458. 
citation  by  next  of  kin,  contesting  a  Will,  of  parties  interested, 

458. 
of  Will  of  one  falsely  supposed  to  be  dead,  459,  504. 
how  proved,  1531. 
consequences  of,  4G0  ct  seq. 

where  the  grant  is  void,  401. 

voidable,  461. 

distinction  between  suit  by  citation  and  appeal,  462. 

payment  to  executor  under  void  probate  is  a  discharge,  433, 

460,  464,  1532. 
recouping  in  damages  for  debts  paid,    &c.,  in  the  coui'se  of 

administration,  465. 
abatement  of  suit  formerly,  464. 

no  abatement  since  Judicature  Act,  465. 
modern  practice,  465. 

order  for  carrying  on  proceedings,  465. 
where  judgment  obtained  leave  to  issue  execution  may 
be  obtained,  465. 
pleading  by  administrator  after  administration  revoked,  466. 
of  Will  made  under  a  power,  43 — 46,  302. 
where  testator  domiciled  abroad,  283. 
of  Will  of  married  woman  made  under  a  power,  &c.,  42 — 46,  297,  298. 

See  Husband  and  Wife. 
expenses  of,  priority  of  payment  in  administration  of  the  assets,  751. 
See  1497. 

PROBATE  DIVISION.     See  Court  of  Frobale. 

PROBATE  DUTY.     See  Estate  Duty.     [See  also  9th  Edition  of  this  Work.] 
Duties  on  probates  and  lettees  of  administeation,  1693  et  seq. 
history  of,  1692—1697. 

in  Scotland,  corresponding  duty  called  inventory  duty,  1694. 
in  Ii-eland,  probate  duty  similar  to  English  probate  duty,  1694. 
character  of  death  duties  before  and  after  the  Finance  Act,  1894, .  1696. 
account  duty,  a  stamp  duty   to   cover  certain  personal   property  not 
covered  by  probate  duty,  1695. 
sect.  38  of  Customs  and  Inland  Revenue  Act,  1881 . .  1706. 
sect.  11  of  Customs  and  Inland  Revenue  Act,  1889. .  1707. 
probate  duty  attached  on  bona  notabilia  in  place  where  the  goods  hap- 
pened to  be  situate  ii-respective  of  questions  of  domicil,  1712,  n.  [u). 
exemption  of  small  estates,  1748,  n.  (/j),  1750,  n.  [l],  1763,  n.  {b). 
sums  paid  for  probate  duty  should  not  be  included  in  bills  of  costs, 

1721,  n.  [e). 
provisions  of  48  Geo.  III.  c.  149,  as  to  trust  property,  1727,  n.  («). 

probate  or  letters  of  administration  of  deceased  trustee  made  avail- 
able, 1727,  n.  («). 
penalty  for  neglect  to  deliver  account,  1729,  n.  {d),  1730,  n.  (e). 
where  too  little  duty  in  first  instance  paid,  further  affidavit,  with  account, 

dulv  stamped  to  be  delivered,  1729,  n.  [e). 
form  of  affidavit  under  ,<ect.  29  of  the  Act  of  1881 . .  1731,  n.  {h). 
probate  to  bear  certificate  showing  affidavit  delivered,  1732,  n.  {h). 
borne  by  the  general  residuary  personal  estate,  1736,  n.  (r). 

incidence  of  duties  imposed  by  the  Acts  of  1881  (sect.  27)  and  1889 

(sect.  5)  similar,  1736,  u.  {z). 
but  the  same  principles  did  not  apply  to  the  apiDointees  of  various 
parts  of  a  specific  fund  in  respect  of  account  duty,  1736,  n.  (;). 
repeal  of  stamp  duties  imposed  by  Acts  of  1881  and  1889.  .1698,  1761. 
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PROCESS.     See  (Jlalm,  liemcdies. 
in  an  action  by  executor,  &c., 

formerly  need  not  Btate  his  special  character,  1516. 
now,  by  R.  S.  C,  indorsement  of  claim  must  show  in  what  capacity 
he  sues,  1516. 
in  an  action  against  executor, 

he  must  be  named  executor  in  the  indorsement  of  claim,  1516,  1570. 
service  on  one  of  two  executors  in  possession  is  sufficient  in  an 
action  of  ejectment,  1570. 
when  claims   by  or  against   executors  may  be  joined  with   personal 
claims,  1517. 

PROCTOR, 

no  suit  for  his  fees  could  be  entertained  in  the  Ecclesiastical  Court, 
1684. 

PRODUCTION  OF  PAPERS, 

rule  as  to,  respecting  executors,  1622. 

of  Will  from  Probate  Registry,  232,  299,  n.  {u),  302. 
of  testamentary  papers  may  be  enforced  by  Court,  229,  230. 
of   affidavits   and  accounts,    &c.  furnished  for  revenue  purposes, 
1762.     And  see  743,  n.  {j). 

PROFERT, 

of  letters  testamentary,  &c. , 

unnecessary  since  the  C.  L.  P.  Act,  1518. 

PROMISSORY  NOTE,     ^ee  Bill  of  Exchange. 
will  not  operate  as  a  Will,  1833. 

given  or  endorsed  to  executor  he  may  declare  upon  it  as  such,  663. 
payable  to  testator  may  be  endorsed  by  execiitor,  711. 
endorsement  of,  by  executor  in  his  representative  capacity,  1421,  n.  [in). 
where  drawee  dead,  may  be  treated  as  dishonoured  or  presentment  made 

to  executor,  711. 
where  presentment  to  be  made  in  such  case,  711. 
made  payable  at  a  time  certain  after  death  of  testator  carries  interest 

from  date,  1410. 
given  to  testator  cannot  be  set  aside  after  his  death  by  uncorroborated 

evidence  of  its  maker,  1410. 
given  to  testator  assets,  though  he  declared  he  never  would  enforce  it, 

1295,  n.  (A). 
given  by  a  stranger  for  the  debt  of  one  deceased,  188,  1418,  n.  («). 
where  assets  lent  by  one  of  co-executors  on,  who  should  sue,  1446,  n.  (c). 
payment  on,  by  executor  of  joint  maker  will  not  take  case  out  of  statute 

of  limitations  against  survivor,  1578,  1579. 

PROPERTY, 

what  passes  under  bequest  of,  927,  932. 

PROTECTION  ORDER.     See  Kushand  and  Wife. 

Will  oifcme  covert  of  property  acquired  after,  48,  583. 

administration  to  wife  dying  after,  321. 

estate  vested  in  vnfe  as  executrix  after,  692,  693. 

wife  entitled  to  payment  of  a  legacy  bequeathed  to  her  after,  1154. 

PROTECTOR, 

of  a  settlement,  executor  or  administrator  cannot  be,  in  respect  of  estate 
as  such,  481. 

PROVIDENT  SOCIETY, 

when  representation  not  necessary  to  member  of,  368. 

PUBLICATION, 

none  requisite  under  the  Wills  Act,  67. 

PUBLIC  POLICY, 

gifts  void  as  against,  805,  1010,  n.  (/),  1020  et  seq. 

PUMP, 

whether  a  fixture,  569. 
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PUR  AUTER   VIE  ESTATE,  517.     ^eQ  Estate  pur  Auter  Vie. 

PURCHASE, 

by  executor,  of  assets,  bad,  706,  1488.     See  1488,  n.  (y),  1655,  n.  (y). 
words  of,  or  of  limitation,  513—515,   530,   848,  870,  n.  {k),  871,  872, 
n.  {t),  876,  889.     See  also  Substituted  Legatee. 

PURCHASER, 

for  value, 

sale  to,  by  administrator,  where  Will  concealed,  held  good,  461. 
sale  of  real  estate  to,  by  executor,  489  et  seq.     See  Estate,  quantity  in 
possession. 
generally  not  bound  to  see  to  application  of  purchase -money  on  sale  by 
executor,  493,  700  et  seq.,  702,  n.  (s),  1656,  n.  (/). 
of  specific  legacy  after  executor's  assent,  701,  n.  (A). 
of  reversion  not  within  Succession  Duty  Act,  1811,  n.  {y). 


QUARE  IMPEDIT.     See  Ckurck. 

lies  for  executor  for  distiu-bance  in  testator's  time,  608. 

whether  testator  had  a  chattel  interest  in  the  advowson,  or  was 
seised  in  fee,  semble,  608,  n.  {b). 
for  disturbance  in  his  own  time,  661. 
when  it  lies  for  husband,  who  survives  his  wife,  in  respect  of  her 
advowson,  656,  657. 
whether  executor  may  maintain,  without  showing  forth  the  Will, 

225,  n.  {o). 
damages  recovered  on,  by  executor  assets,  1293. 

QUEEN.     See  King. 

the  Queen  Consort  may  make  a  Will,  10,  50. 

even  apart  from  Married  Women's  Property  Act,  10,  50. 

QUEEN  ANNE'S  BOUNTY, 

corporation  of,  may  hold  and  take  land  in  mortmain,  823. 


RABBITS, 

when  they  pass  to  executor,  532. 

RAILWAY  DEBENTURES.     See  Stock  of  Railway  Company. 
interest  on,  apportionable,  633. 
what  words  in  a  Will  will  pass,  940. 

RATES, 

mortgage  of,  whether  within  Mortmain  Acts,  810,  ibid.  n.  {e). 

RATIFICATION, 

of  Will  by  codicil  ratifies  former  codicils,  6,  n.  ( ju). 

qtmre  whether  can  be,  of  ineffectual  revocation  of  Will,  105. 

by  legatee  of  payments  made  during  his  infancy,  1138. 

RATIOKABILI  PARTE  BOJSORUM, 
writ,  de,  2. 

READ, 

proof  of  a  Will  made  by  a  person  who  cannot  read,  14,  255. 

READY  MONEY, 

what  passes  by  bequest  of,  937,  n.  {n). 

REAL  ASSETS.     See  Assets. 
what  are,  1308  ct  seq. 

for  payment  of   simple  contract  debts  (3  &  4  Will.   IV.  c.   104), 
UIZ  et  seq. 
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REAL  ESTATE, 

devisability  of,  how  aflfected  by  the  feudal  law,  2. 
by  means  of  feoffments  to  uses,  2. 
under  Statute  of  Wills,  32  Hen.  VIII.  c.  1 .  .3. 
of  equitable  as  well  as  legal  estate,  3. 
under  Wills  Act,  1837.  .3. 

devolution  of,  under  Laud  Transfer  Act,  1897.  .3,  1275. 
definition  of,  for  purposes  of  Part  I.  of  Land  Transfer  Act,  1897.  .301, 

1275. 
probate  of  Will  of,  only,  where  no  executor  appointed,  301,  1275. 
which  goes  to  the  executor,  489  et  seq.     See  Estate,  quantity  in  posnes- 
sion — Conversion — Purchaser — Land  Transfer  Act,  1897. 
charge  of  debts  on,  491  et  seq.     See  1329,  n.  {£). 
legacy  charged  on,  when  it  vests,  999  et  seq. 

liable  now  to  succession,  not  legacy  duty,  1795,  n.  {q). 
contract  to  purchase,  liability  of  executor  on,  1396. 
contracted  to  be  sold,  devolution  of,  1397,  1398. 
what  words  will  pass,  927,   n.  [p).     See  832,  n.    {d),   933,   n.  (r), 

1195,  n.  (;«)• 
when  probate  evidence  of  de\-ise  of,   232,  301,  302,  443.     See  Pro - 

bate,  effect  of. 
costs  of  production  of  original  WUl  in  actions  as  to,  444. 
costs  of  administration  of,  1276,  n.  [q),  1679. 

Probate  Division  cannot  order  payment  of  costs  out  of,  286,  n.  (i). 
held  to  include  leaseholds,  832.     See  Construction. 
Will  of,  formerly  need  not  be  proved,  301.     See  Probate. 

unless  it  appointed  executors,  301. 
who  entitled  to  maintain  action  for  administration  of,  1638,  ibid. 

n.  [c). 
devolution  of,  under  Land  Transfer  Act,  1897.  .444,  1275,  1308, 
before  legal  representative  constituted,  if  none  existing,  470, 
471. 

REAL  REPRESENTATIVE, 

establishment  of,  1275  et  seq. 

devohition  of  legal  interest  in  real  estate,  1275. 

provisions  of  Land  Transfer  Act,  1897. .  1276. 

provision  for  transfer  to  heir  or  devisee,  1277. 

appropriation  of  land  in  satisfaction  of  legacy  or  share  in  real  estate, 

1278. 
UabUity  for  duty,  1278. 

"RECEIVABLE," 

construed  "received,"  840. 

RECEIVER, 

appointment  of,  in  case  of  a  bankrupt  or  insolvent  executor,  162,  1615. 
not  in  the  mere  case  of  an  executor  in  mean  circumstances,  162, 
1615. 
appointment  of,  to  whom  assignees  of  bankrupt  executor  shall  account, 

476. 
appointment  of,  takes  effect  on  perfecting  of  seciu-ity,  789,  n.  {e). 
appointment  of,  when  it  bars  executor's  right  of  retainer,  789. 
appointment  of,  not  made  in  order  to  interfere  with  executor's  right  of 

retainer,  789,  1G14. 
appointment  of,  by  Probate  Division  pending  probate,  1614,  1684. 
of  real  estate,  may  be  appointed  by  Court  of  Probate  pendente  lite,  399. 
Court  may  require  security  from,  399. 
Court  may  direct  remuneration  to,  401. 
appointment  of,  by  Chancery  Division  will  not  prevent  Probate  Division 

granting  administration  pendente  lite,  400. 
Chancery  Division  will  not  now  appoint,  if  administration  jicndente  lite 

might  bo  obtained,  102,  103,  1G14.     See  1G85. 
will  not  be  appointed  ineiely  to  deprive  executor  of  right  of  preference, 
1614. 
nor  merely  on  the  ground  of  tlie  executor's  poverty,  1615. 
appointment  of,  in  ease  of  improper  conduct  by  executor,  1615. 
jurisdiction  of  the  Court  over  the  representatives  of,  1615. 
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HECBIYER— continued. 

procuricg  appointment  of,  and  an  account  of  assets  waives  admission  of 

assets,  1627,  n.  (r). 
and  manager  in  administration  action,   principle  of   Dowse  v.    Girton 

applies  to,  1 037. 

RECITAL, 

erroneous,  in  Will,  how  far  binding,  842,  952,  953,  1049. 

RECOGNIZANCE, 

what  it  is,  767. 

will  surxive  to  wife,  642,  n.  {a). 
liability  of  executor  upon,  1347. 
its  priority  in  order  of  payment  by  executor,  707. 
it  must  be  enrolled,  768. 

if  not  enrolled,  it  ranks  as  a  bond,  768. 
enrolment  of,  by  order  of  Court,  768. 
for  a  future  or  contingent  debt,  770,  773. 
in  the  nature  of  a  statute  staple,  769. 
now  obsolete,  708. 
its  rank  as  to  payment,  767. 
registration  of,  necessary  to  make  it  a  charge  on  land,  766. 

RECOVERY, 

of  land,  action  for.     See  EJeclnuitt. 

RECTIFICATION, 

of  mistakes  in  WiU  in  the  probate,  259  et  seq.,  291,  292.      See  also  254, 

n.  [c),  and  Frohate,  manner  of  ohtaining. 
of  mistakes  in  Will  by  Court  of  Construction,  841,  842.  See  Construction. 

RECTOR.     See  Apportionment,  Church,  Dilapidations,  Tithes. 

REDEMPTION,  EQUITY  OF, 

purchase-money  of,  whether  a  charge  on  real  or  personal  assets,  1323, 
ibid.  nn.  (»?),  («),  1328. 

REFUNDING, 

of  legacies,  1188  ef  seq. 

when  executor  can  make  a  legatee  refund,  1188. 
when  a  creditor  can,  1189.     See  also  1081. 
as  against  piirchaser  for  value  from  executor  legatee,  1190. 
when  one  legatee  can  make  another,  1190. 
legatee  refunding  not  charged  with  interest,  1191. 
no  action  at  law  lies  to  compel,  1567,  n.  (»). 
of  money  received  by  executor, 

if  improperly,  he   must  refund,  though  he   has  paid  it  away  to 
creditors,  1509. 

REFUSAL, 

of  office  of  executor,  197  et  seq.     See  Renunciation. 

REGIMENTAL  DEBTS, 

preferential  payment  of,  758. 

REGISTRATION, 

of  judgements,  764  et  srq.     See  Judgments. 

of  executor  of  shareholder  of  company,  1381  — 1383. 

REGISTRY.     See  Court  of  I'rohute. 
of  Probate  Court, 

deposit  of  Will  in,  231,  233. 

how  a  Will  may  be  procured  from,  for  the  pui'pose  of  evidence,  231, 

302.     See  Production  of  Papers. 
district  registries  under  control  of  Probate  Court,  235. 
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REJECTION.     See  llcpuynant  Condition. 

of  words  in  Will  for  purposes  of  constructiou,  b^S. 

RELATION, 

back  of  title  of  personal  representative,  467  ct  acq.     See  also  220  ct  seq. 
of  administrator,  468  et  acq. 
where  deceased  had  only  a  special  property,  472,  488. 

RELATIONS, 

who  entitled  under  description  of,  in  a  Will,  878  el  seq. 
"poor  relations,"  879. 
"near  relations,"  879. 
"  nearest  relations,"  880. 
"relations  "  of  a  particular  name,  880,  881. 
"  relation  "  construed  next  of  kin,  880. 
•when per  capita  and  whence;-  stirpes,  878,  n.  (t),  1254,  n.  (b). 

RELEASE, 

of  debts  by  legacies,  1048. 

by  appointing  debtor  executor,  1054  et  seq. 

RELIEF, 

due  from  testator  to  lord  of  manor,  executor  may  be  sued  for,  1347. 

due  to  testator  as  lord,  executor  may  sue  for,  636. 

Act  for  relief  of  Trustees,  Executors,  &c.   (10  &  11  Vict.  c.  96,  and 

12  &  13  Vict.  c.  74),  now  superseded  by  the  Trustee  Act,  1893..  1556 

et  seq.     See  Trustees. 

REMAINDER.     See  Estate  for  Life,  Tenant  for  Life. 
estates  by,  vest  in  executor,  529,  670  et  seq. 

lease  for  life,  remainder  to  executors  of  lessee,  530,  668. 
suits  accruing  by,  to  executors,  668. 
rights  of  legatee  in  remainder,  as  against  legatee  for  life,  1117  et  seq., 

1455.     See  Conversion. 
death  of  person  entitled  in,  before  life  estate  ceases,  causes  no  lapse, 

990,  n.  {o),  991,  n.  (p),  992  ct  seq. 
whether  gift  in,  or  substitutionary,  876. 

REMEDIES, 

for  executors  and  administrators, 

at  law, 

instances  where  the  executor  has  not  the  remedy,  1512. 
executor  of  one  of  two  joint  obligees,  &c.,  1512. 

seciis,  where  the  interest  is  several,  1513. 
executor  of  joint  tenant  of  injured  property,  1514. 
executor  of  solicitor  bringing  action  on  his  bill,  1514. 
taxation  thereof,  1514, 
process,  1516.     See  Process. 
parties,  1515.     See  Parties. 
indorsement  of  writ,  1516. 

formerly  writ  need  not  state  plaintiff  to  be  executor,  1516. 
under  R.  S.  C.  representative  character  must  be  shown,  1516. 
executors  may  sue  and  be  sued  as  representing  estate  without 

joining  other  persons,  1516. 
claims  by  or  against  executor,  as  such,  may  be  joined  with 

claims  by  or  against  him  personally.  1517. 
when  executor  must  claim  as  such,  1517. 

profert  unnecessary  since  Common  Law  Procedure  Act, 

1518. 
oyer  of  letters,  &c.  abolished,  old  law,  1518. 
how  defendant  is  to  protect  himself  if  plaintiff  executor 
sues  without  having  proved  the  Will,  1518. 
pleas,  1519  et,  t-ri/.     See  Pleas. 

sot-off,  1519— 1523.     See  Set-of. 

fitatute  of  limitations,  1523  et  seq.    Sec  Limitations. 
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for  executors  and  adiainistTatoxs— continued, 
at  law — continued. 

evidence,  1529  et  seq.     See  Evidence. 

what  is  sufficient  proof  of  plaintiff  being  executor,  1529 
et  seq.     See  443. 
where  necessary,  1529. 
of  plaintiff  being  administrator,  1531. 
costs,  1633  e;;  seq.     See  Costs, 
auditd  querela,  1535. 

now  abolished  by  the  Judicature  Acts,  1535. 
proceeding  in  lieu  of,  1535. 
County  Court  Act,  1535. 

presentment  of  bill  of  exchange  by  executor,  1535. 
by  distress,  695,  696  et  seq.     See  Distress. 
remedy  on  judgment  obtained  by  testator,  1534. 
remedy  for  administrator  who  has  taken  out  administration  on 
faith  of  promise  of  plaintiff  not  to  sue  for  breach  of  covenant 
1366.  ' 

in  equity, 

general  rights  of  executor,  1536. 

application  of  maxim  actio  i^ersonalis  moritur  cum  nersond. 
1536.  ' 

action  to  protect  literary  property  of  deceased,  1536. 
or  trade  mark,  1536,  n.  (c).     See  607. 
rights  peculiar  to  executor,  1537. 

not  retainer  and  set-off,  1537. 
right  to  pay  statute -barred  debt,  1537. 

statute  of  limitations  may  be  set  up  against  executor,  1537. 
infancy  of  ceUui  que  trust  will  not  prevent  statute  running, 

1538. 
statute  runs  from  death,  not  grant  of  letters,  1538. 
proceedings  against  executor  in  foreign  Court  may  be  restrained, 

where  persons  within  jurisdiction,  1538. 
when  a  creditor  will  be  restrained  from  proceeding  on  a  judg- 
ment after  administration  granted,  1539. 
when  one  executor  can  sue  another,  1540. 
executor  or  administrator  may  commence  proceedings  before 

grant  of  probate  or  letters,  1540. 
what  is  sufficient  proof  of  death  of  testator,  1540. 
parties,  1541.     See  Far  ties. 

executor  cannot  sue  or  defend  in  formd  pauperis,  1541. 
proceedings  by  originating  summons,  1 54 1  ^if  seq.     See"  Originat- 
ing Summons. 
executor  may  pay  trust  moneys  or  transfer  stocks,  &c.,  into 
Court,  1556  ct  seq.     See  Trustees. 
may   distribute   assets   after  due  notice  to  creditors   and 

others,  stat.  22  &  23  Vict.  c.  35,  s.  29.  .1559,  15G0. 
may  apply  to  Judge  of  Chancery  Division  for  opinion,  kc., 
in  management  of  trust  property,  1560. 
salvage  cases,  1561. 

sale  of  testator's  business  to  a  company,  1562. 
Court    may    restrain    proceedings    agaijist    executors,     1538 
et  seq. 
against  executors  and  administrators, 

foreign  executors,  1565.     See  1283  et  seq. 
at  laiv, 

an  action  did  not  formerly  lie  where  testator  could  have  wao-ed 

his  law,  1566.  ° 

action  of  debt  on  simple  contract,  1566. 
action  of  account,  1566. 
no  action  lies  for  a  legacy,  1566—1568. 

unless  in  consideration  of  forbearance,  1419. 
secus,  as  to  a  specific  legacy,  1567. 
where  he  ceases  to  hold  the  legacy  as  executor,  1567. 
under  50/.  in  County  Court,  1568. 
parties,  1569.     See  Farties. 
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against  executors  and  administrators — coxiinued. 
at  law — continued. 

process,  1570.     See  Process. 

statement  of  claim,  1571. 

how  defendant  charged  as  executor,  1571. 

joinder  of  counts,  1571. 

claims  against  executor  as  such  may  be  joined  with  claims 
against  him  personally,  1571.     See  1517. 
pleas,  1572  e(  seq.     See  Fleas. 
by  several  executors,  1572. 
ne  unqiies  executor,  1573. 

evidence  on  issue  joined,  1573. 
by  administrator  whose  letters  are  revoked,  1574. 
statute  of  limitations,  1575  et  seq. 
8et-ofP,  1582. 
plene  administravit,  1583. 

phne  administravit  prceter,  1584,  1586,  n.  {g). 

replication  to,  1587.     See  1586,  n.  {g). 
evidence  on  issue  joined,  1588. 
of  executor's  bankruptcy,  1572. 
retainer,  1587. 
judgment,  1594  et  seq.     See  Judgment. 
on  a  plea  oi  plene  administravit,  1595. 
of  assets  infuturo,  1596. 
costs,  1597.     See  Costs. 

on  judgment  of  assets  iw/«^Kro,  1597. 
proceedings  on  judgment  against  executor,  1597. 
hjji'ri  facias,  1598. 
by  attachment,  1597,  n.  (A). 
by  scire  Jieri  inquiry,  1598. 
by   action   of    debt   suggesting   a   devastavit,    1599.      See 

Devastavit. 
old  practice,  if  testator  died  after  execution  sued  out,  1601. 

after  judgment  and  before  execution,  1602. 
procedure  under  Judicature  Act,  1603. 
remedy  on  judgment  against  testator,  1601  et  seq. 
proceedings  in  lieu  of  revivor,  1601. 
proceedings  on    judgment  of    assets   in   future,    1603.      See 

Revivor. 
remedy  against  executor  of  executor,  1604. 
County  Courts  Act,  1605. 
remedy  by  distress,  1605. 

entering  judgment  on  warrant  of  attorney,  1606. 
on  cognovit,  1606. 

on  an  award  made  on  reference  by  testator,  1606. 
in  equity, 

what  suits  may  be  brought,  1609  et  seq. 

executors  and  administrators  considered  in  equity  as  trustees, 
1609. 
instances  of  this,  1610. 
right  of  individual  creditors  to  sue,  1610. 
executor  liable  to  be  sued  for  debts  from  moment  of  death, 

1611. 
debtor  of  testator  cannot  sue  to  restrain  action  by  executor  on 

ground  of  intended  misappropriation  of  fund,  IGll. 
parties,  1611  — 1G13.     See  Farties. 

protection  of  the  estate  pending  grant  of  probate  or  administra- 
tion, 1613,  1614.     See  398  et  seq. 
when  application  can  be  made  to  Chancery  Division,  1614. 

See  402. 
claim  for  administration  not  to  be  joined  with  claim  for 

protection,  1614. 
recaivex pendente  lite,  1614.     See  163,  ibid.  n.  (/),  398  et  seq. 
when  a  receiver  is  appointed  against  an  executor,  1615. 

See  789. 
jurisdiction  over  executor  of  receiver,  1615. 
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'REMEDIES— continued. 

against  executors  and  administrators — continued. 
in  equity — continued. 

motion  for  j)ayment  of  money  into  Court,  1G15. 
former  limitation  as  to,  1616. 
admission  of  assets  in  executor's  hands,  1616. 
Court  will  only  act  on  admission,  1617. 
how   executor  may  discharge  himself  from  payment  in, 
1618. 
not  by  showing  unauthorized  payments,  1619. 
reasonable  time  allowed  for  payment  in,  1619. 
relief  on  interlocutory  proceedings,  1620. 
who  entitled  to  ask  for  payment  in,  1620. 
applications  for,  how  made,  1620. 
applications  for  payment  out,  1620. 

when  by  petition,  when  by  summons,  1621. 
production  of  papers  and  documents,  1622. 
how  application  for,  to  be  made,  1622. 
power  of  High  Court  to  make  vesting  or  other  orders  in  case  of 
infants,  trustees,  and  other  cases,  1622. 
reconveyance  of  mortgage  lands,  1625. 
lunatic  trustees,  1623. 
orders  vesting  a  right  to  transfer  stock,  1625. 
meaning  of  word  "  trust"  in  Trustee  Act,  1893,  and  Lunacj 

Act,  1890.. 1623,  1624. 
appointment    of    new    trustee    and   vesting    order    made    on 

summons,  1625. 
Judicial  Trustees  Act,  1896 . .  1624. 

rules  under,  1625. 
duty  of  executor  to  keep  clear  accounts,  1625. 

costs  of  furnishing  accounts,  1626. 
what  executor  liable  to  account  for  under  usual  administration 
decree,  1626. 
on  footing  of  wilful  default,  1626. 
effect  of  a  judgment  for  administration,  1634. 
when  order  on  footing  of  wilful  default  can  be  made,  1626. 

after  common  administration  decree,  leave  necessary,  1627. 
how  charge  made,  where  no  pleadings,  1627. 
when  such  order  not  asked  for  at  judgment,  1627. 
proof  of,  1627. 
particulars  of,  1627. 
when  payment  ordered  without  account  taken,  1627. 

when  executor  has  made  himself  personally  liable  by  admis- 
sion of  assets,  1628. 
what  is  an  admission,  1628. 
payment  of  legacy  not  conclusive,  1629. 
evidence  of  probate  stamp,  1630. 
what  is  a  conversion  of  testator's  estate  by  executor,  1631. 
remedy  for  such  devastavit,  1631. 
following  assets,  1631. 

party  injured  simple  contract  creditor,  1632. 
from  what  time  debt  under  devastavit  due,  1633. 
discretionary  power  given  to  trustees  when  interfered  with, 

1633,  1634. 
remedy   of    creditors    against    executor  continuing  testator's 

business,  1634  —  1637.     See  Trade. 
uncorroborated  claim  against  deceased,  1637.     See  580,  n.  (o), 

1409,  1410. 
administration  action,  1638  et  seq.     See  Administration  Action. 
defences,  1655  et  seq. 

statute  of  limitations,  1655. 

effect  of  a  trust  for  creditors  or  beneficiaries,  1665. 

Real  Property  Limitation  Act,  1874.  .1057. 

money  or  legacy  charged  ujion  land  or  rent,  1658. 
construction  of  s.  10  of  the  Act  as  compared  with  s.  25  (2)  of 
Judicature  Act,  1658. 
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REMEDIES —con  timed. 

against  executors  and  administrators — continued, 
in  equity — coutiuucd. 

claims  on  a  trust  of  land  or  rent,  1659. 

as  to  personal  estate,  1659. 
3  &  4  Wm.  IV.  c.  27 .  .1059  et  scq. 

fund  severed  from  the  general  estate,  1659,  1660. 
claims  against  executor  personally,  1661. 
Trustee  Act,  1888..  1661. 

trustee  to  have  benefit  of  statute  of  limitations,  1661. 
from  when  time  runs,  1661. 

creditor  claiming  on  behalf  of  himself  and  others,  1662. 
writ  of  ne  exeat  regno,  1663  et  seq. 
object  of,  1663. 

against  a  married  woman,  1663,  1664. 
procedure  and  practice  as  to  obtaining,  1665. 
how  limited  by  Debtors  Act,  1666. 
attachment  against  wife  executrix,  1664. 
costs,  1667  et  seq.     See  Costs, 
in  the  Probate  Division, 

compelling  executor  to  account,  &c.,  1682. 

form  of  inventory  and  declaration  in  lieu  thereof,  1682,  1683. 

no  suit  for  a  legacy  to  be  entertained  by,  1681. 

no  suit  by  next  of  kin  for  a  distribution  to  be  entertained  by, 

1684. 
has  power  to  grant  injunction  or  appoint  receiver,  1684. 
is  proper  Division  to  appoint  receiver  before  probate,  1684. 
injunction   by   executor   against   co-executor  before  probate, 
1684. 
in  the  County  Court.     See  Goimty  Court. 

equitable  jurisdiction  to  be  exercised  in  suits  by  creditors,  &c., 
where  the  estate  to  be  administered  shall  not  exceed  500/., 
1686. 
trustees  may  pay  trust  moneys  or  transfer  stock  and  securities 

into  County  Court,  1688. 
transfer  of  suits  to  the  Chancery  Division,  1687. 
transfer  to  County  Court,  1687. 
powers  of  County  Court  judge,  1687. 

in  which  of  the  County  Courts  proceedings  shall  be  taken,  1689. 
rules  and  orders,  1689. 
particular  question  may  be  decided   without   administration, 

1689. 
partial  administration,  1690. 
injunction,  1690. 
parties  aggrieved  may  appeal,  1691. 

REMOTENESS, 

legacy  void  for,  as  to  one  member  of  a  class,  void  altogether,  997. 
direction  to  settle  not  void  for,  as  to  share  of  member  of  class  born  in 
testator's  lifetime,  998. 

REMUNERATION.     See  Commission. 

may  be  allowed  under  Judicial  Trustee  Act,  1896.  s.  1  (5) . .  1503. 

RENEWAL, 

of  lease,  executor  liable  for  neglect  of  tenant  for  life  as  to,  1408. 
by  executor,  shall  be  assets,  1279. 

RENT.     See  Landlord  and  Tenant,  Lease. 

of  land  agreed  to  be  sold,  accruing  between  death  of  contractor  and 

execution  of  contract,  497,  n.  {g). 
when  it  goes  with  the  reversion  to  the  heir,  and  when  to  the  executor, 

629  et  seq. 
executors   chargeable   with   fair  occupation   rent  when   one   of    them 

occupies  testator's  buildings,  706,  n.  {k). 
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WENT— continued. 
arrears  of, 

in  all  cases  go  to  executor,  631. 

cases  provided  for  by  stat.  32  Hen.  VIII.,  631,  632. 
remedies  of  executor,  631,  632. 
apportionable  in  respect  of  time  and  to  accrue  from  day  to  day  by 

stat.  33  &  34  Vict.  c.  35.  .633. 
apportioned  part,  when  payable,  633,  634. 

remedies  for  reco^'ery  of,  635. 
meaning  of  word  "rent"  in  Act,  635. 
apportionment,  where  severance  of  reversion,  630,  631. 
due  to  wife's  estate, 

when  they  go  to  husband's  executor,  when  to  her,  640  et  seq. 
But  see  639,  640. 
formerly  considered  a  debt  by  specialty,  771. 
effect  of  Hinde  Palmer's  Act,  771. 
liability  of  executor  for, 

arrears  in  testator's  time, 

though  the  land  only  may  be  chargeable,  and  not  the  person  of 

testator,  yet  executor  is  liable,  1347. 
he  is  liable  only  as  executor,  and  must  be  sued  in  that  character, 

1388. 
liability  for  current  half-year's  rent,  1388,  n.  (h). 
incurred  after  testator's  death, 
if  exectitor  enters, 

he  may  be  sued  as  executor,  in  the  detinet,  1388. 

or  individually,  as  assignee,  in  the  debet   or   detinet, 
1388. 
pleas  iu  such  a  case,  1390 — 1393. 
effect  of  assignment,  1393. 

may  waive  onerous  lease  on  deficiency  of  assets, 
1393. 
if  executor  does  not  enter, 

he  is  chargeable  in  the  detinet,  1389,  ibid.  n.  {m). 
notwithstanding  assignment,  1393. 
pleas  in  such  a  case,  1394. 
by  bequest  of,  the  land  itself  shall  pass,  943,  n.  {a).     Cf.  942. 

RENTCHARaE, 

action  of  debt  for  recovery  of,  623,  n.  {c). 

RENUNCIATION, 

of  office  by  executor, 

he  may  renounce,  though  he  agreed  with  testator  to  accept  it,  197. 

though  he  has  been  sworn,  202. 
but  he  cannot  assign,  197. 

he  might  be  convened  by  the  Ordinary,  under  the  old  law,  to  accept 
or  refuse,  197. 
but  now  by  the  Court  of  Probate,  197. 
punishment  for  neglect  to  appear,  197. 
time  allowed  for  deliberation,  198. 

letters  ad  colligendum  in  the  interim,  198. 
not  acting  or  not  appearing  to  a  citation,  he  is  to  be  treated  as  if  he 
had  renounced,  198,  n.  (i.) 
and  administration  cum  testamento  anncvo  will  be  granted,  198. 
so  also  if  cited  to  take  probate  of  a  copy  of  a  Will,  and  not 
appearing,  198,  n.  (i). 
he  cannot  renoiuice,  if  he  once  administer,  199,  379,  1434,  n.  (A). 
Cf.  242. 
Coiu't  may  revoke  administration  if  executor  has  acted  without 

knowledge  of  Court,  199. 
Court   cannot    authorize   executor  who  has    intermeddled   to 

renounce,  199. 
what  amounts  to  an  administration,  200 — 202. 
administration  granted  to  another  is  valid  upon  his  renunciation, 
although  he  has  administered,  199. 
in  such  case  he  may  be  sued  as  executor,  200. 
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RENUNCIATION— eo'/2/i«Mf(/. 

of  office  by  exeeutor— continued. 

he  cannot  renounce,  if  he  once  administer — continued. 

whether  executor  of  executor  can  renounce  administration  to 

one  estate  and  not  to  other,  199,  204. 
cannot  bargain  not  to  renounce,  1498. 
if  he  accept  the  office,  he  accepts  the  trusts  annexed  to  it  by  tlie 

Will,  1434. 
how  he  may  renounce,  203. 

the  refusal  must  be  by  act  recorded,  203. 

until  refusal  recorded,  it  can  be  withdrawn,  203. 
case  where  the  Ordinary  was  executor,  204. 
form  of  renunciation,  204. 
usual  practice  to  require  renunciation  to  be  under  hand  of  party 

entitled  to  grant,  204,  n.  {t). 
present  practice  as  to,  204. 

declining  to  take  the  oath  is  a  renunciation,  204. 
cannot  be  in  part,  204. 

case  of  an  executor  of  an  executor,  199,  204. 
renunciation  will  not  be  received,  uidess  accompanied  by  the 
AVill,  204. 
consequences  of  renouncing,  205  et  sec^. 

renunciation  might  formerly  be  retracted  at  any  time  before 

administration  granted,  205. 

former  practice  as  to  retraction  of  renunciation,  205. 

now^  rights  of  executor  renouncing  probate  to  cease,  as  if 

he  had  not  been  named  in  the  Will,  205.     See  198,  n.  ii). 

but    rule     capable     of     modification     by     the     Court, 

205,  nn.  (c),  {d). 
when  it  may  be  retracted,  205,  nn.  [c),  {d). 
no  person  renouncing  in  one  character  to  take  representa- 
tion in  another,  205. 
when  executor  renouncing  may  take  a  legacy,  1027  et  seq. 
whether   executors  may   afterwards   exercise  a   power,  206.      See 

721  et  seq. 
executor  renouncing  may  sue  his  co-executor,  207.     See  726,  1059, 
liability  of  executor  who  renounces  after  an  act  of  administration, 
1475  et  seq. 
of  right  to  administer  may  be  retracted  before  grant  sealed,  362. 
of  right  to  general  administration  must  be  made  before  special  adminis- 
tration granted,  415,  418,  419. 

REPAIRS.     See  Dilapidations,  Waste. 

liability  of  executor  of  lessee  for,  on  covenant,  1394. 
liability  where  lessee  covenanted  only  for  himself,  1350. 

REPETITION  OF  LEGACIES, 

doctrine  of,  1035  et  seq.     See  Cumulative  Lec/acies. 

REPLEVIN, 

lies  for  executor,  if  goods  are  taken  from  testator,  605. 

against  him,  if  goods  taken  by  testator  are  in  his  hands,  1355. 

REPRESENTATION.     See  Executor  of  Executor. 

not  admitted  among  collaterals,  after  intestate's   brothers'  and  sisters' 

children,  1253. 
to  deceased,  how  Court  may  dispense  with  and  yet  bind  his  estate,  1612, 

1613. 
to  deceased,  when  unnecessary,  363  et  seq.     See  Administration. 
of  estate  of  deceased  by  administrator  ad  litem,  414  et  seq. 

REPRESENTATION   ORDER.     See  Administration  Action. 
in  administration  action,  1453,  1454. 

REPRESENTATIVES, 

who  entitled  under  bequest  to,  890  et  seq.,  898. 
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REPUBLICATIOlSr, 

of  Wills,  140  d  seq.     See  Wills. 

REPUGNANT  CONDITION,  1010—1012.     See  Conditiomd  Legacies. 

"REPUTED   OWNERSHIP," 

clause  in  Bankrixptcy  Act,  what  are  goods  within,  476,  n.  (/:). 

RESEALING.     See  Scotland,  Ireland. 
of  Scotch  confirmations,  270,  n.  (;h). 
of  Irish  probates,  270,  n.  (w). 
of  Colonial  probates  or  letters  of  administration,  274. 

RESIDUARY  DEVISEE, 

residuary  legatee  so  construed,  1195,  n.  (;«). 

who  is,  within  sect.  25  of  Wilis  Act,  1197. 

residuary  devise  is  specific,  1319. 

may  have  an  order  for  administration  without  serving  others  interested, 

1654,  1055. 
may  proceed  by  originating  summons,  1543. 

RESIDUARY  LEGATEE.     See  Residue. 

what  terms  of  bequest  are  sufficient  to  constitute,  1195  ct  seq. 

what  terms  are  insufficient,  1197. 

construction  of  words,  1195,  n.  {m). 

rights  of  general  residuary  legatee,  1198  ct  seq. 

when  he  is  entitled  to  lapsed  legacies,  1198  et  seq. 

may  take  a  lapsed  bequest  by  substitution,  1198,  n.  («). 

may  take  income  of  contingent  legacy  till  contingency  occurs,  1121. 
rights  of  partial  residuary  legatee,  1204. 
right  of,  to  administration  cum  testamoito  annexo,  371  et  seq. 

his  representative  has  the  same  ri.o:ht,  373. 
such  right  not  legal  but  customary,  374. 

when  he  may  retract  renunciation  of  administration,  375,  n.  {d). 
grant  of  administration  durante  absentia  to,  406,  n.  (/). 
survivorship  as  to  residue,  in  case  of  several  legatees,  1204. 

when  they  are  joint  tenants,  1205. 

when  tenants  in  common,  1206  et  seq. 

with  words  of  survivorship),  1208  et  seq. 

when  given  as  to  a  class,  1213  et  seq. 

in  case  of  several  executors,  1215. 
death  of,  before  the  residue  ascertained,  1192. 
cannot  call  on  general  legatees  to  abate,  1088,  1093,  n.  («). 

unless  fund  appropriated  with  consent,  1093,  n.  (h). 
right  of,   to  come  in  with  other  legatees   where   deficiency  of   assets 

through  devastavit  of  executor,  1092,  1190,  ibid.  n.  (m). 
may  have  an  order  for  administration  of  personal  estate  without  service 
on  the  rest,  1654. 

case  where  the  estate  becomes  insufficient  by  devastavit  of  executor, 
1092.     See  1190,  ibid.  n.  [u). 

may  proceed  by  originating  summons,  1543. 
construction  of  residuary  clause,  so  as  to  prevent  intestacy,  976,  n.  (r). 
when  compelled  to  refund,  1188  ct  seq.     See  Rcfundinej. 

RESIDUE.     See  Residuary  Legatee. 

what  words  in  a  Will  will  puss,  1195  ct  seq.     See  also  927,  932,  933. 

what  words  will  not  pass,  938,  n.  (w),  1197- 

whether  gift  of,  specific  or  general,  924 — 926. 

bequeathed  for  life,  remainder  over,   926,    1117  ct  seq.     See  T,nanl  for 

Life,  Conversion. 
bequest  of,  with  divesting  clause,  whether  it  carries  interest,  1169. 
bequest  of,  when  to  be  enjoyed  in  specie,  925. 
duties  of  executor  as  regards  payment  of,  1194  et  seq. 
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BESIDUE—contimfed. 

executor's  right  to,  in  case  there  is  no  residuary  legatee,  1217  c<  seq. 
Stat.   11  Geo.  IV.  &   1   Wm.  IV.  c.  40,  executors  to  be  deemed 
trustees  for  next  of  kin,  1218. 
cases  on  the  construction  of  this  Act,  1218,  nn.  {b),  {c),  1219, 

what  is   sufficient,  in  cases  not  within  the  statute,   to  bar  the 
executor,  1220  et  seq. 
parol  evidence,  when  admissible,  1223. 
gift  of,  embraces  everything  not  otherwise  effectively  given,  1198. 
if  it  is  uudispDsed  of,  it  must  be  divided  amongst  the  next  of  kin, 

notwithstanding  a  contrary  declaration  in  the  Will,  1219. 
gift  of,  to  legatee  on  trusts  not  disclosed  lapses  to  next  of  kin,  1224. 
where  binding  on  conscience  of  legatee  Court  will  enforce,   1224. 

See  304,  n.  (s). 
survivorship  as  to,  where  there  are  several  executors,  1215. 
payment  of,  by  administrator,  1270. 

no  suit  for  distribution  of,  to  be  entertained  by  Probate  Court,  20  &  21 
Vict.  c.  77,  8.  23..  1684. 

RESTRAINT  OF  MARRIAGE, 

gift  on  condition  in,  1020  et  seq.     See  Conditional  legacies. 

RESULTING  TRUST, 

on  failure  of  appointment  under  a  power,  1201,  n.  (t). 

RETAINER, 

by  executor,  &c.,  for  his  own  debt,  785  et  seq. 
origin  of  this  remedy,  785,  ibid.  n.  (i). 
not  abolished  by  Hinde  Palmer's  Act,  785,  786. 

nor  enlarged,  786. 
limited  to  funds  in  his  possession,  787. 
not  affected  by  sect.  10  of  Judicature  Act,  786. 
nor  by  sect.  125  of  the  Bankruptcy  Act,  1883.  .788. 
he  cannot  retain  against  a  creditor  of  superior  degree,  785,   1316, 
n.  (..). 
not  liable  to  account  where  he   retains  without  notice  of  a 
creditor  of  superior  degree,  780,  n.  (/;),  789. 
he  cannot  retain  for  simple  contract  debt  out  of  mortgage  realized, 

786,  n.  (i). 

he  cannot  retain  for  debt  bequeathed,  where  original  creditor  has 

proved,  790. 
he  may  retain  out  of  assets  received  after  a  judgment  for  account, 

787.  See  1550,  n.  (y). 

right  not  extended  to  real  estate  made  legal  assets  by  Land  Transfer 

Act,  1897.. 790,  n.  (i),  798. 
right  not  interfered  with  by  appointment  of  receiver,  when,  789. 
his  right  to  retain  not  lost  by  payment  of  money  into  Court,  788. 
nor  by  balance  order  made  against  him,  786,  n.  (i). 
nor  by  delay,  790. 

but  the  right  is  not  allowed  out  of  merely  equitable  assets,  790. 
nor  out  of  moneys  in  hands  of  receiver,  789. 

unless  received  by  executor  before  receiver  appointed, 
7h9. 
of  assets  in  specie,  where  debt  exceeds  value  of  assets,  788. 
for  what  debts  he  may  retain,  791  et  seq. 
debts  due  to  him  as  trustee,  791. 
debts  payable  to  another  a.s  trustee  for  him,  792. 
right  of,  must  be  oxcrciMcd  for  benefit  of  another  estate,  889. 
by  administrator,  1050,  u.  {z),  1270. 
by  administrator  aimuitant  under  covenant  by  insolvent  intestate, 

787. 
by  administrator  durante  minor itate ,  793. 
by  adniinistrator  durante  dementia,  793. 
by  equitable  tenant  for  life,  none,  787. 
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by  executor,  &c.,  for  his  own  debt — eontinued. 

by  a  creditor  administrator,  787,  793,  ibid.  n.  {b). 

by  executor  surety,  793. 

by  one  of  several  executors,  792,  n.  (o). 

by  executor  of  executor,  786,  794. 

by  executor  of  administrator,  794. 

by  executor  to  whom  a  debt  is  due  jointly  with  another,  794. 

for  a  partnershijD  debt,  794. 

by  widow  administratrix  for  loan  to  husband  out  of  separate  estate, 

795. 
by  executor  de  son  tori,  193,  795.     See  Executor  de  son  tort. 
executor  not  bound  to  assert  his  right  before  occasion  arises,  788, 

790. 
case  where  representative  of  creditor  is  also  of  debtor,  795. 
oWiiJ^ee  executor  of  co-obligor  may  retain,  795. 
a  surety,  executor  of  co-obligor,  can  retain,  796. 

executor  of  testator  surety  to  Crown  paying  debt  has  Crown's 
priority,  796,  n.  [p). 
damages  on  tort  cannot  be  retained,  796. 
secus,  as  to  damages  on  contracts,  796,  n.  (r). 
executor  cannot  retain  against  co-executor,  797. 

may  retain  out  of  balance  found  due  from  himself  and  co- 
executor,  797. 
Court  will  not  assist  by  ordering  payment   out  merely  to  create 

right,  797,  1537. 
may  retain  legacy  against  statute-barred  debt,  797. 

but  not  statute- barred  debt  as  against  legal  right  to  damages, 
797. 
may  retain  for  debt  more  than  six  years  old,  797. 
unless  imenforceable  by  Statute  of  Frauds,  798. 
by  executor  for  expenses  of  funeral,  1587,  1592. 
for  costs  of  taking  administration,  1587. 
for  payment  of  debts  out  of  his  own  pocket,  1587. 
by  executor  for  his  own  legacy,  not  allowed,  1087,  1088. 
by  executor  of  legacy,  for  debt  due  to  testator  by  way  of  set-off,  1049 
et  seq. 
queere,  whether  right  of,  exists  against  specific  legatee,  1053. 

cannot  retain  after  appropriation  of  assets  for  legacy,  1108, 
n.  (/). 
form  of  plea,  1587. 

when  executor  may  set  off  debt  of  husband  against  legacy  to  wife, 
1052,  1053. 
effect  of  Married  "Women's  Property  Act,  1053. 
by  heir  or  devisee,  790,  n.  {m),  792,  n.  (p). 

REVEESION, 

estates  by,  vest  in  executor,  529,  670  cf  seq. 

devise  of,  in  real  estate,  to  a  charity,  now  valid,  806,  n.  {k). 

rule  in  Dimes  v.  Scott  applies  to,  1118. 

REVIVAL.     See  WUl  repuhlication— Codicil. 

of  Will  not  effected  by  destruction  of  another  Will  revoking  it,  131. 
of  adeemed  legacy,  1037,  n.  (A). 

REVIVOR  OF  SUITS.     See  Execution,  Judgment. 

new  procedure  in  lieu  of,  under  the  Judicature  Acts,  673  et  seq.,  1368 
et  seq.,  1534,  1601  et  seq. 
no  abatement  by  change  of  parties  if  cause  of  action  survives,  673, 
1368,  1541,  1612,  1652. 
nor  by  death  of  either  party  between  verdict  and  judgment 
whether  cause  of  action  survives  or  not,  673.     See  1370. 
where   either  party  dies   after  judgment   procedure   governed  by 

Ord.  XLII.  r.  23.  .679,  1370,  1534,  1601  et  seq. 
successor  in  interest  may  be  made  a  party  by  order  of  judge,  673. 
action  may  be  continued  against  successor  in  interest,  673. 
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REVIVOR  OF  SimS-cmtiuued. 

new  procedure  in  lieu  of,  under  the  Judicature  Acts — continued. 
order  for  adding  party  may  bo  obtained  ex  parte,  673,  674. 
service  of,  674. 

method  of  procedure,  674,  675. 
executor  obtaining  such  order  liable  to  costs  ab  initio,  677. 
person  entitled  to  proceed  failing  to  do  so,  G77. 
law  before  Judicature  Act,  676.     See  1652. 
entry  of  judgment  nunc  jjro  tunc,  677. 

by  administrator  de  bonis  non  upon  judgment  for  original  executor, 
678. 
by  personal  representative,  vi^iere  administration  revoked,  464. 

REVOCATION, 

of  Wills,  94  ct  seq.     See  Will,  revocation  of. 

of  pro'ate,  449  et  seq.     See  Probate,  relocation, 

of  letters  of  administration,  449  et  seq.     See  Administration,  revocation. 

of  share  bequeathed  to  one  of  several  tenants  in  common,  effect  of,  963. 

to  one  of  several  joint  tenants,  963. 
of  appointment  of  executors,  words  which  will  effect,  173. 
of  appointment  of  executors  not  necessarily  of  same  persons  as  trustees, 
1435,  n,  {I). 

RIOT, 

leasehold   premises  damaged  by,   q>ia:re    whether    action  for,  against 
Hundred  siu'vives  to  executor,  610. 

ROMAN  CATHOLICS, 

former  incapacity  to  be  executors  or  administrators,  163,  n.  (y). 
charities  for,  804,  ibid.  n.  (.r). 

RULES.     See  Index  or  Rxjles  and  Oedees. 
of  Probate  Division,  237,  361. 
under  Judicial  Trustees  Act,  1896. .  1625. 
of  County  Court,  Ord.  XLIX.  r,  12.  .218. 

SAILORS.     See  Seamen. 

SALE.     See  Conversion,  Purchase,  Purchaser. 

power  of,  when  an  executor  takes,  490  et  seq.     See  Estate,  quantity  in 

possession — Poiver. 
difference  between  a  power  of,  and  a  trust  for,  490. 
may  be  exei'cised  by  other  executors  when  one  refuses,  720  et  seq. 

what  is  such  refusal,  721,  722. 
when  may  be  exercised  by  survivors  of  several  executors,  723. 
powers  of  Court  to  order  and  a^iiprove  under  R.  S.  C,  1544. 

SANITARY  WORKS.     See  Dilapidations. 

SANITY.     See  Lunatic. 
presumption  of,  14. 

SATISFACTION, 

of  debts  by  legacies,  1041  et  seq. 
general  rule,  1041. 

exceptions,  1042 — 1045. 

when  presumption  counteracted  by  context,  1044. 
by  parol  evidence,  1047. 
recital  of  amount  of  debt  by  testator,  842,  952,  953,  1049. 
of  portions  by  legacies,  1045 — 1048. 
disliuction  between,  and  ademption,  1046,  n.  [e),  1072,  n.  («). 

SATISFIED  TERMS,  1296,  1297. 

SAVINGS  BANK, 

when  representation  not  necessfiry  to  depositor  in,  368.     See  also  366. 
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SCANDALOUS  PASSAGES, 

in  "Will  may  be  expunged  from  probate,  291,  292. 

SCHOOL, 

jDublic  elementary,  gift  of  land  for,  exempt  from  Mortmain  Act,  807. 
when  gift  for  support  or  erection  of,  void  under  Mortmain  Acts,  8l4. 
legacies  of  books,  &c.,  to  endowed  schools  not  liable  to  duty,  1846. 

SCIRE  FACIAS.     See  E.rccxtwn,  Revivor. 

semble,  intended  to  be  aboli^htd  by  Judicature  Act,  1309,  n.  {d). 
formerly  a  method  of  enforcing  a  judgment  obtained  against  executor 

clc  bonis  testatoris,  1697  ct  scq. 
action  of  debt  on  judgment  suggesting  a  devastavit  substituted,  1599. 
formerly  the  method  of  reviving  a  judgment  after  death  of  testator,  1601 

et  scq. 
execution  now  obtained  under  Ord.  XLII.  r.  23.  .677,  1603,  1604.      See 

Execution  and  1369  et  seq. 
against  executor  of  a  judge  to  certify  bill  of  exceptions,  1409. 
against  heir  for  recognizance  of  ancestor,  1309,  n.  {d). 

SCIRE  FIERI  INQUIRY, 

nature  and  origin  of,  1598,  1599.     Use  Rei/iedies. 

SCOTLAND.     See  Domicil. 
testator  domiciled  in, 

by  21  &  22  Vict.  c.   56,   s.   12,   Scotch  confirmation  produced  in 
Probate  Court  and  sealed  there  to  have  the  effect  of  probate, 
270,  n.  (m). 
and  executor  has  the  power  of  an  ordinary  English  executor, 

270,  n.  (?«). 
proof  of  Scotch  law,  as  to,  338,  n.  (q). 
native  of,  domiciled  here, 

by  what  law  his  "Will  was  construed  before  August  6th,  1861 .  .278. 
since  August  6th,  1861.  .281. 
provision  of  Statute  of  Mortmain,  as  to  lands  in,  825,  826. 
Scotch  heritable  bond  descends  to  heir,  604,  n.  (i). 

heir  not  put  to  election  as  to,  1185. 
right   of  relief  of   Scotch  heir  paying   bond  debts   available   against 
personalty  in  England,  1316,  n.  (y). 

SEALED  PACKETS, 

cannot  be  delivered  by  executor  unopened,  303. 

SEALING.     See  Will,  form  and  manner  of  Diahimj. 

of  "Will  not  sufficient  signature  within  Wills  Act,  56. 

SEAMEN.     See  Nuncupative  WiU. 
"Wills  of,  36,  90—93,  306  ct  seq. 

mode  of  executing,  stat.  28  &  29  Vict.  c.  72.  .307  ct  seq. 
made  on  same  instrument  as  power  of  attorney,  void,  36,  307. 

so  on  different  instrument,  36. 
made  as  security  for  debt,  invalid,  36. 

in  favour  of  creditor  may  be  good,  37. 

mere  existence  of  relation  of  seaman  and  agent  will  not  annul, 
37,  256. 
knowledge  of  contents  must  be  shown,  37,  256. 
exception  in  Wills  Act  as  to  nuncupative  Wills  of,  90 — 93,   306 
et  seq. 
who  are  "  mariners  or  seamen"  within  the  exception,  36,  92. 
probate  of, 

provisions  of  stat.  28  &  29  Vict.  c.  72.  .306  et  scq. 

who  are  seamen  and  mariners  within  this  Act,  92,  306. 
when  probate  tmnecessary,  363. 
when  made  in  favour  of  agent,  37,  256. 
merchant  seamen,  37,  311.     See  366. 
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administration  to,  363  et  seq. 

definition  of,  for  this  purpose,  363,  n.  ig). 
where  representation  obtained  by  creditor,  364. 
payment  of  debts  where  no  representation,  365. 
when  representation  not  necessary,  304 — 367. 
exemption  from  stamp  duty,  305. 
deposits  in  seamen's  savings  banks,  300. 
merchant  seamen,  37,  366. 

power  of  Board  of  Trade  to  refuse  to  pay  or  deliver  over  residue  of 
seaman's  property  under  Merchant  Sliipping  Act,  1894.  .37. 

SECURITIES  FOR  MONEY, 

when  legacy  of,  specific,  914  e<  seq. 
what  passes  by  bequest  of,  940. 

SECURITY, 

when  legatee  must  give,  against  contingent  debts,  1079. 

when  plaintiff  must  give  for  costs,  1534. 

what  administrator  must  give,  420  et  seq.     See  Administration,  bond. 

"SEISED," 

construction  of  word,  833,  n.  {e). 

SELECTION, 

right  of,  by  executor,  713. 

right  of  legatee,  of  a  certain  number  of  stock  or  articles,  1179. 

power  of,  from  a  class,  not  exercised,  877,  878,  879. 

SEPARATE  PROPERTY, 

of  wife,  bl\  et  seq.     See  Husband  and  Wife. 

SEPARATION  DEED, 

administration  to  wife  living  apart  from  husband  under,  322. 

SEQUESTRATION, 

writ  of,  suspended  by  death  of  person  issuiBg,  678,  n.  (y). 

SERVANT, 

executors  of  masters  cannot  enforce  contract  of  service,  626,  605,  n.  (A), 
wages  of,  whether  entitled  to  precedence  of  payment  by  executor,  761, 
n.  (.). 
how  far  extinguished  by  legacy,  1041,  1043,  n.  («a). 
legacies  to,  not  entitled  to  priority  of  payment,  1095. 
who  entitled  under  the  description  of  "  servants  "  in  a  Will,  900. 
when  executor  must  dismiss,  1438,  ibid.  n.  {c/),  1497,  n.  {b). 

SET-OFE, 

in  actions  bij  executors, 

provisions  of  Ord.  XIX.  r.  3.  .1519. 

in  an  action  by  executor  in  his  own  name,  qua  executor,  defendant 
cannot  set-off  a  debt  due  from  testator,  1519. 
nor  a  debt  due  from  executor  personally,  1520. 
semble,  decisions  on  old  statutes  of  set-ofi  will  still  apply  except 

where  the  equity  rule  is  difiPerent,  1519. 
rule  in  equity,  1519,  n.  (;«),  1521. 

when  a  counterclaim  cannot  be  made,  1520,  n.  [m),  1521. 
what  constitutes  an  equitable  set-off,  1521,  ibid.  n.  {y). 
with  respect  to  ground  rent,  1519,  1520. 
of  judgments,  1522. 
in  answer  to  the  plea,  the  executor  maygive  in  evidence  the  advance  of 

money  by  him  us  exicu'or,  to  the  defendant,  1523. 
in  actions  u(/ui//.st  executors,  1582,  ibid.  nn.  {!),  (in). 

defendiint  cannot  set-off  a  d(-bt  due  to  himself,  1582. 
in  suits  in  equity  by  executors,  1537. 
in  suits  in  equity  against  executors,  1G38,  ibid.  n.  (a). 
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by  executor  against  legatee, 

for  debt  due  to  testator,  1049  ei  >icq. 

how  far  right  exists  against  specific  legatee,  1049,  n.  (y),  1053. 
cannot  set-off  after  appropriation  of  assets  for  legacy,  11  OS, 

n.  (/). 
when  executor  may  set-off  debt  due  from  husband  to  testator 
against  legacy  to  wife,  1052,  1053. 
by  administrator  against  husband  of  next  of  kin,  1053. 

SETTLED  ESTATES  ACTS, 

proceeds  of  sale  of  land  under,  are  not  converted  into  personalty,  499, 

n.  («).     See  Conversion. 
land  sold  under,  free  from  succession  duty,  1822,  n.  (;). 

SETTLEMENT, 

when  an  executor  or  administrator  will  gain  vinder  Poor  Law  by  residing 
on  leasehold  of  testator,  480. 
not  gained  by  residence  in  a  windmill  not  affixed  to  freehold,  553, 
n.  (.). 
on  wife, 

effect  of  aute-nuptial,  to  protect  the  property  in  her  favour,  576. 

post-nuptial,  577. 
when  void  under  Bankruptcy  Act,  576,  n.  (?«),  578,  n.  («). 
widow's  claims  under  the  statute  of  distributions  barred  by,  1234. 
voluntary  under  stat.  27  Eliz.  c.  4.  .577,  n.  (s). 
to  defraud  creditors  under  stat.  13  Eliz.  c.  5.  .577,  n.  (z). 
wife's  equity  to,  1255  et  seq.     See  l'a[/ment  of  Legacies. 
strict,  gift  to  daughters  "  to  be  settled  on  them  strictly,"  841. 
executor  or  administrator  not  to  be  protector  of,  in  respect  of  estate  as 

such,  481. 
direction  for,  of  share,  in  gift  of  residue  to  individual  or  member  of  class, 
when  share  lapses,  969. 
when  void  for  remoteness,  997,  998,  n.  {k). 

SETTLEMENT  ESTATE  DUTY.     See  under  Estate  Duty. 

SEVEEAL  EXECUTORS.     See  Executor  and  Co-executors. 

SEVERANCE, 

words  of,  1206  et  seq.     See  Tenants  in  Com/non. 

what  will  effect,  1215,  1216. 

of  reversion,  effect  of,  as  regards  rent  underlease,  629 — 631. 

SHAREHOLDERS.     See  Shares. 

in  public  companies,  liability  of  executors  of,  1379  et  seq.,  1431,  n.  (s). 

SHARES.     See  Company. 

whether  real  or  personal  estate,  624  et  seq. 

action  to  recover  price  paid  for,  on  faith  of  fraudulent  prospectus,  lies  for 

administrator,  607. 
in  railway  company,  when  they  must  be  converted,  1122,  n.  {k). 
or  stock   of  railway  company   not    transferable    by     one    of    several 

executors,  718,  n.  {x). 
what  passes  by  bequest  of,  939. 
■when  bequest  of,  specific,  914  c<  seq. 
when  executor  liable  for  contingent  liability  on,  1079.      See  1188,  n.  {I), 

1366,  n.  (y),  1431,  n.  («). 
when   executor    liable  for,    as    such,    when    personally,    1380   et  seq., 

1431,  n.  is). 
when  specific  legatee  of,  entitled  to  have  them  fully  paid  up  out  of  estate, 

1179,  n.  (w),  HOI. 
liability  on,  not  a  debt  till  call  made,  1188,  n.  (/). 
liability  of  husband  for  calls  on  wife's  shares,  1404,  1405. 

SHEEP, 

what  passes  by  bequest  of,  1176.     See  1162,  1280. 
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SHELLEY'S  CASE, 

rule  in,  whether  it  applies  to  personalty,  8GG,  n.  (//). 

SHERIFF, 

action  against,  by  executor, 

for  a  false  return  in  lifetime  of  testator,  007. 

for  removing  goods,  before  testator  (the  landlord)  was  paid  a  year's 
rent,  607. 
action  against  executor  of, 

does  not  lie  for  an  escape,  1354. 

secus,  upon  a  judgment  for  an  escape,  1354,  n.  (»),  13G7. 
lies  in  assumpait  for  money  levied  and  not  paid  over,   1356,  ibid. 
n.  [d). 

SHROUD, 

property  in,  547. 

SIGNATURE.     See  Will,  form  and  manner  of  making — Witnesses. 
before  Wills  Act,  54,  n.  (r). 
necessary  in  case  of  Wills  under  Wills  Act,  54. 
of  Will  by  mark  sufficient,  54. 

to  what  part  of  Will  signature  must  be  affixed,  56  et  seq. 
what  is  a  sufficient  signing  for  testator  by  "  some  other  person,"  57,  64. 
where  the  Will  consists  of  several  sheets,  57,  n.  [p),  62, 

of  several  clauses  written  at  several  times,  62. 
acknowledgment  of,  by  witness  does  not  comply  with  provisions  of  Wills 
Act,  71. 

SIMPLE  CONTRACT, 

payment  of  debts  by,  779  et  seq.     See  Debts. 

distinction  between  debts  by,  and  specialty  debts  abolished,  771. 
person  injured  by  devastavit  is  simple  contract  creditor,  1632. 

SLANDER, 

action  for,  does  not  lie  for  executor,  606,  608. 
nor  against  him,  1353. 

SMALL  ESTATES.     See  Administration,  Estate  Butt/,  Legacy  Duti/. 
exemption  from  death  duties,  1750,  n.  {I),  1763,  n.  (b). 

SOLDIERS.     See  yi<nciipafive  Wills. 

exception  in  Wills  Act  as  to  nuncupative  Wills  of,  91. 

who  are  within  this  excejition,  91,  92. 
probate  or  letters  of  administration  of,  slain  in  battle  or  dying  in  service 

of  His  M«jesty  exempt  from  duty,  1726,  ibid.  n.  {t). 
pay,  &c.,  of,  not  exceedmg  50^.,  how  paid,  S66. 
prize  money  of  deceased,  366. 
prize  money  of  foreigners  in  the  service  of  His  Majesty,  when  paid 

without  letters  of  administration,  367. 
creditor  of,  taking  out  administration,  367. 
priority  of  payment  of  their  regimental  debts,  758. 
distribution  of  effects  of,  367,  7o8. 
do  not  change  their  domicil  by  service  abroad,  1266,  n.  [k). 

SOLEMN  FORM, 

probate  in,  241  et  seq.     See  Probate,  manner  ofobtai)iing. 

SOLICITOR.     See  Attorney,  Costs. 

making  a  Will  in  his  own  favour,  86  et  seq.,  'lob,  ibid.  n.  [e),  434,  n.  [u], 
437,  n.  (/).  1674. 

witness  to  a  Will  loses  benefit  of  direction  that  he  may  charge  as  exe- 
cutor against  the  estate,  800,  n.  (/;),  1499,  n.  («),  1674,  1675. 

distinction  between  gifts  inter  vivos  and  gifts  by  Will  by  client  to 
solicitor,  35. 

not  entitled  to  profit  costs  if  sole  executor,  when  estate  insolvent,  1675. 

his  authority  determined  by  the  death  of  his  client,  681. 

has  no  lien  on  the  original  Will  of  his  client,  230,  2.31. 
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HOIACnOR—contmHed. 

priority  in  payment  of  debts,  755.     See  1422. 

costs  of,  where  improperly  employed  by  executor,  1506,  1507,  1554". 

negligence  by, 

when  action  for,  survives /or  executor,  617. 
action  for,  survives  ogainat  executor,  1347. 

not  part  of  his  business  to  choose  a  valuer  for  intending  mortgagee, 
1462,  n.  (.r). 
when  executor  liable  for  default  of,  1460—1465.     See  Devastavit, 
liability  of  executor  to  pay  bill  of,  after  taxation,  1606. 
executor,  not  entitled  to  costs  of  professional  services,  1499 — 1502,  1507, 
1674. 
unless  incurred  in  a  suit  where  he  acts  for  himself  and  co-executors, 

1500,  ihid.  n.  (/»),  1675. 
entitled  to  costs  of  furnishing  accounts,  1626. 

when  entitled  to  charge  under  Will  costs  are  a  legacy,  1500,  n.  («), 
1770,  n.  iq). 
executor  of, 

must  now  deliver  a  bUl  before  commencing  action,  1514. 
the  bill  may  be  taxed,  1507,  1508,  1514,  1515. 
when  executor  liable  to  costs  of  taxation,  1514,  1515. 
death  of,  does  not  entitle  pupil  to  return  of  premium  paid,  628,  1402. 
death  of  pupil  does  not  entitle  his  executor  to  return  of  premium  paid, 
628. 

SON,  ELDEST, 

when  younger  child  considered,  849  et  seq. 

SOVEREIGN,     See  King,  Queen. 

SPECIAL  ADMINISTRATIONS,  370  ct  seq.     See  Administration. 

SPECIAL  CASE, 

executors  may  obtain  opinion,  &c.  of  Court  by,  1560. 

SPECIALTY, 

debts  by,  771  et  seq.     See  Dehf. 

distinction  between,  and  simple  contract  debts,  as  to  priority  of  payment 

abolished  by  stat.  32  &  33  Vict.  c.  46.  .771. 
effect  of    Conveyancing   Act,    1881,    on    distinction  where    heii'S    are 

expressly  bound  and  where  they  are  not,  791,  n.  (;«). 
creditor,  heir-at-law,  right  of  retainer,  790,  n.  [m). 

SPECIFIC  LEGACY, 

definition  of,  911,  ibid.  n.  {k). 

distinction  between,  and  demonstrative  legacy,  912. 

executor's  power  to  alien,  701,  ibid.  n.  (A). 

qucere,  whether  executor  can  confer  good  title  to,  after  assent,  uu  alienee, 

701,  n.  [h). 
assent  to,  by  executor,  701,  n.  {h),  1107,  1567. 
nature  and  incidents  of,  911  et  seq.,  1163,  n.  {q). 
of  money,  debts,  &c.,  914. 
of  stock,  shares,  &c.,  914  et  seq. 

parol  evidence  as  to,  920. 
of  goods  in  a  particular  place,  928,  931,  1175. 

ademption  of  such,  1061  et  seq. 
of  leaseholds,  516,  701,  n.  (A),  1081,  1107,  1567. 

right  in  a  legatee  to  select  a  certain  number  of  a  stock  of  articles,  1179. 
such  as  he  pleases  of  a  stock  of  articles,  1179. 
of  debts  and  securities,  920 — 922. 
bequests  connected  with  the  realty,  922 — 924. 
bequests  contained  in  a  residuary  clause,  924. 
in  a  residuary  clause  enumerating  particular  things,  925. 
bequests  of  general  personal  estate,  924. 

residuary  bequest  to  one  for  liife,  remainder  over,  926. 
bequest  in  the  nature  of,  913. 
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SPECIFIC  L'EGACY—contwued. 

subject  of,  in  all  respects  equally  liable  to  testator's  debts  as  the  rest  of 

his  property,  1078. 
legatee  entitled  to  interest  on,  1162.     See  Interest. 
■when  legatee  entitled  to  increase  of,  1162,  1174  et  seq. 

bonuses  accruing,  1178. 
by  stat.  1  Vict.  c.  26,  s.  24,  the  Will  shall  take  effect  as  if  executed 
immediately  before  the   death   of  the  testator,   1177.     See  161 
et  seq. 
when  bequest  may  be  confined  to  the  date  of  the  Will,  1177,  1178, 
n.  (/•). 
not  to  be  sold  by  executor,  without  necessity,  1178. 
of  an  unopened  packet,  1179. 

payment  or  delivery  of,  1174  et  seq.     See  Payment  of  Legacies. 
must  be  got  in  by  the  executor  at  the  expense  of  the  general  estate, 

1178. 
how  far  executor  has  right  of  retainer  or  set-off  against,  for  debt  due 

from  legatee,  1049,  n.  (y),  1053. 
executor's  liability  to  exonerate,    1179,  n.  {m),  1336,  1399 — 1401.     Cf. 

1379  et  seq. 
ademption  of,  1061  et  seq.     See  Ademption. 
action  at  law  lies  for,  after  assent,  1567. 

STAMPS.     See  Estate  Duty,  Leyaey  Duty,  Trohate  Duty,  Succession  Duty. 

STATEMENT  OF  CLAIM.     See  Remedies. 
opinion  of  Court  may  be  obtained  on,  1561. 

STATUTE, 

penal,  action  upon,  does  not  survive  against  executor,  1354. 
of  limitations.     See  Limitations. 

STATUTE- BARRED  DEBT, 

effect  of  Mercantile  Law  Amendment  Act,  1856,  on  liability  of  executor 

by  any  payment  by  co-executor,  1577,  n.  {k),  1578. 
whether  an  executor  may  pay,  1439. 

STATUTE  MERCHANT, 

estate  by,  goes  to  executor,  513. 
liability  of  executor  upon,  1347,  1367. 
descrijjtion  of,  768. 
now  obsolete,  768. 

its  rank  as  to  payment  by  executor,  768,  770. 

void  for  want  of  formalities,  ranks  as  a  bond,  770. 
joint  and  several  statute,  770. 

for  the  payment  of  money  at  a  future  day,  770,  773. 
on  a  contingency,  774. 

STATUTE  STAPLE, 

estate  by,  goes  to  executor,  513. 
liability  of  executor  upon,  1347,  1367. 
description  of,  768. 

now  obsolete,  768. 

its  rank  as  to  payment  by  executor,  767,  770.    See  Statute  Merchant. 
recognizance  in  nature  of,  769. 

STATUTES.     See  Statute  Index. 

STAY  OF  EXECUTION, 

when  it  may  be  granted,  1535. 

STAY  OF  PROCEEDINGS, 

after  commencement  of  administration  action,  1642  et  seq.  See  Ad- 
ministration Action. 

defendant  not  entitled  to,  till  plaintiffs  give  security  for  costs  where  one 
abroad  and  the  other  insolvent,  1534,  n.  [p). 

Court  will  order,  where  executor  sues  without  obtaining  probate,  1530. 
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STEPMOTHER 

has  no  claiin  under  statute  of  distributions,  1251. 

STIRPES,  PER.     See  Per  Capita. 

"STOCK  IN  FOREIGN  FUNDS," 

what  passes  by  bequest  of,  939,  n.  [x). 

STOCK  IN  PUBLIC  FUNDS.     See  Shares,  Railwai/  Debentures. 
personal  estate,  625. 

transfer  of,  how  to  be  made  by  executors,  625,  626. 
Bank  not  bound  to  transfer  till  probate  registered,  626. 

may  require  all  executors  to  join  in  transfer,  626,  71S. 
the  stock  does  not  vest  in  the  devisee  until  the  executor  assents,  625, 

1101. 
laches  by  neg'lect  to  invest  legacies  directed  to  be  laid  out  in  stock,  1130. 
what  amounts  to  a  specific  legacy  of,  914  et  seq. 
what  passes  by  bequest  of,  939. 
rights  of  executors  with  respect  to,  625,  1101. 

transfer  at  the  Bank  into  their  names,  1102. 
where  administrator  durante  absentia  party  to  a  suit,  may  be  transferred 
into  name  of  Paymaster- General  to  abide  order  of  Court,  405,  406. 

executor  returning  to  be  made  party  to  such  suit,  406. 
dividends  of.     See  Dividends. 

not  apportionable  at  common  law,  632. 

now  apportionable  by  Apportionment  Act,  633. 
loss  of  assets  by  fall  of,  1448.     See  Divestments. 

when  executor  liable  for,  1448,  1449. 
bonus  on  Bank  stock, 

passes  to  legatee  of  capital,  1178. 
standing  in  name  of  lunatic  executor,  &c.,  how  transferred,  Lunacy 
Act,  1890,.  1623. 

executor  abroad,  &c.,  1623. 
East  India,  what  authorized  for  trustee  investments,  1450. 

STOCK  IN  TRADE, 

what  passes  by  description  of,  936,  n.  (k). 

STOCK  OF  RAILWAY  COMPANY, 

one  of  two  executors  cannot  transfer,  718,  n.  (x). 

what  words  will  pass  it,  939.     See  1065,  n.  {a). 
gift  of,  when  specific,  914  et  seq. 

STOCK  ON  FARM, 

what  passes  by  description  of,  540,  ibid.  n.  (o),  936,  ibid.  n.  (/t). 

STOCKBROKER, 

liability  of  executor  for  default  of,  1460 — 1464. 

STREAM,     See  Watercourse,  Action,  Rtmedies,  Tort. 
action  for  obstructing,  &c.,  608,  1353,  1361,  n.  (y). 

STRICT  SETTLEMENT,  841,     See  Settlement. 

SUB-LESSEE, 

executor  of,  suing  for  rent  accrued  since  testator's  death  must  allege 
quantum  of  testator's  estate,  629, 

SUBP(EN'A, 

may  be  issued  by  Registrar  of  Probate  Division  for  production  of  testa- 
mentary papers,  230. 
no  action  lies  against  executor  of  man  neglecting  to  appear  on,  1354, 

SUBSTITUTED  CODICIL, 

revocation  of  prior  codicil  by,  126. 
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SUBSTITUTED  EXECUTOR, 

appointment  of ,  171. 

in  what  cases  he  may  be  admitted  to  the  office,  172, 

SUBSTITUTED  LEGACIES, 

doctrine  of,  1035  ct  seq.     See  Cumulative  Lrgacies. 

subject  generally  to  incidents  of  original  gift,  1040,  1041,  1859. 

SUBSTITUTED  LEGATEE, 

for  legatee  dying  before  the  legacy  becomes  vested,  868,  876—878,  898, 

958—960,  1128.     fiee  Lapsed  LifjncicH. 
where  death  of  original  legatee  treated  as  a  contingency,  1006. 

SUCCESSION  DUTY,  1695,  1712,  1713  et  seq.     See  Leyacy  Duty. 
16  &  17  Vict.  0.  51  (Succession  Duty  Act),  1798  ct  seq. 
interpretation  of  terms,  1798. 

what  dispositions,  &c.  shall  confer  successions,  1800  et  seq. 
duties  on  successions,  1805  et  seq. 

additional  succession  duty,  1805,  ibid.  n.  (o). 

on  transmitted  successions,  1808,  ibid.  n.  (t). 

payable  in  respect  of  transferred  interests,  1808. 
what  are  such  interests,  1808,  1809,  n.  («). 

on  successions  subject  to  charitable  trusts,  &c.,  1810. 

payable  by  corporations,  &c.,  taking  real  estate,  1816. 

■when  to  be  paid,  1812. 

paid  by  mistake,  returned,  1819, 

a  first  charge  on  property,  1821. 

what  persons  accountable  for,  1823.     See  1800,  1853. 
provisions  for  life  policies  and  post  obit  bonds,  1810. 
exemptions,  1805,  n.  (jy),  1811. 

leaseholds  not  chargeable  with  legacy  duty  as  personal  estate,  1812, 
legacies  payable  out  of  realty,  1794,  1797,  n.  («). 
interest  of  a  succession  in  real  property  to  be  considered  as  an  annuity, 

1812,  1813. 
how  annuity  to  be  valued,  1817. 
how  personalty  to  be  assessed,  1817. 
properties  may  be  separately  assessed,  1822, 
rules  for  valuing  real  successions,  1814,  ibid.  n.  {h). 
deductions  allowed,  1814,  ibid,  n,  (i), 
rule  as  to  advowsons,  1815. 

as  to  timber,  1815. 

as  to  property  subject  to  beneficial  leases,  1815. 

as  to  manors,  mines,  «S:c.,  1815. 
real  property  directed  to  be  sold  charged  as  personalty,  1816, 
personalty  to  be  invested  in  real  property,  how  to  be  charged,  1817, 
allowance  for  fines,  &e.  paid  by  successor,  1816. 

to  donee  of  general  power  of  appointment,  1S18, 

for  incumbrances,  1818. 

in  respect  of  relinquished  property,  1819. 
no  allowance  in  respect  of  contingent  inciunbrances,  unless  they  take 

effect,  1818. 
gifts  free  of  duty,  1855  et  seq, 
commissioners : 

duties  to  be  under  care  of,  1805. 

may  compound  duty,  1820. 

may  receive  duty  in  advance,  1820. 

may  commute  future  duties,  1821. 

notice  of  succession  to  be  given  to,  and  return  of  property  made, 
1823,  1824. 

penalty  on  not  giving  notice  to,  1824. 
on  not  paying  duty,  1825. 

accounting  party  must  verify  accounts  if  required  by,  1825. 

may  appeal  against  assessment  of,  1825. 

receipt  of,  a  protection  to  bona,  fide  purchasers,  1826,  1827. 
Court  in  suits  for  the  administration  of  property  to  provide  for  payment 

of  duty,  1S27. 
summary  proceedings  for  account  and  payment,  1827. 
limitation  of  time  for  recovering  by  Crown,  1803. 
real  estate  when  discharged,  1863. 
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SXJGrG-ESTION  by  executor,  &c.  of  the  death  of  sole,  or  sole    surviving, 
plaintiff,  under  C.  L.  P.  Act,  675.     See  Execution,  Judgment,  Revivor. 

SUICIDE.     See  Fcio  de  se. 

commission  of,  shortly  after  making  a  Will  no  proof  of  insanity,  14. 

SUIT.     See  Reinedies. 

SUMMONS.     See  Admvmstratwn  Action,  Originating  Summons,  Eemedies. 
new  trustee  can  be  appointed  and  vesting  order  made  on,  1625. 

SUPERSTITIOUS  USES, 

legacy  or  bequest  to,  void,  802  et  seq. 

•what  are,  8u3. 

gifts  to,  void  by  stat.  1  Edw.  VI.  c.   14,   vest  in  Crown  berfeficially, 

803,  805. 
gifts  to,  void  outside  the  statute  if  charitable,  administered  eg  prcs,  805. 

if  not,  result  to  next  of  kin  or  residuary 
legatee,  805. 
SUPERVISOR.     See  Overseer. 

office  of,  distinguished  from  that  of  executor,  169. 

SUPPLYING  WORDS.     See  Construction. 

for  purposes  of  construction  of  a  Will,  838  tt  seq. 

SUPREME  COURT  FUNDS  RULES,   1894,  r.  62, 

as  to  payment  out  of  funds  in  Court  to  legal  personal  representative,  369. 

SURETY, 

liability  of  executor  of,  1411. 

in  joint  and  several  bond,  may  retain  out  of  his  principal's  estate,  if  his 

executor,  793,  796. 
whether  a  joint  contract  can  be  considered  as  several,  in  favour  of  a 

surety,  1376. 
paying  a  joint  or  several  bond,  is  only  a  simple  contract  creditor  of  his 

principal,  796,  n.  [p). 
but  surety  to  the  Crown  on  payment  of  debt  of  deceased  principal  is 

entitled  to  Crown's  priority,  796,  n.  [p.) 
paying  debt  after  death  of  principal,  can  pray  administration  as  creditor, 

353. 
to  administration  bond,  349,  n.  (t),  421  et  seq.,  428,  n.  {in),  429.     See 
Administration,  bond. 
when  dispensed  with,  425,  426,  ibid.  n.  (r). 
justification  by,  427. 
whether  must  be  resident  in  England  when  administrator  abroad,  42ii, 

ibid.  n.  (.r). 
Court  will  not  discharge  original  sureties,  429. 
corporation  accepted  as,  430,  n.  {t). 

SURRENDER, 
of  a  term, 

one  of  several  executors  may  accept,  719,  n.  [c). 

SURVIVAL, 

of  cause  of  action,  673  et  seq.,  1368.     See  Revivor,  E.vecution. 

SURVIVOR, 

the  word  construed  "  other,"  840,  1210—1213. 

" not  survive  "  construed  "die  in  the  lifetime  of,"  840. 

of  a  class,  gift  to,  878. 

SURVIVORSHIP.     See  Action,  Husband  and  Wife. 
to  what  period  to  be  referred,  1208  et  seq. 
as  to  residue, 

in  case  of  several  residuary  legatees,  1205. 
of  joint  tenants,  1205. 
of  tenants  in  common,  1206 — 1208. 
of  gift  as  to  a  class,  964,  1213  et  seq. 
nf  several  executors.  1215. 
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SimVlVO'RSB.lF—cviainwd. 

as  to  a  legacy  to  several,  where  one  dies  before  the  testator,  963 — 966. 

as  to  accruing  shares,  963,  96G. 

as  to  property  of  partners,  486  et  seq.,  638. 

and  other  joint  undertakings,  486. 
as  to  money  on  mortgage,  486. 
as  to  executorship,  720,  723  et  seq.,  1024,  n.  (^). 
of  one  of  two  persons,  who  perish  by  shipwreck,  or   other   common 

death,  955,  ibid.  n.  (»).     See  also  324,  373,  645,  1017. 
with  respect  to  an  option  to  purchase,  489. 

SYNDICS.     See  Corporation. 

appointed    to    receive    administration,    when    corporation    aggregate 

appointed  executors,  158,  159. 
grant  will  not  be  made  tiU  appointment  before  Court,  159,  n.  {g). 


TAIL.     See  Estate  Tail. 

TAPESTRY,  passes  to  the  executor,  565.     See  Fixtures. 

TAXATION,  1507,  1508,  1514,  1515.     See  Costs,  Moderation,  Solicitor. 

TEAZLES, 

whether  they  are  emblements,  537,  n.  {p).     See  Emblements. 

TECHNICAL  WORDS, 

effect  of  use  of,  in  a  Will,  832,  868,  n.  {x). 

TEMPORARY  ADMINISTRATION.     See  Administration. 
grant  of,  385  et  seq.,  408  et  seq. 

TEMPORARY  ESTATE  DUTY,  1695. 

TENANT.     See  Landlord  and  Tenant  and  Rent. 

TENANT  BY  THE  CURTESY, 

right  of  executors  of,  to  emblements,  544. 
in  a  case  of  election,  1183. 

TENANT  EOR  LIFE, 
executor  of, 

liability  for  neglect  to  renew  a  lease,  1408. 

his  right  to  rent,  631  et  seq.     See  Apportionment, 

to  damages  for  breaches  of  covenant  in  the  time  of  the  deceased, 
637. 
paying  compensationunder  Agricultural  Holdings  Act  entitled  to  charge 

on  holding  for  amount,  544. 
right  of,  to  fixtures  against  remainderman,  563  et  seq. 
of  personal  property,  remainder  over,  926,  1117  et  seq. 

a  person  taking  the  residue  for  life  is  entitled  to  the  proceeds  from 
testator's  death,  1117—1119,  1192,  1193. 
difficulties  in  the  application  of  this  doctrine,  1118  et  seq. 
where  the  bequest  is  of  things  quce  ijjso  vsii  consumuntur,  1127. 
of  wasting  securities,  1122  et  seq. 

of  leaseholds  sold  compulsorily  or  under  Settled  Estates  Act. 
1127,  ibid.  n.  (.r). 
where  expendituie  by  executor  allowed  for  preserving  property, 

1561. 
duty  of  executor  to  convert  the  property  into  authorized  securities, 
1122  et  seq.,  1192.     See  1449  et  seq. 
rule  in  Howe  v.  Lord  Dartmouth,  926,  1122  et  seq. 
consequence  of  neglecting  to  do  so,  1455. 
will  not  be  ordered  to  bring  fund  into  Court  in  administration 

action  unreasonably,  1132,  n.  {q). 
inventory  by  tenant  for  life,  1127. 
and  remainderman,   who  liable  for  sanitary  repairs  under  Public 
Health  Act,  1662. 
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TENANT  FROM  YEAR  TO  YEAR. 

his  estate  goes  to  executors,  515. 

TENANT  IN  TAIL.     See  Estate  Tail. 

TENANT  PUR  AUTER   VIE,  517.     ^ee  Estate  pur  auter' vie. 

TENANTS  IN  COMMON.     See  Joint  Tenants. 
legacy  given  to, 

what  words  make  a  tenancy  in  common,  888,  n.  («),  1206  ct  seq. 
gift  to  two  or  more  as,  and  the  survivors  or  survivor  of  them,  1208 

ct  seq. 
eflPect  of  death  of  one,  before  testator,  963,  1205. 
effect  of  revocation  of  gilt  to  one  of  several,  963. 
construction  of  gift  to  heirs  as,  834. 

TENOR.     See  Executor,  appointment  of. 
executor  according  to  the,  165 — 170. 

practice  to  grant  administration  with  the  Will  annexed  to  universal 
legatee,  and  not  probate  as  executor  according  to  the  tenor,  167. 

TERM  FOR  YEARS.     See  Lease,  Estate. 

trust,  limited  administration  for  assignment  of,  413. 
attendant  on  inheritance,  1296,  1297. 

TESTAMENT.     See  Will. 

definition  of  last  Will  and  testament,  4. 

inofficious  testaments,  25. 

distinction  betvreen  testanwitum  and  ultima  voluntas,  4,  n.  (J). 

"TESTAMENTARY  EXPENSES," 

what  included  under,  752,  ibid.  n.  (/). 

TESTATOR, 

declarations  of,  when  admissible  in  evidence,  263  et  seq.     See  Evidence. 
intention  of,  831.     ^ee  Intention. 

THELLUSSON  ACT,  1129,  n.  (/.■).     See  Accumulation  Acts,  1800  and  1892. 

THEN, 

construction  of  word,  884,  n.  (/). 

to  what  period  to  be  referred  in  a  bequest  to  persons  "then  living," 
1210,  n.  (z). 

TIMBER.     See  Trees. 

TIME, 

from  which  a  Will  speaks, 

as  to  estate  comprised  in  it,  is  from  death  of  testator  unless  contrary 
intention  appears  by  Will  (1  Vict.  c.  26,  s.  24),  4,  150  et  seq.,  843, 
915,  n.  {I),  1069,  1175  et  seq. 
what  will  amount  to  contrary  intention,  151,  ibid.  n.  (/),  1176. 
construction  of  1  Vict.  c.  26,  s.  24. .  154. 
when  a  Will  is  to  be  proved,  233  et  seq.     See  Probate. 
when  executor  becomes  beneficially  entitled  to  estate  of  testator,  478, 

481  et  seq. 
■when  executor  becomes  liable  for  testator's  debts,  1611. 
of  vesting   of    legacies,    970   et  seq.       See    Class,    Construction,    lapsed 

Legacies. 
of  vesting  of  estate  of  executor  or  administrator,  467  et  seq.      See  Estate. 

TITHES, 

lease  of,  goes  to  executor,  509.     See  Estate,  quantity  in  possession. 

when  successor  entitled  to,  of  emblements,  5o6. 

apportionment  of  rent -charges  under  Apportionment  Act,  633  et  seq. 
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TITKES— continued. 

debt  for  not  setting  out  tithes  lay  for  executor,  fiOO,  607. 
not  against  him,  1360. 

but  he  was  liable  for  the  value,  1360. 
due  to  wife's  estate, 

when  they  went  to  husband's  executor,  614. 
when  executor  was  considered  in  possession  of,  473. 

TITLE, 

of  executor  derived  from  Will,  214. 

but  authenticated  by  probate,  214,  1530  rt  ncq. 

executor  can  confer,  on  assignee  of  assets,  700  et  seq. 

when  executor  can  make  good,  to  real  estate,  485, 489  et  seq.     See  Estate, 

qtuuititij  in  possession. 

TITLE  DEEDS, 

liability  of  executor  as  regards,  1445, 

TOLLS, 

of  a  lighthouse,  lease  of,  held  a  chattel  real,  624,  n.  {(j). 

not  liable  to  legacy  duty,  1840. 
whether  within  Mortmain  Acts,  809,  n.  [d). 

TOMBSTONE.  See  Monument. 
property  in,  .547,  ibid.  n.  (/). 
whether  an  allowable  funeral  expense,  740,  n.  [x). 

TONTINE, 

no  succession  between  subscribers  to,   w'ithin   Succession  Duty    Act, 
1810,  n.  (y). 

TORTS.     See  Action — Estate,  quantity  in  action — Remedies — Executor,  liability. 
in  testator's  time, 

action  for,  when  it  lies /or  executor,  606  et  seq. 
lies  where  personal  estate  of  less  value,  607. 
instances  of  such  cases,  607,  608. 
no  action  lies  generally  for  torts  to  person,  608. 
instances  of  such,  608. 
exceptions  introduced  by  Lord  Campbell's  Act,  612 — 614. 

by  the  Fatal  Accidents  Act,  1864.  .614. 
by  Employers'  Liability  Act,  615,  616. 
by  the  Workmen's  Compensation  Acls, 
1897,  1900.. 616. 
no  action  lies  for  breach  of  promise  of  marriage,  618,  ibid. 
n.  {q). 
action  for.  to  freehold  generally  does  not  lie,  608—611. 

exception  introduced  by  3  &  4  Will.  IV.  c.  42.  .611.      See  611, 
n.  («). 
action  for,  to  chattels  real,  whether  it  lies,  610,  611,  n.  {£). 
in  executor's  time, 

action  for,  lies  for  executor,  659  et  seq, 
whether  he  has  been  in  possession  or  not,  659. 
may  sue  in  his  own  name  or  in  representative  character,  660. 
or  in  both,  666. 
in  testator's  time, 

against  executor,  1352  et  seq. 

lies  where  damage  to  personal  estate,  1354,  1357,  n.  {«?),  1361, 

n.  (.r).    _ 
does  not  lie  for  torts  to  estate  or  person  at  common  law,  1352, 

et  seq. 
statutory  exceptions,  1352,  1361. 

actions  may  bo  brought  against  executors  for  torts  to  realty 
committed    six   months    before   testator's   death  within   six 
months  by  stat.  3  &  4  Will.  IV.  c.  42. .  1361  et  seq. 
remedy  may  sometimes  be  had  in  another  form,  1353  et  seq. 
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TRADE, 

interest  on  legacy  where  assets  employed  by  executor  in,  1172. 

profits  of,  carried  on  by  executor,  shall  be  assets  in  all  cases,  1281,  1483 

et  seq. 
how  profits  of  a  business  are  to  be  estimated,  1-483  et  seq. 
executors  have  no  authority  to  carry  on  the  trade  of  the  testator,  1430. 
what  is  meant  by  this  doctrine,  1430 — 1433,  1554,  1634  et  seq. 
difference  between  executor  and  administrator,  1555. 
where  testator  authorizes,  1432  et  seq.,  1634,  1635. 
liability  of  executor  continuing,  1430 — 1433,  1554,  1634. 

liabihty  of  testator's  estate,  1432  et  seq.,  1554,  1555,  1635. 
rights  of  creditors  of  executor  and  testator  inter  se,  477,  n.  {o), 

1430—1433,  1634—1637. 
proper  procedure  for  creditor  of  testator,  1634. 
procedure  for  creditor  of  executor,  1635. 
executor's  right  of  indemnity,  1636. 
whether  creditors  of  executor  or  of  testator  entitled  to  conduct 

of  proceedings,  1637. 
sale  of  testator's  business  to  a  company,  1502. 
covenant  not  to  exercise, 

personal  to  testator,  1350. 

fixtures  used  in,  to  whom  they  belong,  563  et  seq.     See  Fixtures. 

TRADE  MARK, 

action  to  restrain  infringement  of,  lies  for  executor,  607,  1530,  n.  ic). 
also  for  slander  of,  607. 

TRADE  UNION, 

when  representation  not  necessary  to  member  of,  368. 

TRAITOR.     See  Will,  tvho  is  capable  of  making. 
formerly  incapable  of  making  a  Will,  50,  51. 
unless  pardoned,  51. 
may  be  an  executor,  161. 
might  make  a  Will  as  executor,  51. 

TRANSFER, 

of  actions  against  executor  to  Chancery  Division  after  an  administration 

order,  1517,  n.  [b),  1616,  1644. 
of  administration  actions  to  bankruptcy,  1646. 
of  actions  from  the  County  Court  to  the  Chancery  Division,  1687. 
of  actions  from  the  Chancery  Division  to  the  County  Court,  1687. 
of  actions  from  one  County  Court  to  another,  1689. 

TRANSMISSION, 

of  executorship,  180  et  seq.  See  Executor,  Executor  of  Executor,  and 
Executor,  ajipointment  of. 

TRAVERSE, 

of  inquisition  after  certiorari  by  executor,  679,  ibid.  n.  (c). 

TREASURY  SOLICITOR, 

a  corporation  sole,  343. 

administration  granted  to,  where  Crown  entitled  to  personal  estate  of  in- 
testate, 343. 

administration  bond  not  given  by,  but  liable  as  if  it  were,  422,  ibid. 
n.  [b). 

TREES, 

when  they  pass  to  the  executor,  and  when  to  the  heir,  534—536,  530, 

n.  W,  537.    _' 
action  for  cutting,  does  not  lie  for  executor,  609. 

when  trespass  de  bonis  asportatis  may  be  maintained,  609. 
does  not  survive  against  executor,  1358. 

he  is  liable  in  an  action  for  the  value  arising  from  the  sale, 
1358,  1359. 

W.E. — VOL.  II.  6  P 


2038  INDEX. 

TRESPASS.     See  TorU. 

action  of,  ■,  a       a    ■ 

did  not  lio/br  executor,  &c.,  at  common  law,  606.     See  Action. 
Btat.  4  Edw.  III.,  60G. 

lies  now  whenever  the  personal  estate  has  been  injured  by 

a  trespass,  G07. 
does  not  lie  ut  common  law,  for  trespasses  to  the  freehold 
or  person  of  testator,  G08. 
Stat.  3  &  4  Wm.  IV.  c.  42.  .611. 
when  it  lies,  de  bonis  anjiortatis,  for  com,  grass,  trees,  &c., 

cut  and  carried  away,  609. 
whether  it  lies  for  torts  to  chattels  real,  610. 
for  torts  in  the  time  of  the  executor,  659,  660. 
does  not  survive  at  common  law  againHt  executor,  1352,  1356. 
for  mesne  profits,  1356.     See  Mesne  Profits. 
amendment  of  law  by  stat.  3  &  4  Wm.  IV.  c.  42 ..  1361  et  seq. 

TRIAL, 

motion  for  new,  cannot  be  made  by  executor  before  probate,  677. 

TRINITY, 

persons  denying,  formerly  disabled  from  being  executors,  163,  n.  {g). 

TROVER, 

lies  for  executor,  upon  conversion  in  time  of  testator,  606. 

lies  for  executor  or  administrator  of  undischarged  bankrupt  against  all 

but  assignee,  472,  488,  489. 
by  executor,  where  goods  are  converted  after  testator's  death,  659. 
how  executor  may  declare,  059,  660.     See  666. 
against  legatee,  for  taking  legacy  without  assent,  1103. 
does  not  survive  against  executor,  1352. 

but  he  may  be  sued  on  a  conversion  in  his  own  time,  1355. 
when  money  had  and  received  will  lie,  1355. 

TRUST.     See  Trustees. 

when  created  by  precatory  words,  84,  n.  (»!) . 

undisclosed  trusts,  when  Court  will  enforce,  304,  ibid.  n.  (z),  1224,  1225. 
parol  evidence  as  to,  304,  n.  (z),  1224,  1225. 
whether  enforceable  where  cestui  que  trust  witness  to  Will,  1225. 
breach  of, 

debt  by  simple  contract,  1632. 
liability  of  executor  of  trustee  for,  1365,  1366. 
what  acts  amount  to,  1435  et  seq.     See  Devastavit. 
questions  as  to,  not  properly  raised  on  originating  summons,  1640. 
property  held  by  deceased  as  trustee  not  liable  to  probate  duty,  1727, 
n.  («).     See  1702,  n.  {q). 
nor  to  be  divided  amongst  creditors  on  bankruptcy  of  trustee,  1633. 
arising  from  office  of  executor, 

cognizance  of  Courts  of  Equity  of,  214,  215,  1609. 
liability  of  executor  for  breaches  of,  1434  et  seq. 
for   sale,  490  et  seq.,   700   et   seq.     See   Estate,  quantity  in  possession — 
Executor,  power  of. 
difference  between  it  and  a  power  of  sale,  490. 
legacy  in,  does  not  lapse  by  death  of  trustee  in  testator's  life,  970. 
securities,  1445,  n.  {y),  1449 — 1455.     See  Investments. 
estates  will  pass  under  general  words,  unless  contrary  intention  shown, 
942,  n.  {u). 

TRUSTEES.     See  Limitations,  Statute  of— Trust. 
judicial,  162,  n.  {d),  1624. 

distinction  between,  and  executors,  1434,  1435,  ibid.  n.  (/). 
how  far  executors  are,  1609,  1657,  n.  (i). 
executors  are,  for  purposes  of  the  Trustee  Act,  1893. ,  1624. 

and  the  Judicial  Trustees  Act,  1896 . .  1625. 
sole  surviving  trustee  cannot  appoint  special  executors  for  the  purpose 
of  continuing  the  trust,  1296. 
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HRXJSTEES— continued. 

property  bequeathed  to  executors  as  trustees, 

taking  probate  is  an  acceptance  of  the  particular  trusts,  1032,  1434. 
revocation  of  appointment  as  executors,  no  revocation  of  that  as 
trustees,  1435,  n.  {I). 
when  legatee  or  executor  declared  trustee  for  other  persons,  434  et  seq., 

890,  898,  899. 
vendor  or  vendee  of  laud  held  a  trustee,  497.     See  Conversion. 
estates  of  inheritance  vested  in  testator   as   sole  trustee  pass  to   his 

personal  representative,  1295. 
married  women  trustees,  position  of,   as  regards  conveyance  of  trust 

property,  161,  733,  734. 
infant  trustees,  orders  of  the  Court  of  Chancery  in  respect  of  the  estates 

of,  1622,  1623. 
the  judge  in  Lunacy  may  make  vesting  and  other  orders  respecting  lands 

or  stock  of  lunatic  trustees,  1623,  1624. 
out  of  the  jurisdiction  of  the  Court,  or  uncertain  whether  living  or  dead, 

or  refusing  to  transfer  stock,  &c.,  1622,  1623. 
Acts  for  relief  of,  now  superseded  by  the  Trustee  Act,  1893 . .  1556  et  seq. 
payment  of  money  into  Court  under,  1556. 
funds  under  500/. . .  1557. 
payment  out  of  Court  to  executor,  1558. 

applications  by  summons  under  R.  S.  C.  (Trustee  Act,  1893).  .1558. 
costs,  how  paid,  1558. 

trustees  should  not  pay  in  money  iinnecessarily,  1559. 
22  &  23  Vict.  c.  35   (Lord  St.  Leonards'  Act),  and  Trustee  Act,  1893,  as 
to  management  of  trust  property,  1080,  1437,  1559,  1560. 
methods  of  procedure  open  to  executors  for  their  relief  and  pro- 
tection, 1560,  1561. 
expenditure  authorized  out  of  capital  for  pi'eserviug  property,  15()1 

et  seq. 
sale  of  testator's  business  to  a  company,  1562 — 1564. 
summons  j)roper  procedure  for  appointing  new  trustee,  1625. 
relief  of,  vmder  Judicial  Trustees  Act,  1896 . .  1625. 
exercise  of  discretionary  powers  by,  1633,  1634. 

TURKEY.     See  Bomicil. 

Will  of  British  subject  domiciled  in,  277. 

TURNPIKE  BONDS, 

whether  real  securities,  1460,  n.  {e). 
whether  they  ought  to  be  converted,  926. 
whether  vsdthin  Mortmain  Acts,  809. 


UNATTESTED  PAPER,     ^ee  Ineorjm-ation. 
incorporation  of,  with  Will,  74  et  seq. 

UNCERTAINTY, 

inconsistent  Wills  of  same  date  void  for,  125. 

legacy  for  "  next  of  kin,  or  heir-at-law,"  void  for,  870. 

gift  of  "handsome  gratuity"  to  executor,  void  for,  1032. 

gift  of  "reasonable  remuneration  "  to,  not  void  for,  1032. 

appointment  of  executor,  void  for,  174. 

of  description,  bequest  void  for,  1179. 

UNCLE, 

his  degree  as  next  of  kin,  1252,  1253. 

grandfather  preferred  to  him,  332,  1252. 
great  grandfather  shall  share  with  him  in  distribution,  1252. 
so  shall  nephews  and  nieces,  1253. 

UNDUE  INFLUENCE.     Sec  Will,  Influence. 

UNIVERSITIES, 

exception  in  the  Statute  of  Mortmain  in  favour  of,  808,  825. 

6r2 
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"UNMARRIED," 

what  is  meant  by,  in  a  legacy,  854,  1023. 

UNSOUND  MIND, 

person  of.     See  Lunatic. 

USE  AND  HIRE, 

of  liorse,  which  has  been  taken   by  testator,   action  lies   against   his 
executor  for,  1355. 

USE  AND  OCCUPATION, 

action  for, 

lies  against  executor,  who  has  had  the  mesne  profits  up  to  the  day 
of  the  demise  in  ejectment,  1350. 
but  not  after,  135G. 

relief  in  equity,  1356,  1357. 
executor  is  personally  liable  in,  13'J1,  n.  (r),  1410. 
executors  chargeable  with  rent  for,  when  one  occupies  testator's 
buildings,  700,  n.  {k). 

USURIOUS  CONTRACT,  773. 

UTENSILS, 

what  passes  by  description  of,  in  a  Will,  930. 


VADIATIO  LEGIS,  1560,  n.  {a). 

VENDOR  AND  PURCHASER, 

property  contracted  for  by  testator  will  pass  by  description  of  it  as  his 

actual  property,  953,  954. 
conversion  in  equity  of  the  estate  contracted  for,  497,  498,  1397,  1398. 
liability  of  executor  of  vendee  to  complete  the  purchase,  1390. 
when  executor  proper  person  to  convey  estate  contracted  to  be  sold,  1398, 

1399. 
marshalling  assets,  with  respect  to  vendor's  lien,  1339.     See  1328. 

VENUE.     See  Countij  Court,  Transfer. 

VESTED  LEGACIES, 

doctrine  of,  954  ct  seq.,  970  ct  seq.     See  Lapsed  Legacies. 
rules  for  determining  whether  vested  or  contingent,  972  et  seq. 
divesting  of  vested  shares,  840,  n.  (z),  849 — 851. 
vested  or  contingent  devises,  993,  n.  (a). 

when  "vested"  means  vested  in  possession  or  "payable,"  839,  840, 
1002,  1003. 
when  "indefeasible,"  1003. 

VESTING, 

orders  under  Trustee  Act,  1893..  1622,  1623. 

orders  imder  Lunacy  Act,  1890. .  1623,  1624. 

order  may  be  obtained  on  summons,  1625. 

time  of.     See  Class,  Constniction,  Distribution,  Lapsed  Legacies. 

of  property  of  deceased  in  executor  or  administrator,  467  et  seq.     See 

Estate. 
difference  between  chattels  real  and  personal,  472,  473. 
Court  leans  in  favoiir  of  early  vesting,  844,  n.  {b),  1209,  n.  {z). 

VILLEIN, 

was  capable  of  being  executor,  161,  n.  {z). 
for  years  was  a  chattel  real,  509,  n.  [c). 

VOID  AND  VOIDABLE, 

grants,  distinction  between,  where  probate  or  administration  revoked, 
461  et  seq. 


INDEX.  2041 

VOLUNTARY  CONTRACT, 

executor  not  bound  to  complete,  1409. 
bond  or  covenant  postponed  to  debts,  771. 

but  must  be  paid  before  leg-acies,  771,  1078. 

VOLUNTARY  CREDITORS, 

rank  pari  passu  with  creditors  for  value,  when,  772. 

VOLUNTARY  SETTLEMENT, 

property  passing  under,  when  liable  to  estate  duty,   1706  ct  seq.     See 
1797,  n  {b). 


WAGER  OF  LAW, 

abolished,  1566. 

explanation  of  term,  1566,  n.  (a). 

WAGES, 

debt  due  to  servants,  clerks,  or  workmen,  whether  entitled  to  priority, 
760,  761,  n.  {e). 
how  far  extinguished  by  legacy,  1043,  ibid.  n.  {in). 

WAIVER, 

of  lease  by  executor,  516,  1390.     See  Hent. 

WARRANT  OF  ATTORNEY, 

when  executor  may  enter  up  judgment  on,  679,  680. 
when  judgment  may  be  entered  against  a  testator  on,  1600. 

WASTE, 

by  executor  in  killing  game,  &c.,  533. 

action  for,  does  not  survive  to  executor  at  common  law,  609,  n.  [l).     See 
Tort. 
nor  against  him,  611,  n.  (i),  1357. 

but  an  action  lies  for  the  benefit  arising  from  the  sale  of  trees 
cut,  609,  1358,  1359. 
or  ore  dug,  1359,     See  1360. 

so  a  suit  for  equitable  waste,  1359,  1360. 
by  limited  owner,  535,  n.  {d),  611,  n.  (b).     See  1357,  n.  {in). 
whether  tenant  for  life  liable  for  permissive,  1357,  n.  {ii>). 

of  leaseholds,  non-fulfilment  of  covenants  to  repair,  1358,  n.  (m). 
by  executor  or  administrator  of  executor  or  administrator  of  testator  or 
intestate's  estate,  611,  687. 

WASTING  SECURITIES, 

conversion  of,  1117  et  seq.     See  Conversion. 

WATERCOURSE, 

action  for  diverting,  does  not  survive  to  executor  at  common  law,  808. 

nor  against  him,  1353. 

exception  introduced  by  3  &  4  Will.  IV.  c.  42.  .611,  1361. 
so  of  an  action  for  polluting,  1361,  n.  [y). 

WATERWORKS, 

shares  of,  whether  realty  or  personalty,  624. 

WEAKNESS, 

of  understanding, 

what  is  sufficient  to  be  a  ground  of  incapacity,  26,  27. 

WEST  INDIES.     See  Colonics. 

commission  allowed  to  executors  in,  1504,  1505. 
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WIDOW.     See  Huahand  and  Wife. 

her  common  law  rifjlit  to  a  third  of  her  huabuiid'H  g'oodn,  1. 
republication  of  Will  by,  42. 

Will  made  by,  during  coverture,  revoked  by  her  Burviving,  41',    141, 
n.  {c). 

unless  made  under  a  power,  60. 

or  as  executrix,  40. 
her  right  to  administration,  325  ct  scq.     See  Admuimtrutton,  grant  of 

letters. 
her  right  to  her  chattels  real  after  her  husband's  death,  623  et  teq. 

choses  in  action,  641  et  seq. 

separate  property,  &11  et  scq. 

paraphernalia,  584  et  seq.,  1345. 
legacy  to, 

in  restraint  of  marriage,  1020  et  seq. 

in  lieu  of  dower,  considered  as  a  purchase,  1094. 

does  not  carry  interest  from  testator's  death,  11C4. 

a  married  woman  by  the  description  of  "  widow,"  908. 
her  right  to  dower,  1 185. 

how  affected  by  Dower  Act,  118.'),  1186. 

questions  of  election  in  effect  abolished  by,  1185. 

not  affected  by  3  &  4  Will.  IV.  c.  104.  .1315,  n.  (a). 
her  rights  under  the  statute  of  distributions,  1232  ct  seq.     See  Distri- 
bution.    See  p.  881,  n.  (w). 

a  child  shall  not  bring  in  his  advancement  for  her  benefit,  1242. 

WIDOWER.     See  Administration,  Husband  and  Wife. 

legacy  to,  may  be  on  condition  restraining  re-marriage,  1021,  n.  {q). 

WIFE.     See  Husband  and  Wife. 

bequest  to,  whether  it  extends  to  after-taken  wife,  860,  861.     See  908. 
to  divorced  wife,  861,  862. 
not  being  a  lawful  wife,  907. 
not  entitled  under  gift  to  relations,  880. 

nor  to  next  of  kin,  881. 
who  entitled  under  gift  to  her  next  of  kin  as  if  she  had  died  unmarried, 
881,  n.  («). 

WILD'S  CASE, 

rule  in,  848,  867,  n.  («). 

WILFUL  DEFAULT, 

accounts  ordered  on  footing  of,  1510,  1511,  1626  et  seq.     See  Remedies. 
executor  must  be  charged  with,  to  be  liable  on  a  devastavit,  1445.     See 
1291,  n.  [h). 

WILL, 

jwM^w//,  7,  94,  138.     See  Mutual  Wills. 

duplicate,  115,  231.     See  Duplicate  Wills. 

contiiif/ent,  134.     See  Contingent  Wills. 

nutu'upative,  90  et  scq.     See  Nuncupative  Wills. 

made  in  jest,  82,  n.  {c). 

of  seaman  or  marine,  306  et  seq.     See  Seaman.  ^ 

of  soldier,  91,  306.     See  Soldiers.  W 

may  be  deposited  during  lifetime  of  testator  under  control  of  Court, 

233. 
power  of  making  Will  of  personal  estate  has  existed  from  earliest  period, 
1. 
including  terms  for  years,  1. 
not  at  common  law  of  the  whole,  unless  testator  died  without  either 

wife  or  issue,  1. 
writ  dc  ratiotiabili  parte  bonorum  for  wife  and  children,  2. 

query,  whether  this  was  the  general  law  or  a  custom  only,  2. 
the  law  now  altered,  as  a  man  may  bequeath  the  whole,  2,  3. 
power  of  making  Will  of  real  estate,  history  of,  2. 
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WILL — eontinued. 

termed  testamentnni,  4,  u.  {b). 

definition  of  last  Will  and  testament,  4. 

operates  on  property  acquii-ed  since  the  date  of  Will,  4.     See  148 

Hseq.,  843,  1070. 
distinction  between  Will  of  personal  property  and  Will  of  lands  in 
this  respect  before  Wills  Act,  4. 
in  strictness  cannot  exist  without  the  appointment  of  an  executor,  5. 

distinction  between,  in  this  respect,  and  a  codicil,  5. 
the  bare  nomination  of  executor  will  make  it  a  Will,  157.     See  Will  of 

Land,  infra. 
need  not  originate  with  testator  if  he  understand  and  adopt  one  proposed 

to  him,  31,  n.  {q). 
its  nature, 

different  from  a  deed,  though  it  be  sealed,  7. 

in  all  cases  a  revocable  instrument,  7. 

cannot  be  joint  or  mutual,  7. 

whether  such  a  Will  can  be  enforced  in  equity  as  a  compact,  94— 

WHO  IS  CAPABLE  OF  MAKING,  8  et  Seq. 

aliens,  8. 

the  King  or  Queen,  9,  10. 
the  Queen  Consort,  10. 

persona  incapable  from  want  of  discretion,  12  et  seq. 
infants,  12.     See  Infant. 
idiots,  12. 

who  are  considered  so,  12. 
deaf  and  dumb,  12. 

deaf,  but  not  dumb,  13. 
dumb,  but  not  deaf,  13. 
blind  persons,  13. 

what  formalities  necessary,  13,  255. 
persons  who  cannot  read,  14,  255. 
lunatics,  14  et  seq.     See  Lunatic. 
persons  who  have  outlived  their  understanding,  26. 

incapacity  from  old  age,  26. 
persons  of  weak  understanding,  26. 
persons  drunk,  28. 

habitual  drunkards,  28. 
part  of  a  Will  established,  and  part  not,  in  cases  of  incapacity 

before  Wills  Act,  29. 
a  Will  established,   though  attesting  witnesses  speak  to  in- 
capacity or  contradict  each  other,  25,  79,  254. 
inofficious  testaments,  25. 
persons  incapable  from  u-ant  of  liberty  or  free  will,  29  et  seq. 
Will  obtained  hj  force,  29. 
Will  obtained  hj  fear,  30. 

what  is  the  sort  of  fear  to  aimixl,  30. 
Will  obtained  by /ra(«^,  30. 

what  is  the  sort  of  fraud  to  annul,  30. 
cannot  be  set  aside  in  equity,  31,  434.     See  Probate,  revoca- 
tion. 
Will  obtained  by  im2Mrtunity,  31. 

the  legal  acceptation  of  the  word,  3 1 . 
made  by  inteiTOgatories,  good,  but  difficult  to  prove,  31. 
Will  obtained  by  influence,  31—36,  46,  86,  255,  434,  n.  («). 
what  sort  of  influence  will  invalidate,  32,  89,  90. 
may  be  good  as  to  some  parts,  and  bad  as  to  others,  33. 
Will  of  seamen,  36,  306  et  seq.     See  Seamen. 

made  on  same  instrument  with  a  warrant  of  attorney,  bad 
36,  307.  ' 

or  on  a  different  instrument,  36. 
made  as  security  for  debt,  void,  36. 

but  a  Will  made  in  favour  of  his  creditor  may  be  good. 

Will  oifeme  covert,  38—50.     See  Husband  and  Wife. 
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Wlhlj— continued. 

WHO  IS  CAPABLE  OF  ■aksiTSQ— Continued . 

persons  incapable  from  criminal  conduct,  50. 

traitors  and  felons,  50,  /jl.     See  Traitor,  Felon. 

outlaws,  52.     See  Outlaw. 

persons  excommunicate,  52. 

persons  guilty  of  crimes  short  of  felony,  52. 

rOEM  AND  MANNER  OF  MAKING,  53  et  seq. 

difference  between  formalities  before  and  since  stat.  1  Vict.  c.  20. . 
53. 
presumption  as  to  whether  a  Will  without   date   was   made 
before  or  since  the  Act  came  into  operation,  54. 
writing, 

must  be  in,  53. 

only  formality  necessary  before  1  Vict.  c.  26.  .53. 
signature,  54 — C2. 

before  Wills  Act,  51,  u.  V). 

necessary  in  case  of  Wills  under  Wills  Act,  54. 

how  to  be  made  under  Wills  Act,  54 — 62. 

must  be  made  at  the  foot  or  end  thereof  by  the  testator,  54. 
or  by  some  person  in  his  presence,  64. 
what  is  suffi(-ient  signature  by  such  person,  54. 
when  signature  valid  as  being  at  the  foot  or  end,  56  et  seq. 
when  signature  in  testnnonium  clause,  56. 
by  mark  sufficient,  54. 

signature  under  assumed  name  held  sufficient,  55. 
sealing  not  sufficient,  56. 

whether  mere  acknowledgment  of  a  signature  suffices,  62. 
where  Will  consists  of  several  sheets,  57,  n.  [p),  62. 

of  several  clauses  written  at  several  times,  62. 
blank  spaces  in  body  of,  unobjectionable,  61. 
attestation,  62 — 80. 

in  case  of  Wills  of  personalty  made  before  1st  January,  1838 . . 

62,  n.  [g). 
to  Wills  made  on  or  after  1st  January,  1838.  .62. 

what  is  a  sufficient  acknowledgment  of  signature  of  testator 

to  the  witnesses,  63. 
how  and  when  the  witnesses  must  attest,  67. 

must  attest  after  testator  has  signed  or  acknowledged, 

67. 
both  witnesses  must  be  present,  67. 
witnesses  must  attest  in  presence  of  testator  though 
not  of  each  other,  68. 
what  is  the  presence  of  a  testator,  68,  69. 
form  of,  not  necessary  but  desirable,  70. 
by  marksmen  sufficient,  70. 
senihle,  initials  sufficient,  71,  n.  {k). 
with  a  guided  hand  sufficient,  71. 

but  not  by  seal,  71. 
acknowledgment  of  signature  by  witness  not  sufficient,  71. 
must  be  either  name  of  witness  or  mark  intended  to  repre- 
sent it,  72. 
in  what  part  of   the  Will  the  witnesses  must  subscribe, 

72,  73,      _ 
effect  of  evidence  of  attesting  witnesses  as  to  the  circum- 
stances of  attestation,  78. 
application  of  maxin  omnia  praesumuntur  rite  esse  acta,  79. 
witnesses'    names    must    be    subscribed    for    purpose   of 

attesting  testator's  signature,  80. 
unattested  papers  referred  to  by  Will,  74  et  seq. 
a  Will  cannot  create  a  power  of  disposition  by  a  future 

unattested  paper,  77. 
of  Will  written  on  several  sheets,  73. 
casual  omissions,  &c.  in, 

whether  they  may  be  supplied  in  the  probate,  25^  et  seq. 
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WILL — continued. 

FOEM  AND  MANNEE  OF  MAKING — continued. 

form,  81 — 84.     See  Xuncujtative  TVill. 

testamentary  form  not  necessary,  81. 

deed  poll  or  an  indenture  may  operate  as,  81,  u.  (;). 

the  supposed  exercise  of  a  power  may  operate  as  a 
mere  Will,  81. 
document  in  form  of  WiU  if  expressed  not  to  be  meant 

as  such  "ttill  not  operate  as  Will,  83. 
testator  need  not  intend  a  testamentary  act,  82. 
testator  in  a  subsequent  paper,   &c.,    saying   he   has   be- 
queathed, 83. 
but  the  instrument   must   depend   on   the   death    of 
testator  for  consummation,  84. 
there  must  be  animus  testandi,  82,  n.  (f). 
onus  of  proof  of  animus  testandi,  83. 
WiU  made  in  jest,  82,  n.  {c) 
several  instruments  of  different  natiu'es  may  constitute  a  Will, 

84. 
and  probate  may  be  granted  to  all  the  executors  mentioned  in 
the  several  instruments,  84,  n.  (?). 
language,  84,  8.5. 

wishes  and  requests  sufficient,  84. 

general  doctrine  as  to  Avhat  precatory  words  create  a  trust, 
84,  n.  (;«). 
Will  made  by  interrogatories,  31. 
may  be  in  any  tongue,  85. 
how  foreign  language  to  be  regarded,  85. 
effect  of  translation  in  probate,  445. 
materials,  85. 

Will  written  in  pencil,  85. 

rules  as  to  alterations  in  pencil,  85,  8G. 
law  as  to  preparation  of  Will  by  person  benefiting  thereunder,  86 
et  seq.,  255. 
legatee,  86—90. 

attorney  legatee,  86  et  seq. 

true  doctrine  as  to  proof  of  Wills  when  so  prepared,  87, 

255. 
the  rule  in  Barry  v.  Butlxn  discussed,  87  e<  scq. 

PUBLICATION  OF, 

none  requisite  under  the  Wills  Act,  53,  67. 

CONTENTS  OF, 

knowledge  of,  by  testator  formerly  presumed  on  proof  of  signature, 
254.     But  see  254,  n.  (e).     See  Fraud. 

EEVOCATION  OF,  94  ct  seq. 

revocable  nature  of  a  Will,  9i. 

whether  mutual  WiUs  revocable,  94 — 96. 
contract  not  to  revoke,  96. 
not  affected  by  subsequent  insanity  of  testator,  14. 
where  legatee  has  been  induced  by  Will  to  render  services  to  the 

testator,  96,  n.  [l).     See  1408. 
dependent  relative  revocations,  110  et  seq.,  133. 
enactments  in  1  Vict.  o.  26,  respecting,  97. 
of  a  second  Will  revoking  an  earlier  Will,  will  not  revive  the  first, 

131. 
1.  By  destruction,  hurniny,  tearing,  cancellation,  or  obliteration, 
to  what  cases  the  stat.  1  Vict.  c.  26  extends,  98. 

every  act  done  to  a  Will  after  January  1st,  1838,  must  be 
in  compliance  with  the  statute,  though  the  Will  be  made 
before  that  date,  98. 
at  what  time  alterations  without  date  shall  be  presumed 

to  have  been  made,  99. 
declarations  of  testator  when  admissible  to  rebut  presump- 
tion, 99,  256,  262,  263,  268. 
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WILL — continued. 

EEVOCATION  OF — COnti)lUcd. 

1.  By  destruction,  burning,  tearing,  cancellution,  ^c. — continued. 

what  shall  amount  to,  if  done  before  January  Ist,  1H38.  .101. 
■what  shall  amount  to,  if  done  after  that  date,  101  tt  M-q. 
cancellation  by  striking-  through  with  a  pen  not  sufficieut, 

102. 
"otherwise  destroying-,"  meaning  of,  101. 
must  be  intention  and  actual  destruction,  102, 
symbolical  destruction  not  sufficient,  102. 
effect  of  erasing  signature,  101,  n.  (A),  102,  n.  {k),  103. 
inchoate  act  not  a  revocation,  10-1. 
must  be  in  testator's  presence  and  by  his  direction,  106. 
qucere,    whether   there   can   be  ratification  where   proper 
formalities  not  observed,  105. 
partial  revocation, 

may  be  effected  by  mutilation,  10.5. 
intention  of  testator  governs  extent  of  operation,  106. 
evidence  of  intention,  how  shown,  106. 
.   when  effected  by  obliteration,  interlineation,  or  alteration 
must  be  executed  in  like  manner  as  Will,  106. 
unless  obliteration  complete,  107. 
evidence  aliunde  not  admissible  in  such  case,  108. 
consequences  of  complete  obliteration  with  unattested  sub- 
stitution, 108. 
the  acts  prescribed  for  revocation  must  be  done  animo  revocandi, 
109. 
presumption  of  law  as  to  animus  revocandi,  110. 
doctrine   of    dependent  relative   revocations,    110   et   seq., 
133. 
evidence  aliunde  admissible  in  such  case,  109. 
cancellation  under  mistake  of  law,  112. 
no   revocation   by  Will    made    under    mistake    of    fact, 

112. 
secus  when  the  second  gift  fails  by  incapacity  of  legatee, 
113. 
when    destruction    or    mutilation   of    Will    is    revocation    of 

codicil,  113. 
of  one  of  duplicate  Wills,  115. 
of  a  codicil,   is  so  of   an  interlineation  in  a  Will  to   same 

effect,  115. 
proof  of  mutilation,  &c.  116. 

if    it    be    found    mutilated    in    testator's    custody,    the 
presumption  is   that   he  mutilated  it   animo    revocandi, 
116. 
so  if  it  cannot  be  found,  116. 

so  where   the  testator  has   the   custody   of    one  of   two 
dujilicatcs,  117. 
a  WUl  unduly  cancelled  or  destroyed,   may   be    established, 
117. 
so  if  cancelled  by  testator,  when  non  compos,  28,  109,  118, 

295. 
how  admitted  to  probate,  295. 

2.  By  a  subsequent  testamentary  disposition,  119  et  seq. 

last  Will  operative  to  exclusion  of  prior  contrary  or  inconsistent 

Wm,  119. 
prior  Will  revoked  by  subsequent  non-appearing  Will,  119. 

in  such  case  evidence  must  be  most  clear  of  existence  of 
second  Will,  119. 
and  contents  of  lost  Will  must  be  known,  122,  123. 
no  revocation  effected  unless  the  two  are  inconsistent,  119,  120. 
or  unless  the  other  be  a  substantive  Will,  but  qucere,  120. 
effect  of  appointment  of  executors,  121. 
a  paper  disposing  of  the  estate,  without  making  an 
executor,  revokes  a  prior  Will  though  appointing 
executors,  122. 
effect  of  express  revocatory  clause  in  subsequent  Will,  122. 
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EEVOCA.TION  OF — COntiuUt'd. 

2.  £1/  a  subseqiietit  testamentary  disposition — continued. 

codicil  revoking'   bequests  but  not  appointment  of  executors 

does  not  revoke  Will,  122,  n.  {t). 
not  affected  by  mere  fact  of  a  later  Will  existing,  123. 

though  it  be  found  to  be  different  if  particulars  unknown, 

123. 
a  later  Will  of  which  nothing  was  known  but  that  it  was 

headed  "  last  Will,"  no  revocation,  123. 
nor  by  mere  use  of  words  "  last  Will,"  124,  125. 
intention  of  testator,  sole  guide,  125. 
two  inconsistent  Wills  of  the  same  date,  125. 

without  any  date,  125. 
two  inconsistent  clauses  in  a  Will,  125. 

revocation  of  prior  disposition,  by  a  subsequent  substituted  one, 
126. 
in   such  case  parol   evidence  admissible   as  to   testator's 

intention,  126. 
revocation    before    Wills    Act    by  tmfinished   subsequent 
disposition,  127. 
not  affected  by  a  subsequent  disposition  made  under  a  mistake 

of  fact,  127. 
before  WUls  Act  a  question  whether  on  the  revocation  of  a 

later  Will,  a  former  uncancelled  Will  is  revived,  131. 
intention  to  revoke  must  be  clear,  6,  n.  {p). 
whether  Will  executing  a  power  revoked  by  subsequent  Will, 

130. 
semble  general  revocation  does  not  necessarily  revoke  such  Will, 

but  it  must  be  shown  that  it  is  unreasonable  it  should,  130. 
a  codicil  referring  to  a  Will  destroyed  by  testator  does  not 
revoke  a  later  Will,  131. 

3.  By  express  revocation,  132. 

in  respect  of  Wills  made  after  January  1st,  1838,  must  be  by 
another  Will  or  codicil  or  writing  executed  like  a  Will, 
97,  132. 
what  is  such  a  writing,  132,  n.  (ii). 

law  as   to   Wills   made   before    January   1st,    1838..  132 
n.  {t). 
intention  to  revoke  mxist  be  as  clear  as  the  devise,  6,  n.  [p), 

133. 
subservient  to  another  disposition,  which  fails,  inoperative,  133. 

And  see  110  c*;  scq. 
effect  of  general  revocatory  clause,  133. 
a  codicil  intending  to  revive  destroyed  Will  does  not  necessarily 

revoke  an  intermediate  Will,  134,  155. 
a   codicil  revoking   all    bequests   in   Will   but    not    revoking 

appointment  of  executors  will  not  revoke  Will,  122,  n.  [t). 
recital  in  attestation  clause  will  not  revoke  codicil,  70,  n.  (/). 

4.  By  repubVicatlon  of  prior  Jf'ill,  134,  147. 

distinction  in  this  respect  between  Wills  and  codicils,  147.    And 
see  143,  n.  (/.■)• 

5.  By  niarriaye  or  other  jjt'esumptive  or  implied  revocation ,  134  et  seq. 

after  January  1st,  1838,  no  Will  to  be  revoked  by  presumption 
on  ground  of  alteration  in  circumstances  (1  Vict.  c.  26),  134, 
139. 
contingent  WiU,  134—137.      And  see  Continycnt  Will. 
not  affected  by  subsequent  insanity,  14. 
case  of  mutual  Wills,  138. 

after  January  1st,  1838  (1  Vict.  c.  26),  Will  revoked  by  marriage, 
of  testator  unless  made  in  exercise  of  power,  138,  146, 
n.  [p),  1871. 
marriage  of  man  domiciled  in  this  country  with  deceased 

wife's  sister  no  revocation,  138,  n.  (;). 
not  affected  by  testator's  marriage  before  the  statute,  138. 
secus,  of  a  testratrix,  138. 

Will  did  not  revive  by  her  surviving  him,  49,  50. 
implied  revocation  by  ademption,  139. 
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EEPUBLICATION  OF, 

made  before  January  Ist,  1838  (1  Vict.  c.  20),  140. 
how  it  might  be  rcpublinhcd,  140,  141,  142. 

by  unattested  codicil,  or  other  writing?,  140. 

was  not  dependent   on  codicil  being  annexed   Ui   or 
confirming  the  AVili,  111. 
annexation  imi)ortunt  evidence,  142. 
codicil  referring  inaccurately  to  Will  may  republish  it, 

141,  n.  (;«). 
contingent  or  conditional    codicil    may   republish   a 
Will,  137,  145,  n.  (w).- 
not  if  a  contrary  intention  appear  on  the  face  of 

it,  142. 
a  codicil  confirming  a  Will  does  not  necessarily 
make  it  operate  as  if  made  at  the  date  of  the 
codicil,  142,  n.  [c). 
by  parol  acts  and  declarations,  140. 
republication  of  an  obliterated  or  cancelled  Will,  141 . 
made  after  January  1st,  1838  (1  Vict.  c.  26),  143  et  seq. 
whether  terra  republication  still  proper,  142,  n.  (i). 
how  cases  on  old  law  still  applicable,  142. 
methods  in  which  revoked  Will  can  be  revived,  131,  143,  144. 
destruction  of  revoking  instrument  not  sufficient,  144. 
when    a    codicil    reviving    revoked   Will   will   revive  codicils 

thereto,  143,  n.  {k). 
intention  to  revive  and  what  is  intended  to  be  revived  must  be 
gathered  from  codicil  itself  in  absence  of  latent  ambiguity, 
144,  n.  {in),  14.3,  n.  («),  146,  n.  (;;). 
codicil  referring  inaccurately  to  Will  may  republish  it,  144,  n.  (»i). 
where  codicil  refers  by  mistake  to  Will,  144,  n.  (?«). 
codicil    cannot    revive   where   Will   entirely   destroyed   animo 
revocand'i,  144,  n.  (;h). 
as  to  case  of  duplicate  Wills  one  of  which  has  been  de- 
stroyed, 146,  n.  {p). 
republication  now  imimportant  except  in  case  of  revoked  Wills, 

146,  n.  (o). 
as  to  Wills  made  before  and  republished  after  January  1st,  1838 
(1  Vict.  c.  36),  147. 
consequences  of  republication,  147 — 156. 

the  Will  is  a  new  Will  of  the  date  of  the  republication,  147. 
therefore  revokes  all  Wills  prior  to  republication,  147. 
distinction  between  Wills  and  codicils,  147. 
republication  of  Will  republishes  codicils,  147. 
where   Will  partly   and    afterwards   wholly  revoked 
republication    will  not  revive    part    first    revoked 
unless  contrary  intention  shown  (1  Vict.  c.  26,  s.  22), 
147,  148. 
adeemed  legacies  not  revived,  1037,  n.  (J), 
the  operation  of  the  Will  extended  to  after- acquired  pro- 
perty, 149  ct  seq. 
secus,  as  to  a  Will  of  a  married  woman  made  merely 

in  the  exercise  of  a  power,  149. 
distinction  between  Wills   of  personalty  and  realty, 
before  Wills  Act,  150. 
of  Will  partly  and  afterwards  wholly  revoked  (1  Vict.  c.  26),  148. 
a  Will  republished,  &c.,    by  any  codicil  shall  be  deemed  to 
have   been  made  at   the  time  it  shall  be  republished,  «S:c. 
(1  Vict.  c.  2G,  s.  34),  154.     See  801,  n.  {i). 
extends  operation  of  Will  to  persons  to  whom  description  is 
applicable  at  date  of  republication,  148. 
though  not  originally  intended,  149. 

so  also  as  to  property  to  which  the  description  is  applicable, 
149. 
a  codicil  may  give  efPect  to  unattested  alterations  or  additions 
to  will,  154. 
or  may  render  valid  a  previous  unexecuted  Will,  155. 
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consequences  of  republication — continued. 

effect  of  codicil  showing  intention  to  revive  a  destroyed  Will, 

155. 
by  a  ■wido^v,  of  a  Will  made  before  or  during  coverture,  42, 

155. 
by  a  person  once  insane,  wlio  has  recovered  his  mind,  156. 

TIME  FEOM  ■WHICH  IT  SPEAKS, 

Will  shall  be  construed  to  speak  from  death  of  testator  unless  con- 
trary intention  appear  by  it  (1  Vict.  c.  26,  s.  24),  150 — 154, 
843,  1070,  1177. 
contrary  intention,  how  it  must  appear,  150,  151,  1177- 
specific  gifts  within  sect.  24  if  words  of  description  not  inapt,  151. 
or  though  partially  inapt  subject-matter  of  bequest  sufficiently 
identified,  152. 
Will  of  married  woman  not  excluded  by  sect.  8  from  operation  of 

sect.  24..  154. 
with  respect  to  description  of  persons,  law  unaltered,  154. 

PEOBATE  OP,  208  et  seq.     See  Probate. 

bare  nomination  of  executor  entitles  Will  to,  157. 

the  Will  must  be  proved  in  the  Probate  Division  of  High  Court, 

210. 
whether  other  Divisions  of  High  Court  have  jurisdiction  to  grant, 
211,  212. 
when  pronounced  against  in  a  suit  between  the  executor  and 

next  of  Idn,  cannot  be  set  up  again  by  legatee,  246. 
disputed  Will  ought  to  bo  lodged  in  the  registry,  231. 
is  the  only  legal  evidence  of  the  Will,  213.     See  1530  et  seq. 
deposit  of,  by  testator  in  his  lifetime,  233. 
of  foreigners  and  British  subjects  domiciled  abroad,  269  et  seq. 
if  the  deceased  left  no  personalty  in  this  country,  his  Will  need  not 
be  proved  here,  269. 
but  if  a  foreign  executor  has  to  bring  a  suit  here,  or  is  to  be 
sued  here,  there  must  be  administration  ad  litem,  269,  1565. 
a  Will  made  abroad,  of  property  here,  must  be  proved  here,  271. 
Scotch  confirmation  produced  in  Probate  Court,  and  sealed  there,  to 

have  the  efi'ect  of  probate,  270,  n.  {m). 
Irish  probates  to  be  of  hke  force,  as  English  probates,  being  resealed, 

270,  n.  (;«)• 
WiU  made  here,  of  property  in  the  colonies,  273,  274. 
Colonial  Probates  Act,  1892,  effect  of,  274. 

the   grant  of  probate  here  does  not  extend  to  property  abroad, 
though  the  rights  of  the  executor  do,  if  the  testator  was  domi- 
ciled here,  273. 
the  validity  of  the  Will  of  a  foi*eigner  depends  on  the  law  of  the 
place  of  domicil,  275. 
so  of  the  Will  of  a  British  subject  domiciled  out  of  England 

before  stat.  24  &  25  Vict.  c.  114.  .276. 
practice  to  follow  the  grant  of  the  Coui-t  of  domicil,  278. 
Wills  made  by  British  subjects  out  of  the  kingdom  to  be  admitted 
if  made  according  to  the  law  of  the  place  where  made,  or  where 
testator  was  domiciled,  or  had  domicil  of  origin,  stat.  24   &,  25 
Vict.  c.  114.. 281— 285. 
Wills  made  by  British  subjects  in  this  kingdom  to  be  admitted  if 

made  according  to  local  law,  282. 
change  of  domicU  not  to  invalidate  Will,  282. 
an  executor  may  sue  here  in  respect  of  foreign  assets  without  a 

foreign  probate,  274. 
of  Will  under  power,  when  necessary,  302. 
of  lost  Will,  293. 
of  Will  cancelled   by  fraud  or  by  testator  while  non  compos,  or 

become  illegible,  293—295. 
of   Will  directing  certain  sealed  packets  to  be  delivered  by  the 
executors  unopened  as  directed,  303. 
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PEOBATE  OF — continued. 

holder  of  Will  may  bo  ordered  to  produce  it  in  the  Probate  Court 
on  summary  proccs.s,  22'J. 
he  cannot  dis)>ute  the  jurisdiction,  231. 

duplicate  Wills  and  all  testamentary  papers  must  be  brought 
into  the  Probate  Court,  if  required,  231. 
how  far  original  Will  may  be  refeiTed  to,  to  correct  inaccuracies  in, 

445—448. 
place  of  deposit  for  all  Wills  under  the  control  of  the  Court  of 
Probate,  231. 
when  and  how  they  can  be  got  out,  231,  232.     See  299,  n.  (m), 
3(>2. 

CONSTEUCTION  OP, 

jurisdiction  of  Courts  of  Equity,  214,  1543. 

general  rules  of  construction,  831  ct  seq.     See  Constrtiction,  Legacy, 

Words. 
must  be  according  to  tlie  law  of  the  place  where  the  testator  died 

domiciled,  843.     See  also  273,  n.  («t),  275. 

OF  LAND, 

until  the  Statute  of  Wills,  could  not  be  made,  1. 
strictly  not  a  testament,  but  an  appointment,  4. 

termed  ultima  vohtnfas,  and  not  tcalamcntion,  4,  n.  (i). 
before  1  Vict.  c.  26,  no  after-purchased  lands  could  pass  by,  4,  1.50. 

true  reason  of  this,  4,  n.  (c). 

alteration  of  law  by  stat.  1  Vict.  c.  26.  .4,  150. 
revocation  of,  by  alteration  of  the  estate  devised,  150. 
formerly,  effect  of  repiiblication  of,  important,  147. 
ought  not,  prior  to  Land  Transfer  Act,  1897,  to  bo  proved  in  the 
Probate  Court,  301. 

unless  where  executors  were  appointed,  301.     See  43. 
heir  must  be  cited  when  Will  is  proved  in  solemn  form  affecting 
real  estate,  249,  441. 

MIXED  Will  of  land  and  goods, 

must  be  proved  entirely  in  the  Probate  Court,  301. 

when  probate  evidence  to  prove  the  devise  of  the  land,  232,  233, 

302,  443. 
when  it  was  doubtful  whether  the  property  was   all    freehold, 

probate  would  be  granted,  302. 
mode  of  getting  the  Will  itself  out  of  the  registry  of  the  Probate 

Court  for  the  purposes  of  evidence,  302. 

WILLS  ACT  (1  Vict.  c.  26).    See  Peeface,  Statute  Index,  and  Appendix. 

WINDING-UP  ESTATE.     See  Executor,  duties  of— Trade. 
executor  allowed  a  year  for  the  pru'pose,  1114  et  seq. 

WISHES, 

of  testator  expressed  in  a  Will,  when  they  create  a  trust,  84,  n.  (>w). 

WITNESSES.     See  Emdence. 
subscribing, 

speaking  to  testator's  insanity,  not  conclusive,  25. 

denying  the  execution  of  Will  may  be  contradicted,  78  et  seq.     See 

also  99,  268. 
for  a  Will  of  personalty  made  before  Jan.  1,  1838.  .62,  n.  (^). 
two,  necessary  for  all  Wills  made  on  or  after  Jan.  1,  1838.  .62. 
what  is  sufiBcient  acknowledgment  of  the  testator's  signature  to,  63 

et  seq. 
the  attestation  must  be  after  the  testator's  signature  in  the  presence 

of  both,  67  et  seq. 
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subscribing — continued. 

must  both  attest  the  Will  simultaneously,  67. 

in  the  presence  of  the  testator,  but  not  of  each  other,  67,  68. 
what  is  his  presence,  68,  69. 

where  the  testator  is  blind,  70. 
may  attest  by  mark,  or  a  guided  hand,  but  not  by  seal,  70,  71. 
of  a  Will  written  on  several  sheets,  73. 
in  what  part  they  must  sign,  72. 
when  not  to  be  found,  253. 

a  witness,  also  a  legatee,  loses  his  legacy,  2.51,  800—802,  1500,  n.  («), 
1870. 
imless  legacy  on  trust,  800,  n.  {(/). 
so  also  wife  or  husband  of,  loses  legacy,  800. 
?(<«; re  whether  parol  trust  enforced  in  favour  of,  1225. 
in  testamentary  causes, 

not  necessary  to  call  both  attesting  witnesses,  253. 
competency  of,  251. 
may  be  summoned  and  examined  vivii  voce,  229,  n.  (/),  251. 
may  be  summoned  to  be  examined  as  to  knowledge  of  testator's  family 

that  executor  may  prove  in  solemn  form,  215,  n.  {x). 
rules  of  evidence  in  Common  Law  Coiu-ts  to  be  observed  in  Probate  Court, 

21  &  22  Vict.  c.  77,  s.  33.. 251. 
neglecting  to  appear  as, 

action  for,  does  not  survive  against  executors,  1354. 

WOMAN.     See  Husband  and  Wife. 

WORDS. 

"  all  goods"  in  a  particular  place,  928  et  seq.,  117.). 

_"  all  my  estate  and  effects,"  928,  n.  (s). 

"  all  my  interest  in  the  C.  estate,"  1065,  n.  («). 

"  all  my  just  debts,"  1337. 

"all  the  rest,"  832,  n.  {c). 

"and,"  839,  961,  n.  (c). 

"  annuity,"  943—946. 

"articles  of  domestic  use  and  enjoyment,"  935,  n.  (/). 

"ascertained,"  841. 

"at,"  976. 

"  at  the  discretion  of  trustees,"  985,  n.  («). 

"at  their  death,"  841. 

"  books,"  949.     See  935,  n.  (/). 

"  cash  or  monies  so  called,"  937,  n.  (n). 

"chattels,"  927. 

"  children,"  843,  853—859. 

"  clear  of  all  deductions, "  1856,  ibxd.  n.  («),  1857, 

"  competent"  in  Succession  Duty  Act,  1413,  n.  (h). 

"cousins,"  864,  865. 

"  death,  in  case  of,"  1005. 

"  debenture  stock  or  shares,"  940. 

"debentures,"  1065,  n.  («). 

"debts,"  947— 9*9. 

"descendants,"  875,  1255,  n.  (i). 

"die,"  961,  n.  {e). 

"  due  course  of  administration,"  887.     See  892,  n.  («). 

"effects,"  927,  ibid.  n.  [p),  933. 

"  eldest  male  descendant,"  875. 

"  eldest  son,"  850—853,  850,  n.  (c). 

"entitled,"  841,  1003,  n.  {d). 

"etcetera,"  931,  n.  (/_),  932. 

"  executors  and  administrators,"  889,  892  ef!  «<;^. 

"executorship  expenses,"  752, 

"  exempted  "  in  Succession  Duty  Act,  1811,  n.  {b). 

"family,"  887,  1254,  n.  [b). 

"farming  stock,"  540,  ibid,  n,  (o),  936,  ibid,  n,  (^i;). 

"first  son,"  852,  n.  (/). 
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•  fixed  furuiture,"  935. 
'  flock  of  sheep, "  1176. 

for  the  time  being,"  885,  n.  (/). 
•foreign  bonds,"  1)39,  ibid.  n.  (x). 
•free  of  legacy  duty,"  1855,  ibid.  n.  (t). 

freehold,"  832,  n.  {d). 

from  and  after,"  979. 

furniture,"  934,  u.  («). 

goods,"  927. 

goods  and  chattels  in  and  about  the  house,"  931. 

goods  and  other  effects,"  932. 

goods  and  other  things,"  931. 

government,"  902. 

grandchildren,"  853,  859. 

•  great-grandchildren,"  859. 
great-nephews  and  nieces,"  8G2. 

'having,"  839. 
'  heirs,"  867  etseq. 

■  heirs  of  the  body,"  834,  867  et  seq. 
hereinafter  mentioned,"  967,  n.  (e). 
hereinbefore  mentioned,"  967,  n.  (e). 
household  effects,"  935. 
household  furniture,"  933,  935,  954,  n.  {k). 
household  goods,"  930,  933,  n.  («)• 
if,"  839,  977. 

•incase,"  979. 

■in  possession,"  841. 

•inhabitants,"  902. 

instead,"  1034,  n.  {p). 
•issue,"  854,  n.  {z),  870  et  srq.,  1255,  n.  (/>). 

jewels,"  949. 
aands,"  1872. 

last  Will  and  testament,"  120,  ibid.  n.  (o). 
leaving,"  839,  840,  n.  (,s). 

legacy,"  937,  n.  (r),  947,  n.  (;/),  1855,  n.  {t). 
•legal  personal  representatives,"  889,  892  et  seq. 
•linen  and  clothes,"  950. 
'live  and  dead  stock,"  936,  n.  {k). 

loco  parol t is, ^'  1076. 

male  children,"  875. 

male  descendants,"  875. 
'  mariner  or  seaman,"  92. 
•medals,"  950. 
•military  service,"  91. 

money,"  936 — 938. 

■  money  in  my  possession,"  938,  n.  {t). 
money  in  the  funds,"  939. 
money,  property  and  effects,"  933,  n.  (r). 

•  nearest  of  kin  in  the  male  line,"  884. 
necklaces,"  949. 
nephews  and  nieces,"  862. 
next  of  kin,"  328,  881  et  seq.,  887,  n.  («)• 
next  surviving  son,"  841. 
not  survive,"  840. 
now,"  151,  n.  (/),  915,  n.  (o),  1175,  1176. 

•offspring,"  873,  n.  (?<). 

on,"  978. 

'or,"  839,  878,  n.  (q),  961,  n.  (e). 
'  other  effects,"  932, 
'  other  things,"  931. 
■paid,"  839,  972,  1855,  n.  {t). 
'pay  and  distribute,"  985,  n.  {x). 

payable,"  839,  972,  976,  1018. 
'pearls,"  949. 

pecuniary  legacy,"  1855,  n.  (t). 
'personal  ornaments,"  950. 
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'•  personal  representatives,"  890,  892  et  seq. 

"plant  and  goodwill,"  936,  n.  {k). 

"plantation,"  950. 

"plate,"  949.     See  930. 

"  poor  relations,"  879. 

"  portraits,"  950. 

"posthumous  child,"  845,  853. 

"property,"  927,  932,  933. 

"provided,"  978. 

"ready  money,"  937,  n.  (w). 

"receivable,"  840. 

"relations,"  878  et  seq.,  1254,  n.  {b). 

"representatives,"  890,  895  et  seq. 

"residuary  legatee,"  1195,  n.  (;w). 

"second  son,"  852,  n.  (^. 

"securities  for  money,"  940. 

"seised,"  833,  n.  {e). 

"servants,"  900. 

"shares,"  939. 

"stock,"  939.     See  937,  ibid.  n.  (r),  1065,  n.  [a). 

"stock  in  trade,"  936,  n.  {k). 

"stock  upon  my  farm,"  540,  541,  n.  io),  936. 

"survivor,"  840,  1210. 

"  testamentary  expenses,"  752. 

"then,"  885,  n.  (/),  1210,  n.  {z). 

"to  be  bom,"  845,  n.  (e). 

"unmarried,"  854,  ibid.  n.  (a),  1022. 

"utensils,"  936. 

^'vested,"  840,  ibid.  n.  {t),  1003. 

"when,"  978. 

"wife,"  860,  907. 

"without  having  beeu  married,"  854,  u.  («),  881,  ii.  («). 

"  without  having  issue,"  840. 

"younger  branches  of  a  family,"  889. 

"younger  children,"  849. 

WORK  A2fD  LABOUR, 

by  executor,  as  such,  he  may  declare  for,  662. 

action  for,  does  not  lie  against  executor,  as  such,  1416. 

with  a  view  to  a  legacy,  1408. 

WORKINa-CLASS  DWELLINGS, 

devise  of  land  for,  exempted  from  Mortmain  Act  to  extent  of  five  acres, 


WORKMAN, 

rights   of  representatives  of,  for  death  by  accident,   612  et  seq.     See 
CampbelVs  Act,  Employers''  Liability  Act,  Workmen'' s  Compensation  Acts. 
wages  of,  when  entitled  to  preferential  payment,  761,  n.  {e). 

WORKMEN'S  COMPENSATION  ACTS,  1897  and  1900,. 616. 

WRECKED  GOODS, 

formerly  recoverable  by  executor  within  a  year  and  a  day  after  seizure 
thereof  as  wreck,  639. 

WRIT, 

indorsement   of,   must  show  representative  character  of   plaintilf    or 

defendant,  1516. 
of  summons,  how  long  it  remains  in  force,  1580. 
if  renewed  will  prevent  statute  of  limitations  running,  1580. 
in  administration  action,  how  it  should  be  intituled,  1543. 
by  journeys  accounts,  1525,  1581. 

or  originating  summons,  proceedings   by,  in    Chanceiy  Division, 
1541,  1542.     See  Remedies. 
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WRITING.     See  HaiidarlUiKj. 

only  revoking  a  Will  or  codicil,  whether  it  should  be  admitted  to  probaU 

97,  n.  (w).     See  Will,  revocation. 


YEAR, 

generally  allowed  to  executors  for  payment  of  legacies,  1II4  e/  svq. 

YORK, 

distribution  under  custom  of,  abolished  since  December  3  let,  1866, 
1272. 

YOUNGER  CHILD, 

when 'considered  an  eldest,  849  et  seq. 
when  an  eldest  considered,  852,  SSa. 


THE  END. 
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